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8H0WIN0   m   WHAT   VOLUMES    OF   THIS    SERIES   THE   CASES 

EEPORTED  IN  THE   SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


■tetd  teporta  an  In  parenthesM,  mad  the  nomben  of  tbli  mHm  la  boId-IWMd  flsBX««« 

Alabama.  —  (83)  8;  (84)  5;  (85)  7;  (86)  U{  (87)  18;  (88)  16;  (89)  18;  (90; 

91)  84;  (92)  86;  (93)  80;  (94)  83;  (95)  86;  (96,  97)  88;  (98)  89;  (99) 

42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  68;:(106, 107. 108)  54; 

(109.  110)  55;  (111)  66. 
Abkansas.  — (48)  8;   (49)  4;  (50)  7;    (51)   14;  (52)  80;  (53)  88;  (64)  86; 

(55)  89;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62)  64. 
Oalwornia.  — (72)  1;  (73)  8;  (74)  5;  (76)  7;  (76)  9;  (77)  U;  (78,  79)  18;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  81;   (87.  88)  22| 

(89)  S3;  (90,  91)  85;  (92,  93)  87;  (94)  88;  (95)  89;  (96)  81;  (97)  83; 

(98)  85;   (99)  87;    (100)  88;   (101)  40;   (102)  41;   (103)  48;  (104)  43; 

(105)45;  (106)46;  (107)  48;  (108)49;  (109)  60;  (110,  111)  68;  (112) 

68;  (113)  54;  (114)  55;  (115)  66. 
OOLOBADO.— (10)  8;   (11)  7;  (12)  18;  (13)  16;  (14)  80;   (15)  88;   (16)  86; 

(17)  81;  (18)  36;  (19)  41;  (20)  46;  (21)  58;  (2-2)  55. 
COHKBCTiCUT.-(54)  1;  (55)    3;  (56)  7;    (57)  14;  (58)  18;  (59)  81;  (60)  86; 

(61)  89;  (62)  36;  (63)  38;  (64)  48;  (65)  48;  (66)  50;  (67)  58. 
Dblawarb.  —(5  Houst.)  1;  (6  Houst.)  88;  (7  Houst.)  40;  (9  Houst.)  43. 
Florida. -(22)  1;  (23)  11;  (24)  18;  (25,  26)  83;  (27)  86;  (28)  89;  (29)  80; 

(30)  38;  (31)  34;  (32)  37;  (33)  89;  (34)43;  (35)  48;  (30)  61;  (37)  63; 

(38)  56. 
G«OROiA.-(76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  IS;  (82)  14;  (83,  84)  80; 

(85)  81;  (86)  8S;  (87)  87;  (88)  30;  (89)  38;  (90)  35;  (91,  92,  93)  44; 

(94)  47;  (95,  96)  51;  (97)  54. 
Idaho.  —  (2)  35. 
Illinois.— (121)  8;  (122)  8;  (123)  5;  (124)  7;  (126)  8;  (126)  9;  (127)  11; 

(128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  88;  (133,   134)  83;  (135) 

85;   (136)  89;   (137)  31;  (138,  139)  32;  (140,  141)  33;  (142)  34;  (143, 

144,  145)  36;  (146,  147)  37;  (148)  39;  (149.  150)41;  (151)  42;  (152)  43; 

(154)45;  (153,155)46;   (156)47;  (157)48;  (158)  49;   (159)50;  (160, 

161)  62;  (162)  63;  (163)  54;  (164,  165)  56. 
I»DIANA.-(112)  8;  (113)  8;  (114)  5;   (115)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  SI;  (126,  127)  88; 

(128)  85;   (129)  88;  (130)  30;    (131)  31;  (132)  32;  (133)  36;  (134)  39; 

(135)  41;  (136)  43;   (137)  46;    (138)  46;   (139)  47;    (140)  49;  (1,  2,  3, 

Ind.  App.;  141)  50;  (4,  5,  6,  Ind.  App.;  142)  51;  (7,  8,  Ind.  App.;  143)68; 

(9,  10  Ind.  App.)  53;  (11  lad.  App.)  64;  (13  Ind.  App.;  144)  55;  (14 

lud.  App.)  66. 
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[OWA.  —  (72)  8;  (73)  5;  (74)  7;  (76)  0;  (76,  77)  14;  aS)  16;  (79)  18;  (80)  20| 

(81)  S6;  (82)  31;  (83)  8S;  (84)  35;  (85)  39;  (86)  41;  (87)  43;  (88)  45; 

(89.  90),  48;  (91)  51;  (92)  54. 
Kansas.  — (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21 1 

(45)  S3;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39; 

(53)  42;  (54)  45;  (55)  49;  (56)  54. 
KBNxacKY.  — (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29; 

(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49;  (97)  53;  (98)  56. 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26;   (44  La.  Ann.)  32;   (45  La.  Ann.)  40;   (46, 

47  La.  Ann.)  49;  (48  La.  Ann.)  66. 
Mainb.  — (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)23;  (84)  30;  (85)35;  (86)  41; 

(87)  47;  (88)  51;  (89)  56. 
Mabyland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 
'       28;  (75)  32;  (76)  35;  (77)  39;  (78)  44;  (80)  45;  (79)  47;  (81)  48;  (82)  51; 

(83)  55. 
MassachusBits.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (15(5)  32;  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  42;  (162)  44;  (163)  47;  (164)  49;  (165)  52; 

(166)  66. 
Michiqan.—  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20;  (81, 

82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30;  (92) 

31;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100)  43; 

(101)  45;  (102)  47;  (103)  50;  (104)  53;  (105)  65. 
Minnesota.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19) 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52) 

38;  (53)  39;  (54)  40;  (55)  43;  (5.6)  45;  (57)  47;  (58)  49;  (59)  50;  (60)  51; 

(61)  52;  (62)  54;  (63)  56. 
Mississippi.- (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  42 

(72)  48;  (73)  56. 
Missouri.  — (92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (10.3)  23;  (104,  105)  24;  (106)27;  (107)  28; 

(108,  109)  32;  (110,  111)  33;  (112)  34;  (113,  114)  35;  (115)  37;  (116,  117; 

38;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53; 

(133)54;  (1.34)56. 
Montana.— (9)  18;   (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43;  (15)48; 

(16)  50;  (17)  52;  (18)  56. 
Nbbkaska.  —  (22)  3;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  20;  (28,  29)  26;  (30) 

27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;   (38)  41; 

(39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  53. 
Nbvada.  —  (19)  8;  (20)  19;  (21)  87. 
Nbw  Hampshire.  —  (64)  10;  (62)  13;  (65)  28;  (66)  49. 
Nbw  Jersey.  — (43  N.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;   (53  N.  J.  L.)  26;    (48  N.  J.  Eq.)  27;    (49  N.  J.  Eq.)  31;   (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  89;  (51  N.  J.  Eq.)  40;  (56 

N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 

Eq.;  58  N.  J.  L.)  55. 
Nbw  York.- (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122J 
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19;  (123)  80;  (124,  125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130. 

131)  87;  (132, 133)  88;  (134)  30;  (136)  31;  (136)  38;  (137)  38;  (138)  34; 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  48;   (144)  48;  (145)  46; 

(146)  48;  (147)  49;  (148)  61;  (149)  68;  (150)  66;  (151)  66. 
North  Cabouna.  —  (97,  98)  8;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)83;  (109)  86;  (110)88;  (111)  38; 

(112)  34;  (113)  87;  (114)  41;  (116)  44;  (116)  47;  (117)  63;  (118)  64; 

(119)  66. 
North  Dakota.  —  (1)  86;  (2)  83;  (3)  44;  (4)  60. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  81;  (48  Ohio  St.)  89; 

(49  Ohio  St.)  84;  (50  Ohio  St.)  40;  (61  Ohio  St.)  46;  (52  Ohio  St.)  49; 

(53  Ohio  St.)  63;  (54  Ohio  St.)  66. 
Oregon.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  83;  (21)  88;  (22) 

89;  (23)  37;  (24)  41;  (25)  48;  (26)  46;  (27)  60;  (28)  68;  (29)  64. 
Pennsylvania.- (115,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  16;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  80;  (137,  138  Pa.  St.)  81; 

(139, 140,  141  Pa.  St.)  83;  (142,  143  Pa.  St.)  84;  (144,  145  Pa.  St.)  87; 

(146  Pa.  St.)  88;  (147,  150  Pa.  St.)  80;  (151  Pa.  St)  31;  (148  Pa.  St.) 

88;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  36;  (156  Pa.  St.)  36; 

(157  Pa.  St)  37;  (158  Pa.  St)  38;  (159  Pa.  St)  39;  (160  Pa.  St)  40; 

(161  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St) 43;  (164,  165  Pa.  St)  44; 

(166  Pa.  St)  46;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pa. 

St)  60;  (172,  173  Pa.  St)  61;  (174,  175  Pa.  St)  68;  (176  Pa.  St)  68; 

(177  Pa.  St)  56;  (178  Pa.  St)  66. 
Bhodb  Island.  —  (16)  8;  (16)  87;  (17)  88;  (18)  49. 
South  Carolina.  —  (26)  4;  (27,  28,  29)  13;    (30)  14;  (31,  32)  17;  (33)  86; 

(34)  87;  (35)  88;  (36)  31;  (37)  34;  (38)  37;  (39)  89;  (40)  48;  (41)  44; 

(42)  46;  (43)  49;  (44)  61;  (45)  55. 
SoTTTH  Dakota.  —(1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  66. 
TsNNBSSKB.— (85)  4;  (86)  6;  87)  10;  (88)  17;   (89)  84;  (90)  85;   (91)  80; 

(92)  36;  (93)  48;  (94)  45;  (95)  49;  (96)  54;  (97)  56. 
Texas  —(68)  8;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;   (71)  10, 

(27  Tex.  App.)  11;   (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  83;   (29  Tex.  App.)  85;  (80,  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (83)  89;  (84)  31;  (86)  34;  (31  Tex.  Cr.  Rep.;  86)  87; 

(86;  32  Tex.  Cr.  Rep.)  40;  (87;  33  Tex.  Cr.  Rep.)  47;  (34  Tex.  Crim. 

Rep.;  88)63. 
Tebmont.- (60)  6;   (61)  16;  (62)  88;  (63)  86;  (64)  88;  (65)  86;  (66)  44; 

(67)  48;  (68)  64. 
YxBOiNLi.  — (82)  8;   (83)  6;   (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

87;  (90)  44;  (91)  60;  (92)  63. 
Washinoton.— (1)  88;  (2)  86;  (3)88;  (4)  81;  (5)34;  (6)  86;  (7)  88;  (8) 

40;  (9)  48;  (10)  45;  (11)  48;  (12)  50;  (13)  58;  (14)  58;  (15)  55. 
West  Virqinia.  —  (29)  6;   (30)  8;   (31)  13;   (32,  33)  86;  (34)  86;  (35)  89; 

(36)  88;  (37)  88;  (38,  39)  45;  (40)  58;  (41)  66. 
Wmoonsik.  —(69)  8;  (70,  71)  6;  (72)  7;  (73)  9;  (74.  76)  17;  (78,  77)  80;  (78) 

88;  (79)  84;  (80)  87;  (81)  89;  (82)  33;  (83)  36;  (84)  86;  (85,  86)  89} 

(87)  41;  (88)  48;  (89)  46;  (90)  48;  (91)  61;  (92)  6a 
WTOMIHCk— (3)8L 
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GuNTER  V.  State. 

[Ill  ALABAUA,  23.] 

CRIMINAL  LAW— PUNISHMENT— ACTS  CONSTITUTING 
BUT  ONE  GRIME.— A  defendant  cannot  be  lawfully  punished  for 
two  distinct  offenses,  grow^ing  out  of  the  same  identical  act,  where 
one  is  a  necessary  ingredient  of  the  other.  Hence,  if  the  same  act 
of  unlawful  shooting  results  in  the  death  of  two  persons,  a  convic- 
tion or  acquittal  on  a  trial  for  the  murder  of  one  would  be  a  good 
defense  on  a  second  trial  for  the  alleged  murder  of  the  other. 

CRIMINAL  LAW— PUNISHMENT— TWO  OR  MORE  OF- 
FENSES IN  ONE  TRANSACTION.— One  person  may,  at  the  same 
time  and  as  part  of  the  same  transaction,  commit  two  or  more  dis- 
tinct criminal  offenses,  and  a  conviction  or  acquittal  of  one  will  not 
bar  a  prosecution  and  punishment  for  the  others.  Therefore,  If  one. 
In  the  same  affray,  shoots  and  liills  one  person,  and,  by  a  second  act, 
shoots  and  wounds  another,  the  two  acts  are  distinct,  and  the  party 
shooting  may  be  indicted  and  punished  separately  for  each. 

FORMER  ACQUITTAL,  PLEA  OF,  WHEN  INSUFFICIENT 
AND  DEMURRABLE.— If  one  Is  indicted  for  an  assault  with  intent 
to  murder,  a  plea  of  former  acquittal  under  an  Indictment  charging 
him  with  the  murder  of  a  different  person,  where  the  assault  and 
killing  charged  were  done  at  the  same  time  and  place.  Is  not  good, 
unless  it  positively  and  clearly  alleges  that  there  was  but  one  act 
or  blow  which  resulted  In  the  crimes  alleged;  and  the  plea  is  demur- 
rable if  such  allegation  of  the  main  fact  Is  so  made  that  it  must  be 
talsen  as  a  matter  of  Inference. 

ASSAULT  TO  MURDER— EVIDENCE-CONCLUSION  OF 
WITNESS.— If  the  person  assaulted,  on  a  trial  for  assault  with 
Intent  to  murder,  testifies  that  the  defendant  shot  him  without  any 
cause  or  provocation,  and  that  they  had  always  been  friends.  It  Is 
proper  to  disallow  a  question  asl^ed  him  by  counsel  for  the  defend- 
ant as  to  whether  or  not  the  shooting  was  accidental,  as  the  answer 
would  be  a  mere  conclusion  of  the  witness. 

ASSAULT  TO  MURDER— EVIDENCE— AGE.— There  is  no 
error,  on  a  trial  for  an  assault  with  intent  to  murder,  in  allowing  the 
person  assaulted  to  testify  that  he  was  but  eighteen  years  of  age  at 
4M.  ST.  rkp..  Vou  lvi.— 2  (17) 
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the  time,  as  this  tends  to  show  the  relative  conditions  of  the  parties 
at  the  time  of  the  assault. 

PRACTICE.— OBJECTIONS  TO  EVIDENCE  are  not  available 
unless  the  grounds  of  objection  are  specified. 

ASSAULT  TO  MUKDER— EVIDENCE— CORROBORATION. 
Upon  a  trial  for  an  assault  with  intent  to  murder,  after  the  person 
assaulted  has  testified  that  the  assault  was  made  without  cause  or 
provocation,  and  that,  at  the  same  time,  the  defendant  liilled  an- 
other person  by  shooting  him  in  the  bacl£,  while  he  was  maliing 
no  demonstration  toward  the  defendant,  it  is  proper  to  allow  this 
testimony  to  be  corroborated  by  that  of  a  witness,  who  had  exam- 
ined the  body  of  the  deceased,  that  there  was  a  wound  in  the  bacli, 
and  it  is  unobjectionable  for  the  witness  to  locate,  upon  the  bacli  of 
a  solicitor,  who  is  standing  up,  where  the  wound  was  on  the  dead 
man. 

ASSAULT  TO  MURDER— EVIDENCE— WHAT  INADMIS- 
SIBLE.—The  testimony  of  a  witness,  on  a  trial  for  an  assault  with 
Intent  to  murder  a  certain  person,  that  he  had  sold  a  knife,  several 
months  before  the  assault,  to  another  person  who  was  killed  by  the 
defendant  in  the  same  difficulty,  and  had  seen  the  person  killed, 
before  the  homicide,  try  to  cut  the  defendant  on  one  occasion,  is 
clearly  inadmissible. 

ASSAULT  TO  MURDER— MOTIVE— AGGRESSOR.— If  there 
is  evidence,  upon  a  trial  for  an  assault  with  Intent  to  murder  that 
the  person  assaulted  and  another,  while  on  their  way  to  the  defend- 
ant's store,  threatened  to  kill  the  defendant,  which  threat  was  com- 
municated to  him  immediately  afterward,  and  that  upon  their  arri- 
val at  the  store,  armed  with  pistols,  and  after  a  few  remarks  be- 
tween themselves,  such  other  person  fired  at  the  defendant,  where- 
upon the  latter  shot  and  killed  him,  and  then  shot  and  wounded  the 
other,  evidence  that  on  the  preceding  night,  these  two  men  waylaid 
the  house  where  defendant  lived  is  relevant  and  admissible  not  only 
as  tending  to  show  their  motive  in  going  to  defendant's  store,  but  as 
corroborative  of  their  communicated  threats  to  kill  the  defendant, 
and  to  aid  the  jury  in  determining  as  to  who  was  the  aggressor. 

Indictment  for  an  assault  with  intent  to  murder  one  Monroe 
Davis.  The  defendant  interposed  a  plea  of  former  acquittal,  to 
which  the  state  demurred  on  the  ground:  1.  That  the  plea 
showed  on  its  face  that  the  offense  charged  in  the  indictment 
was  a  different  and  distinct  offense  from  the  one  alleged  in  the 
plea;  2.  That  the  defendant  had  been  tried  for  the  murder  of 
George  Breazle,  and  was  here  on  trial  under  an  indictment  for  an 
assault  with  intent  to  murder.  The  defendant  was  convicted  and 
appealed. 

Inzer  &  Ward  and  J.  E.  Brown,  for  the  appellant. 

William  C.  Fitts,  attorney  general,  for  the  state. 

«»  HAEALSON",  J.  1.  It  is  the  settled  rule  of  this  court 
that  a  defendant  cannot  be  lawfully  punished  for  two  distinct 
felonies  growing  out  of  the  same  identical  act,  and  where  one  is 
a  necessary  ingredient  of  the  other;  that  a  series  of  charges  can- 
not be  based  upon  the  same  offense,  and  subdivided  into  two  or 
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more  indictable  crimes.  So,  it  has  been  held  that  where  the 
same  act  of  unlawful  shooting  resulted  in  the  death  of  two  per- 
sons, an  acqiiittal  or  conviction  on  the  trial  of  one  would  be  a 
good  defense  on  a  second  trial  for  the  alleged  murder  of  the  oth- 
«r,  for  the  reason  that  the  killing  constituted  but  one  crime, 
which  could  not  be  subdivided  and  ^®  made  the  basis  of  two  pros- 
ecutions: Clem  V.  State,  42  Ind.  420;  13  Am.  Eep.  369.  And 
again,  where  one  blow  produces  two  separate  assaults  and  batter- 
ies on  two  different  persons,  a  conviction  of  one  may  be  pleaded 
in  bar  to  an  indictment  for  the  other,  for  the  reason  that  the  de- 
fendant cannot  be  punished  for  two  distinct  assaults  growing 
out  of  the  same  identical  act:  State  v.  Damon,  2  Tyler,  387; 
State  V.  Cooper,  13  N.  J.  L.  361;  25  Am.  Dec.  490.  These  cases 
and  the  principles  announced  were  referred  to  and  approved  in 
Hurst  V.  State,  86  Ala.  604;  11  Am.  St.  Eep.  79;  where  the  same 
question  was  considered  and  decided  by  this  court  upon  a  careful 
review  of  many  authorities.  Hurst  was  indicted,  tried,  and  con- 
victed for  having  introduced  a  file  into  the  county  jail,  with  the 
intent  to  facilitate  the  escape  of  a  prisoner,  confined  on  a  charge 
of  misdemeanor.  At  the  same  term  of  the  court,  defendant  was 
indicted,  tried,  and  convicted  for  the  same  act  of  conveying  into 
the  county  jail  the  same  file  with  which  to  facilitate  the  escape 
of  another  prisoner,  confined  on  a  charge  of  a  felony,  and  it  was 
held,  on  a  plea  of  autrefois  convict,  that  the  first  conviction  was 
a  bar  to  the  indictment  in  the  latter  case:  O'Brien  v.  State,  91 
Ala.  25;  Moore  v.  State,  71  Ala.  307;  Gordon  v.  State,  71  Ala, 
317. 

It  must  not  be  overlooked,  however,  that  the  same  individual 
may  at  the  time  and  in  the  same  transaction  commit  two  or 
more  distinct  criminal  offenses,  and  the  acquittal  of  one  will  not 
bar  punishment  for  the  other,  as  if,  in  the  same  affray,  one 
person  shoots  and  kills  one  person,  and  by  a  second  act  shoots 
and  wounds  another.  In  such  case,  the  two  results,  the 
killing  of  the  one  and  the  wounding  of  the  other,  by  different 
acts  of  shooting,  cannot  be  said  to  grow  out  of  the  same  unlaw- 
ful act,  but  out  of  two  distinct  acts,  and  the  paaiy  shooting  ia 
responsible  for  the  two  results  from  the  two  separate  acts,  and 
may  be  indicted  and  punished  separately  for  each:  State  v.  Stan- 
difer,  5  Port.  523;  Cheek  v.  State,  38  Ala.  231,  and  authorities 
«upra. 

The  plea  in  this  case  sets  up  that  the  defendant  was  indicted 
for  the  murder  of  George  Breazle,  and  that  he  was  tried  and  ac- 
quitted therefor.  Among  other  facts  pleaded  it  is  stated:  "And 
the  said  defendant  says,  that  he  is  in  fact,  that  he  was  so  indict- 
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ed  and  acquitted  as  aforesaid,  is  one  and  the  same  person,  and 
that  the  assault  and  murder  of  which  he,  the  said  Eohert  Gun- 
ter,  ^"^  was  so  indicted  and  acquitted  as  aforesaid,  and  the  assault 
with  intent  to  commit  murder  of  and  for  which  defendant  is  now 
indicted  are  one  and  the  same  assault,  and  committed  at  one  and 
the  same  time;  that  the  killing  of  said  Breazle  took  place  under 
the  same  prosecution,  and  not  other  and  different  assaults,  for 
other  and  different  prosecutions,  but  that  it  was  one  transaction 
committed  at  one  and  the  same  time,"  etc.  The  above  is  a  loose 
and  very  unskillful  averment,  if  that  was  the  intention,  of  the 
identity  of  the  act  by  which  the  killing  of  the  one  and  the 
wounding  of  the  other  person  was  affected.  It  speaks  of  two  as- 
saults, the  death  of  one  person  following  the  one,  and  the  wound- 
ing of  another  following  the  other,  and  avers  that  they  are  one 
and  the  same  assault  ....  under  one  and  the  same  prosecution, 
and  not  other  and  different  assaults  for  other  and  different  prose- 
cutions, that  it  was  one  transaction,  committed  at  one  and  the 
same  time.  This  would  seem  to  be  the  averment  of  a  legal  con- 
clusion, rather  than  of  a  fact — an  averment  that  the  assaults  were 
one,  in  the  sense  that  for  them  different  prosecutions  could  not  be 
maintained.  If  there  had  been  but  one  pistol  shot  fired  by  de- 
fendant, which  struck  two  men,  killing  one  and  wounding  the 
other,  it  would  have  been  an  easy  matter  to  so  aver,  but  there  is 
an  apparent  cautious  omission  of  such  an  averment,  and  to  sub- 
stitute for  it  the  nearest  approach  that  the  pleader  could  make 
to  it — an  allegation  of  a  conclusion,  the  main  fact  to  be  taken  as 
a  matter  of  inference,  rather  than  from  positive  averment.  Con- 
struing the  plea  most  strongly  against  the  pleader,  we  hold  it 
was  insufficient  and  subject  to  demurrer. 

2.  The  party  assaulted,  Debtor,  had  testified  that  the  defend- 
ant shot  him  without  any  cause  or  provocation,  and  that  he  and 
defendant  had  always  been  friends.  Defendant's  counsel  then 
asked  the  witness:  "Pistol  must  have  gone  off  accidentally  then?" 
This  question  was  properly  disallowed.  It  was  a  jeer,  implying 
falsehood  to  the  witness,  and,  if  answered,  would  have  been  the 
mere  conclusion  of  the  witness,  as  would  have  been  the  answer  to 
the  next  question,  which  the  court  ruled  to  be  improper:  **Will 
you  tell  the  jury  whether  the  shooting  was  accidental?" 

There  was  no  error  in  allowing  the  witness  to  state  ^®  that  he 
was  about  eighteen  years  old  at  the  time  he  was  shot.  This  was 
a  pertinent  inquiry  as  tending  to  show  the  relative  conditions 
of  the  parties  at  the  time  of  the  assault:  Commonwealth  v.  Self- 
ridge  CMass.),  Cases  of  Self  Defense,  3. 

3.  The  witness,  Thompson,  for  defense,  had  examined  the  body 
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of  Breazle,  after  he  was  shot.  He  was  asked  on  cross-examina- 
tion by  the  state  solicitor,  to  state  where  the  wound  was.  The 
witness  stated  that  he  had  a  wound  hole  in  his  back,  and  pointed 
out  on  the  back  of  the  solicitor  where  the  wound  was  on  the  de- 
ceased. The  defendant  objected  to  this  evidence  separately,  but 
specified  no  grounds  of  objection.  The  objections  were  properly 
overruled  for  want  of  specific  objections,  and  because  the  evidence 
tended  to  corroborate  the  evidence  of  Debtor,  that  Breazle  was 
shot  in  the  hack,  while  making  no  demonstration  against  the  de- 
fendant. The  person  of  the  solicitor,  standing  up,  was  an  un- 
objectionahle  illustration,  in  locating  on  his  back,  where  the 
wound  was  on  the  dead  man. 

4.  The  witness,  Thompson,  was  also  asked  to  state,  "Whether 
or  not  about  this  time  (August,  1891)  George  Breazle  bought  a 
knife,  and  if  you  heard  him  say  what  he  was  going  to  do  with 
it?"  He  replied  "that  he  sold  Breazle  a  knife,  and  saw  him, 
Breazle,  try  to  cut  defendant."  The  state  objected  to  the  ques- 
tion and  answer,  and  the  court  excluded  the  latter  part  of  it  as 
to  witness  having  seen  Breazle  try  to  cut  defendant  with  it. 
There  was  no  error  in  excluding  that  part  of  the  answer,  as  the 
whole  of  it  was  irrelevant,  and  the  part  excluded,  even  if  a  for- 
mer difficulty  had  heen  relevant,  went  into  the  particulars  of  such 
difficulty.  But  what  such  a  transaction  as  that  called  for,  in 
August,  1891,  between  defendant  and  Breazle  had  to  do  with  the 
difficulty  between  defendant  and  Debtor  in  December,  1891,  does 
not  appear  and  is  difficult  to  conceive. 

5.  The  witness  for  the  defense,  Steve  Gunter,  testified  that  de- 
fendant lived  in  his  house  and  was  at  home  the  night  before  the 
killing  took  place.  Defendant's  counsel  asked  the  witness  to 
*'state  whether  or  not  these  men,  Debtor  and  Breazle,  waylaid 
your  house  the  preceding  night,  and  how  you  knew  it?"  The 
court,  on  the  objection  of  the  solicitor,  excluded  the  evidence. 
The  question  called  for  a  fact  within  the  knowledge  of  the  ** 
witness.  Debtor  had  testified  he  was  shot  by  defendant  without 
cause  or  provocation,  was  unarmed  and  doing  nothing  at  the  time. 
The  evidence  for  the  defense  tended  to  show  that  Breazle  and 
Debtor,  just  before  the  killing,  on  their  way  to  the  store  where 
it  occurred,  threatened  to  kill  defendant,  which  threat  was  com- 
municated to  defendant  immediately  afterward.  The  evidence 
for  the  defense  also  tended  to  show  that  both  these  parties,  just 
after  their  threat  to  kill  defendant,  went  to  his  store,  armed  with 
pistols,  and  stood  in  the  side  door,  opposite  to  where  defendant 
was  standing;  that  Breazle  said  to  Debtor,  "If  you  are  going  to  do 
that  dancing,  it  is  time  you  were  at  it,"  to  which  Debtor  replied. 
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''I  am  ready";  that  Breazle  presented  the  pistol  at  defendant 
and  fired,  after  which  defendant  shot  him,  and  then,  immediately, 
shot  Debtor.  Under  these  circumstances,  we  think  the  fact,  if 
it  were  true,  that  these  two  men,  the  preceding  night,  waylaid 
the  house  where  defendant  lived  was  admissible,  on  the  several 
grounds,  as  tending  to  show  their  motive  in  going  to  defendant'* 
store;  was  corroborative  of  their  communicated  threats  to  kill 
defendant,  and  to  aid  the  jury  in  determining  the  question  about 
which  there  was  conflicting  evidence,  as  to  who  was  the  aggressor. 
The  evidence  stands,  as  to  such  matters  and  for  such  purposes^ 
upon  the  same  footing  as  threats  whether  communicated  or  not: 
Roberts  v.  State,  68  Ala.  156;  Clarke  v.  State,  78  Ala.  477;  56 
Am.  Eep.  45;  3  Brickell's  Digest,  289,  sec.  627. 

For  the  error  in  excluding  this  evidence,  the  case  must  be  re- 
versed. 

Keversed  and  remanded. 


CRIMINAL  LAW— PUNISHMENT— OFFENSES  INVOLVED  IN 
ONE  TRANSACTION— FORMER  ACQUITTAL  OR  CONVICTION. 
If  the  offense  on  trial  Is  a  necessary  element  in,  and  constitutes  an 
essential  part  of,  another  offense,  and  both  are  In  fact  but  one  trans- 
action, a  conviction  or  acquittal  of  one  is  a  bar  to  a  prosecution  for 
the  other:  State  v.  Cross,  101  N.  C.  770;  9  Am.  St.  Rep.  53,  and  note; 
Hurst  V.  State,  86  Ala.  604;  11  Am.  St.  Rep.  79;  as,  where  the  same 
act  results  in  the  death  of  two  or  more  persons,  and  the  person  com- 
mitting the  act  is  convicted  or  acquitted  on  the  trial  of  an  indictment 
for  the  murder  of  one,  he  cannot  be  indicted  for  the  murder  of  the 
other:  Clem  v.  State,  42  Ind.  420;  13  Am.  Rep.  369.  A  prosecution 
and  conviction  or  acquittal  for  any  part  of  a  single  crime  bars  any 
further  prosecution  based  upon  the  whole  or  a  part  of  the  same 
crime:  State  v.  Emery,  68  Vt.  109;  54  Am.  St.  Rep.  878,  and  note; 
note  to  People  v.  Bentley,  11  Am.  St.  Rep.  228.  A  record  of  convic- 
tion or  acquittal  of  an  assault  with  intent  to  liill  is  a  bar  to  a  prose- 
cution for  assault  and  battery,  or  assault,  growing  out  of  the  same 
difficulty:  Jones  v.  State,  66  Miss.  380;  14  Am.  St.  Rep.  570.  If  the 
same  act  constitutes  two  or  more  distinct  offenses,  each  crime  is  sep- 
arately Indictable,  and  a  conviction  or  acquittal  of  one  is  not  a  bar 
to  prosecution  for  the  otliers:  Note  to  Jones  v.  State,  14  Am.  St.  Rep. 
572;  Hooper  v.  State,  30  Tex.  App.  412;  28  Am.  St.  Rep.  926.  Thu» 
If  two  are  murdered  by  the  same  act,  a  conviction  or  acquittal  as  to 
one  does  not  bar  a  prosecution  as  to  the  other:  Note  to  People  v. 
Bentley,  11  Am.  St.  Rep.  228. 

TRIAL.— AN  OB.TECTION  TO  THE  ADMISSION  OF  EVI- 
DENCE must  disclose  the  ground  of  the  objection:  Brlggs  v.  Mo- 
Cabe,  27  Ind.  327;  89  Am.  Dec.  503;  McCartney  v.  Shepard,  21  Mo. 
573;  64  Am.  Dec.  250. 
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SEDUCTION  —  CONVERSATIONS  —  EXAMINATION  OP 
WITNESS.— If  the  prosecutrix,  upon  cross-examination,  on  a  trial 
for  seduction,  denies  having  told  a  third  person,  in  conversation,  that 
she  had  been  seduced  by  the  defendant,  she  should  be  allowed,  on 
redirect  examination,  to  state  what  she  did  say. 

SEDUCTION— EVIDENCE.— CRIMINATIVE  LETTERS  writ- 
ten by  the  defendant,  In  a  prosecution  for  seduction,  to  the  prosecu- 
trix, after  the  date  of  the  alleged  seduction,  are  admissible  In  evi- 
dence, where  the  handwriting  has  been  proved;  and  the  genuineness 
of  the  letters  Is  not  denied. 

SEDUCTION— EVIDENCE— DESTROYED  LETTER  ABOUT 
MARIIIAGE.— The  testimony  of  the  prosecutrix,  on  a  trial  for  se- 
duction, that  she  received  a  letter  from  the  defendant.  In  which  he 
said  something  about  marrying  her.  Is  admissible,  although  she 
destroyed  the  letter,  if  it  is  not  shown  that  she  had  any  wrong  mo- 
tive in  doing  so. 

SEDUCTION— CONFESSIONS.— A  SUFFICIENT  PREDT- 
GATE  for  the  admission  of  a  confession,  made  to  a  witness  by  the 
defendant.  In  a  prosecution  for  seduction.  Is  laid,  and  the  confession 
Is  admissible  in  evidence,  where  It  is  shown  that  the  witness,  a 
brother  of  the  pi-osecutrlx,  went  to  a  field,  where  the  defendant  was 
at  worlj,  and  had  a  conversation  with  him,  at  which  no  third  person 
was  present;  that  at  the  time  he  had  no  weapon  with  him,  made  no 
threats,  and  held  out  no  promises  or  Inducement  to  the  defendant, 
and  that  he  did  not  say  that  it  would  be  better  for  the  defendant  to 
tell  all  about  it. 

SEDUCTION-CRIMINAL  INTIMACY  WITH  OTHER  MEN. 
EVIDENCE  that  the  prosecutrix,  on  a  trial  for  seduction,  had  been 
criminally  Intimate  with  other  men  after  the  date  of  her  alleged 
seduction  Is  inadmissible. 

INSTRUCTIONS.— REQUESTS  for  Improper,  argumentative, 
and  confusing  Instructions  are  properly  refused. 

SEDUCTION— HOW  ACCOMPLISHED— INSTRUOTIONS.- 
The  offense  of  seduction  accomplished  by  means  of  temptation,  de- 
ception and  arts  and  acts  of  flattery.  Is  as  criminal  as  if  accom- 
plished by  a  promise  of  marriage.  Hence,  it  Is  proper  to  refuse  a 
charge  which  ignores  this  manner  of  accomplishing  the  crime. 

Indictment  for  seduction.  Delia  Eoney  was  the  prosecutrix, 
Ed  Roney,  a  witne.S8  for  the  state,  testified  that  he  was  a  brother 
of  Delia  Eoney;  that  he  went  one  day  to  the  field  where  the  de- 
fendant was  at  work  and  had  a  conversation  with  him;  that  at 
that  time  he  had  no  weapon,  made  no  threats  and  held  ont  no 
promises  or  inducement  to  the  defendant,  nor  did  he  say  that  it 
would  be  better  for  the  defendant  to  tell  all  about  it;  and  that 
no  one  was  present  except  the  defendant  and  himself.  He  was 
then  asked  the  following  question:  "State  what  the  defendant 
said  to  you  in  that  conversation?"  This  question  was  objected 
to  by  the  defendant  on  the  ground  that  no  predicate  was  laid 
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upon  which  the  confession  conld  be  properly  admitted.  The  ob- 
jection was  overruled  and  the  defendant  excepted.  The  witness 
then  testified  to  a  confession  made  by  the  defendant  in  which  he 
said  that  he  had  promised  to  marry  Delia  Eoney.  Evidence  was 
introduced  by  the  state  tending  to  show  that  the  defendant  was 
guilty  as  charged.  The  defendant  was  convicted  and  took  an 
appeal. 

R.  H.  Walker,  for  the  appellant. 

William  C.  Titts,  a,ttorney  general,  for  the  state. 

"*  HARALSON,  J.  There  was  no  error  in  allowing  the 
prosecutrix  to  state  that  she  told  Judge  Gordon  that  her  preg- 
nancy resulted  from  an  act  of  intercourse  which  the  defendant 
had  with  her  on  the  17th  of  June,  1894.  Defendant  had  asked 
hi^r  on  cross-examination  if  she  had  not  told  Judge  Gordon  that 
she  had  been  seduced  by  defendant  on  the  17th  of  June,  1894, 
to  which  she  replied  she  had  not,  and  the  question  to  her  by  the 
solicitor  on  the  redirect  examination  was  for  her  to  state  what 
that  conversation  was,  and  what  she  told  Judge  Gordon.  The 
defendant  called  for  what  he  supposed  it  was,  for  the  '^^  evident 
purpose  of  contradicting  her,  and  she  had  the  right  to  state  what 
it  was  she  told  the  judge:  Louisville  etc.  R.  R.  Co.  v.  Malone,  109 
Ala.  509. 

The  letters  of  defendant  to  the  prosecutrix  written  after  the 
date  of  the  alleged  seduction  were  properly  admitted  in  evidence. 
His  handwriting  was  fully  proved,  and  the  genuineness  of  the  let- 
ters was  not  denied.  Their  contents  were  of  a  criminative  char- 
acter against  defendant,  and  tended  to  sustain  the  prosecution. 

Nor  was  there  error  in  allowing  the  prosecutrix,  in  her  examin- 
ation, to  state  that  she  had  received  a  letter  from  defendant  be- 
tween January  and  April,  1893,  in  which  he  said  something  to 
her  about  marrying  her.  The  letter  was  shown  to  have  been  torn 
up  and  destroyed,  because,  as  the  witness  stated,  she  had  no  use 
for  it.  It  did  not  appear  that  she  had  destroyed  it  from  any 
wrong  motive. 

The  witness,  Ed  Roney,  proved  an  admission  or  confession  by 
defendant.  The  predicate  for  it  was  fully  laid  before  the  court 
admitted  it  in  evidence,  and  objections  to  its  admission  were 
properly  overruled. 

There  was  no  error  in  not  allowing  defendant  to  prove  crim- 
inal intimacy  with  other  men  since  the  date  of  her  alleged  seduc- 
tion by  defendant.  The  real  inquiry  is  as  to  the  chastity  of  the 
woman  at  the  time  of  the  alleged  criminal  act,  and  not  at  a  sub- 
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sequent  period:  Jrimkers  v.  State,  87  Ala.  94;  Hussey  r.  Slate,  86 
Ala.  34;  Wilson  v.  State,  73  Ala.  527;  Boyce  v.  People,  65  N.  Y. 
€44. 

The  charges  given  by  the  court  for  the  state  appear  to  be  free 
from  objection.  The  first,  second,  third,  and  fifth  charges  re- 
quested by  defendant  and  refused  were  requests  for  improper,  ar- 
gumentative, and  confusing  instructions,  and  were  each  properly 
refused:  Hussey  v.  State,  86  Ala.  34. 

The  fourth  charge  predicates  an  acquittal  on  the  belief  of  the 
jury  beyond  reasonable  doubt  of  the  prosecutrix  having  been 
induced  to  submit  to  intercourse  with  defendant  by  a  promise  of 
marriage,  and  ignores  reference  to  its  having  been  accomplished 
by  means  of  temptation,  deception,  arts  and  acts  of  flattery,  which 
the  evidence  tends  to  show,  and  by  which,  if  accomplished,  the 
seduction  would  be  as  criminal,  under  the  statute,  as  if  induced 
by  a  promise  of  marriage. 

"We  find  no  error  in  the  record,  and  the  judgment  and  '^^  sen- 
tence of  the  court  below  are  afl&rmed:  Anderson  v.  State,  104  Ala, 
83. 

Aifirmed. 

SEDUCTION  may  be  accomplished  by  means  of  fnflnence  and  per- 
suasion, intended  to  reach,  and  actually  reachini?,  that  result,  with- 
out a  promise  of  marriage:  Hallocls  v.  Kinney,  91  Mich.  57;  30  Am. 
St.  Eep.  462;  note  to  Putnam  v.  State,  25  Am.  St.  Kep.  742.  Sub- 
sequent acts  of  intercourse  may  be  shown  to  explain  the  relations 
of  the  parties;  but  proof  of  illicit  intercourse  by  a  seduced  female 
with  other  men  after  her  seduction  is,  of  course,  inadmissible.  See 
monographic  note  to  Weaver  v.  Bachert,  44  Am.  Dec.  173,  177,  on  the 
action  for  seduction.  A  conviction  for  seduction  will  be  reversed 
where  the  jury  was  not  instructed  concerning  the  meaning  of  the 
word  "seduction,"  as  used  in  the  statute:  Putnam  v.  State,  29  Tex. 
App.  454;  25  Am.  St.  Rep.  738. 

INSTRUCTIONS— WHAT  SHOULD  BE  REFUSED.— Conflicting, 
Indefinite,  ambiguous,  or  misleading  Instructions,  should  not  be 
given,  and  it  is  not  error  for  the  court  to  refuse  to  do  so:  See  mono- 
graphic note  to  Strohn  v.  Detroit  etc.  R.  R.  Co.,  99  Am.  Dec.  127,  on 
instructions  to  the  jui-y;  Bnltimore  etc.  R.  R.  Co.  v.  Boyd,  67  Md. 
362;  1  Am.  St.  Rep.  302.  Argumentative  Instructions  are  properly 
refused:  Hays  v.  Gainesville  Street  Ry.  Co.,  70  Tex.  602;  8  Am.  St. 
Rep.  624;  Birmingham  Union  Ry.  Co.  v.  Hale,  90  Ala.  8;  24  Am.  St. 
Rep.  748.  So  instructions  not  appropriate  to  the  issue  as  tendered 
and  accepted  are  properly  refused:  De  Votie  v.  McGerr,  22  Am.  St. 
Rep.  420. 
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TRESPASS— PIvEADING— DESCRIPTION  OF  PREMISES.— 
In  an  action  of  trespass  quare  clausum  fregit,  the  description  of  tlie 
close  alleged  to  have  been  broken,  though  not  particularly  definite^ 
is  sufficient,  if  the  defendant  is  not  misled,  or  uncertain  as  to  the- 
particular  locus  in  quo. 

CEMETERIES— ACTION  FOR  REMOVAL  OF  REMAINS- 
DESCRIPTION  OP  PREMISES.— In  an  action  of  trespass  for 
removing  the  body  of  plaintiff's  child  from  its  burial  place,  the  com- 
plaint is  not  demurrable  on  the  ground  that  the  close  alleged  to  have 
been  broken  is  not  described  with  sufficient  accuracy,  where  it  is> 
described  as  a  burial  lot  in  a  graveyard,  near  a  city  named,  in  a 
certain  county,  which  graveyard  is  now  included  in  land  occupied 
by  a  designated  manufacturing  company,  but  which,  for  many 
years,  has  been  used  and  occupied  as  a  burying  ground,  having  been 
dedicated  for  that  purpose  by  the  defendant. 

CEMETERIES— REMOVAL  OF  REMAINS— RIGHT  TO 
MAINTAIN  ACTION  FOR.— As  a  dead  body  becomes,  after  burial^ 
a  part  of  the  ground  to  which  it  has  been  committed,  one  who  buries 
his  dead  in  soil  to  which  he  has  a  freehold  right,  and  to  the  posses- 
eion  of  which  he  is  entitled,  can  maintain  an  action  of  trespass  quare 
clausum  fregit  against  anyone  who  digs  or  disturbs  the  grave. 

CEMETERIES— REMOVAL  OF  REMAINS— POSSESSION 
GIVING  RIGHT  OF  ACTION.— If  one  has  been  permitted  to  bury 
his  dead  in  a  public  cemetery,  by  the  express  or  implied  consent  of 
those  in  proper  control  of  it,  he  acquires  such  a  possession  in  the 
spot  of  ground  in  which  the  bodies  are  buried  as  will  entitle  him  to 
maintain  an  action  of  quare  clausum  fregit  against  the  owners  of 
the  fee,  or  strangers  who,  without  his  consent,  negligently  or  wan- 
tonly disturb  it. 

CEMETERIES— LIMITATION  UPON  TITLE  OF  LOTOWN- 
ERS.-^One's  exclusive  right  to  the  possession  of  a  spot  of  ground,  in 
a  public  cemetery,  in  which  his  dead  are  buried,  is  limited  to  the 
time  during  which  the  ground  Is  used  for  burial  purposes;  but,  when 
the  cemetery  is  discontinued,  and  the  bodies  are  to  be  removed,  no- 
tice should  be  given  to  the  party  entitled,  if  known,  and  it  can  be 
given,  and,  if  he  fails  to  remove  the  remains,  the  removal  by  others 
must  be  done  in  a  decent  manner. 

CEMETERIES— REMOVAL  OF  REMAINS— IRRELEVANT 
EVIDENCE.— In  an  action  of  trespass  to  recover  damages  for  re- 
moving the  body  of  plaintiff's  child  from  Its  burial  place  upon  land 
owned  by  the  defendant,  but  used  as  a  public  cemetery,  the  real 
issue  is  the  question  of  plaintiff's  rightful  possession  of  the  soil 
where  the  body  was  buried.  Hence,  evidence  as  to  where  the  coffin 
came  from,  Avho  dug  the  grave,  the  cost  of  the  casket,  and  the 
amount  of  other  funeral  expenses  is  wholly  irrelevant  and  imma- 
terial, and  should  be  excluded.  So,  the  fact  that,  when  the  defend- 
ant's agent  removed  the  body  of  the  plaintiff's  child  to  another 
burial  place,  without  notice  to  the  plaintiff,  such  agent  had  knowl- 
edge of  the  plaintiff's  residence,  cannot  be  proved  by  evidence  of 
transactions  between  the  agent  and  plaintiff  which  occurred  long- 
before  the  agency  was  created. 

WITNESSES-  EVIDENCE  OF  OMISSION  FROM  BOOK  OR 
PAPER  OF  PARTICULAR  FACT.— A  witness,  with  a  writing  in 
hla  hands,  may  testify  that  It  does  not  contain  a  pai-ticular  fact. 
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Hence,  the  secretary  and  bookkeeper  of  a  corporation,  having  lt» 
minute-books  in  liis  hands,  may  testify  that  no  part  of  a  particular 
report  made  by  officers  of  the  corporation,  at  a  meeting  of  the  stock- 
holders,  was  rejected  by  the  latter,  so  far  as  the  books  show,  not- 
withstanding defendant's  objection  that  the  proper  evidence  is  th& 
minutes  of  the  meeting. 

WITNESSES-EVIDENCE  OF  INTEREST.— As  evidence  of 
a  witness*  interest  Is  admissible,  a  witness  for  the  plaintiff  should 
be  allowed,  for  the  purpose  of  showing  his  interest  against  the  de- 
fendant, to  answer  the  question  whether  the  plaintiff  has  not 
brought  suit  against  hira  for  the  same  thing  and  whether  that  suit 
has  been  finally  determined. 

CEMETERIES— DEDICATION  OP  LAND  FOR— EQUITA- 
BLE ESTOPPEL.— If  an  owner  of  land  leads  the  public  to  believe 
that  he  has  dedicated  it  to  a  public  use  by  permitting  and  encourag- 
ing people  to  bury  their  dead  in  a  cemetery  thereon,  the  principle- 
of  equitable  estoppel  applies  with  peculiar  force,  and  he  will  not  be- 
allowed  to  deny  the  fact  of  such  dedication,  to  the  prejudice  of  those 
whom  he  has  misled.  He  cannot,  therefore,  any  more  than  a 
stranger,  unlawfully  interfere  with  or  desecrate  a  grave  by  remov- 
ing the  remains  therein. 

INSTRUCTION  —  ASSUMING  CREDIBILITY  OF  EVI- 
DENCE.— A  charge  which  assumes  the  credibility  of  evidence  1» 
erroneous.  Hence,  upon  the  issue  as  to  whether  premises,  in  whicb 
a  burial  was  had,  had  been  dedicated,  it  Is  erroneous  for  the  court,. 
of  its  own  motion,  to  instruct  the  jury  that  the  undisputed  evidence 
shows  that,  prior  to  the  interment,  such  premises  had  been  dedi- 
cated by  the  defendant  for  burial  purposes. 

CEMETERIES— REMOVAL  OP  REMAINS— DAMAGES— IN-^ 
JURY  TO  FEELINGS.— In  an  action  of  trespass  to  recover  damages, 
for  the  unlawful  removal  of  plaintiff's  child  from  its  burial  place, 
the  injury  to  the  natural  feelings  of  the  plaintiff  may  be  consid- 
ered, by  the  jury,  in  estimating  the  damages. 

CEMETERIES— REMOVAL  OP  REMAINS— BASIS  OP  AC- 
TION FOR.— The  right  to  bring  an  action  to  recover  damages  for 
unlawfully  removing  remains  from  a  grave  in  a  cemetery  does  not 
rest  upon  such  facts  as  the  erection  of  a  head-board  at  the  grave,, 
putting  turf  around  it,  and  planting  trees  at  the  head  and  foot. 
thereof,  but  upon  the  other  and  higher  consideration  of  an  easement 
or  license. 

CEMETERIES— REMOVAL  OP  REMAINS— RECOVBRT 
OP  DAMAGES  FOR.— In  an  action  to  recover  damages  for  the  al- 
leged unlawful  removal  of  the  body  of  plaintiff's  child  from  one 
cemetery  to  another,  it  is  error  to  instruct  the  jury  that.  If  the  plain- 
tiff had  actual  possession  of  the  soil  where  the  body  was  buried,  he 
is  entitled  to  recover,  where  there  is  evidence  that  the  plaintiff 
knew,  or  had  notice  that  the  defendant  had  discontinued  the  old 
cemetery,  where  the  plaintiff's  child  was  first  buried,  and  that  par- 
ties were  requested  to  remove  their  dead  to  the  new  cemetery  pro- 
vided by  the  defendant  in  lieu  of  the  old,  notwithstanding  there  Is- 
also  evidence  that  the  defendant  removed  the  body  without  notlce^ 
to  the  plaintiff,  without  his  knowledge  or  consent,  and  without  no- 
tice to  him  to  remove  it. 

NEW  TRIAL-REMOVAL  OP  REMAINS  FROM  GRAVE- 
DAMAGES— EXCESSIVE  VERDICT'.- In  an  action  to  recover 
damages  for  the  alleged  unlawful  removal  of  the  body  of  plaintiff'*- 
child  from  an  old  to  a  new  cemetery,  a  verdict  for  seventeen  hun- 
dred dollars  Is  excessive,  and  should  be  set  aside  for  that  reasoiv 
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"Where  the  testimony  shows  that  the  new  cemetery  is  more  desirable 
for  bui-ial  purposes  than  the  old  one,  and  that  the  disinterment  and 
reinterment,  although  done  without  notice  to  the  plaintiff,  and  with- 
out his  linowledge  or  consent,  were  conducted  In  an  orderly  and  de- 
■cent  manner. 

Action  of  trespass  qnare  clan  sum  f  regit,  by  James  A.  Jenkins 
-against  the  Bessemer  Land  &  Improvement  Company,  for  the  un- 
lawful invasion  of  a  burial  lot,  without  the  plaintiff's  consent, 
and  exhuming  and  carrying  away  the  body  of  plaintiff's  child. 
The  premises  upon  which  the  trespass  was  said  to  have  been  com- 
mitted were  thus  described  in  the  complaint:  "That  the  lot  or 
close  in  which  the  body  of  said  child  was  buried  is  situated  in  a 
burying  ground  or  graveyard  near  Bessemer  in  said  Jefferson 
<?ounty,  which  burying  ground  or  grave3^ard  is  now  included  in  the 
land  occupied  by  the  Pipe  Works  Compan}',  in  or  near  said  Besse- 
mer, which  said  burying  ground  or  graveyard  had  been  for  many 
years  before  that  time  used  and  occupied  as  a  burying  ground  or 
graveyard  by  the  public,  having  been  set  apart,  or  dedicated,  by 
defendant  company  as  and  for  a  public  burying  ground  or  grave- 
yard." A  demurrer  to  the  complaint,  on  the  ground  that  the 
premises  were  not  described  with  sufficient  definiteness,  was  over- 
ruled. The  Bessemer  Land  &  Improvement  Company  had,  in 
1887,  inclosed  a  certain  tract  of  land  belonging  to  it,  situated 
on  Nineteenth  street,  in  the  town  of  Bessemer,  and  set  it  apart 
as  a  public  burying  ground.  It  was  so  used  by  the  public  from 
1888  until  1890,  but  no  lots  were  sold  by  the  company,  and  it 
did  not  appear  that  the  company  had  any  actual  charge  or  con- 
trol of  interments  made  in  the  tract.  The  cemetery  rights  were 
in  the  custody  of  the  city  engineer  of  Bessemer,  to  whom  all  ap- 
plications had  to  be  made.  Jenkins,  under  an  arrangement  be- 
tween himself  and  one  S.  E.  Jones,  had  his  child  buried  in  one 
of  the  lots  of  the  cemetery,  on  October  7,  1888.  Jones  was  an 
undertaker,  and  undertook  to  sell  the  lot  to  Jenkins,  as  well  as 
to  furnish  the  casket,  to  dig  the  grave,  and  to  inter  the  body. 
This  was  all  done  without  the  company's  knowledge,  and  it  ap- 
peared that  the  company  had  no  knowledge  that  the  child  was 
buried  until  this  suit  was  brought.  The  Bessemer  Land  &  Im- 
provement Company,  early  in  the  year  1890,  contracted  to  sell 
the  tract  of  land  embraced  within  the  Nineteenth  street  cemetery 
to  the  Howard-Harrison  Iron  Company,  and,  about  the  same 
time,  donated  thirty  acres,  about  one  and  a  half  miles  from  tlie 
Nineteenth  street  cemetery  to  the  Cemetery  Company,  for  the 
use  of  the  citizens  of  the  town  of  Bessemer,  and  arranged  with 
the  latter  company  that  a  space  should  be  set  aside  for  the  inter- 
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ment  of  the  bodies  that  were  to  be  removed  from  the  old  burying 
ground.  It  was  a  matter  of  common  knowledge,  in  the  town  of 
Bessemer,  that  the  works  of  the  Howard-Harrison  Iron  Company 
were  being  erected  on  the  site  of  the  old  cemetery.  The  struc- 
tures erected  by  that  company  were  begun  in  June,  1890,  and  not 
completed  until  t;even  or  eight  months  afterward.  The  structure* 
were  very  large  and  plainly  visible  from  the  residence  of  Jenkins, 
who  lived  about  a  mile  and  a  quarter  away.  The  erection  of  the 
eompan/s  plant,  and  the  removal  of  the  bodies,  were  subjects 
discussed  by  the  newspaper  of  the  town,  in  several  issues,  before 
the  actual  removal  of  the  bodies,  and  Jenkins  was  a  subscriber 
for  this  paper.  No  notice  was  sent  to  Jenkins  of  the  intention 
to  remove  his  child's  body,  and  he  testified,  on  the  trial,  that  the 
first  time  he  became  informed  of  the  removal  of  the  bodies,  or  of 
the  intention  to  remove  them,  was  in  1891,  and  that  he  never  con- 
Bented  to  the  removal  of  his  child's  body.  The  disinterment  of 
remaius  took  place  in  January,  1890,  under  a  contract  between 
the  Improvement  Company  and  said  S.  E.  Jones,  and  the  dis- 
interment and  reinterment  were  conducted  in  an  orderly  and  de- 
cent manner.  The  evidence  also  showed  that  the  new  cemetery 
to  which  the  body  of  plaintiff's  child  was  removed  was  more  de- 
sirable and  better  adapted  as  a  burial  ground  than  the  old  ceme- 
tery. Among  the  charges  asked  by  the  defendant,  but  which 
were  refused,  were  the  following:  "The  court  charges  the  jury 
that,  if  they  believe  from  the  evidence,  in  this  case,  that  the  only 
possession  Jenkins  had  of  the  land  wherein  the  body  of  his  child 
was  buried  consisted  in  the  burial  of  the  child  and  the  subsequent 
bcautification  of  his  grave,  and  if  the  jury  further  believe  from 
the  evidence  that  Jenkins  was  never  in  actual  possession  of  any 
lot  or  particular  piece  of  ground  in  which  his  child's  body  was 
buried,  then  the  jury  will  find  a  verdict  for  the  defendant.** 
*'4.  The  court  charges  the  jury  that,  if  they  believe  the  evidence 
in  this  case,  they  cannot  award  the  plaintiff  damages  for  the 
purpose  of  compensating  for  any  injury  to  his  feelings."  "7.  The 
court  charges  the  jury  that  they  cannot  award  the  plaintiff  dam- 
ages in  this  case  for  injuries  to  his  feelings.  8.  The  court  charges 
the  jury  that,  under  the  evidence  in  this  case,  if  they  believe  the 
evidence  in  this  case,  the  Nineteenth  street  property  described 
as  the  old  cemetery,  was  never  dedicated  by  the  Bessemer  Land 
&  Improvement  Company  for  use  as  a  cemetery."  The  jury 
awarded  a  verdict  for  seventeen  hundred  dollars  damages,  and 
there  was  a  motion  made  for  a  new  trial  on  the  ground  that  the 
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verdict  was  excessive.  Tliis  was  overruled,  and  judgment  waa 
rendered  for  the  plaintiff  assessing  his  damages  at  seventeen  hun- 
dred dollars,  in  accordance  with  the  verdict,  and  the  defendant 
appealed. 

Walker  Percy,  for  the  appellant. 

Cabaniss  &  Weakley  and  B.  L.  Hibbard,  for  the  appellee. 

*45  HARALSON,  J.  1.  The  close  alleged  to  have  been  brok- 
■en  by  defendant  is  not  described  in  the  complaint  with  definite 
particularity,  but  sufficiently  so  to  prevent  the  defendant  from  be- 
ing misled  or  uncertain  as  to  the  particular  locus  in  quo  of  the 
trespass  complained  of.  If  a  more  accurate  description  had  been 
made,  it  would  have  given  the  defendant  no  better  information 
as  to  the  venue  of  the  realty,  than  that  furnished  by  the  com- 
plaint: 2  Chitty  on  Pleading,  609.  The  demurrer,  which  ques- 
tioned the  sufficient  accuracy  of  the  lot  or  close  which  plaintiff 
alleges  defendant  broke  and  trespassed  on,  was  properly  over- 
ruled. 

2.  The  case  was  tried  on  the  two  pleas  of  "not  guilty,"  and 
*'that  at  the  time  of  said  alleged  trespass,  the  defendant  had  the 
rightful  possession  of  the  land  on  which  said  trespass  is  alleged 
to  have  been  committed."  There  were  other  errors  assigned  on 
account  of  the  rulings  of  the  court  on  the  pleadings,  which  have 
not  been  insisted  on  in  argument,  and  will  be  treated  as  waived. 

3.  Exactly  what  the  rights  of  one  are  to  the  burial  place  of  hia 
dead — in  the  absence  of  a  fee  to  the  soil,  or  his  right  to  the 
possession  thereof — as  respects  the  maintenance  of  a  civil  action 
for  its  disturbance,  is  one  of  delicate  and,  as  yet,  not  very  satis- 
factory solution.  People  have  so  much  respect  for  the  final  rest- 
ing place  of  the  dead,  and  there  is  so  little  to  tempt  one  to  dis- 
turb their  repose,  cases  are  of  rare  occurrence  where  such  dis- 
turbances have  become  the  subject  of  litigation  and  the  adjudica- 
tion of  the  courts.  Those  that  have  arisen  have  generally,  as  in 
this  case,  grown  out  of  the  removal  of  the  dead  from  one  place 
to  another,  for  purposes,  as  claimed,  of  health,  convenience,  or 
the  better  care,  preservation,  and  ornamentation  of  these  burial 
places. 

Cooley,  in  his  work  on  Torts,  says:  '*In  respect  to  the  burial 
of  the  dead,  if  anywhere,  shall  we  find  in  the  common  law  a  recog- 
nition of  the  legal  rights  of  the  family  as  an  aggregate  of  per- 
sons. Even  in  that  case,  however,  the  recognition  is  very  faint 
and  uncertain.    **®  An  unlawful  interference  with  the  buried 
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•dead  of  a  family  might  probably  be  restrained  by  injunction  on 
their  joint  application,  and  the  owner  of  the  lot  in  which  the  body 
was  deposited  might  maintain  trespass  quare  clansnm  fregit  for 
its  disinterment,  and  recover  substantial  damages,  in  awarding 
which  the  injury  to  the  feelings  would  be  taken  into  considera- 
tion"; and  he  adds  that  the  common  law  did  not  recognize  the 
bodies  of  the  dead  as  property,  belonging  to  the  surviving  rela- 
tions, "though  it  did  recognize  a  property  in  the  shroud  or  other 
apparel  of  the  dead  as  belonging  to  the  person  at  the  charge  of 
the  funeral":  Cooley  on  Torts,  239,  240. 

Blackstone  in  his  Commentaries,  referring  to  the  subject,  says: 
^'But  though  the  heir  has  a  property  in  the  monuments  and  es- 
<?utcheons  of  his  ancestors,  yet  he  has  none  in  their  bodies  cr 
ashes;  nor  can  he  bring  any  suit  or  action  against  such  as  inde- 
-cently,  at  least,  if  not  injuriously,  violate  and  disturb  their  re- 
mains, when  dead  and  buried.  The  person,  indeed,  who  has  the 
freehold  of  the  soil  may  bring  an  action  of  trespass  against  such 
^8  dig  and  disturb  it;  and,  if  anyone  in  taking  up  a  dead  body 
steals  the  shroud  or  apparel,  it  will  be  felony,  for  the  property 
thereof  remains  in  the  executor,  or  whoever  was  at  the  charge  of 
the  funeral":  1  Blackstone's  Commentaries,  429. 

It  seems  to  be  very  generally  agreed  that  a  dead  body  is  not  the 
fiubject  of  property  rights,  and  becomes,  after  burial,  a  part  of 
the  ground  to  which  it  has  been  committed,  and  that  an  action 
quare  clausum  fregit  may  be  maintained  by  any  person  who  has 
the  fee  to  the  soil,  if  entitled  also  to  the  possession,  against  one 
who  digs  and  disturbs  the  grave.  But  to  entitle  one  to  this  ac- 
tion, he  must  have  the  actual  or  constructive  possession  of  the 
soil:  Meagher  v.  Driscoll,  99  Mass.  284;  96  Am.  Dec.  759;  Weld 
v.  Walker,  130  Mass.  422;  39  Am.  Kep.  465;  Guthrie  v.  Weaver, 
1  Mo.  App.  136;  Page  v.  Symonds,  63  N.  H.  17;  56  Am.'  Rep. 
480;  Shipman  v.  Baxter,  21  Ala.  456;  Ledbetter  v.  Blassingamo, 
51  Ala.  496;  Mclncrny  v.  Irvin,  90  Ala.  276;  3  Am.  &  Eng.  Ency. 
of  Law,  54;  Bonham  v.  Loeb,  107  Ala.  604. 

When  one  buries  his  dead,  therefore,  in  soil  to  which  he  has 
the  freehold  right,  or  to  the  possession  of  which  he  is  entitled,  it 
would  seem  there  is  no  difficulty  in  his  protecting  their  graves 
from  insult  or  injury,  by  an  action  ^^"^  of  trespass  against  a 
wrongdoer.  But  bodies  are  most  commonly  interred  in  public 
cemeteries,  where  the  parties  whose  duty  it  is  to  give  them  burial 
Are  not  the  owners  of  the  soil  by  deed  properly  executed,  and 
have  no  higher  right  than  a  mere  easement  or  license.     Of  such 
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it  is  held  that  they  do  so  under  a  mere  license,  and  their  exclusive 
right  to  make  such  interments  in  a  particular  lot  would  be  lim- 
ited to  the  time  during  which  the  ground  continued  to  be  used 
for  burial  purposes;  and,  upon  its  ceasing,  to  be  so  used,  all  they 
could  claim  would  be,  that  they  should  have  due  notice  and  an 
opportunity  to  remove  the  bodies  to  some  other  place  of  their  own 
selection,  if  they  so  desire,  or,  on  failure  to  do  so,  that  the  re- 
mains should  be  decently  removed  by  others:  3  Am.  &  Eng.  Eucy. 
of  Law,  50,  and  authorities  cited;  1  Washburn  on  Keal  Property, 
sec.  33. 

In  Partridge  v.  First  Ind.  Church,  39  Md.  637,  a  case  of  one 
who  buried  in  a  church  cemetery  under  license  from  the  trustees, 
it  was  held  that  while  the  license  continued  the  grantee  could 
bring  trespass  or  case  for  any  invasion  or  disturbance  of  the 
grave,  whether  done  by  the  grantors  or  strangers.  But  it  was 
said:  "If,  in  the  course  of  time,  it  should  become  necessary  to 
vacate  the  groimd  as  a  burying  ground,  all  that  he  could  claim, 
in  law  or  equity,  would  be  that  he  should  have  due  notice  and  the 
opportunity  afforded  to  him  of  removing  the  bodies  and  monu- 
ments to  some  other  place  of  his  own  selection,  or  that,  on  his 
failing  to  do  so,  such  removal  should  be  made  by  others":  1  Wash- 
burn on  Eeal  Property,  sec.  33;  Kincaid's  Appeal,  66  Pa.  St.  411; 
6  Am.  Eep.  377. 

In  Page  v.  Symonds,  63  N.  H.  17,  56  Am.  Eep.  480,  it  was 
said:  "Such  right  of  burial  is  not  an  absolute  right  of  property, 
but  a  privilege  or  license,  to  be  enjoyed  so  long  as  the  place  con- 
tinues to  be  used  as  a  burial  ground,  subject  to  mianicipal  regu- 
lation and  control,  and  legally  revocable  whenever  the  public 
necessity  requires.  It  is  a  right  of  limited  use  for  purposes  of 
interment,  which  gives  no  title  to  the  land,"  analogous  to  the 
grant  of  a  pew  in  a  meeting-house,  and  resembling  a  pew  ten- 
ancy: Craig  v.  First  Pres.  Church,  88  Pa.  St.  42;  32  Am.  Eep. 
417;  Kincaid's  Appeal,  66  Pa.  St.  411;  5  Am.  Eep.  377;  Windt 
V.  German  etc.  Church,  4  Sand.  Ch.  471;  Eichards  v.  Northwest 
etc.  Dutch  Church,  32  Barb.  42;  Sohier  v.  Trinity  Church,  109 
Mass.  1;  Bryan  v.  Whistler,  8  Bam.  &  C.  288;  Wood  v.  Lead- 
better,  14  Mees.  &  W.  837.  It  would  **®  seem,  therefore,  to  ac- 
cord with  right  principle  and  authority  that  where  one  is  permit- 
ted to  bury  his  dead  in  a  public  cemetery,  by  the  express  or  im- 
plied consent  of  those  in  proper  control  of  it,  he  acquires  such  a 
possession  in  the  spot  of  ground  in  which  the  bodies  are  buried 
as  will  entitle  him  to  action  against  the  owners  of  the  fee  or 
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strangers,  who,  without  his  consent,  negligently  or  wantonly  dis- 
turb it.  This  right  of  possession  will  continue  as  long  as  the 
cemetery  continues  to  be  used;  but  if,  for  proper  and  legal  rea- 
sons, it  should  be  discontinued,  and  the  license  withdrawn,  and 
the  bodies  of  the  dead  are  to  be  removed,  it  must  be  done  decent- 
ly, only  after  due  notice  to  the  party  entitled,  if  known,  and  such 
notice  can  be  given. 

4.  A  dedication  of  land  has  been  defined  to  be  the  act  of  de- 
voting or  giving  of  the  property  to  some  public  object  in  such 
manner  as  to  conclude  the  owner:  Forney  v.  Calhoun  County,  84 
Ala.  220;  5  Am.  &  Eng.  Ency.  of  Law,  395.  It  may  be  done  ver- 
bally or  by  writing,  by  a  single  act  or  a  series  of  acts,  if  clear 
and  unequivocal,  as  indicating  the  owner's  intention.  But  a  pre- 
sumption of  dedication  will  not  follow  from  mere  user,  without 
more,  for  any  period  short  of  twenty  years:  Steele  v.  Sullivan,  70 
Ala.  589;  Forney  v.  Calhoun  Co.,  84  Ala.  215.  In  the  latter  case 
it  was  said:  "The  doctrine  of  equitable  estoppel  applies  with  pecu- 
liar force  to  cases  of  this  kind.  When  the  owner  of  land  involun- 
tarily, or  by  culpable  negligence,  leads  the  public  to  believe  that 
he  has  dedicated  it  to  a  public  use,  he  will,  upon  every  principle 
of  fair  and  conscientious  dealing,  be  estopped  from  denying  the 
fact  of  such  dedication  to  the  prejudice  of  those  whom  he  has  mis- 
led  To  be  effective  and  valid,  a  dedication  [as  was  there 

held]  must  be  accepted,  and  such  acceptance  may  be  shown  either 
by  some  positive  conduct  of  the  proper  public  officers,  evincing 
their  consent  in  behalf  of  the  public,  or  may  be  inferred  from 
official  acts  of  implied  recognition  on  their  part,  or  by  long  pub- 
lic use,  or  from  the  beneficial  nature  of  the  dedication":  Gage  v. 
Mobile  etc.  R.  E.  Co.,  84  Ala.  224. 

5.  Making  application  of  these  principles  to  the  errors  assign- 
ed, and  it  appears  that  the  question  to  the  plaintiff  on  his  exam- 
ination as  a  witness  in  his  own  behalf,  by  his  counsel,  "Whom  did 
you  buy  that  coffin  ^^^  from?" — the  one  in  which  the  child  was 
buried — was  wholly  irrelevant  to  the  case  against  the  defendant 
company.  It  was  not  pretended  that  it  knew  when  or  from  whom 
the  coffin  was  purchased,  or  that  the  corpse  of  the  child  was  even 
put  in  it  and  buried.  It  was  calculated  to  confuse,  by  withdraw- 
ing the  minds  of  the  jury  from  the  real  issue — ^the  rightful  pos- 
session of  the  soil  by  plaintiff. 

6.  And,  on  the  same  grounds,  the  several  objections  to  the 
introduction  of  the  receipt  of  S.  E.  Jones,  showing  the  cost  of 
the  casket,  the  digging  of  the  grave,  the  shroud  and  carriages  for 
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the  funeral,  and  that  these  items  had  been  paid  by  the  plaintiff, 
eliould  have  been  excluded. 

7.  The  question,  ""V^Tio  had  the  grave  dug?"  was  illegal.  The 
answer  was,  that  S.  E.  Jones  had  it  done.  It  was  not  pretended, 
nor  was  it  shown,  that  Jones  was  the  agent  of  the  defendant,  or 
that  it  had  anything  to  do  with  the  digging  of  the  grave.  If 
the  land  had  been  dedicated  for  the  purpose  of  a  public  ceme- 
tery, as  alleged  in  the  complaint,  and  the  plaintiff  had  burial 
rights  therein  in  consequence,  it  was  wholly  immaterial  who  dug 
the  grave.  If  it  had  been  shown  that  Jones  was  the  agent  of  the 
defendant  in  the  digging  of  the  grave,  the  evidence  might,  per- 
haps, have  been  properly  admitted.  And  so  it  was  improper  to 
allow  the  plaintiff  to  prove  that  far  back,  before  the  burial  of  the 
child,  he  had  sold  plaintiff  a  bedroom  set  of  furniture.  If  it 
tended  to  show  that  Jones  knew  plaintiff  and  had  knowledge  that 
he  resided  in  Bessemer,  the  transaction  occurred  before  Jones  had 
any  agency  of  defendant  for  the  removal  of  the  bodies  from  the 
old  to  the  new  cemetery. 

8.  McNutt,  who  was  the  secretary  of  the  defendant  company  at 
the  time,  testified  that  the  old  cemetery — the  one  in  which  plain- 
tiff's child  was  buried — was  inclosed  in  the  latter  part  of  1887, 
by  order  of  Mr.  Berney,  the  vice-president  of  the  company,  and 
was  used  as  a  burying  ground  from  that  time  until  some  time  in 
1890,  during  which  time  it  was  in  the  hands  of  the  engineer  of 
the  city  of  Bessemer,  and  parties  wishing  to  bury  in  it  were  re- 
ferred by  the  company  to  said  engineer.  It  was  shown,  that  at 
the  first  annual  meeting  of  the  stockholders,  a  report  was  made 
by  the  directors  or  officers  in  charge,  reciting,  among  other  things, 
that  '^^^  "a.  convenient,  eligible,  and  picturesque  site  for  the  bur- 
ial of  the  dead  is  always  a  source  of  gratification  and  pride  to  citi- 
zens, as  well  as  attractive,  and  favorable  comment  to  visitors. 
Such  a  location  the  company  selected  and  set  aside  for  the  pur- 
pose, and  has  had  it  suitably  inclosed,  laid  off  into  lots,  drives,  and 
walkways,  at  an  expense  of  five  hundred  and  eighty-five  dollars 
and  eighty-nine  cents.  In  time,  by  small  charges  for  interment 
plots,  the  expense  of  its  continued  ornamentation  and  improve- 
ment will  be  more  than  met."  The  question  was  propounded  to 
the  witness,  **Wa8  any  part  of  the  report  rejected  by  the  stock- 
holders at  that  meeting?"  This  was  objected  to  on  the  ground, 
"that  the  only  proper  way  to  prove  the  action  of  the  stockholders* 
meeting  was  by  the  minutes  of  the  meeting."  The  question  wa8 
allowed,  and  the  witness  answered  that  no  part  of  it  was  rejected* 


Hov.  1895.]     Bessemer  Land  and  Imp.  Co.  v.  Jenkins,      35 

It  will  be  noticed,  that  the  question  and  answer  did  not  refer  to 
what  particular  action  was  taken  on  the  report,  but  rather  that 
no  action  was  taken  at  all.  There  is  a  difference  in  testifying 
'to  what  appears  on  a  minute-book,  without  its  production,  and 
testifying  that  a  particular  thing  does  not  appear  on  the  minutes, 
especially  if  the  minute  entries  are  in  the  hands  of  the  witness 
when  testifying.  The  witness  had  the  books,  as  it  appears,  and 
testified  that  there  was  "not  a  word  in  the  minutes  of  any  of  the 
meetings  of  the  directors  or  stockholders  of  the  company  relating 
to  the  cemetery  on  Nineteenth  street'* — the  one  in  question.  The 
books  being  in  the  hands  of  the  secretary  and  book-keeper  of  de- 
fendant, it  was  not  improper  for  him  to  testify,  against  defend- 
ant's objection,  that  no  part  of  the  report  was  rejected,  so  far  as 
the  books  showed.  The  defendant,  whose  books  they  were, 
might  have  shown  by  their  introduction  that  this  statement,  if 
untrue,  was  incorrect.  The  report  itself  was  not  subject  to  tlie 
objection  of  irrelevancy.  It  tended  to  prove  the  fact  of  dedica- 
tion as  averred  in  the  complaint, 

9.  The  question  propounded  to  the  witness  Jones,  '^as  suit 
been  brought  against  you  by  Mr.  Jenkins,  the  plaintiff  in  this 
€ase,  growing  out  of  the  removal  of  the  same  body,  and  has  that 
suit  been  finally  determined?"  should  have  been  allowed  to  be 
answered.  Its  tendency  was,  if  slight,  to  show  the  interest  of  the 
witness  against  the  defendant. 

10.  There  was  no  error  in  refusing  the  general  charge  *•**  for 
defendant.  Its  giving  is  sought  to  be  justified  on  the  ground 
that  the  evidence  showed,  without  conflict,  that  the  defendant 
had  not  dedicated  this  property  for  burial  purposes;  that  plain- 
tiff, therefore,  derived  no  right  to  the  soil  in  which  the  grave  was 
dug,  and  that  the  allegations  of  the  complaint,  that  there  was  a 
dedication  and  consequent  right  growing  therefrom,  had  failed. 
But  the  proofs  referred  to  above  do  tend  to  show  a  dedication; 
that  the  dead  of  the  community,  including  plaintiff's  child,  were 
buried  in  the  cemetery  with  the  knowledge,  consent,  and  license 
of  defendant,  and  that  the  plaintiff  and  the  public  generally, 
were  encouraged  to  bury  their  dead  there.  If  this  was  true,  the 
defendant  would  be  estopped  to  deny  plaintiff's  right  to  and  pos- 
session of  the  spot  of  land  for  the  purposes  used,  and  it  could  not, 
therefore,  any  more  than  a  stranger,  unlawfully  interfere  with  or 
desecrate  it:  Davidson  v.  Reed,  111  111.  167;  53  Am.  Rep.  613. 
For  like  reasons,  the  eighth  charge  requested  by  defendant  waa 
properly  refused. 
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The  court,  upon  its  own  motion,  charged  the  jury  that  "the 
uudisputed  evidence  shows  that  that  lot  or  that  cemetery  on  Nine- 
teenth street  had,  prior  to  the  time  of  the  burial  of  plaintiff's 
child  therein,  been  dedicated  by  the  Bessemer  Land  Company  for 
burial  purposes."  This  charge  assumed  the  credibility  of  the  evi- 
dence— a  question  for  the  jury — and  was  upon  its  effect,  without 
request,  and  was,  for  these  reasons  certainly,  erroneous. 

11.  There  was  no  error,  under  the  evidence,  in  refusing 
charges  3,  4,  and  7.  It  is  nowhere  denied  that  in  actions  of  this 
character,  when  maintainable,  the  injury  to  the  natural  feelings 
of  the  plaintiff  may  be  taken  into  consideration  in  estimating  the 
damages:  Cooley  on  Torts,  240;  3  Am.  &  Eng.  Ency.  of  Law,  54; 
Meagher  v.  Driscol,  99  Mass.  284;  96  Am.  Dec.  759. 

12.  The  fact  that  plaintiff  erected  a  headboard  at  the  grave 
and  put  turf  around  it,  and  planted  two  cedar  trees,  one  at  its 
head  and  the  other  at  its  foot,  if  done  with  the  knowledge  and 
consent  of  defendant,  which  is  not  shown,  would  tend  to  show 
possession  by  plaintiff;  but  these  acts  of  his,  without  more,  would 
not  authorize  him  to  bring  this  action,  as  was  assumed  by  the 
court  in  its  oral  charge  to  the  jury.  It  made  too  much  of  these 
facts.  The  right  to  maintain  the  action  rested  on  other  and 
higher  considerations. 

153  i^  There  was  evidence  tending  to  show  that  plaintiff  had 
such  actual  possession  of  the  plot  of  ground  as  authorized  him  to 
bring  this  suit  if  his  possessory  rights  were  invaded.  There  is  no 
dispute  as  to  the  fact  that  Jones,  the  undertaker,  was  employed 
by  defendant  to  remove  the  bodies  of  the  dead  from  the  old  to  the 
new  cemetery,  and  that  he  did  dig  up  and  remove  the  plaintiff's 
child's  remains;  and  it  tends  to  show  that  this  was  done  without 
the  knowledge  or  consent  of  the  plaintiff,  and  without  notice  to 
him  to  remove  them  himself.  But,  there  was  also  evidence  tend- 
ing to  show  that  plaintiff  did  know  or  have  notice  that  defendant 
had  discontinued  the  old  cemetery,  and  parties  were  requested  to 
remove  their  dead  to  the  new  one  provided  by  the  company  in 
lieu  of  the  old.  There  was  error,  therefore,  in  that  part  of  the 
court's  oral  charge,  which  reads,  "If  the  plaintiff  had  actual  pos- 
session, why  then  I  charge  you,  as  a  matter  of  law,  that  the 
plaintiff  in  this  action  would  be  entitled  to  recover.'* 
.  14.  There  was  a  motion  for  a  new  trial,  on  the  ground,  among 
others,  that  the  verdict  of  the  juiy  for  seventeen  hundred  dollars 
was  excessive.  We  do  not  hesitate  to  say  that  these  damages,  un- 
der the  evidence  in  this  case,  were  excessive,  and  that  the  verdict, 
for  that  reason  ought  to  have  been  set  aside. 
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15.  "We  have  noticed  only  such  of  the  many  errors  assigned  aa 
have  been  insisted  on.  What  has  been  said  of  these  will  be  suffi- 
■cient  for  the  purposes  of  another  trial. 

Eeversed  and  remanded. 


TRESPASS— DISTURBING  THE  REMAINS  OF  THE  DEAD.— 

Possession,  either  actual  or  constructive,  is  necessary  to  maintain 
trespass:  Gent  v.  Lyncli,  23  Md.  58;  87  Am.  Dec.  558;  McGlain  v. 
Todd,  5  J.  J.  Marsli.  335;  22  Am.  Dec.  87.  Trespass  quare  clausura 
f regit  cannot  be  sustained  by  the  owner  of  property,  not  in  posses- 
sion, nor  entitled  to  the  possession  thereof,  at  tlie  time  of  the  al- 
leged trespass:  Arneson  v.  Spawn,  2  S.  Dali.  2G9;  39  Am.  St.  Rep, 
783,  and  note.  This  is  the  only  action  that  can  be  brought  for  dis- 
interring a  dead  body,  and  lies  in  favor  of  the  grantee  of  a  ceme- 
tery lot,  against  the  superintendent  of  the  cemetery,  for  disinterring 
and  removing  therefrom  the  remains  of  the  plaintiff's  child:  Meagh- 
er V.  DriscoU,  99  Mass.  281;  9G  Am.  Dec.  759. 

CEMBl'ERIES  —  REMOVAL  OF  REMAINS  —  ACTION— DAM-» 
AGES.— The  privilege  of  burial  in  a  public  cemetery  is  a  mere  li- 
cense, subject  to  municipal  regulation,  and  revocable  according  to 
public  necessity:  Page  v.  Symonds,  03  N.  H.  17;  56  Am.  Rep.  481; 
Hancock  v.  McAvoy,  151  Pa.  St.  400;  31  Am.  St.  Rep.  774.  There  is 
no  property  in  the  dead  body  of  a  human  being:  Larson  v.  Cliase,  47 
Minn.  307;  28  Am.  St.  Rep,  370;  monographic  note  to  Wynlvoop  v. 
Wynkoop,  82  Am.  Dec,  513,  on  the  rights  and  duties  of  relatives  and 
others  respecting  the  bodies  of  the  dead;  Meagher  v.  Driscoll,  99 
Mnss.  281;  90  Am.  Dec.  759.  After  burial  it  becomes  a  part  of  the 
ground  to  which  it  has  been  committed:  Meagher  v.  Driscoll,  99 
Mass,  281;  90  Am,  Dec.  759;  note  to  Wynkoop  v.  Wynkoop,  82  Am. 
Dee.  513.  Damages  may  be  awarded  for  injury  to  the  plaintiff's 
feelings  in  an  action  of  trespass  quare  clausum  fregit  against  the  su- 
perintendent of  a  cemetery,  for  disinterring  and  removing  there- 
from the  remains  of  the  plaintiff's  child,  where  the  defendant  has 
acted  in  willful  disregard  or  careless  ignorance  of  the  plaintiff's 
rights:  Meagher  v.  Driscoll.  99  Mass.  281;  96  Am.  Dec.  759.  After 
SL  body  has  once  been  buried,  no  one  has  the  right  to  remove  It  with- 
out tlie  consent  of  the  owner  of  the  grave,  or  leave  of  the  proper 
authority:  Note  to  Wynkoop  v.  Wynkoop,  82  Am.  Dec.  514. 

CEMETERIES— TITLE  OF  LOl'OWNER- LIMITATION.— The 
purchaser  of  a  lot  in  a  cemetery  acquires  no  title  to  the  soil,  but  only 
the  right  of  burying  his  dead:  Note  to  Louisville  v.  Nevin,  19  Am. 
Rep.  80;  Kincaid's  Appeal,  60  Pa.  St.  411;  5  Am.  Rep.  377;  note  to 
Hancock  v.  McAvoy,  31  Am.  St,  Rep.  776.  The  right  of  burial  in  a 
public  burying  ground  is  an  easement  in,  not  a  title  to,  h  freehold, 
and  is  subject  to  such  changes  as  public  necessity  may  require: 
Note  to  Craig  v.  First  Presbyterian  Church,  32  Am.  Rep.  426;  Page 
V.  Symonds,  63  N.  H.  17;  56  Am.  Rep.  481. 

CEMETERIES— DEDICATION— ESTOPPEL.— One  who  has  dedi- 
cated land  as  a  public  burying  ground,  the  dedication  having  been 
accepted,  is  estopped  from  denying  It:  Boyce  v.  Kalbaugh,  47  Md, 
334;  28  Am.  Rep.  464;  and  may  be  prohibited  from  meddling  with 
the  graves  thereon,  at  the  suit  of  any  one  having  relations  or 
friends  buried  there:  Davidson  v.  Reed,  111  111.  167;  53  Am.  Rep. 
«13. 

INSTRUCTIONS— ASSUMING  CREDIBILITY  OF  WITNESSES 
OK  EVIDENCE.— A  court  has  no  right,  in  charging  a  jury,  to  express 
or  intimatewbat  has  or  has  not  been  proved  during  the  ti'Ial:  Beverly 
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V.  Burke,  9  Ga.  440;  54  Am.  Dec.  351.  The  credibility  of  witnesses  la 
a  question  for  the  jury:  Prince  v.  State,  100  Ala.  144;  46  Am.  St.  Kep. 
28;  and  it  is  error  for  tlie  court  to  instruct  that  certain  evidence  Is  or 
is  not  sufficient  to  establish  a  particular  fact:  See  monographic  note 
to  State  V.  Whit,  72  Am,  Dec.  545,  on  the  proper  subjects  of  instruc- 
tions to  juries,  and  to  what  extent  a  judge  may  comment  upon  tlie 
evidence.  A  general  charge  on  evidence  in  favor  of  a  party  is  an 
invasion  of  the  province  of  the  jury,  where  an  inference  of  fact  is 
necessary  to  be  drawn  before  such  party  is  entitled  to  recover:  White 
▼.  Hass,  32  Ala.  430;  70  Am.  Dec.  548. 

NEW  TRIAL— EXCESSIVE  VERDICT.— A  verdict  will  not  be  set 
aside  on  the  sole  ground  that  It  is  excessive,  in  a  case  where  mental 
anguish  or  distress  is  an  element  of  actual  damage,  for  the  estima- 
tion of  which  the  law  furnishes  no  rule,  unless  it  appears  that  the 
jury  have  acted  from  passion,  prejudice,  or  other  improper  influ- 
ence: Western  Union  Tel.  Co.  v.  Broesche,  72  Tex.  654;  13  Am.  St. 
Rep.  843.  The  supreme  court  will  set  aside  a  verdict  as  excessive 
in  exceptional  cases:  Furnish  v.  Missouri  Pac.  Ry.  Co.,  102  Mo.  438; 
22  Am.  St.  Kep.  781. 
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DEPOSITIONS.— EX  PARTE  CERTIFICATES  are  not  depo- 
sitions; neitlier  are  they  such  documentary  testimony  as  may,  by  a 
rule  of  chancery  practice,  be  proved  viva  voce  at  the  hearing.  They 
are  purely  hearsay  and,  upon  objection,  are  not  admissible  In  evi- 
dence. 

INFANTS  —  CONTR  AC'J'S  —  RATI  FICATI  ON  OR  DISAF- 
FIRMANCE.—The  contract  of  an  infant,  whether  executed  or  ex- 
ecutory, being  merely  voidable  and  not  void,  may,  upon  his  arriv- 
ing at  majority,  be  repudiated  by  him,  or  may  be  ratified  and  con- 
firmed, witliout  any  new  considei'ation,  when  his  minority  ceases. 

INFANTS  —  CONTRACTS  —  AVOIDANCE  OF,  WITHOUT 
RESTORING  CONSIDERATION.— An  infant,  upon  arriving  at  ma- 
jority, may  avoid  his  contract,  though  he  has,  during  minority,^ 
wasted  or  consumed  the  consideration  received  for  it. 

INFANTS  —  CONTRACTS  —  AVOIDANCE  OF,  NECESSITY 
OF  RESTORING  CONSIDERATION.— If  an  infant,  upon  reaching 
his  majority,  yet  retains  what  he  received  by  virtue  of  his  contract, 
or  any  substantial  portion  thereof,  or  the  proceeds  tliereof,  he  can- 
not disaffirm  or  repudiate  his  contract  without  restoring  or  abandon- 
ing to  the  use  of  the  other  party  that  which  remains  in  his  posses- 
sion of  tlie  consideration  received. 

INFANTS  -  CONTRACTS— AVOIDANCE  OF— REQUIRING 
ACCOUNT  OF  CONSIDERATION.— If  an  infant,  upon  arriving  at 
the  a.tie  of  majority,  seeks  relief  in  equity  from  his  contract,  or 
Kues  at  law  to  recover  what  he  parted  with,  or  interposes  his  dis- 
ability as  a  defense  to  an  action  at  law  or  In  equity,  he  may  be 
required,  on  demand  or  suit,  to  account  for  so  much  of  the  consider- 
ation as  he  retains  and  holds  at  the  time  he  reaches  the  age  of 
twenty-one. 

INFANTS  —  CONTRACTS— RATIFICATION— SILENT  AC- 
QUIESCENCE.—If  an  infant  has  parted  with  property,  or  has  used 
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or  consumed,  during  minority,  all  of  the  consideration  received  by 
him,  under  a  contract  made  by  him  during  his  minority,  delay  in 
maliing  his  election  will  neither  benefit  him  nor  Injure  others,  be- 
cause he  retains  nothing  and  need  restore  nothing.  Hence,  under 
the  circumstances,  silent  acquiescence,  unconnected  with  affirmative 
acts,  for  any  period  short  of  the  statutory  bar,  when  there  is  room 
for  the  operation  of  the  statute,  does  not  amount  to  a  ratification. 

INFANTS— CONTRACTS— RATIFICATION  BY  ACQUIES- 
CENCE.—If  an  infant,  after  reaching  majority,  still  retains  what  he 
received  by  virtue  of  his  contract  made  during  minority,  or  a  sub- 
stantial iii>rtiou  thereof,  or  the  proceeds  thereof,  time  becomes  an 
Important  element,  and  he  must,  within  a  reasonable  time,  under  all 
I  the  circumstances,  give  notice,  in  an  appropriate  manner,  of  his 
election  to  disatfirm  his  contract.  If  he  does  not  do  so,  but  retains 
the  thing  received,  using  and  enjoying  it  as  owner,  his  conduct  will 
be  a  ratification  by  acquiescence. 

INFANTS  —  CONTRACTS  —  RATIFICATION  —  ACTS 
AMOUNTING  TO.— An  infant  may  ratify  his  contract  either  by 
express  promise,  or  by  such  affirmative  acts  as  selling,  mortgaging, 
or  converting  to  his  own  use,  after  attaining  majority,  the  property 
purchased  or  procured,  or  by  paying  the  interest  on  the  debt  con- 
tracted. A  retention  and  enjoyment,  after  attaining  majority,  of 
the  property  pui'chased,  as  owner  will,  also,  in  the  absence  of  dis- 
sent, within  a  reasonable  time,  operate  as  a  complete  ratification. 

INFANTS  —  CONTRACTS  —  RATIFICATION  OR  DISAF- 
FIRMANCE—ENTIRETY  OF  CONTRACT.— The  contract  of  an  in- 
fant must  be  avoided  or  affirmed  as  an  entirety.  There  is  no  such 
thing  as  a  partial  ratification  of  such  a  contract;  and,  if  the  infant, 
upon  attaining  his  majority,  has  effectually  ratified  it  in  part,  such 
ratificatiou  will  be  treated  as  imparting  validity  and  binding 
efficacy  to  the  entire  contract  and  to  all  its  terms. 

INFANTS— RATIFICATION  OF  MORTGAGE  CONTRACT 
BY  RETENTION  OF  LAND.-  If  an  infant  borrows  a  large  sum  of 
money,  and  gives  a  mortgage  on  land  as  security,  and  uses  a  part  of 
the  money,  as  provided  in  the  application  for  the  loan,  to  pay  off  the 
purchase  price  of  a  part  of  the  land,  which  was  an  encumbrance  or 
lien  thereon,  such  land  will  be  treated  as  the  specific  consideration 
received  by  the  infant  for  the  mortgage  contract  to  the  extent  of 
the  amount  advanced  for  the  purpose  of  paying  off  stich  lien;  and 
the  retention  of  the  land  by  the  infant,  after  attaining  majority, 
using,  claiming,  and  enjoying  it,  for  nearly  two  years  after  minority 
has  ceased,  constitutes  uot  only  a  ratification  of  the  purchase  of  a 
part  of  the  land,  but  an  entire  ratification  of  the  mortgage  contract, 
rendering  it  a  binding  obligation  for  the  whole  amount  of  the  mort- 
gage debt. 

INFANTS-CONTRACTS— RATIFICATION  BY  MARRIED 
WOMAN.— As  a  married  woman  has  a  constitutional  right  to  pur- 
chase property,  she  may  ratify  a  purchase  previously  made.  Hence, 
If  she,  though  married,  ma  Ices  a  purchase  of  land  during  her  in- 
fancy, the  fact  of  her  coverture  does  not  affect  a  ratification  made 
by  her  after  her  minority  ceases. 

INFANTS -RATIFICATION  OF  SEPARATE  CONTRACTS. 
If  an  infant  borrows  money,  an  agreement  to  pay  a  loan  company  a 
commission  for  securing  the  loan  is  not  ratified,  after  the  infant  at- 
tains majority,  by  a  ratification  of  the  contract  made  with  the 
lender,  at  a  different  time,  as  the  two  are  separate  and  distinct  con- 
tracts. 
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INFANTS  —  CONTRACTS  —  EATIFICATION— PLAINTIFF 
MUST  PLEAD  ACTS  OF.— If  infancy  is  pleaded  as  a  defense  to  a 
bill  to  foreclose  a  mortgage,  which  merely  alleges  the  execution  of 
the  mortgage,  and  the  default,  the  complainant  is  not  entitled  to  a 
decree  on  the  ground  of  ratification,  unless  he  amends  his  bill,  and 
pleads  the  facts  constituting  the  ratification  relied  on  to  avoid  such 
defense. 

Bill  in  equity  to  foreclose  a  mortgage.  It  was  filed  by  the 
mortgage  company  against  Mattie  0.  Dykes,  Thomas  A.  Dykes, 
her  liusband,  and  the  Loan  Company  of  Alabama.  It  was  de- 
creed that  the  complainant  was  not  entitled  to  the  relief  prayed 
for  in  its  bill,  and  it  was  ordered  that  the  original  bill  and  cross- 
bill be  dismissed  without  prejudice.  I'rom  this  decree,  the  com- 
plainant and  the  Loan  Company  of  Alabama  appealed. 

Pettus  &  Pettus  and  M.  E.  Milligan,  for  the  appellants. 

M.  Sollie  and  W.  D.  Roberts,  for  the  appellees. 

182  HEAD,  J.  The  bill  was  filed  on  the  twenty-fourth  day  of 
December,  1892,  in  the  chancery  court  of  Dale  county,  and  had 
for  its  purpose  the  foreclosure  of  a  mortgage,  executed  by  Mattie 
0.  Dykes  and  her  husband  on  the  seventh  day  of  October,  1890, 
upon  her  lands,  to  secure  the  sum  of  two  thousand  three  hundred 
dollars,  loaned  by  the  complainant  to  her. 

The  bill  alleges  that  Mattie  0.  Dykes  applied  to  the  Loan  Com- 
pany of  Alabama  to  negotiate  a  loan  for  her  upon  said  lands;  that 
said  company  placed  the  loan  with  the  complainant;  that  the 
notes  given  for  the  money,  and  the  mortgage  given  to  secure 
same,  were  executed  and  delivered  to  the  complainant,  and  that 
the  money  was  paid  over  to  one  Manghen,  the  agent  and  attor- 
ney of  the  borrower.  The  bill  also  alleges  that,  along  with  the 
delivery  of  the  notes  and  mortgage,  the  husband  of  the  borrower, 
Thomas  A.  Dykes,  made  and  delivered  an  affidavit,  to  the  effect 
that  his  wife  had  a  perfect  and  indefeasible  title  in  fee  simple  to 
the  real  estate  described  in  the  mortgage;  that  the  same  was  free 
from  encumbrances,  except  the  mortgage  of  complainant;  that 
said  mortgage  was  valid  in  law  and  in  fact,  and  that  it  was  a  first 
lien  upon  the  premises.  The  bill  also  alleges  that  these  represen- 
tations were  made  for  the  purpose  of  obtaining  the  loan,  for  the 
security  of  which  said  mortgage  was  executed. 

The  bill  then  alleges  that  Mattie  0.  Dykes  and  Thomas  A. 
Dykes  "are  each  over  the  age  of  twenty-one  years,"  and  shows  a 
default  in  the  payment  of  the  mortgage  debt,  which,  according 
to  the  terms  thereof,  authorized  a  foreclosure. 

Mattie  0.  Dykes  and  her  husband  were  made  parties  defend- 
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ant,  as  was  also  the  Loan  Company  of  Alabama,  which  corpora- 
tion the  bill  shows  took  a  second  mortgage  on  the  same  lands  to 
secure  its  commission  for  negotiating  the  loan.  The  Loan  Com- 
pany of  Alabama  filed  an  answer  and  cross-bill,  seeking  the  fore- 
<;lbsure  of  its  mortgage,  admitted  by  it  to  be  subordinate  to  that 
of  complainant.  The  other  defendants  answered;  the  said  Mattie 
O.  Dykes  setting  up,  by  way  of  plea,  that  she  "was  an  infant  un- 
der the  age  of  twenty-one  years  on  the  seventh  day  of  October, 
1890,  at  the  time  of  the  execution  of  said  notes  and  mortgage  de- 
scribed in  said  original  ^^^  bill."  There  was  an  agreement  of 
counsel  "that  the  chancellor,  in  passing  on  the  facts  in  this  case, 
will  consider  any  legal  exception  that  could  be  interposed  to  any 
exhibit  attached  to  the  bill,  answer,  or  any  deposition  of  any  wit- 
ness, or  to  any  of  the  evidence,  the  same  as  if  it  had  been  filed," 
«nd  this  agreement  was  included  in  the  note  of  submission. 

When  the  application  was  made,  Mattie  0.  Dykes  owed  one 
James  seven  hundred  dollars,  the  whole  purchase  price  of  a  part 
of  the  lands,  which  was  an  encumbrance  or  lien,  at  least  upon 
€uch  part;  but  whether  it  was  a  vendor's  lien  or  mortgage  does  not 
appear.  The  application  states  that  the  money  was  to  be  bor- 
rowed to  pay  off  this  encumbrance  and  a  mortgage  to  one  Clark, 
and  the  testimony  shows  without  dispute  that  of  the  amount 
procured  and  paid  over  to  Manghen,  seven  hundred  dollars  went 
1o  James  to  pay  the  purchase  price  of  that  part  of  the  lands 
bought  of  him;  thirteen  hundred  dollars  was  paid  to  Clark  to  sat- 
isfy his  mortgage;  two  hundred  dollars  was  handed  the  said  Mat- 
iie  0.  Dykes,  which  she  paid  to  field  hands  on  her  place,  and 
Z  Tanghen  retained  one  hundred  dollars. 

Tte  record  contains  what  purports  to  be  an  afiidavit  of  Thomas 
A.  Dykes,  the  husband,  containing  the  statements  in  reference  to 
it  alleged  in  the  bill.  These  allegations  were  denied  by  the  an- 
swer, and  there  was  no  proof  that  he  ever  made  that  affidavit;  nor 
is  the  affidavit  shown  by  the  note  of  submission  to  have  been 
•offered  in  evidence.  It  was  not  shown  that  any  one  of  the  affi- 
■davits  above  referred  to  were  ever  presented  to  the  complainant, 
or  that  the  complainant  relied  thereon  in  paying  over  the  money. 
It  is  testified  by  Nelson  that  what  purported  to  be  an  affidavit, 
called  the  final  afiidavit,  was  sent  to  the  Loan  Company  of  Ala- 
bama along  with  the  notes,  and  a  certificate  of  the  probate  judge 
showing  recording  of  the  mortgage,  but  it  is  not  shown  what  this 
final  affidavit  contained,  nor  that  it  ever  passed  beyond  the  loan 
•company,  which,  as  far  as  the  record  shows,  was  only  the  bor- 
rower's agent. 
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On  final  hearing,  the  chancellor  dismissed  the  original  and 
cross-bill  without  prejudice,  and  the  mortgage  company  and  loan 
company  both  appeal. 

We  have  carefully  examined  the  evidence  adduced  in  support 
of  the  plea  of  infancy,  and,  unlcjs  we  reject  the  positive  testimony 
of  the  father  and  mother  of  the  principal  ^**  defendant,  as  well 
as  that  of  herself  and  husband,  we  could  not  find  in  favor  of  the 
complainant  on  this  issue  of  fact.  The  only  dispute  on  this 
point  seems  to  have  been  whether  MattieO.  Dykes  was  born  on  the 
twenty-third  day  of  February,  1869,  or  on  the  corresponding  day 
in  18 TO,  and  hence  whether  she  was  some  months  over,  or  some 
months  under,  the  age  of  twenty-one  years,  when  the  notes  and 
mortgages  were  executed  to  the  mortgage  company  and  to  the 
loan  company.  In  such  a  case  as  this,  the  evidence  will  always 
be  closely  scrutinized,  in  order  to  determine  whether  the  defense 
of  infancy  has  been  dishonestly  devised  to  defeat  an  honest  debt,. 
or  whether,  in  point  of  fact,  the  party  pleading  the  disability  was. 
under  lawful  age  at  the  time  the  contract  was  made,  and  hence- 
entitled  to  avoid  the  engagement.  The  defense  is  one  which  the 
law  allows,  except  in  certain  well-recognized  cases;  and,  if  sus- 
tained by  that  measure  of  proof  which  reasonably  satisfies  an  im- 
partial mind  of  its  truth,  it  becomes  a  plain  duty  to  give  effect 
thereto,  unless  it  is  overcome  upon  some  ground,  alleged  and 
proven,  which  the  law  declares  sufficient  to  avoid  the  plea.  Be- 
sides the  positive  testimony  of  the  four  witnesses  named,  it  ap- 
pears that  the  written  application  for  the  loan,  made  in  the  name 
of  Mattie  0.  Dykes  by  her  husband  on  the  seventh  day  of  August, 
1890,  stated  her  age  at  that  time  as  twenty  years.  This  is  a 
potent  circumstance  tending  to  show,  if  indeed  it  does  not  conclu- 
sively establish,  that  the  subsequent  assertion  of  the  defendant's 
minority  in  October,  1890,  was  not 'an  aftei-thought. 

The  complainant  took  the  deposition  of  no  witnesses  upon  the 
question  of  the  age  of  said  female  defendant,  and,  upon  this  is- 
sue of  fact,  it  relies  entirely  upon  what  purports  to  be  affidavits 
of  Mattie  0.  Dykes  and  of  her  father,  Absalom  Payne,  made  be- 
fore J.  W.  V.  Manghen,  a  notary  public,  on  the  thirteenth  day 
of  October,  1890,  in  each  of  which  it  is  stated  that  she  was  bom 
on  the  twenty-third  day  of  February,  1869.  These  supposed  affi- 
davits were  not  signed  by  the  supposed  affiants,  but  they  are  sim- 
ply certificates  signed  by  the  notary  only,  in  which  he  certifies 
that  the  supposed  affiants  made  oaths  as  therein  stated.  The  note 
of  submission  shows  that  these  so-called  affida-\ats  were  offered  by 
the  complainant  in  evidence,  and  that  their  execution  was  proven. 
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This  probably  ^***  means  no  more  than  that  the  signature  of  the 
notary  public  to  them  was  proven  by  some  person  familiar  with 
his  handwriting;  certain  it  is  that  no  deposition  was  taken  to  es- 
tablish that  either  of  said  parties  actually  made  such  affidavits. 
Ex  parte  certificates  are  not  depositions,  and,  upon  objection,  are 
not  admissible  in  evidence.  They  are  hearsay  purely.  Neither 
are  they  such  documentary  testimony  as  may,  by  rule  66  of  chan- 
cery practice,  be  proved  viva  voce  at  the  hearing. 

While  the  agreement  of  counsel  upon  the  subject  of  exception* 
to  testimony  could  not  impose  upon  the  chancellor  the  duty  of 
searching. out  legal  objections  not  distinctly  made  and  called  to 
his  attention  (Binford  v.  Dement,  72  Ala.  491),  yet,  it  will  be  suf- 
ficient, in  support  of  his  finding,  to  prevent  our  treating  as  waiv- 
ed a  valid  objection  to  the  use  of  ex  parte  affidavits  so  patently 
inadmissible,  in  lieu  of  depositions  regularly  taken.  The  chan- 
cellor doubtless  did  not  consider  them,  and  he  will  likewise  dis- 
regard them  in  weighing  the  testimony.  Hence  we  cannot  find 
that  a  contradictory  statement  tending  to  impeach  two  of  the 
witnesses  was  proven,  nor  that  the  principal  defendant  had  made 
an  admission  against  interest  receivable  against  her  as  original 
evidence. 

Manghen,  the  notary,  was  not  examined,  and  although  Absa- 
lom Payne  testified  lor  the  defendant,  no  predicate  was  laid  by 
the  complainant  for  the  introduction  of  contradictory  statements 
by  him;  not  an  interrogatory  having  been  propounded  to  him  in 
reference  to  his  supposed  affidavit.  The  same  remark  applies  to 
the  examination  of  Mattie  0.  Dykes  herself.  "We  could  not, 
therefore,  in  any  view,  treat  said  affidavit  of  Absalom  Payne  as  an 
impeachment  of  .him.  Thus  considered,  the  testimony  shows, 
without  dispute  or  impeachment,  that  the  female  defendant  was 
a  minor  when  she  executed  the  notes  and  mortgage  described  in 
the  pleadings. 

It  is  earnestly  contended,  however,  that  notwithstanding  her 
minority  at  the  time  of  the  transaction  with  the  complainant 
mortgage  company,  she  ratified  her  contract  after  arriving  at  the 
age  of  twenty-one  years,  and  that  by  such  ratification  the  contract 
is  now  binding  upon  her.  This  brings  us:  1.  To  consider  the 
facts  of  the  case,  as  bearing  upon  this  question;  2.  To  ascertaia 
what  are  the  correct  principles  of  law  applicable  thereto;  *^®  and" 
3.  To  declare  the  consequences,  which  necessarily  follow,  from 
applying  the  law  to  the  ascertained  facts. 

It  appears,  without  dispute  and  indeed  from  the  testimonj  of 
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the  defendant  herself,  that  while  yet  a  minor  she  purchased  one 
hundred  and  fifty-six  acres  of  land  from  one  James,  at  the  price 
of  seven  hundred  dollars,  which  had  not  been  paid  when  she  ap- 
plied to  the  complainant  for  a  loan;  that  she  had  also  executed  a 
mortgage  to  one  Clark  for  fifteen  hundred  dollars,  upon  at  least 
«  portion  of  the  lands  described  in  the  pleadings,  and  that  she 
■desired  a  loan  from  complainant  for  the  express  purpose  of  paying 
•off  those  claims,  which  were  described  in  her  application  as  en- 
cumbrances or  liens  Tipon  the  lands.  It  was  clearly  understood 
that  the  mortgage  of  complainant  was  to  be  a  first  lien,  and  that 
the  money  furnished  by  it  upon  the  mortgage  sfecurity  was  to  be 
applied,  as  far  as  was  necessary,  to  the  payment  of  James,  for  the 
land  purchased  of  him,  and  to  the  satisfaction  of  the  mortgage 
■executed  to  Clark  upon  at  least  another  portion  of  her  land. 
And  the  money,  to  the  extent  of  two  thousand  dollars,  was  actu- 
■ally  used  in  this  way,  with  the  knowledge,  consent,  and  concur- 
rence of  said  Mattie  0.  Dykes,  to  whom  James,  for  the  seven  hun- 
•dred  dollars  received  by  him,  gave  a  receipt,  acknowledging  re- 
■ceipt  of  the  purchase  price  of  the  land  he  had  sold  her.  The  de- 
fendant thereupon  retained  possession,  of  all  of  said  lands,  in- 
cluding that  purchased  from  James,  and  continued,  without  dis- 
sent or  expression  of  dissatisfaction,  to  use  and  enjoy  them  as 
owner,  after  attaining  her  majority.  She  sets  up  in  her  answer 
in  this  case  that  all  said  lands  belong  to  her  and  constitute  her 
separate  statutory  estate,  and  in  her  deposition,  given  over  two 
years  after  she  became  twenty-one  years  old,  she  states  that  the 
lands  are  still  in  her  possession  and  are  hers.  The  bill  in  this 
oase  was  not  filed  until  nearly  two  years  after  her  minority  ceased, 
*nd  although  the  husband,  when  possession  was  demanded  of  him 
by  complainant's  agent  in  December,  1892,  refused  to  yield,  stat- 
ing in  general  terms  that  they  had  a  defense,  the  first  expression 
of  any  intention  or  desire  by  her  to  repudiate  her  contract  with 
complainant,  is  found  in  her  plea  of  infancy,  interposed  to  this 
bill.  She  has  never  at  any  time  sought  to  repudiate  her  purchase 
of  the  James  lands.  Upon  these  facts,  the  question  of  ratifica- 
tion vel  non  arises. 

It  may  now  be  regarded  as  settled  beyond  further  controversy 
***''  in  this  state  that,  as  a  general  rule,  the  contract  of  an  infant, 
whether  executed  or  executory,  is  voidable  merely.  To  this  there 
are  two  exceptions.  His  contract  for  necessaries  is  valid  and" 
binding  to  the  extent  of  the  just  value  thereof,  and  an  appoint- 
ment by  him  of  an  attorney  is  absolutely  void:  Flexner  v.  Dick- 
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erson,  72  Ala.  318;  Philpot  v.  Bingham,  55  Ala.  435.  There  are 
authorities  which  deny  the  last  stated  exception,  but  it  must  now 
be  considered  as  firmly  established  in  Alabama. 

As  a  result  of  the  voidable  nature  of  an  infant's  contracts,  he 
has  the  right,  upon  arriving  at  his  majority,  to  repudiate  them;  so 
also  may  he,  when  his  minority  ceases,  ratify  and  confirm  them; 
and  this  without  any  new  considerations:  American  Mortgage  Co. 
V.  Wright,  101  Ala.  658;  Sharp  v.  Robertson,  76  Ala.  343;  Shrop- 
shire V.  Burns,  46  Ala.  108;  West  v.  Penny,  16  Ala.  186;  Thomas- 
son  V.  Boyd,  13  Ala.  419;  Jefford  v.  Emggold,  6  Ala.  544.  If  the 
infant  has,  during  minority,  wasted  or  consumed  the  considera- 
tion which  he  received  for  his  contract,  he  is  not  required,  either 
at  law  or  in  equity,  to  refund  it,  or  its  equivalent  in  money,  or  to 
place  the  other  party  in  statu  quo.  Some  authorities  require  this, 
but  we  have  adopted  the  rule,  in  accordance  with  reason  and  the 
great  weight  of  authority,  that  to  require  restitution  from  the  in- 
fant, as  a  condition  to  the  avoidance  of  his  contract,  when  he  has, 
during  his  minority,  used  or  consumed  the  thing  received,  so  that 
he  has  not  in  his  possession  or  under  his  control  the  consideration 
or  its  proceeds,  would  be  to  deprive  him  of  that  protection  against ' 
his  improvidence  and  incapacity  which  the  law  designed:  Eureka 
Co.  V.  Edwards,  71  Ala.  248;  46  Am.  Eep.  314;  Craig  v.  Van  Beb- 
ber,  100  Mo.  584;  18  Am.  St.  Eep.  569;  Englebert  v.  Troxell,  40 
Neb.  195;  42  Am.  St.  Eep.  665,  and  authorities  there  cited. 

The  right  of  an  infant  to  avoid  his  contracts  is  intended,  how- 
ever, solely  for  his  protection  during  that  period  when  it  may  be 
supposed  he  is  unable,  from  incapacity  or  inexperience,  to  fully 
protect  himself  in  making  agreements,  and  was  never  designed  to 
be  used  as  a  means  of  profit  to  accrue  to  him  after  he  became  of 
lawful  age.  So  it  is  that  when  the  infant,  upon  reaching  his  ma- 
jority, yet  retains  what  he  received  by  virtue  of  his  contract,  or 
any  substantial  portion  thereof,  or  the  *^*  proceeds  thereof,  the 
rule  is  quite  different,  and  he  may  not  repudiate  or  disaflSrm  his 
contract  except  upon  condition  that  he  restores  or  abandons  to 
the  use  of  the  other  party  that  which  remains  in  his  possession  of 
the  consideration  received.  He  will  not  be  allowed  as  an  adult  to 
hold  and  enjoythe  benefit  of  his  contract,and  then  escape  its  bur- 
dens. This  would  turn  his  disability  into  a  weapon  of  dishonesty. 
If  he  comes  into  a  court  of  equity  to  be  relieved  of  his  contract, 
he  must  tender  or  offer  to  return  so  much  of  the  consideration  as 
he  actually  or  constructively  retains,  and  has  it  in  his  poweer  to 
return:  Eureka  Co.  t.  Edwards,  71  Ala.  257;  46  Am.  Eep.  314; 
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Manning  v.  Johnson,  26  Ala.  446;  62  Am.  Dec.  732.  So,  also,  if 
in  disaffirmance  of  the  contract  he  sues  at  law  to  recover  what 
he  parted  with,  all  claims  on  his  part  to  that  which  he  received 
would  thereby  be  abandoned,  and,  if  in  existence,  would  revert 
to  the  other  party;  Jefford  v.  Einggold,  6  Ala.  544;  Chandler  v. 
Simmons,  97  Mass.  508;  93  Am.  Dec.  117.  If  he  interpose  his 
disability  as  a  defense  to  an  action  at  law  or  in  equity,  he  could 
be  required,  on  demand  or  suit,  to  account  for  so  much  as  he  re- 
tained and  held  under  the  contract,  until  he  reached  the  age  of 
twenty-one:  Eureka  Co.  v.  Edwards,  71  Ala.  257;  46  Am.  Eep. 
514. 

Such  being  the  situation  of  the  infant,  with  a  necessary  liabil- 
ity, upon  disaffirmance,  of  restoring  to  the  other  party  or  account- 
ing for  that  which  he  still  retains  of  the  consideration,  he  may, 
and  often  does,  prefer, upon  reaching  his  majority, to  be  bound  by 
iiis  original  contract  in  its  entirety,  rather  than  yield  up  what  he 
has  received  and  still  retains.  He  has  the  election  to  be  so  bound. 
He  has  then  become  an  adult,  capable  of  deciding  for  himself, 
and  he  must  act  as  he  prefers  under  the  circumstances.  It  is  often 
necessary  to  decide  when  the  election  to  disaffirm  must  be  made, 
and  whether  it  has,  in  the  particular  case,  been  made  within  a 
proper  time. 

When  the  infant  has  parted  with  property,  and  has  used  or  con- 
sumed during  minority  all  of  the  consideration  received  by  him, 
delay  in  making  his  election  will  neither  benefit  him  nor  injure 
others,  because  he  retains  nothing  and  need  restore  nothing. 
Hence,  under  the  circumstances,  silent  acquiescence,  unconnected 
■with  affirmative  acts,  for  any  period  short  of  the  statutory  bar, 
when  there  is  room  for  the  operation  of  the  statute,  will  not 
amount  to  a  ratification:  Hill  v.  Nelras,  86  Ala.  442,  *®*  and  au- 
thorities cited.  But,  on  the  contrary,  if  a  case  exists,  calling  for 
surrender  or  restitution,  as  when  he  still  retains  the  thing  receiv- 
ed or  a  portion  thereof,  actually  or  constructively,  then  time  be- 
comes an  important  element,  and  he  must,  within  a  reasonable 
time  under  all  the  circumstances-,  give  notice,  in  an  appropriate 
manner,  of  the  exercise  of  his  election  to  disaffirm;  and  if  he  does 
not  do  so,  but  retains  the  thing  received,  using  and  enjoying  it 
cs  owner,  his  conduct  will  be  a  ratification  by  acquiescence: 
Boody  v.  McKenney,  23  Me.  517.  This  results  for  the  manifest 
reason  that  such  retention,  enjoyment,  and  use  as  owner  are  in- 
compatible with  an  intention  to  surrender  or  repay — ^the  only 
condition  upon  which,  under  the  circumstances,  a  disaffirmance 
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-will  be  allowed.  Thus  it  is  that  retention  and  possession  vel  non 
toy  the  infant  of  the  consideration  of  his  contract,  upon  reaching 
liis  majority,  will  exert  an  important,  if  not  controlling,  influence 
when  it  becomes  necessary  to  decide  upon  what  terms  and  condi- 
tions a  disaflBrmance  will  be  permitted,  as  also  when  we  come  to 
-consider  within  what  time  the  right  of  election  must  be  exercised, 
and  by  the  application  of  this  test  all  our  decisions  and  many  in 
other  states,  upon  the  subject  of  the  disaffirmance  of  contracts  ol 
infants,  the  terms  upon  which,  and  the  time  within  which,  the 
«ame  will  be  permitted,  may  be  harmonized.  In  Thomasson  v. 
Boyd,  13  Ala.  419,  we  declared  that  if  "an  infant,  after  he  at- 
tains majority,  continues  in  possession  of  lands  leased  to  him,  or 
which  have  been  conveyed  to  him,  in  both  instances  he  affirms  the 
contract  under  which  he  is  in  possession."  This  has  been  many 
times  so  decided,  and  the  rule  is  applicable  to  purchases  of  per- 
eonal  and  real  property  alike:  Henry  v.  Eoot,  33  N.  Y.  526,  and 
authorities  there  cited.  The  infant  cannot,  on  attaining  full  age, 
hold  on  to  the  purchase  and  avoid  the  payment  of  the  purchase 
money:  Kline  v.  Beebe,  6  Conn.  494;  Boyden  v.  Boyden,  9  Met. 
519;  Cheshire  v.  Barrett,  4  McCord,  241;  17  Am.  Dec.  735;  Lynde 
T.  Budd,  2  Paige,  191;  21  Am.  Dec.  84;  Dana  v.  Coombs,  6  Greenl. 
^9;  19  Am.  Dec.  194;  Langdon  v.  Clayson,  75  Mich.  204;  Young 
V.  McKee,  13  Mich.  552;  Eobbins  v.  Eaton,  10  N.  H.  562. 

Eatification  may  be  made  by  an  express  promise,  as  also  by  such 
affirmative  acts  as  selling,  mortgaging,  or  converting  to  his  own 
use,  after  attaining  majority,  the  ^''**  property  purchased  or  pro- 
cured, or  by  paying  the  interest  on  the  debt  contracted,  as  in 
American  Mortgage  Co.  v.  "Wright,  101  Ala.  658.  Such  acts  evi- 
clence  a  clear  and  distinct  intention  to  affirm  the  validity  of  the 
contract,  and  in  such  cases  the  question  of  time  is  immaterial.  It 
IS  equally  well  settled  that  a  retention  and  enjoyment,  after  at- 
taining majority,  of  the  property  purchased,  as  owner  will,  in  the 
absence  of  dissent,  within  a  reasonable  time,  operate  as  a  com- 
plete ratification:  Boody  v.  McKenney,  23  Me.  517.  Nor  can 
there  be  any  such  thing  as  a  partial  ratification.  The  contract 
must  be  avoided  or  affirmed  as  an  entirety.  If  the  infant  has 
ratified  the  contract  in  part,  in  any  of  the  ways  indicated,  it  will 
be  treated  as  imparting  validity  and  binding  efficiency  to  the  en- 
tire contract  and  to  all  its  terms:  Aldrich  v.  Grimes,  10  N.  H. 
194;  Overbech  v.  Heermance,  1  Hopk.  Ch.  337;  14  Am.  Dec.  546. 

Applying  these  principles  to  the  facts  of  the  case,  we  find  that 
Hattie  0.  Dykes  did  not  receive  in  person,  and  it  was  not  intend- 
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ed  she  should  receive,  the  seven  hundred  dollars  paid  to  James 
for  the  land  purchased  from  him.  Without  doing  violence  to  the 
form  or  substance  of  the  transaction,  it  may,  with  truth,  be  said 
that  the  land  was  the  specific  consideration  received  by  her  for 
her  mortgage  contract  with  the  complainant  to  the  extent  of 
seven  hundred  dollars;  or,  to  state  the  transaction  in  another 
form,  it  may  be  said  that  the  land  represented  the  money  ad- 
vanced by  complainant  to  that  extent,  and,  retaining  the  land, 
that  she  remained  in  constructive  possession  of  a  large  portion  of 
the  consideration  of  the  mortgage,  after  reaching  her  majority. 
The  complainant,  paying  off  the  James  mortgage  or  purchase 
money  lien,  would,  under  the  facts  of  this  case  surrounding  that 
payment,  succeed,  in  equity,  to  James'  security,  and  retention  of 
the  land  by  Mattie  Dykes,  after  majority,  would  be  in  recognition 
of  this  equitable  right  of  the  complainant.  That  land  she  has 
kept,  used,  and  claimed  for  nearly  two  years  after  she  became 
twenty-one  years  old,  and  even  at  a  later  period  claimed  it  was 
hers.  We  are  quite  clear  that  she  did  not  disaffirm  within  a  rea- 
sonable time,  and  that  she  has  ratified  her  purchase  of  that  land, 
and  also  the  contract  with  the  complainant  by  which  the  purchase 
money  was  paid  to  James.  This  operated  as  an  entire  *®^  ratifica- 
tion of  her  mortgage,  and  it  is  now  binding  upon  her  for  the 
whole  amount. 

In  this  view,  it  makes  no  difference  whether  the  Clark  mort- 
gage was  a  valid  lien  on  her  lands  or  not.  Complainant  loaned 
the  money  to  her  to  pay  that  obligation  which  she  recognized 
as  valid,  and,  if  it  possessed  any  infirmity,  as  having  been  given 
for  her  husband's  debt,  the  complainant  had  no  notice  or  knowl- 
edge thereof.  Neither  does  it  matter  that  she  used  two  hundred 
dollars  in  paying  field  hands,  nor  that  Manghen  retained  one 
hundred  dollars.  All  of  these  sums  were  procured  under  a  sin- 
gle contract,  and  we  cannot  hold  that  she  has  ratified  a  part  only 
of  the  agreement.  She  had  the  election  to  surrender  the  James 
lands,  and  this  might  have  entirely  relieved  her  of  her  obligation. 
We  must  presume  she  had  a  good  reason  for  not  doing  so,  and 
that  she  preferred  to  pay  her  entire  mortgage  debt,  rather  than 
surrender  that  land.  At  all  events,  upon  well-settled  principles 
of  law  we  are  not  authorized  to  disregard,  we  must  hold,  as  we 
do,  that  having  ratified  in  part  she  has  elected  to  affirm  all  the 
provisions  of  her  contract  and  to  be  bound  for  the  full  amount 
of  the  mortgage  debt. 

In  this  conclusion  we  are  not  only  supported  by  well-settled 
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legal  principles,  and,  what  is  even  better,  by  sound  morality  and 
honesty,  but  also  by  the  very  similar  case  of  Langdon  v.  Claysoii, 
75  Mich.  204.  There  a  married  woman  under  twenty-one  years 
old  purchased  land  and  agreed  to  pay  an  outstanding  mortgage 
as  a  part  of  the  purchase  price.  To  get  an  extension  of  the  time, 
slie  borrowed  money  from  another  and  gave  a  mortgage  on  the 
land  to  secure  the  amount,  using  it  to  discharge  the  debt  secured 
by  the  assumed  mortgage.  After  arriving  at  age,  she  kept  the 
land  for  more  than  a  year,  enjoying  the  benefit  thereof.  The 
court  held  that  she  had  not  only  ratified  the  purchase,  and  her 
agreement  to  pay  the  outstanding  mortgage,  but  also  the  manner 
in  which  she  dealt  with  that  lien  and,  in  consequence,  the  mort- 
gage she  gave  in  lieu  thereof.  Nor  can  the  defendant  escape  the 
result  we  have  declared  upon  the  plea  that  she  is  and  was  a  mar- 
ried woman.  Under  our  constitution,  a  married  woman  may  pur- 
chase property,  her  right  to  disaffirm  the  purchase  on  account  of 
her  coverture  being  now  abrogated  *®*  in  this  state:  McAnally  v. 
Heflin,  105  Ala.  525.  If  she  may  purchase,  so  also  may  she  rat- 
ify a  purchase  previously  made. 

Her  agreement  to  pay  the  loan  company  for  securing  the  loan 
was  a  separate  contract,  made  at  a  different  time,  and  upon  that 
she  is  not  bound,  unless,  in  point  of  fact,  she  was  of  lawful  age 
when  she  made  that  agreement:  Tunison  v.  Chamblin,  88  111.  378. 

The  next  question  which  arises  is  one  of  pleading,  and  requires 
us  to  decide  whether  there  are  sufficient  allegatiojis  in  the  bill  to 
authorize  the  relief  to  which  we  have  declared  complainant  is  en- 
titled on  the  facts. 

The  bill  is  in  the  simplest  form  for  the  foreclosure  of  a  mort- 
gage. It  alleges  the  execution  and  delivery  of  that  instrument 
and  the  notes,  the  payment  of  the  money,  and  the  default.  It 
did  not,  when  filed,  allege  any  of  the  facts  which  we  have  de- 
clared constituted  a  ratification,  nor  was  there  any  amendment 
introducing  them  into  the  case.  Although  ratification  validates 
the  contract,  as  between  the  parties,  ab  initio,  and  the  same  may 
be  declared  on  without  noticing  the  ratification  (West  v.  Penny, 
16  Ala.  186),  yet  it  is  settled  that  where  infancy  is  pleaded  the 
facts  constituting  ratification  are  in  avoidance  of  the  plea,  and 
must  be  introduced  into  the  pleadings,  in  actions  at  law,  by  a  re- 
plication: Fant  V.  Cathcart,  8  Ala.  725;  Fetrew  v.  Wiseman,  40 
Ind.  148.  Under  our  system  of  equity  pleading,  it  is  not  neces- 
sary to  traverse  matter  of  defense,  since  our  statute  silently 
makes  up  an  issue  upon  the  facts  alleged  in  the  anawer,  (Code, 
Km.  St.  Rep..  Vol.  LVL— l 


•50         American  Freehold  L.  M.  Co.  v.  Dykes.     [Alabama, 

sec.  3444;  Forrest  v.  Eobinson,  2  Ala.  215);  but  this  does  not 
dispense  with  the  necessity  of  alleging,  in  avoidance  of  a  sufl5- 
cient  plea,  sustained  by  the  evidence,  those  facts  which  are  re- 
lied on  to  overcome  the  defense.  If  it  becomes  necessary  to  avoid 
matter  set  up  in  the  answer  by  new  matter,  it  should  be  intro- 
duced by  amendment  of  the  bill:  Smith  v.  Vaughan,  78  Ala.  201; 
Lanier  v.  Hill,  30  Ala.  Ill;  Story's  Equity  Pleadings,  sec.  878. 
This  is  in  accordance  with  our  oft-repeated  declaration  that  ap- 
propriate allegations  are  as  essential  to  the  procurement  of  relief 
as  adequate  proofs.  It  is  always  matter  of  regret  when  a  record 
as  in  such  condition  that  a  party  may  not  receive  that  measure  of 
relief  which  justice  seems  to  demand  but  we  cannot  disregard 
well-settled  rules  of  pleading  which  are  necessary  to  an  orderly 
*®^  administration  of  justice:  Thompson  v.  Campbell,  57  Ala. 
183,  190.  The  complainant  should  have  amended  its  bill,  and 
thus  presented  the  issue  of  ratification.  This  could  have  been 
done  by  appropriate  alternative  averments,  without  necessarily 
admitting  that  defendant  was  in  fact  an  infant,  since  the  com- 
plainant would  be  entitled  to  the  same  relief  whether  it  proved 
a  contract  made  by  an  adult,  or  a  ratified  contract  made  during 
infancy.  In  all  the  numerous  cases  we  have  examined  on  the  sub- 
ject of  ratification,  there  were  appropriate  pleadings  presenting 
the  facts  which  were  relied  on  to  defeat  the  defense  of  infancy, 
with  the  exception  of  two  decisions  in  code  states,  both  of  which 
conceding  that  ratification  was  matter  in  avoidance  of  the  plea  of 
infancy,  rested  their  conclusions  upon  the  peculiar  language  of 
the  Code  of  Civil  Procedure:  Stern  v.  Freeman,  4  Met.  (Ky.) 
309;  Hodges  v.  Hunt,  22  Barb.  150.  This  will  clearly  appear 
from  the  language  used  in  the  Kentucky  case,  where  the  court 
says:  "The  question  is,  Avhether  or  not,  under  the  old  practice, 
the  plaintiff  could  reply  a  ratification  of  the  contract  in  avoid- 
ance of  the  plea  of  infancy.  If  he  could,  he  may,  under  the  code, 
prove  the  ratification  without  a  reply  and  without  setting  it  forth 
in  an  amended  petition." 

The  chancellor  was  not  authorized,  in  the  absence  of  appro- 
priate allegations  in  the  bill,  to  grant  complainant  relief  upon  the 
ground  of  ratification — the  only  one  which  the  evidence  sustain- 
ed— and  hence  a  dismissal  without  prejudice  was  the  aspect  most 
favorable  to  the  complainant  which  he  could  properly  give  his 
decree,  rendered  in  term  time:  Gilmer  v.  Wallace,  75  Ala.  220; 
Olds  V.  Marshall,  93  Ala.  138.  His  decree,  therefore,  dismissing 
the  bill  without  prejudice,  was  proper  and  must  be  afltened: 
Munchus  Y.  Harris,  69  Ala.  506. 
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It  has  been  argued  that  complainant  is  entitled  to  relief  upon 
the  ground  of  a  supposed  estoppel  in  pais  arising  out  of  a  false 
representation  or  fraudulent  concealment  by  the  defendant  as  to 
her  age.  The  facts  do  not  justify  us  in  authoritatively  deciding 
the  question  of  law  involved  in  this  contention,  nor  does  the  bill 
make  a  case  for  its  application,  even  if  appellant's  argument  on 
this  line  could  be  adopted  in  any  event.  In  view  of  our  conclu- 
sion on  the  other  feature  of  the  case,  it  is  not  likely  this  ques- 
tion will  be  again  presented,  if  there  should  be  ****  further  liti- 
gation between  the  parties.  We  may  say,  however,  that  as  far  as 
our  investigation  has  extended,  the  great  weight  of  authority 
seems  to  be  in  accordance  with  the  rule  declared  in  Sims  v.  Ever- 
hardt,  102  U.  S.  300,  which  holds  against  the  appellant's  con- 
tention, upon  this  proposition. 

Affirmed. 

Haralson,  J.,  not  sitting. 


INFANTS  —  CONTRACTS  —  DISAFFIRM  ANCB  —  RESTORA- 
TION OF  CONSIDERATION.— The  validity  of  an  Infant's  contract 
does  not  depend  upon  a  ratification  tliereof  by  him  after  his  minority 
ends.  It  is  valid  until  he,  by  some  act,  clear  and  unmistakable  In 
its  character,  and  within  a  reasonable  time,  disaffirms  it:  Engrlebert 
V.  Troxell,  40  Neb.  195;  42  Am.  St.  Rep.  665,  and  note;  and  what  is 
such  a  reasonable  time  must  be  determined  from  the  circumstances 
of  each  particular  case:  Englebevt  v.  Troxell,  40  Neb.  195;  42  Am. 
St.  Rop.  605,  and  note;  Searcy  v.  Hunter,  81  Tex.  644;  26  Am.  St. 
Rep.  837.  An  infant's  deed  is  not  void  but  voidable:  Note  to  Engle- 
bert  T.  Troxell,  42  Am.  St.  Rep.  676;  Searcy  v.  Hunter,  81  Tex.  644; 
26  Am.  St.  Rep.  837.  The  rule  that  requires  an  infant  who,  upon 
coming  of  age,  repudiates  a  contract  executed  by  him  during  his 
minority,  and  which  has  been  in  whole  or  in  part  executed  by  the 
adult  party  thereto,  to  return  the  property  or  consideration  received, 
applies  only  when  the  infant  has  the  property  or  consideration  at  the 
time  he  attains  full  age.  If  he  has  wasted  or  squandered  it  during 
infancy,  he  can  repudiate  the  contract  without  making  a  tender 
thereof:  Craig  v.  Van  Bebber,  100  Mo.  584;  18  Am.  St.  Rep.  569,  and 
monographic  note  thereto  on  contracts  of  infants;  Englebert  v.  Trox- 
ell, 40  Neb.  195;  42  Am.  St.  Rep.  065;  Eureka  Co.  v.  Edwards,  71  Ala. 
248;  46  Am.  Rep.  314.  But  one  seeking  to  avoid  a  contract  on  the 
ground  of  infancy  will  be  required  to  make  restitution  of  that  part 
of  the  consideration  still  In  his  hands  when  he  attains  his  majority, 
or  when  he  elects  to  disaffirm.  He  cannot  repudiate  and  retain  as 
his  own  the  fruits  of  the  contract  still  in  his  possession:  Englebert 
V.  Troxell,  40  Neb.  195;  42  Am.  St.  Rep.  665,  and  note;  note  to  Morse 
V.  Ely,  26  Am.  St.  Rep.  264;  Dube  v.  Beaudry,  150  Mass.  448;  15  Am. 
St.  Rep.  228.  It  Is  not  necessary  for  the  infant,  as  a  condition  to 
disaffirmance,  to  return  an  equivalent  for  property  wasted  or  squan- 
dered: Bloomer  v.  Nolan,  36  Neb.  51;  38  Am.  St.  Rep.  690;  note  to 
Craig  V.  Van  Bebber,  18  Am.  St.  Rep.  687.  The  coverture  of  an  In- 
fant Is  no  bar  to  the  disaffirmance  of  her  deed:  Note  to  Searcy  v. 
Hunter,  26  Am.  St.  Rep.  841;  Sewell  v.  Sewell,  92  Ky.  500;  36  Am.  St 
Rep.  606,  and  note.    The  whole  subject  of  the  contracts  of  infants  is 
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profusely  discussed  In  the  monographic  note  to  Craig  v.  Van  Bebber» 
18  Am.  St.  Rep.  573-724. 

INFANTS  —  CONTRACTS  —  RATIFICATION  —  RETENTION, 
AND  RESTORATION  OF  CONSIDERATION.— The  contract  of  an 
infant  may  be  ratified  after  reaching  the  age  of  majority:  Note  to 
Craig  V.  Van  Bebber,  18  Am.  St.  Rep.  699;  but  the  ratification  of  part 
of  a  contract  ratifies  the  whole:  Note  to  Craig  v.  Van  Bebber,  18 
Am.  St.  Rep.  659.  Such  a  contract  may  be  ratified  by  a  retention  of 
the  property  purchased:  Note  to  Craig  v.  Van  Bebber,  18  Am.  St. 
Rep.  716-718.  As  to  what  acts,  generally,  do  or  do  not  amount  to  a 
ratification  of  an  infant's  contract,  see  note  to  Craig  v.  Van  Bebber, 
18  Am.  St.  Rep.  704-716,  which  also  shows  at  page  701,  how  and 
when  the  plea  of  ratification  should  be  interposed. 


Booth  v.  Foster. 

[in  Alabama,  312.] 

ADVANCEMENTS,  EQUALIZING,  IN  PARTITION  AMONG 
HEIRS.— As  incidental  to  a  partition  among  heirs,  a  court  of  equity 
may  adjust  and  equalize  advancements;  and  an  alienation  by  one  of 
the  joint  owners  does  not  affect  this  power,  as  the  purchaser  is 
chargeable  with  notice  of  all  the  equities  existing  between  his  ven- 
dor and  the  other  joint  owners. 

ADVANCEMENTS— EVIDENCE  NECESSARY  TO  SHOW. 
An  advancement  by  a  parent  to  a  child  is  not  shown  without  satis- 
factory evidence  of  an  intention,  coincident  with  the  transaction,  to 
treat  it  as  a  "portion  or  settlement  in  life,"  as  an  anticipation  of  the 
child's  share,  if  the  donor  dies  intestate;  and  the  party  asserting  an 
advancement  has  the  burden  of  proof. 

ADVANCEMENTS— MONEY  TO  PROCURE  RELEASE 
FROM  PRISON. — It  is  not  even  prima  facie  an  advancement,  to  a 
daughter,  for  a  father  in  law  to  deed  land  to  a  third  person,  and  to 
use  the  money  received  from  its  sale,  in  a  lawful  way,  to  procure 
his  son  in  law's  release  from  prison,  although  this  is  done  at  the 
daughter's  request. 

Bill  in  equity  for  the  sale  of  lands  for  partition.  It  was  filed 
by  the  complainant  and  appellee,  Henry  B.  Foster,  against  Booth 
and  others,  respondents.  The  question  on  appeal  was,  whether  a 
certain  deed  made  by  William  Forrester  to  one  John  Snow  was  an 
advancement  to  the  former's  daughter,  Mrs.  Robinson,  from 
whom  the  complainant  derived  title.  The  chancellor  decreed  that 
the  complainant  was  entitled  to  the  relief  prayed  for,  and  the 
respondents  appealed. 

Hargrove  &  Van  de  Graaff,  for  the  appellants. 

Fitts  &  Fitts,  for  the  appellee. 

^iJ*  BRICKELL,  C.  J.  William  Forrester  died  intestate,  ow- 
ing no  debts,  leaving  six  heirs  at  law.  At  the  time  of  his  death, 
he  was  seised  in  fee  of  one  hundred  and  sixty  acres  of  land  situ- 
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ated  in  Tuscaloosa  county,  and  which  descended  to  his  heirs.  One 
of  the  heirs,  Mrs.  Jennie  Robinson,  with  her  husband,  executed, 
after  the  death  of  William  Forrester,  a  conveyance  to  the  com- 
plainant, Henry  B.  Foster,  of  all  her  right,  title,  and  interest  in 
the  said  lands,  and  the  bill  was  filed  for  a  sale  of  the  lands  for 
partition  between  himself  and  the  other  heirs,  on  the  allegation 
that  the  property  could  not  be  equitably  divided  without  a  sale. 

The  heirs  (with  the' exception  of  Mrs.  Robinson,  who,  having 
conveyed,  was  not  made  a  party)  filed  a  joint  answer  in  which 
the  averments  of  the  bill  were  substantially  admitted.  It  waa 
averred,  however,  that  the  decedent  had,  in  his  lifetime,  con- 
veyed to  one  Snow,  for  the  benefit  of  his  daughter,  Mrs.  Robin- 
eon,  a  tract  of  forty  acres  of  land,  with  the  understanding  and 
agreement  that  it  should  be  treated  as  an  advancement,  and 
should  be  in  satisfaction  of  all  her  right  and  interest  in  his  estate. 
The  answer  was  made  a  cross-bill,  and  it  was  prayed  that  the 
deed  from  Mrs.  Robinson  and  her  husband  to  the  complainant 
might  be  ordered  given  up  and  canceled. 

It  was  held  in  Marshall  v.  Marshall,  86  Ala.  383,  that,  as  inci- 
dental to  a  partition  among  heirs,  a  court  of  equity  might  adjust 
and  equalize  advancements.  An  alienation  by  one  of  the  joint 
owners  cannot,  of  course,  affect  this  right.  The  purchaser  ia 
chargeable  with  notice  of  ^***  all  the  equities  existing  between 
his  vendor  and  the  other  joint  owners. 

The  only  question  admitting  of  serious  contention  is  whether 
the  sum  received  by  William  Forrester  from  Snow  as  the  pur- 
chase price  of  the  forty  acres  sold  him  was  an  advancement  to  the 
daughter,  Mrs.  Robinson.  The  evidence  may,  perhaps,  sustain 
the  conclusion  that  while  the  money  was  procured  by  the  an- 
cestor, at  the  request  of  the  daughter,  Mrs.  Robinson,  it  was  not 
used  to  pay  a  debt  for  which  she  was  in  any  wise  bound,  nor  waa 
it  used  for  a  purpose  which,  in  a  legal  sense,  was  of  any  benefit 
to  her.  Her  husband  was  in  prison  and  the  money  was  used  in  a 
lawful  way  by  his  father-in-law  to  procure  his  release.  Such  a 
transaction  cannot  be  said  prima  facie  to  constitute  an  advance- 
ment. To  treat  it  as  "a  portion  or  settlement  in  life"  would  be 
an  unwarranted  extension  of  our  statute:  Code,  sec.  2930;  Fen- 
nell  V.  Henry,  70  Ala.  486;  45  Am.  Rep.  88. 

We  will  not  say  that  if  it  was  clearly  shown  that  such  was  the 
intention  of  the  parent  an  advancement  might  not  result.  But  the 
burden  in  this  record  is,  as  we  have  said,  upon  the  complainanta 
in  the  cross-bill,  in  the  first  instance,  and  was  not  discharged  or 
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shifted  by  proof  of  the  facts  we  have  stated.  The  evidence,  m 
Buch  case,  must  go  further  and  show  satisfactorily  an  intention  co- 
incident with  the  transaction  to  treat  it  as  a  "portion  or  settle- 
ment in  life";  as  an  anticipation  of  the  daughter's  share  of  the 
donor's  estate,  if  he  died  intestate.  There  was  not  probably  any 
well-defined  intention  in  this  respect,  in  the  mind  of  the  donor,  at 
the  time  of  the  transaction,  and  that  is  the  period  of  time  at 
which  it  must  have  existed.  After  a  careful  consideration  of  the 
evidence  in  the  record,  we  conclude,  with  the  chancellor,  that  the 
proof  does  not  reach  this  point. 

It  results  that  the  decree  of  the  court  below  is  afiirmed. 


AN  ADVANCEMENT  is  the  giving,  by  anticipation,  of  the  whole 
or  a  part  of  what  it  Is  supposed  a  child  will  be  entitled  to  on  the 
death  of  the  parent  or  party  making  the  advancement.  It  is  a  ques- 
tion of  intention,  and  the  burden  of  proof  devolves  upon  the  party 
claiming  the  advancement  to  show  that  it  was  made:  See  mono- 
graphic note  to  Miller's  Appeal,  80  Am,  Dec.  559-565.  A  deed  of 
lands  by  a  father  to  his  daughter's  husband  is  not  presumed  to  be 
an  advancement  to  the  daughter,  and  so  of  money  paid  by  the 
father  as  surety  for  the  husband:  Rains  v.  Hays.  6  Lea,  303;  40  Am, 
Bep.  3d. 


Thorington  v.  Hall. 

[Ill  ALABAMA,  823.] 

DEVISE  —  VESTED  REMAINDER— DIVESTITURE.— Un- 
der a  will  devising  land  to  the  testator's  widow,  during  her  widow- 
hood, to  be  Immediately  divided,  upon  her  marriage,  Into  four  equal 
parts,  one  to  go  to  his  wife  and  the  other  three  at  once  to  his  three 
sons,  or  the  survivors  or  survivor  of  them;  but  which  will  gives  the 
wife  power  and  authority,  in  case  of  her  death  unmarried,  to  dispose 
of  the  land,  by  her  will,  to  the  sons,  or  the  survivors,  in  such  shares 
or  proportions  as  she  may  think  proper;  and,  in  the  event  of  her 
death  without  exercising  such  power  of  appointment,  the  estate  to 
go  to  the  three  sons,  share  and  share  alike,  or  to  the  survivors  or 
Burvivor  of  them;  each  son  takes  a  vested  remainder  in  the  land  sub- 
ject to  divestiture,  as  to  any  one  of  them,  by  his  death  before  the 
falling  In  of  the  preceding  estate  in  the  widow,  and  as  to  all  of  them 
by  the  exercise.  In  the  prescribed  manner,  of  the  power  of  appoint- 
ment conferred  upon  the  widow  by  the  will,  and  subject,  also,  to 
open  and  let  in  the  widow,  in  the  event  she  should  marry  again;  or 
It  may  be  subject  to  divestiture,  as  to  one-fourth  part  of  the  estate,^ 
by  her  marriage. 

DEVISE  —  VESTED  REMAINDER  —  AGREEMENT  BE- 
TWEEN REMAINDERMEN  TO  CHANGE  TERMS  OF  WILL.— If 
land  is  so  devised,  with  words  of  survivorship,  that  each  of  three 
sons  of  tlie  testator  takes  a  vested  remainder  in  the  land,  It  is  com- 
petent for  them  to  stipulate,  among  themselves,  against  the  divesti- 
ture of  that  estate  by  the  death  of  any  one  or  more  of  them;  and  an 
agreement,  among  them,  that  the  will  may  be  construed  to  mean- 
that,  if  either  should  die,  leaving  children,  they  shall  take  the  same 
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share  that  their  deceased  parent  would  have  taken  had  he  lived,  has 
the  effect  of  eliminating  from  the  will  the  limitation  as  to  survivor- 
ship of  the  three  sons;  and,  upon  the  death  of  one  of  the  sons,  his 
remainder  In  fee  In  the  land  vests  at  once  under  such  an  agreement, 
In  his  heirs  at  law,  and  they  can  malntdin  ejectment  to  recover  the 
interest 

WILLS— POWER  OP  APPOINTMENT— INVALID  EXER. 
CISE  OP.— If  a  power  of  appointment  in  a  will  is  restricted  to  par- 
ticular children  of  the  testator  by  name.  It  cannot  be  exercised  by 
the  appointment  in  favor  of  grandchildren  of  the  testator.  Such  an 
exercise  Qf  the  power  Is  Invalid. 

Statutory  action  of  ejectment,  brought  by  the  appellants,  J. 
Winter  Thorington,  Bessie  M.  Thorington,  and  Jack  Thorington, 
against  the  appellee.  Boiling  Hall,  to  recover  possession  of  an  un- 
divided one-third  interest  in  certain  specifically  described  lands. 
Issue  was  joined  on  the  plea  of  not  guilty.    The  ancestor  of  the 
plaintiffs.  Jack  Thorington,  senior,  died,  in  1871,  seised  and  pos- 
sessed in  fee  of  the  land  sued  for,  and  left  surviving  him  his 
widow,  Mary  L.  Thorington,  and  his  three  sons,  Eobert  D.,  Jack, 
and  William  S.  Thorington.    Eobert  died  after  his  father  but 
before  the  death  of  his  mother,  and  the  plaintiffs  were  the  only 
children  and  heirs  at  law  of  Eobert  D.  Thorington.    Jack  Thor- 
ington, senior,  left  a  will  which  was  probated.    All  of  his  prop- 
erty was  given,  by  this  will,  to  his  widow  for  life  or  widowhood. 
The  sixth  item  of  this  will  was  as  follows:    "If  my  wife  shall  not 
marry  again,  it  is  my  will  and  desire  she  shall  have  the  power 
and  authority,  and  she  is  hereby  invested  therewith,  to  dispose  of 
all  the  estate  and  property  she  may  have,  or  die  possessed  of,  or 
be  entitled  to,  by  her  will,  to  our  beloved  children,  Eobert  D., 
Jack,  and  William  S.,  and  in  such  shares  and  proportions  to  them, 
or  the  survivors,  and  under  such  safeguards  in  trust,  or  otherwise, 
as,  under  the  circumstances  then  existing,  she  may  deem  just 
and  wise,  and  best  for  them;  and,  in  the  event  of  her  dying  intes- 
tate, the  said  estate  and  property  to  be  distributed  to  our  said 
three  children  equitably,  and  share  and  share  alike,  or  to  the  sur- 
vivors or  survivor  of  them."    The  seventh  item  of  the  will  was 
as  follows:    "It  is  my  will  and  desire  that  should  my  wife  marry 
again,  that  in  that  event  there  shall  be  an  immediate  division  of 
all  my  estate  into  four  equitable  parts  or  shares,  one  of  which 
shares  shall  be  retained  by  my  wife  and  the  three  other  parts  or 
shares  shall  be  immediately  paid  over  to  my  said  children,  Eobert 
D.,  Jack,  and  William  S.,  or  the  survivors  or  survivor  of  said 
children.'*    On  August  28, 1881,  after  the  will  had  been  probated, 
the  three  sons  of  the  testator,  being  then  of  age,  entered  into  a 
written  agreement,  wherein  it  was  recited  that,  from  declarations 


66  Thorinqton  v.  Hall.  [Alabama, 

made  by  tbeir  father  in  conversation  witli  them,  both  before  and 
after  the  making  of  the  will,  and  also  other  facts  within  their 
knowledge,  they  were  satisfied  that  the  sixth  and  seventh  items 
of  their  father's  will,  through  inadvertence,  did  not  correctly  ex- 
l>ress  his  will,  that  he  did  not  use  the  words,  "survivors  or  survi- 
vor," as  they  appeared  in  such  items,  in  their  legal  and  technical 
signification,  and  that  he  did  not  intend,  by  these  words,  to  ex- 
clude from  sharing  in  his  estate  a  child  or  children  of  such  of  his 
sons  as  might  die  before  the  others,  leaving  a  child  or  children. 
The  agreement  set  forth  the  sixth  and  seventh  items  of  the  will, 
in  haec  verba,  and  contained  the  provision  stated  in  the  opinion. 
The  widow,  Mary  L.  Thorington,  took  possession  of  the  land  sued 
for,  as  a  part  of  her  deceased  husband's  estate,  and  held  it  until 
her  death,  in  1890.  She  left  a  last  will  and  testament  which  was 
admitted  to  proLate.  Upon  her  death,  the  executors  took  posses- 
sion of  the  land,  and  held  it  until  November  24,  1890,  when  it 
was  sold  and  conveyed,  under  a  power  of  sale  given  them  by  the 
will,  to  the  defendant.  Hall,  who  received  a  deed  to  it.  After 
that  time.  Hall  held  the  land  and  received  the  rents,  income,  and 
profits  therefrom.  The  court  gave  the  general  affirmative  charge 
for  the  defendant,  and  the  plaintiffs  appealed. 

W.  A.  Gunter,  for  the  appellants. 

Troy  &  Watts,  for  the  appellee. 

32»  McCLELLAN,  J.  1.  Under  the  will  of  Jack  Thorington, 
Sr.,  his  sons,  Eobert  D.,  Jack,  and  William  S.,  each  took  ^^^  a 
vested  remainder  in  the  land  involved  in  this  case  subject  to  di- 
vestiture as  to  any  one  of  them  by  his  death  before  the  falling  in 
of  preceding  estate  in  Mrs.  Thorington,  and  as  to  all  of  them  by 
the  exercise  in  the  prescribed  manner  of  the  power  of  appoint- 
ment conferred  upon  her  by  said  will,  and  subject  also  to  open 
and  let  in  Mrs.  Thorington,  in  the  event  she  should  marry  again; 
or,  it  may  be,  subject  to  divestiture  as  to  one-fourth  part  of  the 
estate  by  her  marriage,  whereon  there  was  to  be  a  division  in  equal 
parts  to  her  and  the  three  named  sons  severally  of  the  testator: 
Smaw  V.  Young,  109  Ala.  528;  Thorington  v.  Thorington,  111 
Ala.  237. 

2.  Each  of  the  said  three  sons  of  the  testator  having  thus  a 
vested  estate  in  this  land,  it  was  entirely  competent  for  them  to 
stipulate,  as  among  themselves,  against  the  divestiture  of  that  es- 
tate as  to  any  one  or  more  of  them  by  their  deaths,  respectively. 
They  did  so  contract  and  stipulate  by  the  agreement, 
of  August,  1881,  whereby  it  is  provided,    agreed,    and    cov- 
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cnanted  between  them  that,  as  they  express  it,  the  said  will  of 
their  father  "may  be  taken  and  construed  so  that  if  either  the  said 
Eobert  D.,  Jack,  or  William  S.  should  die  leaving  a  child  or  chil- 
dren, that  then,  in  that  event,  such  child  or  children  shall  take 
the  same  share  and  interest  in  our  father's  estate  as  its  or  their 
deceased  father  would  have  taken  had  he  lived,  the  object  and  in- 
tent of  this  agreement  being  to  cause  said  will  to  have  the  same 
legal  operation  and  effect  that  it  would  have  if  the  words  'or  the 
survivors*  and  the  words  'or  the  survivors  or  survivor  of  them'  in 
the  sixth  item,  and  the  words,  *or  the  survivors  or  survivor  of  said 
children'  in  the  seventh  item,  were  not  contained  in  said  will." 
This  agreement  is  expressly  referred  to,  recognized,  assented  to, 
und  adopted  in  and  by  the  will  of  Mrs.  Thorington;  and  its  effect, 
for  the  purposes  of  the  present  case,  was  to  eliminate  from  the 
will  of  Jack  Thorington,  Sr.,  all  reference  to  the  survivors  or  sur- 
vivor of  his  said  three  sons,  so  that  upon  the  death  of  Eobert  D. 
Thorington  his  remainder  in  fee  in  the  land  sued  for  vested  at 
once  in  his  heirs  at  law,  the  plaintiffs  in  this  action. 

3.  We  have  left  for  determination  only  the  question  whether 
the  remainder  thus  vested  in  the  plaintiffs  was  divested  by 'the  ex- 
ercise of  the  power  of  appointment  conferred  upon  Mrs.  Thoring- 
ton by  the  will  of  her  husband,  ^^^  Jack  Thorington,  Sr.  With 
the  limitation  as  to  survivorship  eliminated  from  said  will  in  the 
manner  shoAvn  above,  and  the  assent  to  and  adoption  of  that  elim- 
ination by  Mrs.  Thorington  in  and  by  the  instrument  in  which 
she  attempted  to  exercise  the  power  of  appointment — ^her  last 
will — the  power  of  appointment,  conferred  by  the  will,  of  Mrs. 
Thorington  is  to  be  taken  and  read  as  follows:  Item  Sixth.  It 
is  my  will  and  desire  that  my  wife  shall  have  the  power  and  au- 
thority, and  she  is  hereby  invested  therewith,  to  dispose  of  all  the 
estate  and  property  she  may  have,  or  die  possessed  of,  or  be  enti- 
tled to,  by  her  will,  to  our  beloved  children,  Eobert  D.,  Jack,  and 
William  S.,-and  in  such  shares  and  proportions  to  them,  and  un- 
der such  safeguards  in  trust,  or  otherwise,  as  under  the  circum- 
stances then  existing,  she  may  deem  just  and  wise  and  best  for 
them.  And  the  question  is  whether,  under  a  power  thus  express- 
ed and  conferred,  it  was  competent  for  Mrs.  Thorington  to  ap- 
point said  estate  to  Jack  and  William  S.  who  survived  her,  and  to 
the  surviving  children  of  Eobert  D.,  the  latter  having  died  before 
the  execution  of  Mrs.  Thorington's  will,  as  she  attempted  to  do  by 
her  last  will  in  the  following  language:  "Item  second.  I  give, 
devise,  and  bequeath  all  property  of   every  kind  whatsoever  of 
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which  I  may  die  seised  or  possessed,  or  to  which  I  may  then  be  en- 
titled in  any  manner  whatsoever,  to  my  sons.  Jack  Thorington, 
Wm.  S.  Thorington,  and  the  children  of  my  deceased  son,  Rob- 
ert D.  Thorington,  viz.,  Joseph  Winter  Thorington,  Bessie  May, 
and  Jack,  in  the  following  proportions,  to-wit:  To  my  son  Jack 
Thorington,  one-third  part  thereof;  to  my  son  William  S.  Thor- 
ington, one-third  part  thereof,  and  to  the  said  children  of  my 
said  deceased  son  Robert  D.,  one-third  part  thereof,  in  trust,  as 
hereinafter  provided." 

Confessedly,  at  common  law  an  appointment  under  this  power 
to  granchildren  of  the  testator — the  children  of  Robert  D.  Thor- 
ington— would  be  void.  But  it  is  insisted  that  section  1862  of  the 
code  operates  in  this  case  to  authorize  the  appointment  made  by 
Mrs,  Thorington  to  and  among  Jack,  William  S.,  and  the  chil- 
dren of  Robert  D.,  deceased.  That  section  provides:  "When  a 
disposition  under  an  appointment  or  power  is  directed  to  be  made 
to  the  children  of  any  person,  without  restricting  it  to  any  par- 
ticular children,  it  may  be  exercised  in  favor  ^^^  of  the  grand- 
children or  other  descendants  of  such  person."  This  section  has 
no  application  in  the  present  case.  The  exercise  of  the  power  is 
here  restricted  to  particular  children  of  the  testator  by  name, 
Robert  D.,  Jack,  and  William  S.  Thorington.  Whether,  if  it  were 
made  to  appear  that  these  three  named  children  were  all  the 
children  of  the  testator,  the  statute  would  apply  to  the  case,  we 
need  not  decide,  since  it  does  not  appear  upon  the  abstract  that 
such  was  the  fact.  It  would  seem,  however,  to  be  an  essential 
predicate  for  the  operation  of  the  statute  that  the  children  should 
be  for  appointment  to  and  among  children  as  such  and  as  a  class, 
and  that  a  direction  for  appointment  even  to  all  the  children  of 
the  testator  by  name  would  be  such  restriction  to  particular  chil- 
dren as  woiild  take  it  out  of  the  influence  of  the  enactment.  The 
case  of  Collins  v.  Toomer,  69  Ala.  14,  relied  on  by  counsel  for  ap- 
pellee, is  not  only  not  inconsistent  with  our  conclusion  on  this 
matter,  but,  to  the  contrary,  supports  it. 

It  follows  from  the  invalidity  of  the  attempted  exercise  by  Mrs. 
Tlvorington  of  the  power  of  appointment  conferred  by  the  will  of 
Jack  Thorington,  Sr.,  that  the  plaintiffs,  at  her  death,  took  an  un- 
divided one-third  interest  in  right  of  immediate  possession  and 
enjoyment  in  the  land  sued  for  and  were  entitled  to  recover  such 
interest  in  this  action.  The  court,  therefore,  erred  in  giving  tlie 
affirmative  charge  for  the  defendant. 

Reversed  and  remanded. 
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DEVISE— VESTED  REMAINDERS. -Under  a  devise  to  a  wife  for 
life,  with  remainder  to  certain  named  children,  and  with  a  subse- 
quent provision  that  if  any  of  such  named  children  die  before  the 
wife,  then  the  property  is  to  be  equally  divided  between  the  sur- 
vivors, tlie  devise  of  tlie  remainder  is  to  certain  definitely  specified 
Individuals,  who,  as  remaindermen,  already  answer  the  descrip- 
tion by  which  they  are  to  take,  and  there  is  no  O'bstacle  to  suppos- 
ing an  Immediate  vesting  to  have  been  intended:  Ducker  v.  Burn- 
ham,  146  111.  9;  37  Am.  St.  Rep.  135.  In  cases  of  vested  remainders, 
a  present  interest  passes  to  a  fixed  person,  or  class  of  persons,  to 
be  enjoyed  in  future:  Note  to  Mcllhinny  v.  Mcllhiuny,  45  Am.  St. 
Rep.  194.  If  a  testator  gives  all  his  property  to  his  wife  during 
her  life  or  widowhood,  and  provides  that,  on  her  marriage  or  death,, 
the  whole  shall  be  equally  divided  among  his  children,  each  child 
takes  a  vested  transmissible  interest,  and  the  administrator  of  any 
child  who  dies  In  the  lifetime  of  the  widow  will,  on  the  falling  In  of 
the  life  estate,  be  entitled  to  the  share  which  his  Intestate  would 
have  taken  had  he  survived  the  tenant  for  life:  Bentley  v.  Long,  1 
Strob.  Eq.  43;  47  Am.  Dec.  523. 

POWER  OF  APFOINTMENT  IN  WILL.— If  a  testator  gIveS  a 
life  estate,  with  a  general  power  of  appointment  of  the  inheritance^ 
and  In  case  of  a  failure  to  appoint,  gives  the  estate  to  other  parties^ 
the  latter  take  a  vested  remainder  subject  to  be  defeated  by  the  exer- 
cise of  the  power,  and  not  an  executory  devise:  Note  to  Johnson  ▼. 
Gushing,  41  Am.  Dec.  705. 
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ELECTRIC  WIRES— NEGLIGENCE— PLEADING.— If  th* 
complaint.  In  a  Joint  action  against  a  telephone  company  and  an 
electric  street  railroad  company,  for  damages  to  property  caused  by 
contact  with  a  telephone  wire,  which  had  broken  and  fallen  acrosa 
the  railroad  company's  trolley  wire,  thereby  becoming  charged  with 
a  deadly  current  of  electricity,  alleges  that,  known  to  the  defend- 
ants, the  wire  was  frail  and  weak,  not  securely  fastened  to  th» 
poles,  and  was  liable  to  break  and  fall  across  the  trolley  wire,  and 
that  it  was  the  duty  of  the  defendants  to  so  maintain,  guard,  and 
protect  their  wires  as  to  prevent  such  an  occurrence,  a  plea  of  the 
telephone  company  that  its  wire  was  in  good  order  and  condition^ 
and  properly  located  and  maintained,  is  not  a  denial  of  the  allega- 
tions o"  the  complaint. 

LLECTRIC  WIRES  —  NEGLIGENCE  —  INSUFFICIENT 
PLEA.— In  a  joint  action  against  a  telephone  company  and  an  elec- 
tric street  railroad  company  for  damages  to  property  caused  by  con- 
tact with  a  telephone  wire,  which  had  broken  and  fallen  across  th» 
railroad  company's  trolley  wire,  thereby  becoming  charged  with  a 
deadly  current  of  electricity,  and  which  damages  were  alleged  to 
have  been  caused  by  the  defendants'  negligence,  a  plea  of  the  tele- 
phone company,  confessing  that,  after  the  telephone  wire  fell  across 
the  trolley  wire,  and  extended  to  the  ground,  charged  with  the  dan- 
gerous current  of  electricity,  both  defendants  allowed  it  to  remain 
In  that  condition,  causing  the  plaintiff's  injury,  is  insufficient,  and  a 
demurrer  to  it  should  be  sustained. 

ELECTRIC  WIRES— CONTACT  OF  TROLLEY  AND  TELB- 
PHONE  WIRES— NEGLIGENCE— WHAT  IS  NO  DEFENSE.— la 
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a  joint  action  against  a  telephone  company  and  an  electric 
street  railroad  company,  for  damages  to  property  caused  by  contact- 
•with  a  telephone  wire,  which  had  brolien  and  fallen  across  the  rail- 
road company's  trolley  wire,  thereby  becoming  charged  with  a 
deadly  current  of  electricity,  it  is  no  defense,  on  the  part  of  the 
railroad  company,  that  it  had  lawful  authority  to  construct  and  oper- 
ate its  road  with  the  motive  power  employed,  where  it,  with  linowl- 
€dge  that  a  frail,  weal£,  insecurely  fastened  telephone  wire,  liable  to 
fafl  across  its  trolley  wire,  and  extend  to  the  ground,  charged  with  a 
deadly  current  of  electricity,  thus  imperiling  life  and  property  along, 
the  highway,  was  maintained  by  the  telephone  company;  tooli  no 
steps  to  avoid  destructive  consequences,  and  allowed  the  telephone 
wire,  after  it  had  fallen,  to  remain  lying  across  its  trolley  wire,  ex- 
tending to  the  ground,  thus  injuring  the  plaintiff's  property. 

ELECTRIC  WIRES— DUTY  OF  STREET  RAILROADS  AS 
TO  CONDITION  OF  TROLLEY  WIRES— NEGLIGENCE.— Al- 
though an  electric  street  railroad  company  erects  and  maintains  its 
trolley  wire  in  the  manner  that  other  trolley  wires  are  erected  and 
maintained  by  many  prudent  and  well-managed  electric  railway 
companies,  conducting  the  same  character  of  business  over  and  along 
the  streets  of  other  cities,  it  is  negUgent  where  it  liuowingly  suffers 
a  wire  of  a  telephone  company  to  be  suspended  over  its  own,  in  a 
condition  liliely  to  fall  across  its  own,  involving  danger  to  persons 
and  property  on  the  street,  without  pi'oviding  proper  safeguards; 
or  where,  after  the  fall  of  such  wire  across  its  own,  the  railroad 
company  allows  it  to  remain  in  that  condition. 

JOINT  LIABILITY— NEGLIGENCE— CONTACT  OF  TROL- 
LEY AND  TELEPHONE  WIRES.— If  an  electric  street  railroad 
company  and  a  telephone  company  concurrently  maintain  two  wires, 
fso  related  to  each  other,  and  so  erected,  that  one  is  likely  to  fall 
across  the  other,  and  occasion  damage  to  animal  life  or  property,  it 
is  the  common  duty  of  both  companies  to  abate  the  dangerous  con- 
dition, where  the  danger  is  within  the  concurrent,  common  linowl- 
edge  of  both  parties,  and  they  are  jointly  liable  for  injuries  occa- 
sioned by  a  contact  of  the  wires,  especially  where  they  allow  them  to 
remain  in  that  condition. 

PLEADING  —  GENERAL  ISSUE— WAIVER  OF  FORMAL 
PROOF.— While  the  plea  of  the  general  issue  puts  in  issue  all  the 
material  allegations  of  the  complaint,  and  imposes  upon  the  plain- 
tiff the  necessity  of  proving  them,  the  defendant  may,  by  his  course 
of  conduct  on  the  trial,  show  to  the  satisfaction  of  the  jury  that  he 
does  not  really  controvert  a  particular  fact  strictly  within  the  issue, 
but  waives  formal  proof  thereof,  and,  in  such  a  case,  It  should  be 
left  to  the  jury  to  say  whether  it  is  waived  or  not. 

Action  brought  by  the  appellants,  McKay  &  Eoche,  against  the 
appellees,  the  Southern  Bell  Telephone  &  Telegraph  Company 
and  the  Mobile  Street  Eailroad  Company,  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiffs'  horse  and  the  injury  of 
another  horse,  and  for  injuries  to  the  harness  on  them.  The  com- 
plaint contained  three  counts.  The  defendant,  the  Mobile  Street 
Eailroad  Company,  pleaded  the  general  issue,  and  also  several 
special  pleas,  to  which  demurrers  were  interposed.  The  nature 
cf  the  pleas  may  be  gathered  from  what  is  said  of  them  in  the 
opinion.    The  court  overruled  the  demui-rers  to  each  of  the  pleas 
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of  both  of  the  defendants.  The  plaintifTs  filed  replications  to  the 
pleas  of  each  of  the  defendants.  The  evidence  tended  to  sho\f 
that  the  damage  was  done  by  the  electricity  with  which  the  tele- 
phone wire  was  charged  from  its  contact  with  the  trolley  wire. 
An  ordinance  of  the  city  of  Mobile,  providing  for  a  method  of 
erecting  light,  motor,  or  power  conductors  where  they  approached 
or  crossed  the  line  of  any  fire  alarm  or  police  telegraph,  tele- 
phone or  telegraph  line  in  that  city,  was  offered  in  evidence  by 
the  plaintiffs,  but  the  railroad  company  objected,  on  the  ground 
that  it  was  immaterial,  irrelevant,  and  incompetent.  The  objec- 
tion was  sustained.  The  defendants  offered  no  evidence.  The 
court  gave  the  general  charge  in  behalf  of  each  defendant.  There 
was  a  judgment  for  the  defendants,  and  the  plaintiffs  appealed. 

L.  H.  Faith,  for  the  appellants. 

Russell  &  Deshon,  for  the  Southern  Bell  Telephone  &  Tele- 
graph Company. 

Gregory  L.  &  H.  T.  Smith,  for  the  Mobile  Street  Railroad 
Company. 

^*^  HEAD,  J.  This  is  a  joint  action  against  the  two  appellee* 
for  damages  to  property  alleged  to  have  been  caused  by  their 
negligence.  The  contest  seemed  to  have  been  largely  waged  by 
and  between  the  two  defendants,  each  accusing  the  other,  but 
the  result  was  victory  to  both  over  the  plaintiffs. 

The  complaint  shows  that  the  Mobile  Street  Railroad  Compa- 
ny operated  an  electric  street  railway  along  Government  street, 
in  Mobile,  with  the  electric  motive  power  supplied  by  means  of 
an  overhead  trolley  wire,  such  as  is  generally  in  use,  which  wire 
was  so  heavily  charged  with  electricity  as  to  render  contact  with 
it  highly  dangerous  to  animal  life.  It  was  suspended  from  poles 
over  the  middle  of  the  street,  in  the  usual  way.  Government 
crossed  Lawrence  street.  The  telephone  company  had,  suspend- 
ed from  poles,  along  Lawrence  crossing  Government,  as  such 
wires  are  usually  suspended,  a  wire  which  it  used  in  its  telephone 
business.  This  was  stretched  a  few  feet  over  and  above  the  rail- 
way trolley  wire,  which  it  crossed.  The  complaint  charges,  in 
the  first  count,  that  this  was  a  frail,  weak  wire,  and  was  not  se- 
curely fastened  upon  its  poles,  and  was  liable  to  break  and  fall 
upon  and  across  the  said  trolley  wire,  and  to  extend  down  to  the 
ground,  heavily  charged  with  electricity  by  reason  of  its  contact 
with  the  trolley  wire,  and  thereby  become  exceedingly  dangerous 
to  the  lives  of  all  persons  and  animals  passing  upon  and  along 
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fiaid  streets,  all  of  which  were  well  known  to  both  defendants; 
that  it  was  the  duty  of  the  defendants,  respectively,  to  so  main- 
tain, guard,  and  protect  their  said  respective  wires  as  to  not  al- 
low the  telephone  wire,  if  it  should  break  and  fall  to  the  ground, 
to  come  in  contact  with  the  trolley  wire,  and  become  charged 
with  electricity  from  the  latter;  yet  it  is  averred  that,  at  the 
time  of  the  injury  complained  of,  the  defendants  failed  and  neg- 
lected so  to  do,  whereby  the  telephone  wire,  which  broke,  fell 
■across  the  trolley  wire  and  extended  to  the  ground  heavily 
charged  with  electricity  communicated  from  the  trolley  wire,  and 
with  which  plaintiff's  two  horses,  while  being  driven  along  Gov- 
ernment street  by  plaintiff's  servant,  ^^^  came  in  contact,  pro- 
ducing electric  shocks,  which  killed  one  of  them  and  seriously  in- 
jured the  other,  and  did  injury  to  the  harness.  The  second  count 
charges  the  negligence  of  the  defendants  to  have  been  that  they 
'''wrongfully  and  negligently  suffered  said  telephone  wire  to  fall 
upon  and  across  said  trolley  wire,  and  extend  therefrom  down  to 
the  ground,  heavily  charged  with  electricity  from  said  trolley 
wire,  and  to  be  and  remain  in  that  condition."  The  third  count 
charges  that  the  negligence  consisted  in  suffering  the  telephone 
iieire  to  be  and  remain  lying  upon  and  across  the  trolley  wire  and 
extending  down  therefrom  to,  upon,  and  across  Government 
€treet  ....  heavily  charged  with  electricity  from  the  said 
trolley  wire.  There  were  demurrers  to  these  several  counts,  which 
were  overruled. 

The  defendants  filed  separate  pleas.  The  telephone  company 
pleaded,  first,  the  general  issue.  Its  second  plea,  as  subsequently 
amended,  set  up  contributory  negligence  on  the  part  of  plaintiff's 
driver,  upon  which  issue  was  joined.  Its  third  plea  averred  that 
its  wire  was  in  good  order  and  condition;  was  properly  located  and 
maintained,  and  was  necessarily  stretched  across,  over,  and  above 
the  trolley  wire;  that  it  was  charged  only  with  such  a  low  current 
of  electricity  as  to  be  harmless  to  life  or  property  brought  into 
contact  with  it.  The  nature,  and  dangerous  electric  charge,  of 
the  trolley  wire,  as  alleged  in  the  complaint,  are  repeated,  and 
the  plea  avers  that  it  was  the  duty  of  the  railroad  company, 
which  it  could  have  performed,  to  so  construct  and  maintain, 
guard,  and  protect  its  said  trolley  wire  as  not  to  allow  contact 
to  be  made  with  it  and  the  telephone  wire,  if  by  accident,  the 
latter  should  fall  where  it  crossed  the  former;  yet  the  plea  avers 
that  the  railroad  company  failed  and  neglected  so  to  do,  whereby, 
when  the  telephone  wire  did  fall,  it  fell  across  the  trolley  wire, 
«nd  communicated  the  electric  current  of  the  latter  to  plaintiff's 
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horses,  doing  the  injury  complained  of  by  the  plaintiffs.  The 
fourth  plea  sets  up  the  failure  of  the  railroad  company  to  obey  an 
alleged  lawfully  authorized  order  or  direction  of  the  mayor  of 
Mobile  requiring  it,  and  all  other  companies  using  trolley  wires, 
to  guard  and  protect  them  by  what  is  known  as  "guard  wires." 
It  avers  that  that  company,  by  compliance  with  said  order,  in  the 
construction  of  such  guard  wires,  could  have  ^^^  so  protected 
its  trolley  wires,  that,  in  case  the  small  telephone  wire  should 
fall,  it  would  not  come  in  contact  with  the  trolley  wire;  and  this 
failure  is  charged  to  have  been  the  direct  cause  of  plaintiffs'  in- 
jury. The  fifth  plea  is  substantially  the  same  as  the  third,  with 
the  additional  averment  that  the  telephone  company  was  estab- 
lished and  in  operation  along  Lawrence  street,  crossing  Govern- 
ment, before  and  at  the  time  the  railroad  company  constructed 
its  road  and  erected  its  trolley  wire.  The  sixth  plea  is  substan- 
tially the  same  as  the  fifth,  with  an  additional  averment  of  muni- 
cipal authority  for  the  construction  and  operation  of  its  tele- 
phone lines. 

As  we  have  seen,  the  complaint  contains  several  charges  of 
negligence  against  both  defendants:  1.  That  the  telephone  wire 
was  frail  and  weak,  and  not  securely  fastened  to  the  poles,  and 
was  liable  to  break  and  fall  across  the  trolley  wire,  etc.,  which 
facts  were  known  to  both  defendants;  and  that  it  was  the  duty 
of  defendants,  respectively,  to  so  maintain,  guard,  and  protect 
their  respective  wires  as  not  to  allow  the  telephone  wire,  if  it 
should  break  and  fall  to  the  ground,  to  come  in  contact  with  the 
trolley  wire,  etc.,  showing  failure  to  observe  these  duties,  with 
the  resultant  injury;  2.  That  defendant  wrongfully  and  negli- 
gently suffered  the  telephone  wire  to  fall  upon  and  across  the 
trolley  wire,  etc.,  and  to  be  and  remain  in  that  condition;  3. 
That  they  suffered  the  telephone  wire  to  be  and  remain  lying 
upon  and  across  the  trolley  wire,  etc. 

It  is  plain  that  neither  the  third,  fourth,  fifth,  nor  sixth  pleas 
of  the  telephone  company  answers  either  of  these  charges.  Tlie 
third  does  state  that  the  telephone  wire  was  in  good  order 
and  condition,  and  properly  located  and  maintained,  but  this 
cannot  be  accepted  as  a  denial  of  the  allegations  that,  known  to 
the  defendants,  it  was  frail  and  weak,  not  securely  fastened  to  the 
poles,  and  liable  to  break  and  fall  across  the  trolley  wire;  and 
that  it  was  the  duty  of  the  defendants  to  so  maintain,  guard,  and 
protect  their  wires  as  to  prevent  such  an  occurrence.  Nor  is  it 
excuse  to  the  telephone  company,  derelict  in  these  respects,  that 
the  railroad  company  was  guilty  of  the  negligence  charged  in  its 
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several  pleas.  These  allegations  but  emphasize  the  averments 
of  the  complaint,  and  accentuate  the  charges  of  the  telephone 
company's  own  neglect.  The  fourth  plea  is,  perhaps,  more 
vicious  ^^^  than  the  third.  It  shows  the  violation,  by  the  rail- 
road company,  of  a  lawful  order  of  the  mayor  to  erect  guard 
wires  to  prevent  just  such  catastrophes  as  now  brought  to  view; 
and  yet  it  confesses  that  the  party  pleading  maintained  a  weak, 
frail  wire,  insecurely  fastened,  and,  as  known  to  both  defend- 
ants, liable  to  fall  across  the  trolley,  and  violated  a  duty  to  pro- 
tect it  against  such  consequences.  And,  more  than  this,  it  con- 
fesses that  the  party  pleading,  as  well  as  its  codefendant,  after 
the  wire  fell  across  the  trolley  wire,  extending  to  the  ground 
charged  with  the  dangerous  current  of  electricity,  suffered  it  to 
be  and  remain  in  that  condition,  causing  the  plaintiff's  injury. 
The  same  may  be  said  of  the  fifth  and  sixth  pleas.  The  demur- 
rers sufficiently  raise  these  objections,  and  the  court  erred  in 
overruling  them. 

It  is  apparent  there  is  no  answer,  in  either  of  the  special  pleag 
of  the  defendant,  the  Mobile  Street  Eailroad  Company,  to  either 
of  the  charges  of  negligence  contained  in  the  complaint.  It  is 
not  material  to  this  controversy  that  the  company  had  lawful  au- 
thority to  construct  and  operate  its  road,  with  the  motive  power 
employed.  It  does  not  appear,  unless  by  the  statement  of  a  con- 
clusion of  the  pleader  merely,  that  the  charter  and  municipal  or- 
dinance authorized  the  defendant,  knowing  that  a  frail,  weak,  in- 
securely fastened  telephone  wire,  liable  to  fall  across  its  trolley 
wire,  and  extend  to  the  ground,  carrying  a  deadly  current  of  elec- 
tricity to  persons  and  property  lawfully  passing  along  the  high- 
way, was  being  maintained  by  another,  to  maintain  and  operate 
its  own  wire  without  taking  any  steps  to  prevent  destructive  con- 
sequences; and  particularly  does  no  authority  appear  to  suffer 
the  wire  of  the  telephone  company  to  be  and  remain  lying  across 
its  own,  extending  to  the  ground.  Nor  is  it  material  that  the 
defendant  had  no  connection  with  the  telephone  company,  and 
that  the  letter's  wire  broke  and  fell  without  the  defendant's 
fault,and  that  it  did  nothing  to  cause  it  to  break  and  fall  as  it  did. 
Nor  does  the  fact  that  defendant  erected  and  maintained  its 
wire  in  the  manner  that  other  trolley  wires  are  erected  and  main- 
tained by  many  prudent  and  well-managed  electric  railway  com- 
panies, conducting  the  same  character  of  business  over  and  along 
the  streets  of  other  cities,  justify  it  in  knowingly  suffering  a  wire 
to  be  suspended  over  its  own  in  a  condition  likely  to  fall  across 
•*^*  its  own,  with  attendant  dangers  mentioned  without  provid- 
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iDg  proper  safeguards;  or,  after  its  fall,  suffering  it  to  be  and  re- 
main in  that  condition.  The  demurrers  to  these  pleas  ought  to 
have  been  sustained. 

It  is  said  that  the  pleas  are  good  in  that  they  show  there  was 
no  joint  liability  of  the  defendants.  The  injurious  act  com- 
plained of  consisted,  in  one  aspect  of  the  complaint,  in  the  con- 
current maintenance  of  two  wires,  so  related  to  each  other,  and 
60  erected,  that  the  one  was  likely  to  fall  across  the  other,  pro- 
ducing the  dangers  charged.  This  wrong  was  within  the  con- 
current, common  knowledge,  contemplation,  and  intent  of  both 
defendants.  Both  knew  that  the  one  wire  was  likely  to  fall 
across  the  other,  and  cause  such  damage  as  the  plaintiff  sustained, 
it  was  the  common  duty  of  both  to  abate  the  dangerous  condition. 
It  is  not  material  by  what  special  act  or  omission  on  the  part  of 
either,  in  the  maintenance  of  its  own  wire,  the  dangerous  con- 
dition was  produced.  So  far  as  concerned  the  public,  it  was  the 
maintenance  of  the  two  wires,  so  related  to  each  other,  in  respect 
of  injurious  consequences,  that  they  were  inseparable.  Known 
to  both  defendants,  the  two  wires  mutually  depended  upon  each 
other  for  those  consequences.  Whether  the  condition  was  pri- 
marily brought  about  by  the  neglect  of  the  one  or  the  other,  or 
both  defendants,  it  yet  existed  with  knowledge  on  the  part  of 
both,  and  both  contributed  to  the  continuance  of  its  existence. 
The  supreme  court  of  Tennessee,  in  Electric  Ey.  Co.  v.  Shelton, 
89  Tenn.  423,  24  Am.  St.  Eep.  614,  had  occasion  to  consider  a 
case  substantially  identical  with  this.  The  opinion  being  short, 
we  reproduce  it,  as  delivered  by  Turney,  C.  J.,  as  follows:  "Shel- 
ton's  horse  was  killed  by  coming  in  contact  with  a  wire  of  the  tel- 
egraph and  telephone  company,  which  had  fallen  across  the  trol- 
ley wire  of  the  electric  railway  company.  The  wire  of  the.  tele- 
phone company  had  become  much  impaired.  The  falling  of  ft 
wall  of  a  burning  building  broke  a  pole  of  the  telephone  com- 
pany, breaking  the  wires  at  several  points.  At  the  point  of  the 
accident  the  telephone  wires  crossed  the  railway  track  above  the 
trolley  wire,  and,  while  resting  on  it,  the  horse  came  in  contact 
with  it,  and  was  instantly  killed.  There  was  no  guard  wire  over 
the  trolley  wire.  The  case  was  tried  by  the  circuit  judge  with- 
out the  intervention  of  a  jury.  The  condition  of  the  ***  tele- 
phone wire  was  such  as  to  arrest  the  attention  of  a  prudent  man 
engaged  in  the  business  of  either  company.  The  circuit  judge 
found,  under  the  facts,  that  both  companies  were  guilty  of  neg- 
ligence and  responsible  for  the  loss,  and  gave  judgment  accord- 
ingly.   The  judgment  is  correct.    While  it  was  the  primary  duty 
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of  the  telephone  company  to  see  that  its  wires  were  in  a  reason- 
ably safe  and  soimd  condition,  and  protected  against  the  contin- 
gency of  falling,  it  was  also  the  duty  of  the  electric  company  to 
see  that  its  trolley  wire  was  in  like  manner  protected  from  such 
contingency.  While  it  was  the  duty  of  the  one  company  not  to  use 
unsound  and  unprotected  wires,  it  was  equally  the  duty  of  the 
other  not  to  operate  its  road  under  such  defective  machinery.  It 
might  as  well  insist  that  it  was  not  responsible  for  damages  re- 
sulting from  the  fall  of  a  rock  which  it  had  constantly  recog- 
nized as  threatening  to  fall,  or  of  a  dead  tree  which  it  had  fre- 
quently noticed  with  decayed  and  giving  roots,  and  knew  would 
fall  in  the  first  wind  or  rain.  The  obligation  to  see  that  its  road 
was  in  good  repair,  and  its  machinery  in  safe  operating  order,  is 
not  confined  to  the  immediate  and  abstract  presence  of  either,  but 
extends  to  all  surroundings  that  may  depreciate  the  security  of 
either.  Both  companies  knew  of  the  unprotected  trolley  wire, 
and  the  consequences  of  a  contact  of  the  wires  of  the  one  with 
those  of  the  other.  Both  were  bound  to  guard  against  such  like- 
lihood, and,  having  failed  to  do  so,  are  liable." 

It  is  unnecessary  to  discuss  the  joint  liability  of  the  two  de- 
fendants, under  the  phase  of  the  complaint  which  charges  that 
they  suffered  the  wire  of  the  one,  after  falling,  to  be  and  remain 
across  and  in  contact  with  that  of  the  other,  causing  the  injury. 
It  is  too  clear  for  discussion  that  such  liability  is  joint.  The  pleas 
were  interposed  to  the  whole  complaint. 

The  special  replications  bring  forward  nothing  new,  and  were 
improperly  interposed.  They  might  well  have  been  stricken  from 
the  file.    They  will,  probably,  not  be  insisted  upon. 

There  does  not  appear  to  have  been  any  real  question  upon 
the  ti'ial  as  to  the  operation  of  the  railway  and  telephone  lines 
by  the  defendants,  respectively;  and  the  plaintiffs  omitted  to 
make  direct  proof  thereof,  at  least  as  to  the  telephone  company. 
There  is  clearly  sufficient  ^^'  evidence,  howsoever  weak,  to  send 
the  question  to  the  jury  as  to  the  operation  of  the  railroad  by  the 
Mobile  Street  Railroad  Company  at  the  time  of  and  for  months 
prior  to  the  injury,  and  to  authorize  an  inference  by  the  jury 
of  a  failure  of  duty,  as  alleged,  on  the  part  of  the  company, 
proximately  causing  the  injury.  As  to  the  telephone  company, 
there  was  evidence  tending  to  show  that  a  telephone  wire  was 
being  and  had  been,  for  months  before  the  injury,  maintained 
as  alleged  in  the  complaint,  and  that  it  fell  across  the  trolley 
wire  as  alleged.  The  defendant,  the  Southern  Bell  Telephone  & 
Telegraph  Company  being  sued  and  charged  with  maintaining 
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the  wire,  came  into  court,  by  counsel,  and  entered  upon  a  trial 
■of  the  general  issue,  as  well  as  of  special  issues.  So,  also,  as  to 
the  other  defendant,  the  Mobile  Street  Railroad  Company.  The 
conduct  of  the  trial  by  these  defendants  from  beginning  to  end; 
the  character  and  manner  of  the  development  and  production  of 
the  testimony,  the  cross-examination  of  the  plaintiffs*  witnesses, 
the  absence  of  a  suggestion,  express  or  implied,  in  the  conduct  of 
the  trial  on  the  facts,  that  any  other  than  the  defendants  main- 
tained and  operated  the  wires,  respectively — all  tended  to  show 
an  implied  admission  that  they  were  the  parties,  and  authorized 
the  jury  so  to  infer.  It  is  certainly  true  that  the  plea  of  the 
general  issue  puts  in  issue  all  the  material  allegations  of  the 
complaint,  and  imposes  upon  the  plaintiff  the  necessity  of  prov- 
ing them;  but  the  rule  is  a  reasonable  one.  No  set  form  of  proof 
is  prescribed.  'The  defendant  may,  by  his  course  of  conduct  on 
the  trial,  show  to  the  satisfaction  of  the  jury  that  he  does  not 
really  controvert  a  particular  fact  strictly  within  the  issue,  but 
waives  formal  proof  thereof;  and,  in  such  a  case,  it  should  be  left 
to  the  jury  to  say  whether  it  is  waived  or  not.  Suppose  an  extra- 
judicial investigation,  of  precisely  the  same  nature  and  incidents 
as  the  trial  in  question,  had  occurred  by  and  between  the  par- 
ties to  this  suit,  in  reference  to  this  subject;  would  not  the  con- 
duct of  the  defendants  thereon  be  admissible,  upon  a  subsequent 
judicial  investigation  of  the  matter,  to  authorize  the  inference 
of  an  implied  admission  that  they  were  the  parties  who  maintain- 
ed the  wires?  We  think  so.  We  will  not,  therefore,  declare  that 
the  rulings  upon  the  pleadings  were  erroneous  without  injury. 

350  rpj^g  g-^y  ordinance  which  was  excluded,  may  be  so  con- 
nected on  another  trial  as  to  render  it  admissible,  if  it  was  not 
on  the  trial  appealed  from.    Reversed  and  remanded. 


ELECTRIC  WIRES  —  NEGLIGENCE  —  DAMAGES.—  Telephone 
and  other  corporations  and  persons  usin.s:  electricity  in  the  public 
streets  owe  a  duty  to  all  persons  lawfully  using  such  streets  that 
the  use  shall  be  substantially  as  safe  as  before  the  telephone  or 
other  electric  plant  was  placed  therein:  Western  Union  Tel.  Co.  v. 
State,  51  Am.  St.  Rep.  464;  City  Electric  etc.  Ry.  Co.  v.  Conery,  61 
Ark.  381;  54  Am.  St.  Rep.  262.  A  company  or  person  using  wires  to 
convey  electricity  Is  required  to  use  very  great  care  to  prevent  in- 
jury to  persons  or  property:  Giraudi  v.  Electric  Improvement  Co., 
107  Cal.  120;  48  Am.  St.  Rep.  114;  Haynes  v.  Raleigh  Gas  Co.,  114  N. 
C.  203;  41  Am.  St.  Rep.  786;  Huber  v.  I^a  Crosse  City  Ry.  Co.,  5ii  Am. 
St.  Rep.  040;  City  Electric  etc.  Ry.  Co.  v.  Conery,  61  Arlj.  381;  54 
Am.  St.  Rep.  262:  and  this  Independent  of  statutory  regulation: 
Clements  v.  Louisiana  Electric  Light  Co.,  44  La.  Ann.  692;  32  Am.  St. 
Rep.  348.  Proof  that  there  was  a  live  wire  carrying  a  deadly  current 
of  electricity  down  In  the  public  streets  raises  the  presumption  that 
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some  one  has  failed  In  his  duty  to  the  public:  Haynes  v.  Raleigh  Gas 
Co.,  114  N.  C.  203;  41  Am.  St.  Rep.  786.  For  any  negligence  respect- 
ing its  trolley  wire,  charged  with  a  powerful  current  of  electricity, 
whereby  that  current  escapes  through  any  other  conductor  brought 
In  contact  with  the  trolley,  a  street  railway  corporation  is  answer- 
able to  a  person  injured  in  the  public  streets  and  guilty  of  no  cul- 
pable neglect  contributing  to  his  injury:  City  Electric  St.  Ry.  Co.  v. 
Oouery.  61  Ark.  381;  54  Am.  St.  Rep.  262;  showing  when  tlie  jury  is 
warranted  in  drawing  the  inference  that  a  telephone  wire  had  be- 
come charged  with  a  strong  current  of  electricity  by  coming  in  con- 
tact with  a  trolley  wire.  So  telegraph  and  telephone  corporations 
are  answerable  in  damages  to  a  person  injured  by  a  wire  suspend- 
ed from  one  of  their  poles  by  their  permission,  and  which  becoming 
brolien,  falls  across  the  feed  wire  of  an  electric  railway  company, 
and  remains  there  two  weelis,  and,  becoming  charged  with  elec- 
tricity, is  thrown  against  a  person  lawfully  using  a  public  street,  in- 
flicting on  him  great  personal  injury:  Western  Union  Tel.  Co.  v. 
State,  82  Md.  293;  51  Am.  St.  Rep.  404,  and  note.  An  electric  rail- 
way, however,  having  talien  reasonable  and  proper  precautions,  is 
not  answerable  for  an  injury  caused  by  a  contact  of  wires,  where  it 
is  a  consequence  which  the  corporation  could  not  reasonably  antici- 
pate: Huber  v.  La  Crosse  City  Ry.  Co.,  92  Wis.  636;  53  Am.  St.  Rep. 
940.  So  it  is  not  answerable  for  an  injury  resulting  from  a  tele- 
phone wive  falling  and  coming  in  contact  with  Its  trolley  wire,  unless 
a  man  of  ordinary  intelligence  and  prudence,  engaged  in  operating 
the  street  railway  in  question,  ought  to  have  reasonably  expected 
that  the  telephone  wire  would  be  liliely  to  come  in  contact  with  its 
trolley  wire  at  the  place  in  question,  and  occasion  injury  to  persons 
lawfully  upon  the  highway  crossed  by  such  telephone  wire:  Block 
V.  Milwaukee  Street  Ry.  Co.,  89  Wis.  371;  46  Am.  St.  Rep.  849. 

ELECTRIC  WIRES— DUTY  OP  STREET  RAILWAYS  TO 
GUARD  TROLLEY  WIRES.— It  cannot  be  said,  as  a  matter  of  law, 
that  it  is  the  duty  of  an  electric  railway  to  place  guard  wires  over 
its  trolley  wires  in  such  a  way  as  to  prevent  telephone  wires,  in  the 
event  of  their  falling  from  any  cause,  from  falling  upon  and  coming 
in  contact  with  the  trolley  wire,  but  it  should  be  left  to  the  jury, 
under  all  the  facts  of  the  case,  to  determine  whether  the  method 
actually  used  was  negligent:  Block  v.  Milwaukee  Street  Ry.  Co.,  89 
Wis.  371;  46  Am.  St.  Rep.  849. 

JOINT  LIABILITY—  CONCURRENT  NEGLIGENCE.— When  an 
Injury  occurs  through  the  concurrent  negligence  of  two  persons,  and 
would  not  have  happened  in  the  absence  of  either,  the  negligence 
of  both  is  the  proximate  cause  of  the  accident,  and  both  are  an- 
swerable: City  Electric  etc.  Ry.  Co.  y.  Conery,  61  Ark.  381;  54  Am. 
St.  Rep.  202. 

PLEADING.— THE  GENERAL  ISSUE  puts  the  plaintiff  on 
proof  of  every  material  averment  of  his  complaint:  Swift  ▼.  Tatner» 
88  Ga.  600;  82  Am.  St.  Bep.  101. 
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PLEADING— SUBSTANTIAL  CAUSE  OF  ACTION.— Bach 
count  of  a  complaint  that  will  support  a  judgment  by  default  con- 
tains a  substantial  cause  of  action. 

PLEADING— DKMUltiiEK— DETERMINING  MEASURE  OP 
DAMAGE.— A  demurrer  is  not  the  proper  method  of  determining 
what  is  a  proper  measure  of  damage.  Hence,  if  the  complaint  shows 
a  wrong  committed  by  the  defendant,  actionable  in  favor  of  the 
plaintiff,  it  is  good,  although  nominal  damages  only  may  be  recover- 
able; and  the  insertion  of  a  claim  of  special  damage,  not  legally  re- 
coverable, would  not  be  a  cause  of  demurrer. 

ANIMALS— "RUNNING  AT  LARGE,"  WHAT  IS.— A  colt 
about  three  months  old,  running  along  directly  in  front  of,  and  by 
the  side  of,  its  dam,  which  is  hitched  to  a  wagon  and  is  being  driven 
through  the  streets  of  a  city,  is  not  "running  at  large,"  within  the 
meaning  of  an  ordinance  prohibiting  horses  from  running  at  large 
on  the  streets. 

Action  to  recover  damages  to  a  horse  and  wagon  occasioned  by 
allowing  a  vicious  horse  to  run  at  large.  It  was  brought  by  the 
appellant,  Elliott,  against  the  appellee.  Kitchens,  and  was  com- 
menced before  a  justice  of  the  peace,  where  the  plaintiff  obtained 
a  judgment.  The  defendant  appealed  to  the  circuit  court.  The 
complaint  contained  two  counts.  The  defendant  demurred  to 
each  count,  and  to  the  whole  complaint,  but  these  demurrers  were 
overruled,  and  the  defendant  then  filed  three  pleas,  upon  which 
issue  was  joined.  The  main  question  decided  arose  under  the 
second  plea,  which  was  as  follows:  That,  at  the  time  of  the  al- 
leged injury,  there  was  an  ordinance  in  force,  in  the  city  of 
Jasper,  making  it  unlawful  for  any  horse  or  mule  to  run  at 
large  on  the  streets,  or  parks,  or  alleys  of  the  city  of  Jasper; 
that  said  alleged  injuries  occurred  in  the  corporate  limits  of  the 
<3ity  of  Jasper;  and  that,  at  the  time  the  colt  was  so  chased  or 
worried,  it  was  running  at  large  on  the  streets,  avenues,  or  parks, 
or  alleys  of  the  city  of  Jasper.  It  was  shown  that  the  plaintiff's 
mare  was  injured  and  that  his  wagon  was  broken.  The  ordi- 
nance of  the  city  was  put  in  evidence.  The  court  gave  the  gen- 
eral afl&rmative  charge  for  the  defendant.  There  was  a  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed,  assigning,  as 
error,  the  giving  of  such  charge. 

T.  L.  Sowell,  for  the  appellant. 

Coleman  &  Bankhead,  for  the  appellee. 

***  HEAD,  J.  Each  count  of  the  complaint  contains  a  sub- 
stantial cause  of  action.     In  other  words,  it  would  support  a 
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judgment  by  default.  This  is  true  upon  the  '^^  facts  stated, 
without  regard  to  the  legal  effect  of  the  ordinance  mentioned  in 
the  second  count,  upon  the  plaintiff's  right  of  action.  The  suffi- 
ciency of  the  counts  upon  demurrer  is  not  before  us,  and  we 
cannot  properly  pass  upon  the  questions  touching  that  subject, 
discussed  by  appellant's  counsel.  We  will  remark,  however,  that 
it  is  well  settled  that  demurrer  is  not  the  proper  method  of  deter- 
mining what  is  a  proper  measure  of  damage.  If  the  complaint 
shows  a  wrong  committed  by  the  defendant,  actionable  in  favor 
of  the  plaintiff,  it  is  good,  although  nominal  damages  only  may  h& 
recoverable.  The  insertion  of  a  claim  of  special  damage,  not  le- 
gally recoverable,  is  not  cause  of  demurrer.  We  notice  that  the 
first  count  claims  no  special  damages  at  all.  Under  that  count 
there  could  be  no  recovery  of  more  than  nominal  damages.  Th& 
second  count  claims  for  injuries  to  the  wagon  and  mare,  which 
would  let  in  proof  of  those  injuries. 

The  question  arises  under  the  defendant's  second  plea,  whether 
the  plaintiff's  colt  was  "running  at  large"  within  the  meaning 
of  that  allegation  of  the  plea;  for  if  that  allegation  was  proven 
the  defendant  was  entitled  to  the  general  charge  which  the  court 
gave — the  plaintiff  having  joined  issue  on  the  plea.  At  the  time 
of  the  injury  the  colt  was  about  thi'ee  months  old,  and  was  fol- 
lowing its  dam,  then  being  driven  by  plaintiff  to  a  wagon  through 
the  streets  of  Jasper:  In  12  American  and  English  Encyclopedia 
of  Law,  898,  we  find  the  following:  "  'Running  at  large,'  in 
statutes  imposing  a  penalty  on  one  who  suffers  animals  to  run  at 
large  in  public  places,  is  used  in  the  sense  of  strolling  without 
restraint  or  confinement;  as  wandering,  roving,  or  rambling  at 
will,  unrestrained.  Perhaps,  no  abstract  rule  under  the  statute 
can  be  laid  down,  applicable  to  every  case,  as  to  the  nature,  char- 
acter, and  amount  of  restraint  necessary  to  be  exercised  over  a 
domestic  animal  when  suffered  to  be  on  the  highway  incident  to 
its  use.  But  the  restraint  need  not  be  entirely  physical;  it  may 
depend  much  upon  the  training,  habits,  and  instincts  of  the  ani- 
mal in  the  particular  case;  and  the  sufficiency  of  the  restraint  is 
to  be  determined  more  from  its  effect  upon,  and  controlling  and 
restraining  influence  over,  the  animal  than  from  its  nature  or 
kind."  In  a  note,  the  following  quotation  from  Russell  v.  Cone, 
46  Vt.  604,  is  given:  "Suppose  a  span  ^'^^  of  horses  be  so  ac- 
customed to  be  kept  and  driven  together  that  while  the  owner 
is  riding  one  the  other  will  voluntarily  follow  as  closely  almost  as 
if  led  by  a  halter;  the  owner  while  taking  them  along  the  high- 
way in  this  manner  could  not  be  said  to  suffer  the  horse  so  volun- 
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tarily  following  its  mate  to  rim  at  large  in  violation  of  the  stat- 
ute. The  same  may  he  said  of  a  young  suckling  colt  upon  the 
highway,  with  no  restraint  other  than  instinct  to  follow  its  dam, 
which  is  being  driven  in  a  carriage  on  the  highway."  It  was 
accordingly  held  that  a  horse  accustomed  to  he  ridden  to  a  cer- 
tain point  by  the  owner,  and  then  to  return  home  alone  to  a 
point  where  the  owner's  boy  was  waiting  for  him  and  took  care  of 
him,  was  not  ^'running  at  large,"  if  his  owner  or  his  son  kept  so 
near  that,  owing  to  its  training,  it  would  not  wander  about  the 
highway,  but  go  directly  home.  A  number  of  other  authorities 
are  quoted  from  in  the  notes  stating  similar  principles.  Thus, 
a  dog  following  his  owner,  or  engaged  in  the  chase,  is  not  "run- 
ning at  large."  The  case  of  Smith  v.  Kansas  City  etc.  Ry  Co., 
58  Iowa,  622,  is  stated  as  follows:  "A  suckling  colt, 
followed  its  mother,  which  was  in  the  plaintiff's  con- 
trol, strayed  and  was  injured  by  defendant's  train. 
Held,  that  the  colt,  under  such  circumstances,  must 
be  deemed  to  have  been  running  at  large."  "The  fact  that  the 
colt  was  a  suckling  colt  and  its  mother  was  in  the  control  of  the 
plaintiff  did  not,  we  think,  hold  that  the  colt  was  in  such  con- 
trol. It  might,  perhaps,  under  ordinary  circumstances,  be  ex- 
pected to  follow  its  mother,  but  there  was  nothing  but  its  own 
inclination  to  restrict  its  freedom  and  prevent  it  from  straying, 
and  we  think  that  it  must  be  deemed  to  have  been  running  at 
large."  If  that  case  be  regarded  as  sound,  it  is  yet  distinguishable 
from  the  present.  There  the  colt  of  its  own  volition  strayed  away 
from  its  dam,  and,  when  injured,  was  at  large,  under  no  re- 
straint of  instinct  or  otherwise.  Here  the  facts  were  that  the 
colt  was  following  its  dam,  and  the  defendant's  horse,  loose  upon 
the  street,  ran  after  it.  The  colt  ran  along  directly  in  front  of 
and  by  the  side  of  its  dam,  and  plaintiff  kept  the  horse  from  it  by 
throwing  chips  and  trash  at  him,  which  he  picked  up  in  the  bed 
of  the  wagon,  until  he  drove  up  to  the  foundry  and  got  out  of  the 
wagon,  when  the  horse  got  in  between  the  colt  and  its  mother  and 
chased  it  away,  causing  '^'^^  the  mare  to  break  away  from  the 
plaintiff's  control  and  run,  ^vith  the  wagon,  after  the  colt.  There 
was  not  only  the  restraint  of  instinct  actually  in  force  at  the  time 
of  the  injury,  but  there  was  the  physical  presence  of  the  owner 
actually  exerting  control  and  protection  over  the  colt. 

"We  are  of  opinion  that,  under  the  facts  of  this  case,  and  the 
principles  of  law  above  stated,  the  colt  was  not  running  at  large 
within  the  meaning  of  the  plea,  and  the  ordinance  upon  which  it 
relies. 
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The  facts  were  sufficient,  in  all  other  respects,  to  carry  the 
case  to  the  jury.  The  court  erred  in  giving  the  afiirniative  charge 
for  the  defendant. 

Eeversed  and  remanded. 


ANIMALS  ARE  NOT  "RUNNING  AT  LARGE"  when  they  are  In 
charge  of  a  person  directing  or  controlling  their  movements:  Note 
to  Stewart  v.  Hunter,  8  Am.  St.  Rep.  272.  "Running  at  large" 
means  strolling  without  restraint  or  confinement,  or  wandering,  rov- 
ing, <5r  rambling  at  will,  unrestrained:  Wright  v.  Clark,  50  Vt.  130; 
28  Am.  Rep.  496. 


McGhee  v.  Wii-son. 

[Ill  Alabama,  615.] 

HOMESTEAD— HUSBAND'S  CONVEYANCE  OP  RIGHT 
OF  WAY  OVER,  IS  VOID,  UNLESS  WIPE  JOINS.— A  husband 
cannot,  without  the  consent  of  his  wife,  grant  or  alienate  a  right  of 
way  for  a  railroad  across  laud  owned  by  him  and  occupied  as  a 
homestead  by  his  family.  Such  a  conveyance,  made  by  him,  without 
her  consent,  by  an  instrument  in  writing,  in  which  she  does  not  join. 
Is  a  nullity  and  works  no  estoppel  against  the  husband. 

Statutory  action  of  ejectment,  brought  by  A.  J.  Wilson,  the 
appellee,  against  C.  M.  McGhee,  Henry  Fink,  and  Samuel  Spen- 
cer, as  receivers  of  the  East  Tennessee,  Virginia  &  Georgia  Eail- 
road  Company,  to  recover  a  certain  strip  of  land  used  by  the  com- 
pany as  a  right  of  way.  The  defendants  claimed  title  to  the  land 
under  a  conveyance  executed  by  A.  J.  Wilson  on  April  18,  1889, 
to  the  Eome  &  Decatur  Kailroad  Company,  and  which  granted 
and  conveyed  a  right  of  way  across  the  land  in  question.  The 
defendants  regularly  connected  themselves  with  this  deed,  and 
showed  possession  in  themselves  and  those  from  whom  they  de- 
raigned  title  after  the  execution  of  the  deed.  The  plaintiff's  evi- 
dence tended  to  show  that,  at  the  time  of  executing  the  deed, 
he  owned  the  land  through  which  he  granted  the  right  of  way, 
and  occupied  it  as  a  homestead,  together  with  his  wife,  that  there 
were  one  hundred  and  twenty  acres  in  the  tract,  and  that  his 
wife  did  not  join  with  him  in  the  execution  of  the  deed.  The 
plaintiff  obtained  judgment,  and  the  defendants  appealed. 

Denson  &  Burnett,  for  the  appellants. 

Dortch  &  Martin,  for  the  appellee. 

•I''  COLEMAN,  J.  The  appellee,  Wilson,  instituted  the  stat- 
utory action  of  ejectment  to  recover  a  small  strip  of  land.  The 
material  question  argued  by  the  appellant  is,  whether  a  right  of 
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way  granted  and  conveyed  by  the  husband,  by  a  proper  instru- 
ment duly  executed  by  him,  but  in  which  the  wife  did  not  join, 
over  the  homestead,  is  valid  and  operative  as  against  him.  This 
question  has  been  answered  in  the  aflSnnative  by  the  courts  in 
Iowa  and  Texas:  Chicago  etc.  E.  E.  Co.  v.  ®^**  Swinney,  38  Iowa, 
182;  Ottumwa  etc.  E.  E.  Co.  v.  McWilliams,  71  Iowa,  164;  Chi- 
cago etc.  Ey.  Co.  v.  Titterington,  84  Tex.  218;  31  Am.  St.  Eep. 
39;  Eandall  v.  Texas  Cent.  Ey.  Co.,  63  Tex.  586. 

In  Lewis  on  Eminent  Domain,  section  589,  the  text  is,  that 
''the  husband  may  make  a  valid  grant  of  a  right  of  way  through 
lands  belonging  to  him  and  occupied  as  a  homestead."  The 
above  cases  from  Iowa  and  Texas  are  cited  in  support  of  the 
text. 

In  Smyth  on  Homestead  and  Exemptions,  the  author  uses  the 
following  language  in  section  303:  "The  power  of  the  husband  to 
grant  right  of  way  over  the  homestead  without  the  wife's  consent 
seems  to  be  established  by  a  late  case  in  Iowa.  The  proposition, 
as  heretofore  generally  understood  and  conceded,  has  been  that 
the  homestead  should  not  only  be  protected  from  forced  sale 
upon  legal  process,  but  that  neither  spouse  could  legally  convey 
or  encumber  it,  but  it  would  seem  that  an  easement  is  not  to  be 
regarded  as  affecting  the  title  to  the  land,  and  that,  therefore, 
the  husband  might  grant  a  way  over  the  homestead,  so  long  as 
thereby  he  does  not  defeat  the  occupancy  of  it  as  such,  upon  the 
same  principle  that  a  husband,  having  the  control  of  the  income 
from  the  homestead,  might  lease  such  parts  aa  were  not  in 
actual  use  by  the  family,  or  might  farm  out  a  part  of  it  on 
shares.  That  he  could  alone  grant  an  estate  in  it,  even  of  the 
nature  of  an  easement,  which  should  be  a  permanent  one  and  un- 
controllable by  the  spouses,  appears  to  be  antagonistic  to  the 
general  intentions  of  the  framers  of  the  constitution  and  laws  as 
to  homesteads,  but  the  latest  ruling  upon  the  point  favors  the 
right  of  the  husband  so  to  do.'*  The  author  cites  the  case  from  38 
Iowa,  supra. 

In  the  case  of  Trickey  v.  Schlader,  52  111.  78,  the  facts  are  not 
given.  We  notice  the  following  statement  in  the  opinion:  "As 
this  road  was  only  an  easement,  and  did  not  dispose  of  the  fee, 
the  question  of  a  homestead  right  in  the  land  by  the  surviving 
widow  cannot  arise." 

We  have  no  criticism  to  make  of  these  decisions,  or  the  law 
as  declared  by  the  text-writers  we  have  quoted.  The  decisions 
may  accord  with"  the  law  and  its  policy  of  those  states.  They  do 
not  accord  Avith  ours.    Section  2507  of  the  code  of  1886  reads  as 
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follows:  'The  homestead  of  every  resident  of  this  state,  with 
the  improvements  **^®  and  appurtenances,  not  exceeding  in 
value  two  thousand  dollars,  and  in  area  one  hundred  and  sixty 
acres,  shall  be,  to  the  extent  of  any  interest  he  may  have  therein, 
whether  a  fee  or  less  estate,  or  whether  held  in  common  or  in 
severalty,  exempt  from  levy  and  sale  under  execution  or  other 
process  for  the  collection  of  debts  contracted  after  twenty-third 
day  of  April,  1873,  during  his  life  and  occupancy,  and  if  he  leave 
surviving  him  a  widow  and  minor  child  or  children,  or  either, 
during  the  life  of  the  widow  and  minority  of  the  child  or  chil- 
dren; but  the  area  of  the  homestead  shall  not  be  enlarged  by 
reason  of  any  encumbrance  thereon,  or  of  the  character  of  the 
estate  or  interest  owned  therein  by  him." 

Section  2508  is  as  follows:  "l^o  mortgage,  deed,  or  other 
conveyance  of  the  homestead  by  a  married  man  shall  be  valid 
without  the  voluntary  signature  and  assent  of  the  wife,  which 
must  be  shown  by  her  examination,  separate  and  apart  from  him, 
before  an  officer  authorized  by  law  to  take  acknowledgment  of 
deeds,  and  the  certificate  of  such  officer  upon,  or  attached  to  such 
mortgage,  deed,  or  other  conveyance,  which  certificate  must  be 
substantially  in  the  following  form,''  etc. 

These  statutes  are  fully  in  harmony  with  the  constitution  of 
the  state:  Const.,  art.  10,  par.  2.  By  many  decisions  of  this 
court,  it  has  been  held  that  any  conveyance  of  the  homestead  by 
the  husband  alone,  or  defectively  executed  by  the  wife,  is  a  nul- 
lity: McGuire  v.  Van  Pelt,  55  Ala.  345;  Miller  v.  Marx,  55  Ala. 
322;  Balkum  v.  Wood,  58  Ala.  642;  Gamer  v.  Bond,  61  Ala.  84; 
Slaughter  v.  McBride,  69  Ala.  510;  Scott  v.  Simons,  70  Ala.  352; 
Snedecor  v.  Freeman,  71  Ala.  140;  DeGrafi'enried  v.  Clark,  75 
Ala.  425;  Crim  v.  Nelms,  78  Ala.  604. 

It  ]ias  also  been  held  that  such  invalid  conveyances  do  not 
operate  as  an  estoppel  against  the  husband:  Halso  v.  Seawright, 
65  Ala.  431;  Alford  v.  Lehman,  76  Ala.  526;  Crim  v.  Nelms,  78 
Ala.  604. 

In  Jenkins  v.  Harrison,  66  Ala.  345,  it  was  held:  "The  consti- 
tutional provision  which  declares  that  a  'mortgage,  or  other 
alienation  of  the  homestead,'  by  a  married  man,  *shall  not  be 
valid,  without  the  voluntary  signature  and  assent  of  the  wife* 
(Const.,  art.  10,  sec.  2),  applies  only  to  instruments  which  are 
perfected  by  delivery,  and  operative  as  conveyances;  and  though 
an  ®^"  instrument  which  is  duly  signed,  sealed,  and  acknowl- 
edged as  a  deed,  but  defective  and  inoperative  as  a  deed  for  want 
of  delivery,  may  be  enforced  in  equity,  as  against  the  husband  or 
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his  heirs,  as  a  contract  to  convey,  it  cannot  be  so  enforced  as  to 
the  homestead." 

The  construction  placed  upon  the  constitutional  provision  and 
statutes  of  this  state  by  these  decisions,  and  the  reasons  therefor, 
are  not  in  accord  with  the  reasoning  and  conclusions  of  the  courts 
in  the  cases  cited  as  sustaining  the  proposition  that  the  husband 
can  make  a  valid  conveyance  of  right  of  way  over  the  homestead 
without  the  voluntary  assent  of  the  wife,  or  that  such  a  convey- 
ance operates  as  an  estoppel  upon  him,  or  that  an  agreement  by 
him  to  convey  may  be  specifically  enforced. 

In  the  well-considered  case  of  Pilcher  v.  Atchison  etc.  E.  R. 
Co.,  38  Kan.  516;  6  Am.  St.  Eep.  770,  the  court  after  review- 
ing the  cases  cited  from  Iowa  and  Texas,  for  reasons  consistent 
with  the  decisions  of  this  court,  and  which  are  entirely  satis- 
factory to  us,  lay  down  the  rule  that  "the  husband  cannot,  with- 
out the  consent  of  his  wife,  grant  or  alienate  the  right  of  way  for 
a  railroad  across  land  owned  by  him  and  occupied  as  a  homestead 
by  his  family." 

In  Waples  on  Homestead  and  Exemption,  page  945,  it  is  said: 
"Right  of  way  is  an  easement  of  perpetual  use,  and  is,  therefore, 
almost  equivalent  to  fee  simple  title;  it  prevents  the  owner  from 
the  exercise  of  dominion.  Could  such  an  easement  be  granted 
without  molesting  the  enjoyment  of  the  homestead,  there  would 
seem  to  be  no  good  reason  why  a  married  owner  could  not  give 
it  without  the  assent  of  the  other  matital  partner,  since,  in  such 
case,  the  encumbrance  would  not  be  such  as  to  defeat  the  pur- 
pose of  the  law  in  protecting  families  in  their  homes.  It  can 
hardly  be  conceived,  however,  that  a  railroad  can  cross  a  farm,  or 
the  grounds  of  a  town  residence,  without  disturbing  the  domin- 
ion and  enjoyment  of  the  property.  It  is  held,  therefore,  that  the 
granting  of  right  of  way,  by  a  married  man,  through  his  home- 
stead requires  the  consent  of  his  wife.  Where  there  is  no  con- 
stitutional or  statutory  requirement  that  her  consent  must  be  es- 
tablished by  written  evidence,  other  testimony  will  suffice. 

"Where  the  law  allows  the  husband  to  lease  the  homestead  *^* 
without  the  consent  of  his  wife,  the  reason  for  his  inability  to 
grant  the  right  of  way  across  it  by  his  individual  act  may  not  ap- 
ply; but  there  is  difference  between  leasing  for  a  time  and  grant- 
ing right  of  way  without  limit  as  to  duration." 

The  fact  that  the  homestead  exemption  embraces  one  hundred 
and  sixty  acres  in  area  when  not  in  a  city  or  town  is  conclusive 
that  the  object  was  to  provide  something  more  than  a  mere  house 
in  which  the  family  might  reside.    It  is  manifest  that  it  contem- 
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plated  a  source  from  which  a  living  might  be  derived  for  the 

family. 

Conceding,  then,  that  the  instrument  conveyed  only  a  right  of 
way,  our  conclusion  is,  that  if  it  conveyed  a  right  of  way  over  the 
homestead,  not  having  been  legally  executed  by  the  wife,  the 
conveyance  is  null  and  void.  We  must  not  be  understood  as 
holding  that  the  conveyance  was  limited  to  the  right  of  way,  and 
that  it  did  not  convey  title  to  the  strip  of  land.  We  have  con- 
ceded the  question  for  the  argument  only.  The  evidence  not  only 
authorized  but  justified  the  trial  court  in  the  conclusion  that  the 
right  of  way  granted  was  within  the  homestead  of  the  grantor. 

Afl&rmed. 


HOMESTEAD— CONVEYANCE  BY  HUSBAND  ALONE— RIGHT 
OF  WAY. — A  conveyance  of  a  homestead,  in  which  the  wife  does 
not  join,  is  absolutely  void  under  a  statute  declaring  that  no  convey- 
ance affecting  the  homestead  of  a  married  man  shall  be  of  any 
validity,  unless  the  wife  joins  in  the  execution  thereof:  Note  to  Van 
Sandt  V.  Alvis,  50  Am.  St.  Rep.  28;  McKenzie  v.  Shows,  70  Miss.  388; 
85  Am.  St.  Rep.  654;  monographic  note  to  Poole  v.  Gerrard.  65  Am. 
Dec.  484,  on  conveyance  of  homestead.  It  has  been  held  that  the 
husband  alone  may  convey  a  part  of  a  community  homestead  to  a 
railway  company  for  a  right  of  way,  provided  such  conveyance  ooes 
not  operate  to  interfere  with  the  enjoyment  of  the  homestead  by 
the  wife:  Chicago  etc.  Ry.  Co.  v.  Titterington,  84  Tex.  218,  31  Am. 
St.  Rep.  39;  but,  on  the  other  hand,  the  consent  of  the  wife  is  held 
necessary  to  validate  a  grant  made  by  a  husband  to  a  railroad  of  a 
right  of  way  over  the  homestead  occupied  as  such  by  the  family: 
Pilcher  v.  Atchison  etc.  R.  R.  Co.,  38  Kan.  516;  6  Am.  St.  Rep.  770. 


Ellis  v,  Pratt  City. 

[Ill  Alabama,  629.] 

GARNISHMENT— EXEMPTION  OF  INSURANCE  MONEY. 
If  city  property,  used  for  municipal  purposes,  is  exempt,  under  the 
statute,  from  levy  and  sale  under  judicial  process,  insurance  money, 
after  a  loss,  takes  the  place  of  the  property  and  is  also  exempt. 
Hence,  a  city  hall,  so  used,  is  municipal  property,  and  Insurance 
money  thereon,  after  a  fire,  is  exempt  from  garnishment,  although 
the  building  has  been  re-erected  in  better  condition  than  before  de- 
struction, without  using  any  part  of  the  insurance  money,  which  has 
not  been  collected,  as  these  facts  do  not  show  that  the  city  has 
waived  or  lost  its  claim  of  exemption. 

GARNISHMENT-EXEMPTIONS— BURDEN  OP  PROOF. 
The  statutory  rules  governing  the  contest  of  exemptions  where  tlie 
rights  of  creditors,  or  third  persons  claiming  the  property,  are  in- 
volved, are  not  applicable  to  the  trial  of  an  exemption  claimed  di- 
rectly by  the  judgment  debtor,  as  where  a  city  claims  exemption  as 
to  certain  property  used  for  municipal  purposes;  and  the  burden  of 
proof  is  upon  the  plaintiff.  In  such  a  contest,  to  show  that  insurance 
money,  the  proceeds  of  the  property,  after  its  destruction  by  Are,  is 
•abject  to  garnishment  in  the  hands  of  the  insurance  company. 
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Garnishment  suit.  On  May  17,  1894,  the  appellant,  Susan 
Ellis,  recovered  of  the  appellee,  Pratt  City,  a  judgment  for  one 
thousand  dollars  damages  and  ninety-four  dollars  and  sixty  cents 
costs,  in  an  action  of  tort.  On  May  21,  1895,  a  garnishment  was 
sued  out,  and  on  the  next  day  it  was  served  on  the  Southern 
Insurance  Company,  one  of  the  garnishees.  On  June  20,  1895, 
the  company  answered,  admitting  an  indebtedness  of  one  thou- 
sand dollars  due  to  Pratt  City,  payable  in  sixty  days  after  June 
18,  1895,  and  setting  forth  th'kt  it  was  due  under  a  policy  of  in- 
surance on  the  public  hall  and  market  house,  and  that  the  de- 
fendant claimed  said  money  to  be  exempt,  under  the  law,  from 
garnishment  because  it  was  insurance  money  on  public  buildings. 
The  answer  asked  the  court  to  direct  the  payment  of  the  money. 
The  defendant  filed  its  claim  of  exemption,  which  the  plaintiff 
contested,  but  it  was  clearly  shown  that  the  buildings,  which 
had  been  burned,  were  used  for  municipal  purposes.  The  plain- 
tilt's  motion  for  a  judgment  against  the  garnishee  was  overruled,, 
and  judgment  was  rendered  discharging  the  garnishee,  from, 
which  the  plaintiff  appealed. 

Brown  &  Harsh,  for  the  appellant. 

Houghton  &  Collier  and  J.  B.  Aird,  for  the  appellee. 

«3o  HARALSON,  J.  1.  Section  2514  of  the  code  provides, 
that  '"'all  property,  real  or  personal,  belonging  to  the  several  coun- 
ties or  municipal  corporations  of  this  ^'^^  state,  and  used  for 
county  or  municipal  purposes,  shall  be  exempt  from  levy  and  sale 
under  any  process,  judgment,  or  decree  whatsoever.*' 

In  Mayor  etc.  v,  Eumsey,  63  Ala.  352,  touching  the  power  of 
municipal  corporations  to  purchase  and  hold  property  for  mu- 
nicipal purposes,  this  court  said:  "We  do  not  hesitate  to  de- 
clare that  city  property  owned  or  used  by  the  corporation  for 
public  purposes,  such  as  public  buildings,  public  markets,  hospi- 
tals, cemeteries,  engine-houses,  fire  engines  and  their  apparatus, 
and  other  property,  real  or  personal,  of  kindred  utility,  cannot 
be  taken  in  execution  for  debts  of  the  city.  But  if  the  city  own* 
private  property,  not  useful  or  used  for  corporate  purposes,  such 
property  may  be  seized  and  sold  under  final  process,  precisely  as 
similar  property  of  individuals  is  seized  and  sold:  2  Dillon  on 
Municipal  Corporations,  sec.  446.**  And  in  a  still  more  recent 
case,  Murphree  v.  Mobile,  104  Ala.  532,  it  was  held  that  where 
land  owned  by  a  city  has  been  used  for  municipal  purposes  for 
a  great  number  of  years,  the  fact  that  for  a  short  time  during 
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such  contirmons  use  the  city  did  not  have  occasion  to  use  all  of 
said  property,  or  that  there  was  a  temporary  use  of  it  for  pri- 
vate purposes  at  a  small  rental,  does  not  change  the  character  of 
the  use  to  which  the  property  was  applied,  and  the  land  does  not 
thereby  lose  its  exemption  from  levy  and  sale  under  execution 
as  provided  by  section  2514  of  the  code":  Klein  v.  New  Orleans, 
1)9  U.  S.  149. 

It  cannot  be  doubted,  under  our  holdings,  that  the  city  hall  in 
Fratt  City,  under  the  facts  disclosed,  was  municipal  property, 
held  and  used  by  the  city  for  municipal  purposes,  exempt  from 
levy  and  sale  under  any  judicial  process,  judgment,  or  decree. 

2.  It  is  well  settled  by  the  current  of  authority  that  where  a 
debtor's  property,  being  his  family  homestead,  burns  down,  be- 
ing insured  against  loss  by  fire,  the  insurance  money  takes  the 
place  in  the  exemption  statute  of  the  property  destroyed,  and, 
like  it,  is  also  exempt  and  not  liable  to  garnishment:  Thompson 
on  Homesteads  and  Exemptions,  sec.  750.  The  reason  of  the 
rule  is  found  in  the  fact  that  the  property  has  been  exempted  by 
law  for  the  use  of  the  exemptor  and  his  family,  and  he  may  in- 
sure it  to  protect  himself  and  them  from  loss.  It  is  intended  by 
the  insurance  to  secure  the  *^^  means,  in  case  of  loss,  for  the 
restoration  of  the  property  after  its  destruction  by  fire.  Not  to 
allow  the  insurance  money  after  loss  to  take  the  place  of  the 
property  destroyed,  and  be  exempt  from  liability  to 
the  debts  of  the  exemptor,  would,  by  a  mere  technical  evasion, 
pervert  the  object  and  spirit  of  the  statutes  of  exemptions,  al- 
ways to  be  liberally  construed  in  favor  of  the  exemptor.  The 
same  rule  applies  to  exempted  personal  property:  Houghton  v. 
Lee,  50  Cal.  101;  Hall  v.  Fulgham,  86  Tenn.  451;  White  v.  Fulg- 
ham,  87  Tenn.  281;  Crawford  v.  Carroll,  93  Tenn.  661;  42  Am. 
St.  Eep.  943;  Eeynolds  v.  Haines,  83  Iowa,  342;  32  Am.  St.  Eep. 
311;  Kaiser  v.  Seaton,  62  Iowa,  463;  Stebbins  v.  Peeler,  29  Vt. 
289;  Mitchell  v.  Millhoan,  11  Kan.  617;  Cooney  v.  Cooney,  65 
Barb.  524;  Smyth  on  Homesteads  and  Exemptions,  sec.  102; 
AVaples  on  Homesteads  and  Exemptions,  609. 

A  different  rule  has  been  announced  in  "Wooster  v.  Page,  54 
N.  H.  125,  20  Am.  Rep.  128,  and  in  Smith  v.  Batcliff,  66  Miss. 
<)83,  14  Am.  St.  Rep.  606;  but  these  cases  are  not  sanctioned  by 
the  weight  of  authorities. 

No  reason  can  be  assigned  why  a  municipal  corporation  may 

not  insure  property  owned  by  it  for  municipal  purposes  against 

destruction  by  fire,  and  that  the  proceeds  of  the  policy,  in  case 

of  loss,  shall  not  stand  in  the  place  of  the  property  destroyed. 
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to  be  used  by  it  for  the  restoration  of  the  property.  On  prin- 
ciple and  authority,  the  corporation,  in  such  a  case,  will  stand 
upon  the  same  footing  as  to  the  insurance  fund  as  an  individual 
exemptor  under  the  statute,  who  insures  his  exempted  property: 
Fleishel  v.  Hightower,  62  Ga.  324. 

3.  There  was  no  dispute  as  to  the  fact  that  the  hall  of  the  city 
was  insured  for  one  thousand  dollars,  and  the  insurance  com- 
pany acknowledged  its  obligations  to  pay.  When  garnished,  it 
filed  its  answer  admitting  the  indebtedness,  payable  on  and  after 
the  18th  of  June,  1895,  and  set  up  that  defendant  claimed  the 
money  as  exempt  from  garnishment,  because  it  was  insurance 
money  on  the  hall  and  market  house  of  the  city — a  public  build- 
ing.   It  asked  the  court  to  direct  how  the  money  should  be  paid. 

The  defendant,  as  claimant,  propounded  its  claim  duly  veri- 
fied in  the  court.  The  claim  as  made  was,  that  the  building 
which  had  been  insured  and  destroyed  by  fire  belonged  to  the 
city  and  had  been  occupied  and  used  by  it  for  municipal  pur- 
poses, and  was  necessary  for  its  use  ^^*  in  the  administration  of 
its  government.  The  proofs  fully  sustained  this  claim  of  the 
city.  It  was  also  shown  that  in  May,  1895,  before  this  garnish- 
ment proceeding,  the  mayor  and  aldermen  of  the  city  met  and 
adopted  a  resolution  to  rebuild  said  hall  and  market  on  its  for- 
mer site,  and  setting  aside  the  funds  arising  from  the  insurance 
of  the  one  destroyed,  for  the  purpose  of  erecting  the  new  one. 
It  was  also  undisputed,  as  stated  in  the  abstract,  that  at  the  time 
of  the  trial,  "this  building  had  been  erected  by  the  defendant, 
Pratt  City,  in  better  condition  than  it  was  before  the  fire,  and 
without  the  use  of  any  part  of  the  insurance  money,  same  never 
having  been  collected,  but  that  the  city  still  owed  something  for 
said  re-erection,"  but  how  much  was  not  shown. 

The  plaintiff,  and  this  proof,  moved  the  court  for  a  judg- 
ment against  the  garnishee  for  lack  of  a  sufficient  claim  of  ex- 
emption by  claimant.*  The  only  ground  for  the  support  of  this 
motion  seems  to  grow  out  of  the  admitted  fact,  that  at  the  time 
of  the  trial,  the  building  that  had  been  destroyed  had  been  re- 
placed by  the  city  in  a  better  condition  than  before  its  destruc- 
tion, without  the  use  of  any  part  of  the  said  insurance  money. 

Neither  the  rules  for  the  contest  of  the  right  of  exemptions 
between  the  parties  claiming  them  and  a  creditor  contesting 
such  claim,  nor  for  the  contest  of  a  fund  in  the  hands  of  a  gar- 
nishee, between  the  plaintiff  seeking  to  subject  the  fund  as  liable 
to  his  debt,  and  a  claimant,  disclosed  by  the  garnishee,  brought 
in  on  notice  to  him — as  prescribed  by  statute  in  each  instance— 
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were  designed  for  or  are  applicable  for  the  trial  of  an  exemption 
of  the  character  of  the  one  before  us.  The  statute,  section  2514 
of  the  code,  as  we  have  seen,  exempts  absolutely  from  levy  and 
sale  under  legal  process  all  real  and  personal  property  used  for 
municipal  purposes. 

The  plaintifl'  has  failed  to  show,  as  the  burden  was  on  her  to 
do,  any  right  of  condemnation  of  said  fund  in  the  hands  of  the 
garnishee.  Under  the  evidence  in  the  case,  and  the  legal  prin- 
ciples applicable  thereto,  said  fund  was  not  liable  to,  but  was 
exempt  from,  plaintiff's  garnishment.  The  fact  that  the  build- 
ing had  been  re-erected  by  the  defendant  in  the  manner  stated, 
without  the  use  of  any  part  of  the  insurance  money,  which  had 
not  been  collected,  did  not  show  that  defendant  had  waived  or 
lost  its  claim  of  eexmptibn  thereto,  nor  give  ®^  plaintiff  any 
right  to  judgment  against  the  garnishee.  There  was  no  error  in 
the  judgment  of  the  lower  court  discharging  the  garnishee  and 
overruling  the  motion  of  plaintiff  for  a  judgment  of  condemna- 
tion of  said  fund:  Porter  etc.  Co.  t.  Perdue,  105  Ala.  293;  53  Am. 
St.  Eep.  124, 

Aflfirmed, 


EXEMPTION  OF  PROCEEDS  OF  EXEMPT  PROPERTY,— IN- 
SURANCE MONEY  derived  from  a  policy  of  Insurance  on  home- 
stead improvements  is  not  subject  to  garnishment  at  the  suit  of  a 
creditor:  Chase  v.  Swayne,  88  Tex.  218;  53  Ain.  St.  Rep.  742,  and 
note.  The  proceeds  of  Insurance  on  exempt  personal  property,  de- 
Btroyed  by  fire,  is  also  exempt  from  execution  or  garnishment:  Rey- 
nolds v.  Haines,  83  Iowa,  342;  32  Am.  St.  Rep.  311;  Puget  Sound  etc. 
Co.  V.  Jeffs,  11  Wash.  466;  48  Am.  St.  Rep.  885.  On  the  other  hand 
are  cases  holding  that  an  unadjusted  loss  on  a  policy  of  insuranca 
may  be  attached:  Note  to  Palmer  v.  Merrill,  52  Am.  Dec.  786;  that 
an  insurance  company  is  liable  as  garnishee  or  trustee  of  the  In- 
sured after  a  loss,  though  the  property  insured  was  exempt  from 
attachment:  Wooster  v.  Page,  54  N.  H.  125;  20  Am.  Rep.  128;  and 
that  insurance  money  due  after  the  loss  of  a  house  on  a  homestead 
is  not  exempt  from  levy  under  execution  or  attachment:  Smith  t. 
RatclifT,  66  Miss.  683;  14  Am.  St  Rep.  606;  note  to  Morgan  t.  Boun- 
tree,  45  Am.  St  Bep.  23& 
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Heeriman  v.  Menzies. 

[115  Caufobkia,  16.] 

A  MONOPOLY  EXISTS  WHEN  all  or  so  nearly  aU  of  an  ar- 
ticle of  trade  or  commerce  in  a  community  or  district  is  brought 
witbin  tlie  hands  of  one  man,  or  set  of  men,  as  to  practically  bring 
the  producrlon  of  the  commodity  or  thing  within  such  single  con- 
trol, to  the  exclusion  of  all  competition  or  free  trafii*c  therein.  Any« 
thing  less  than  this  is  not  a  monopoly. 

TRADE,  RESTRAINT  OF,  WHEN  NOT  UNLAWFUL.— If 
an  association  of  firms  engaged  in  the  business  of  stevedoring  in  a 
city  enter  into  a  contract  which  provides  that  its  object  is  to  govern 
and  control  the  business  of  master  stevedores  to  be  carried  on  by  its 
n.-t'mbors,  and  to  divide  the  profits  and  losses  of  the  business  so 
carried  on,  that  the  association  Is  to  continue  for  five  years,  and  I» 
given  power,  through  a  majority  of  votes  of  its  members,  to  fix  a 
s<'hodnle  of  prices  to  be  charged  by  its  members,  and  that  none  of 
tbem  will  do  worl£  for  any  less  price  than  that  so  fixed,  except  &a 
may  be  allowed  by  the  association,  and  that  any  member  violating 
the  contract  shall  pay  the  association  a  specified  sum  as  liquidated 
damages,  such  contract  will  not  be  held  to  be  unlawful  as  In  re- 
straint of  trade,  if  it  does  not  appear  that  the  purpose  thereof  was 
any  control  of  the  business  of  the  city  wherein  it  was  made  to  such 
an  extent  as  to  enable  the  members  to  exclude  competition  therein 
or  to  control  the  prices  of  such  business. 

TRADE  RESTRAINT  —  MONOPOLIES  —  C?OMBINATONS 
BETWEEN  INDIVIDUALS  or  firms  for  the  regulation  of  prices 
and  of  competition  In  business  are  not  monopolies,  and  are  not  un- 
lawful as  in  restraint  of  trade  so  long  as  they  are  reasonable,  and 
do  not  Include  all  of  a  commodity  or  trade,  or  create  such  re8trle> 
tions  as  to  materially  affect  the  freedom  of  commerceu 

Henry  M.  Clement,  for  the  appellants, 

T.  C.  Coogan,  for  the  respondents. 

*»  VAN  FLEET,  J.    In  this  case,  the  defendants  appealed  to 
this  court  from  the  judgment  and  from  an  order  denying  a  mo- 

AM.  St.  rep.,  Vol.  LVL— «  (81 ) 
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tion  for  a  new  trial.  The  appeal  from  the  judgment  was  here- 
tofore dismissed,  and  the  order  denying  a  new  trial  affirmed  in 
Department:  Herriman  v.  Menzies,  115  Cal.  25.  Subsequently, 
the  order  dismissing  the  appeal  from  the  judgment  was,  upon  pe- 
tition therefor,  set  aside,  and  a  hearing  of  the  motion  ordered 
in  Bank.  Since  the  last  order,  the  appeal  from  the  judgment  has 
been  submitted  upon  the  merits,  but  without  a  waiver  of  said 
motion  to  dismiss. 

The  appeal  from  the  judgment  involves  but  one  question — 
whether  the  complaint  states  a  cause  of  action.  The  objection 
urged  is,  that  the  contract  which  forms  the  basis  of  the  action, 
and  under  which  the  accounting  is  asked,  is  contrary  to  public 
policy  and  void.  The  contract  is  set  out  in  haec  verba.  It  pro- 
vides for  the  formation  of  an  association  between  several  firms 
and  individuals  engaged  in  the  business  of  stevedoring  in  the 
city  of  San  Francisco,  under  the  name  of  the  Master  Stevedores* 
Association,  "to  govern  and  control  the  business  of  master  steve- 
dores, to  be  carried  on  by  its  members,  and  to  divide  the  profits 
and  losses  of  said  business  so  carried  on."  The  association  is  to 
continue  five  years.  Certain  officers,  consisting  of  president,  vice 
president,  and  secretary,  whose  duties  are  defined,  and  a  stand- 
ing committee  for  the  auditing  of  accounts  of  the  members,  are 
provided  for.  The  association  is  given  ^®  power  through  a  ma- 
jority vote  of  its  members  to  "fix  a  schedule  of  prices  or  charges 
for  any  and  all  work,  as  stevedores,  to  be  done  and  performed  by 
its  members,  and  they  hereby  agree  that  they  will  each  of  them 
observe  and  abide  by  such  schedule  of  prices  or  charges,  and  that 
none  of  them  will  do  or  perform  any  such  work  at  or  for  less  or 
lower  prices,  or  suffer  or  allow  any  discount  to  be  made  there- 
from, except  as  may  be  allowed  or  authorized  by  the  association. 

"9.  Each  of  the  firms  and  parties  hereto  is  to  carry  on  the 
business  of  master  stevedores,  according  to  the  provisions  of  this 
agreement,  in  their  own  names  as  heretofore,  for  the  benefit  of 
this  association;  and  each  agree  to  do  so  in  an  efficient  and  eco- 
nomical manner,  and  that  their  disbursements  shall  be  subject  to 
examination  and  approval  or  disapproval  as  herein  provided." 

Each  member  is  required  to  keep  full  and  correct  accounts  of 
the  business  done  by  him,  including  all  receipts  and  disburse- 
ments, and  render  statements  thereof  at  stated  intervals  to  the  as- 
sociation. The  agreement  covers  all  business  done  by  any  of  the 
members  in  San  Francisco  and  the  other  ports  in  the  state,  and 
provides  that  any  member  violating  any  provision  of  the  contract 
shall  pay  to  the  association  a  certain  amount  as  liquidated  dam- 
ages. 
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It  is  contended  that  the  contract  contemplates  an  illegal 
scheme  and  combination  to  stifle  competition  in  the  stevedoring 
business,  and  is  in  restraint  of  trade,  and  that  its  effect  is  to 
create  a  monopoly;  and  that  in  these  respects  it  contravenes  pub- 
lic policy,  and  is  opposed  to  good  morals,  and  so  constitutes  no 
proper  basis  for  an  action  either  at  law  or  in  equity. 

The  objection  that  its  effect  is  to  create  a  monopoly  in,  and 
unduly  restrict,  the  business  of  stevedoring  does  not  find  support 
in  its  terms.  A  monopoly  exists  where  all,  or  so  nearly  all,  of  an 
article  of  trade  or  commerce  within  a  community  or  district  is 
brought  within  the  hands  of  one  man  or  set  of  men,  as  to  prac- 
tically bring  the  handling  or  production  of  the  commodity  or 
thing  ^^  within  such  single  control  to  the  exclusioaa  of  compe- 
tition or  free  traffic  therein.  Anything  less  than  this  is  not  a  mo- 
nopoly. Webster  defines  it  as  "the  sole  power  of  dealing  in  any 
species  oi  goods";  and  Bouvier  as  "the  abuse  of  free  commerce,  by 
which  one  or  more  individuals  have  procured  the  advantage  of 
selling  all  of  a  particular  kind  of  merchandise."  And  these  defi- 
nitions accord  with  that  given  by  later  writers:  Spelling  on  Trusts 
and  Monopolies,  sec.  138. 

An  agreement,  the  purpose  or  effect  of  which  is  to  create  a 
monopoly,  is  unlawful,  if  it  relate  to  some  staple  commodity,  or 
thing  of  general  requirement  and  use,  or  of  necessity,  and  not 
something  of  mere  luxury  or  convenience.  Assuming  that  the 
business  of  stevedoring  is  a  thing  which  is  the  proper  subject  of 
a  monopoly  within  this  definition,  there  is  nothing  in  this  agree- 
ment to  render  it  obnoxious  to  that  objection,  nor  anything  to 
show  that  it  will  operate  to  unlawfully  restrain  trade.  It  no- 
where appears  therefrom  that  the  parties  to  this  contract,  by 
the  combination  of  their  business  interests  provided  for,  are  in 
the  control,  or  an3rthing  like  the  control,  of  that  business  in  San 
Francisco,  to  an  extent  to  enable  them  to  exclude  competition 
therein,  or  control  the  price  of  such  labor  or  business.  There  is 
absolutely  nothing  to  show  that  they  comprise  more  than  the 
most  insignificant  part  or  fraction,  either  in  number  or  volume 
of  business,  of  those  engaged  in  that  trade  in  this  community. 
We  are  not  at  liberty  to  indulge  in  inferences  which  would  re- 
strict the  parties  in  their  right  to  combine  their  interests.  Par- 
ties are  to  be  given  the  widest  latitude  to  make  contracts  with 
reference  to  their  private  interests:  Printing  etc.  Co.  v.  Sampson, 
L.  R.  19  Eq.  465;  and  the  invalidity  of  such  contracts  is  never  to 
be  inferred,  but  must  be  clearly  made  to  appear.  Appellant  says 
that  the  purpose  of  this  contract  is  expressly  declared  as  that  of 
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"controlling  the  business  of  stevedoring,"  and  that  this  implies  an 
improper  restriction  of  that  business  and  a  monopoly.  But  the 
language  of  the  contract  is,  "to  govern  and  control  the  business 
of  master  ^^  stevedores,  to  be  carried  on  by  its  members."  This 
is  a  vc  /  different  thing  from  a  combination  to  control  the  entirs 
business  of  stevedoring.  Combinations  between  individuals  or 
firms  for  the  regulation  of  prices,  and  of  competition  in  business, 
are  not  monopolies,  and  are  not  unlawful  as  in  restraint  of  trade, 
80  long  as  they  are  reasonable,  and  do  not  include  all  of  a  com- 
modity or  trade,  or  create  such  restrictions  as  to  materially  affect 
the  freedom  of  commerce.  Say  the  supreme  court  of  Illinois,  in 
People's  Gas  Light  etc.  Co.  v.  Chicago  Gas  Light  etc.  Co.,  20  111. 
App.  492:  "The  tendency  of  the  courts  is  to  regard  contracts  in 
partial  restraint  of  competition  with  less  disfavor  than  formerly, 
and  the  strictness  of  the  ancient  rule  has  been  greatly  modified 
by  the  modern  cases.  Maule,  J.,  in  Proctor  v.  Sargent,  2  Scott 
N.  R.  289,  remarked  that:  'Many  persons  who  are  well  informed 
upon  the  subject  entertain  an  opinion  that  the  public  would  be 
better  served  if,  by  permitting  restrictions  of  this  kind,  encour- 
agcrment  were  held  out  to  individuals  to  embark  large  capitals  in 
trade,  and  that  it  would  be  expedient  to  allow  parties  to  enter 
into  any  description  of  contract  for  that  purpose  that  they  might 
find  convenient':  Greenwood  on  Public  Policy,  689,  and  cases 
cited." 

And  in  Skrainka  v.  Scharringhausen,  8  Mo.  App.  622,  it  is 
Baid:  "The  old  doctrine  of  the  common  law  that  contracts  in 
restraint  of  trade  are  void  is  no  longer  to  be  rigorously  insisted 
upon,  precisely  as  it  was  insisted  upon  in  the  earlier  cases  in 
which  it  was  announced.  It  has  been  modified  by  the  more  re- 
cent decisions,  as  the  laws  of  trade  have  become  better  under- 
stood during  the  development  of  our  commercial  system,  and  the 
^changes  which  have  been  introduced  in  the  social  system:  Pres- 
tury  V.  Fisher,  18  Mo.  50;  Long  v.  Towl,  42  Mo.  545;  97  Am. 
Dec.  355.  It  is  not  that  contracts  in  restraint  of  trade  are  any 
more  legal  or  enforceable  now  than  they  were  at  any  former  pe- 
riod, but  that  the  courts  look  differently  at  the  question  as  to- 
what  is  a  restraint  of  trade." 

^^  "We  find  nothing  in  the  terms  of  the  present  agreement 
which  would  necessarily  work  an  unreasonable  restriction  in  the 
manner  of  conducting  the  business  in  question,  or  which  would 
necessarily  interfere  with  the  freedom  or  right  of  others  not  par- 
ties to  the  contract  to  engage  in  and  carry  on  such  business.  The 
parties  themselves,  it  is  true,  have  combined  their  business  a*. 
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severally  carried  on  by  them,  and  have  agreed  to  he  hound  by  a 
schedule  or  rate  of  charges  to  be  fixed  by  the  association;  but 
this,  in  itself,  is  not  an  unlawful  restraint  of  trade,  so  long  as  it 
does  not  appear  that  the  rates  to  be  charged  are  unreasonable,  or 
The  restriction  such  as  to  preclude  a  fair  competition  with  others 
engaged  in  the  business. 

In  Collins  v.  Locke,  L.  R.  4  App.  Cas.  674,  it  is  held  that 
where  the  object  of  an  agreement  was  to  parcel  out  the  steve- 
doring business  of  the  port  of  Melbourne  among  the  parties  to  it, 
and  so  prevent  competition,  at  least  among  themselves,  and  rea- 
sonably keep  up  the  price,  it  was  not  invalid,  though  its  effect 
might  be  to  create  a  partial  restraint  upon  the  power  of  the  par- 
ties to  exercise  their  trade. 

In  Master  Stevedores'  Assn.  v.  Walsh,  2  Daly,  1,  where  an 
agreement  not  materially  unlike  the  present  was  entered  into  be- 
tween master  stevedores,  fixing  a  rate  of  prices  to  be  charged  by 
the  members  in  their  business,  and  making  a  penalty  for  any 
member  doing  work  for  less,  and  an  action  was  brought  to  enforce 
such  penalty  for  a  default  by  one  of  the  members,  it  was  held  that 
such  an  association  was  not  an  unlawful  combination  as  injurious 
to  trade  or  commerce,  nor  the  restrictions  unlawful,  as  being  in 
restraint  of  trade. 

"An  agreement  between  a  number  of  persons  to  act  concert- 
edly  in  fixing  prices  at  which  they  will  sell  a  particular  product  in 
a  particular  city  is  not  illegal,  as  being  in  restraint  of  trade,  un- 
less it  appears  that  they  have  a  monopoly  of  that  product":  Eay's 
Contractual  Limitations,  223,  and  cases  there  cited.  See,  also, 
People's  Gas  Light  Co.  v.  Chicago  Gas  Light  Co.,  20  111.  App. 
492;  Skrainka  ^  v.  Scharringhausen,  8  Mo.  App.  522;  Ontario 
etc.  Co.  V.  Merchants'  etc.  Co.,  18  Grant  U.  C.  542;  Central'Shade 
Boiler  Co.  v.  Cushman,  143  Mass.  353.  In  Ontario  v.  Merchants' 
etc.  Co.,  18  Grant  U.  C.  542,  speaking  of  an  agreement  of  similar 
import  between  salt  manufacturers  to  keep  up  the  price  of  that 
commodity,  it  is  said :  "I  know  of  no  rule  of  law  ever  having  ex- 
isted which  prohibited  a  certain  number  (not  all)  of  the  producers 
of  a  staple  commodity  agreeing  not  to  sell  below  a  certain  price — ■ 
and  nothing  more  than  this  has  been  agreed  to  by  the  parties 
here."  We  find  nothing  necessarily  inconsistent  with  the  doctrine 
of  these  cases  in  the  cases  cited  by  appellants. 

In  the  case  of  Pacific  Factor  Co.  v.  Adler,  90  Cal.  117,  25  Am. 
St.  Rep.  102,  the  language  relied  upon  has  express  reference  to 
contracts  "entered  into  with  the  object  and  view  of  controlling 
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and  necessarily  suppressing  the  supply,  and  thereby  enhancing 
the  price  of  articles  of  actual  necessity." 

In  Mill  etc.  Co.  v.  Hayes,  76  Cal.  387,  393,  9  Am.  St.  Eep.  311, 
in  the  language  of  the  court:  *'The  very  essence  and  mainspring 
of  the  agreement — the  illegal  object — Vas  to  form  a  combination 
among  all  the  manufacturers  of  lumber  at  or  near  Felton,  for  the 
Bole  purpose  of  increasing  the  price  of  lumber,  limiting  the 
amount  thereof  to  be  manufactured,  and  give  plaintifE  control  of 
all  lumber  manufactured.'  *' 

In  Vulcan  Powder  Co.  v.  Hercules  Powder  Co.,  96  Cal.  510,. 
31  Am.  St.  Eep.  242,  the  contract  precluded  the  parties,  absolute- 
ly, from  shipping  to  or  selling  the  commodity  within  a  large  part 
of  the  tenitory  of  the  United  States,  and  restricted  the  output  of 
the  powder  within  the  territory  wherein  the  parties  were  at  lib- 
erty to  sell;  and  it  was  held  that  the  contract  was  void,  as  in  re- 
straint of  trade.  The  cases  from  other  states  relied  upon  are  as 
clearly  distinguishable  from  the  present  as  are  the  foregoing. 

After  a  careful  review  of  all  the  authorities,  we  are  unable 
to  say,  from  the  terms  of  the  present  contract,  that  it,  to  any 
extent,  trenches  upon  the  rule  of  public  policy  ^'^  invoked,  or 
that  there  is  anything  within  its  provisions  which  should  pre- 
clude the  parties  thereto  from  enforcing  it. 

This  conclusion  renders  the  motion  to  dismiss  the  appeal  of  no 
consequence. 

The  judgment  is  affirmed. 

Garoutte,  J.,  Harrison,  J.,  McFarland,  J.,  Temple  J.,  and  Hen- 
shaw,  J.,  concurred. 

TRADE— COMBINATIONS  IN  RESTRAINT  OF.— Combinations 
for  mutual  advantage,  which  do  not  amount  to  a  monopoly,  but 
leave  the  tield  of  trade  open  to  others,  are  not  void  as  in  restraint  of 
trade,  although  they  may  have  the  effect  of  diminishing  the  num- 
ber of  competitors  in  business:  Oalcdale  Mfg.  Co.  v.  Garst,  18  R.  I. 
484;  49  Am.  St.  Rep.  784,  and  note.  A  combination  to  monopolize  a 
business  and  the  transfer  to  it  of  the  property  of  its  members  does 
not  purge  it  of  its  illegality:  Distilling  etc.  Co.  v.  People,  156  IlL 
448;  47  Am.  St.  Bep.  200,  and  note. 
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MINOR  EMPLOYES,  WHEN  ASSUME  KNOWN  RISKS.- 
Where  the  ordinary  and  usual  occupation  of  a  minor  is  the  running 
of  a  machine  or  is  some  employment  in  and  about  it,  and  he  is  shown 
to  have  knowledge  of  its  worliing,  its  dangers,  and  defects,  and  h« 
is  not  of  sudi  tender  years  as  to  be  unable  to  apprehend  the  nature 
of  the  dangers  and  defects,  he  takes  upon  himself,  as  will  an  adult 
under  like  circumstances,  the  perils  of  his  employment,  and,  if  in- 
jured in  the  course  thereof,  cannot  recover  of  his  employer. 

MINOR  EMPLOYES  PUT  TO  WORK  AT  TASKS  WITH 
WHICH  THEY  ARE  NOT  FAMILIAR.— If  a  minor  is  put  to  a 
task  which,  while  within  the  range  of  his  employment,  is  as  to  him, 
because  of  his  youth  and  inexperience,  unusual  and  strange,  and 
though  he  knows  that  the  machine  with  which  he  is  at  work  Is  lia- 
ble to  start  and  inu'ure  him,  yet  he  will  not,  as  a  matter  of  law,  be 
adjudged  guilty  of  contributory  negligence  If  Injured  by  the  sudden 
starting  of  a  machine  while  he  is  at  work  In  a  strange  and  unusual 
place,  and  at  the  command  of  his  foreman. 

NEGLIGENCE,  CONTRIBUTORY  OF  CHILDREN.— The  or- 
dinary care  which  a  child  of  limited  judgment  and  experience  is 
called  upon  to  exercise  in  a  given  act  Is  not  the  same  quantum  of 
care  which  an  adult  Is  called  upon  to  use  in  the  same  circum- 
stances. 

MINOR  EMPLOYES— NEGLIGENCE,  OBEYING  FOREMAN. 
A  minor  cannot  be  expected  to  set  up  an  opinion,  however  mature, 
against  the  judgment  and  experience  of  those  maturer  and  older  to 
wl)ora  he  Is  given  In  charge,  and  It  would  be  an  extreme  case  In 
which  a  minor  should  be  held  guilty  of  contributory  negligence  in 
obeying  the  orders  of  his  foreman,  representing  his  master. 

MASTER  AND  SERVANT  —  FELLOW-SERVANTS.— Be- 
tween an  assistant  foreman  and  a  boy  subject  to  his  orders  the  re- 
lation of  fellow-servants  does  not  exist  so  as  to  relieve  the  employer 
from  liability  for  injuries  received  by  the  boy  from  obeying  the  or- 
ders of  such  foreman. 

MASTER  AND  SERVANT— MINOR  EMPLOYES,  DUTY  TO 
INSTRUCT.— Owners  of  dangerous  machinery,  employing  an  inex- 
perienced minor  about  it,  unacquainted  with  its  nature  or  use,  are 
bound  to  take  care  that  he  is  instructed  therein.  If  they  neglect 
this,  or  give  directions  to  use  the  machinery  in  a  manner  which 
naist  lead  to  danger  of  which  he  Is  not  likely  to  be  fully  aware,  they 
are  liable  for  any  Injury  done  to  him  in  the  use  of  machinery  in 
that  manner, 

.lURY  TRIAL.— INSTRUCTIONS  to  a  jury,  on  the  trial  of  an 
action  by  a  minor  employe  to  recover  for  injuries  alleged  to  have 
been  received  from  the  sudden  starting  of  a  machine,  and  which 
speak  of  dangerous  machinery,  are  not  erroneous  as  assuming  the 
fact  that  the  machine  which  Inflicted  the  Injury  was  dangerous,  if 
it  was  of  a  class  which,  according  to  common  knowledge,  must  be 
dangerous  while  In  motion. 

GUARDIAN  AD  LITEM— APPOINTMENT  DURING  A 
TRIAL.— If  It  appears  on  the  trial  of  an  action  brought  by  a  minor 
by  his  guardian  ad  litem  that  the  appointment  of  such  guardian 
was  IiTegular  and  void,  the  court  may  then  and  there  permit  another 
petition  to  be  filed,  and  make  another  order  appointing  such  guar- 
dian, and  the  trial  may  then  proceed. 
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APPELLATE  JURISDICTION— COST.— If  the  Jurisdiction  of 
an  appellate  court  is  limited  to  actions  in  which  the  amount  in  con- 
troTersy  exceeds  three  hundred  dollars,  the  action  of  a  trial  court  in 
awarding  plaintiff  costs  for  less  than  that  sum  cannot  be  reviewed 
upon  appeal. 

T.  Z.  Blakeman,  for  the  appellant. 

Sullivan  &  Sullivan,  for  the  respondent. 

188  HENSlIAW,  J.  This  is  an  action  for  damages  for  per- 
sonal injuries  by  a  minor  against  his  employer.  Plaintiff  re- 
covered a  judgment  under  the  verdict  of  the  jury,  and  defendant 
appeals  from  the  judgment  and  from  the  order  denying  his  mo- 
tion for  a  new  trial.  He  also  appeals  from  the  order  taxing 
costs,  and  denying  his  motion  to  vacate  the  judgment. 

Plaintiff,  at  the  time  of  the  accident,  was  fourteen  years  and 
four  months  old.  He  had  been  working  in  the  shop  of  the  de- 
fendant for  fourteen  months;  and  for  four  months  immediately 
preceding  the  accident  he  had  been  engaged  in  punching  horse- 
shoes with  a  punching  machine.  The  complaint  avers  that 
plaintiff  was  employed  by  defendant  to  punch  holes  in  horseshoes 
by  means  of  a  machine  known  as  a  horseshoe  punching  ma- 
chine; that  at  all  times  during  his  employment  he  *®^  was  in  the 
performance  of  his  duties  in  the  factory  under  the  control  of  and 
subject  to  the  orders  and  directions  of  defendant's  assistant  fore- 
man; that  on  the  17th  of  June  he  was  ordered  by  said  assistant 
foreman  to  adjust  a  portion  of  the  mechanism  operating  tho 
punching  machine;  that  to  adjust  this  was  a  hazardous  under- 
taking; that  the  hazard  was  well  known  to  defendant  and  to  the 
assistant  foreman,  but  that  plaintiff  was  unfamiliar  with  the 
mechanism  and  the  manner  of  adjusting  the  same,  and  was  igno- 
rant of  the  hazard.  Plaintiff,  in  obedience  to  the  order  from  the 
assistant  foreman,  was  engaged  in  this  labor  when  the  machine, 
by  reason  of  its  defectiveness  and  the  defective  and  unsecured 
condition  of  the  belts  and  pulleys  used  in  operating  it,  was  sud- 
denly set  in  motion,  whereby  plaintiff's  right  arm  was  caught  by 
cogwheels,  crushed,  and  mangled. 

Defendant  contended  that  the  accident  resulted  from  the 
plaintiff's  own  negligence,  and  from  the  negligence  of  plaintiff's 
fellow  employ^,  the  assistant  foreman. 

The  punching  machine  was  moved  by  a  belt.  When  it  was 
desired  to  stop  the  machine  the  belt  was  thrown  from  the  tight 
pulley  to  a  loose  pulley.  The  belt  was  so  defectively  constructed 
that  one  end  of  it  at  the  place  of  juncture  projected.  By  con- 
stant striking  upon  this  projecting  end  the  belt  would  work 
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back  from  the  loose  pulley  on  to  the  tight  pulley,  and  so  set  the 
machine  in  motion.  This  defect  was  known  to  the  plaintiff,  and 
had  by  him  been  reported  to  Rodifer,  the  assistant  foreman,  who 
told  the  boy,  "That  would  be  all  right;  that  would  not  hurt 
nothing."  The  shifter  used  in  moving  the  belt  from  the  fixed  to 
the  loose  pulley  was  likewise  defective,  and  its  condition  tended 
also  to  cause  the  belt  to  move  back  upon  the  fixed  pulley  without 
the  intervention  of  an  operative. 

Upon  the  day  in  question  the  boy's  machine  was  at  rest.  A 
tap  bolt  which  had  fallen  out  from  the  box  holding  the  shaft 
wheels  at  the  rear  of  the  machine  was  taken  by  Foley  to  Rodifer. 
Rodifer  directed  the  boy  to  ****  screw  the  bolt  into  its  proper 
place.  He  did  not  know  how  to  do  the  work,  and  Rodifer  gave 
him  directions.  While  obeying  these  directions,  and  standing  be- 
hind the  machine  inside  the  wheel  screwing  on  this  tap  bolt,  the 
sleeve  of  his  right  arm  became  entangled  with  a  small  cogwheel, 
and,  as  the  machine  started  while  he  was  thus  at  work,  his  arm 
was  drawn  in  and  crushed. 

It  is,  perhaps,  proper  to  say  that  this  statement  presents  the 
testimony  in  a  light  most  favorable  to  plaintiff.  Nevertheless, 
it  is  a  statement  borne  out  by  the  testimony,  and  from  their  ver- 
dict it  is  the  view  which  the  jury  must  have  accepted. 

From  this  statement  appellant  urges  that  it  appears  that  plain- 
tiff, by  his  own  testimony,  knew  the  special  danger  and  risk 
which,  because  of  the  defective  appliance,  must  have  attended  the 
working  of  the  machine,  and  that,  having  this  knowledge,  and 
his  injury  having  resulted  from  this  known  defect,  he  stood  as  an 
adult  with  respect  to  his  master's  liability  for  any  injury  arising 
from  it,  and  cannot  recover;  that  he  undertook  to  screw  the  nut 
upon  the  machine  while  it  was  in  the  condition  which  he  himself 
considered  and  testified  to  as  dangerous. 

Wliere  the  ordinary  and  usual  occupation  of  a  minor  is  the 
running  or  management  of  a  machine,  or  is  some  employment 
in  and  about  it,  and  the  minor  is  shown  to  have  knowledge  of  the 
working  of  the  machine,  its  dangers  or  its  defects,  and  where 
it  further  appears  that  the  minor  is  not  of  such  tender  years  as 
to  be  unable  to  appreciate  the  nature  of  the  dangers  or  defects, 
it  is  beyond  question  the  rule,  sanctioned  by  a  long  line  of  au- 
thority, that  he.  takes  upon  himself,  as  will  an  adult  under  the 
eame  circumstances,  the  perils  and  risks  of  his  employment;  and, 
that,  if  injured  in  the  course  thereof,  he  may  not  look  to  his  em- 
ployer for  compeusation. 

But  there  is  a  distinction  which,  as  a  matter  of  humanity  aa 
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well  as  law,  should  be  drawn  between  such  cases  and  'those  where 
the  minor  is  put  to  a  task  which,  ^^^  while  within  the  range  of 
his  employment,  is  to  him  in  his  inexperience  and  youth  unusual 
and  strange;  and  it  is  a  case  of  the  latter  kind  which  we  are 
here  called  upon  to  consider.  Had  the  accident  to  the  boy  oc- 
curred while  he  was  engaged  in  the  ordinary  operation  of  hi» 
machine,  it  could  be  said  without  hesitation  that  knowing  the 
peculiar  danger  to  which  he  might  be  exposed  by  its  sudden 
starting,  and  knowing  as  he  did  that  it  was  liable  thus  suddenly 
to  start,  he  continued  in  his  employment,  taking  upon  himself 
the  responsibility  for  any  accident  which  might  result  there- 
from. 

But  the  accident  did  not  occur  while  he  was  engaged  in  his 
ordinary  occupation  at  the  machine.  It  occurred  while  he  was 
engaged  in  the  unusual  task  set  him,  that  of  screwing  on  a  fallen 
bolt.  It  is  true  that  while  eng&ged  in  this  task  he  had  still  the 
knowledge  that  the  machine  was  liable  to  start,  but  does  this  fact 
establish  that  for  which  appellant  contends,  viz.,  that  he  had 
assumed  that  particular  risk  while  screwing  on  the  nut,  as  he  had 
assumed  it  generally  in  operating  the  machine? 

We  think  that  as  a  proposition  of  law  this  cannot  be  said.  "Were 
the  employe  in  this  case  an  adult,  the  rule  might  well  be  differ- 
ent; but  the  very  reason  why  an  adult  under  these  circumstances 
would  be  held  to  have  taken  the  risk  while  screwing  on  the  nut 
serves  to  show  the  injustice  and  hardship  which  would  result  if  it 
were  sought  to  be  applied  to  a  minor.  The  question  of  the  tak- 
ing of  a  risk,  the  question  of  the  assumption  of  responsibility  in  a 
given  act,  is  determined  as  much  upon  the  matter  of  judgment 
as  upon  the  matter  of  knowledge.  An  adult  employe,  when  the 
facts  are  known  to  him,  is  presumed  in  law  to  exercise  the  same 
judgment  upon  those  facts  as  would  the  employer.  The  em- 
ployer's duty  is  fulfilled,  and  he  is  not  negligent,  if  he  puts  the 
employe  in  full  possession  of  the  facts,  and  makes  him  acquaint- 
ed with  the  attendant  dangers  and  risks.  Therefore,  if  an  adult 
employe  engaged  in  operating  the  punching  machine,  and  know- 
ing that  it  was  liable  ^®^  suddenly  and  unexpectedly  to  move,, 
were  told  to  screw  on  the  misplaced  nut,  it  might  very  properly  be 
said  that  in  the  performance  of  this  task  his  judgment  of  any 
increased  risk  or  danger  attending  it  would  be  as' good  as  his 
employer's,  and  that  if  he  chose  u^nder  those  circumstances  to  un- 
dertake the  work,  the  responsibility  for  any  accident  that  might 
befall  him  therefrom  would  be  upon  him  alone.  The  conduct  of 
the  child,  however,  is  and  should  be  viewed  and  measured  by  a 
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different  rule.  Children  are  taught  obedience.  They  are  taught 
not  to  oppose  their  will  and  their  judgment  to  those  in  authority 
over  them;  but,  in  addition  to  this,  and  more  important  than  all, 
the  judgment  of  the  child  is  the  last  faculty  developed.  Knowl- 
edge he  may  have;  facts  he  may  acquire;  but  the  ability  to  apply 
his  knowledge  or  to  reason  upon  his  facts  comes  to  him  later  in 
life.  A  child  might  be  capable  of  understanding  the  construc- 
tion, the  use,  and  the  danger  of  fire-arms;  yet  one  would  not  for 
that  reason  feel  justified,  after  due  explanation,  in  giving  them  to 
him  as  playthings.  The  very  accidents  of  childliood  come  from 
thoughtlessness  and  carelessness,  which  are  but  other  words  for 
absence  of  judgment. 

When  sent  out  to  labor  they  are  told  by  their  parents  or  guar- 
dians to  obey.  In  the  factory  or  shop  unquestioning  obedience  id 
expected  and  exacted.  They  must  go  where  they  are  sent,  they 
must  do  as  they  are  told. 

It  would  be  barbarous  to  hold  them  to  the  same  accountability 
as  is  held  the  adult  employ^  who  is  an  independent  free  agent. 
Their  conduct  is  to  be  judged  in  accordance  with  the  limited 
knowledge,  experience,  and  judgment  which  they  possess  when 
called  upon  to  act.  And  it  must,  from  the  nature  of  the  case, 
be  a  question  of  fact  for  the  jury  rather  than  of  law  for  the  court, 
to  say  whether  or  not,  in  the  performance  of  a  given  task,  the 
child  duly  exercised  such  judgment  as  he  possessed,  taking  into 
consideration  his  years,  his  experience,  and  his  ability.  This  must 
necessarily  give  rise  to  a  different  rule  from  that  so  well  estab- 
lished, which  *®^  measures  the  conduct  of  the  adult  by  that 
■which  might  be  expected  of  the  ordinarily  prudent  person  placed 
in  the  same  position. 

So  here  the  child  might  well  be  expected  to  comprehend  the 
likelihood  of  accident,  and  to  know  how  to  provide  against  it, 
when  engaged  in  his  usual  employment  in  front  of  the  machine. 
But  when  he  is  sent  to  the  rear  of  it,  and  in  among  the  wheels 
and  mechanism  to  perform  a  novel  duty,  we  cannot  say,  as  mat- 
ter of  law,  that  he  entered  upon  its  performance  with  a  full  ap- 
preciation of  the  increased  dangers  and  risks,  and  with  sufficient 
judgment  to  know  how  to  avoid  them.  These  matters,  and  the 
further  question  whether  the  minor  duly  exercised  such  judg- 
ment as  he  possessed,  must,  therefore,  as  a  rule,  be  left  as  consid- 
erations of  fact  for  the  jury's  determination;  and  it  would  be  an 
exceptional  case  which  would  present  them  as  unmixed  question* 
of  law  for  the  determination  of  the  court.  • 

In  this  case,  it  is  true,  the  boy  knew  when  he  was  engaged  in 
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screwing  on  the  nut  that  the  machine  might  start,  but  it  does  not 
appear  that  he  knew  or  had  judgment  to  appreciate  any  added 
risk  which  the  particular  task  rendered  him  liable  to.  The  or- 
dinary care  which  a  child  of  limited  judgment  and  experience  is 
called  upon  to  exercise  in  a  given  act  is  not  the  same  quantum  of 
care  which  the  adult  would  be  called  upon  to  use  under  the  same 
circumstances.  Each  is  required  to  use  ordinary  care,  but  the 
amount  of  care  which  the  person  of  perfected  intelligence  and 
judgment  must  employ,  is  very  different  from  the  amount  which 
the  law  in  its  humanity  exacts  from  a  minor. 

It  is  well  said  by  the  supreme  court  of  appeals  of  West  Vir- 
ginia in  Turner  v.  Norfolk  etc.  Ey.  Co.,  40  W.  Va.  675:  "A 
minor  cannot  be  expected  to  set  up  his  opinion,  however  mature, 
against  the  judgment  and  experience  of  those  maturer  and  older 
to  whom  he  is  given  in  charge,  but  he  is  taught  the  lesson  of  obe- 
dience from  his  cradle,  and  he  is  required  to  respect  the  com- 
mands, and  pay  deference  to  the  judgment  of  his  elders,  ^^'*  un- 
til legally  emancipated  at  the  age  of  twenty-one  years.  And  it 
would  be  an  extreme  case  in  which  a  minor  should  be  held  guilty 
of  contributory  negligence  in  obeying  the  orders  of  his  foreman, 
representing  his  master."  • 

We  cannot  say,  therefore,  as  matter  of  law,  either  that  the 
child  with  knowledge  assumed  the  risks  incident  to  the  task,  or 
that  in  performing  the  task  he  exercised  less  than  the  ordinary 
care  required  of  him. 

It  is  next  insisted  that  plaintiff  was  injured  because  of  the  neg- 
ligence of  the  fellow-servant,  Eodifer,  and  that  for  this  reason 
plaintiff  cannot  recover.  The  case  of  Fisk  v.  Central  Pac.  R.  R, 
Co.,  72  Cal.  38, 1  Am.  St.  Eep.  22,  is  here  relied  upon;  but  in  the 
Fisk  case  the  boy  had  been  put  to  work  in  the  toolroom,  and  un- 
der the  directions  of  the  boss  of  that  room.  In  excess  of  his  au- 
thority, the  boss  of  that  room  sent  him  into  another  part  and 
department  of  the  shops,  there  to  work,  and  it  was  there  the  boy 
was  injured.  It  is  said:  "He  was  a  boss  in  the  toolroom,  and  as 
such  we  may  fairly  assume  he  was  authorized  to  control  and  di- 
rect the  manner  in  which  the  work  of  that  room  was  to  be  per- 
formed, and  all  things  relating  to  the  order  and  proper  conduct 

of  his  branch  of  the  business The  employment  to 

•work  in  the  tool  shop  was  the  subject  matter,  and  the  control 
given  to  Snape  and  the  directions  to  plaintiff  to  obey  him  must 
be  construed  with  reference  to  and  confined  to  such  subject  mat- 
ter." 

In  the  case  at  bar,  the  plaintiff  pleads  a'nd  shows  that,  in  the 
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performance  of  his  duties  in  defendant's  factory,  he  was  under 
the  control  of,  and  subject  to  the  orders  and  directions  of,  defend- 
ant's assistant  foreman,  Eodifer.  It  was  in  pursuance  of  Eodi- 
fer's  order,  within  the  scope  of  his  authority,  that  plaintifE  was 
injured. 

In  the  case  of  Mullin  v.  California  Horseshoe  Co.,  105  Cal.  77, 
the  machinist  Brunig  had  general  supervision  of  the  boys,  and 
gave  them  orders  and  instructions.  He  put  the  plaintiff  to  work 
as  a  press  boy,  and  directed  him  generally  about  his  work  until  he 
was  *^^  injured.  It  was  there  held  that  Brunig  was  the  repre- 
sentative of  the  employer,  and  not  a  mere  fellow-servant  with  the 
one  who  was  injured. 

We  will  not  say,  under  these  circumstances,  that,  between 
Rodifer  in  control  of  the  work,  and  the  boy  subject  to  his  orders, 
the  relation  of  fellow-servant  existed  so  as  to  relieve  the  employer 
of  liability. 

Certain  instructions  given  by  the  court  at  plaintiff's  request 
are  complained  of.  One  will  serve  as  an  example  for  all.  It  is 
as  follows:  "The  owners  of  dangerous  machinery,  who  employ  a 
minor  and  inexperienced  person  about  it,  unacquainted  with  its 
nature  and  use,  are  bound  to  take  care  that  such  person  is  duly 
instructed  therein,  and,  if  they  either  neglect  this,  or  if  express 
directions  are  given  to  use  the  machinery  in  a  manner  which 
must  lead  to  danger,  of  which  such  person  is  not  hkely  to  be 
fully  aware,  they  are  liable  for  any  injury  sustained  by  such  per- 
son in  the  use  of  the  machinery  in  that  manner.  The  law  is  not 
BO  unreasonable  as  to  expect  or  require  the  same  maturity  of 
judgment,  or  the  same  degree  of  care  or  circumspection,  in  a 
child  of  tender  years  as  in  an  adult." 

It  is  claimed  that  this  instruction  is  erroneous,  in  assuming 
as  a  fact  that  the  machinery  was  dangerous;  but  it  is  spoken  of  as 
a  dangerous  machine,  not  because  of  the  claimed  defect  in  the 
belt  and  shifter,  but  because,  as  a  matter  of  common  knowledge, 
any  machine  operated  by  a  swiftly  moving  belt,  and  containing 
as  parts  of  its  mechanism  pulleys  and  cogs,  and  used  for  punch- 
ing holes  in  iron,  is  in  and  of  itself  a  dangerous  machine.  The 
proposition  of  law  is  unassailable. 

The  complaint  averred  the  appointment  of  a  guardian  ad 
litem,  and  this  averment  was  traversed  by  the  answer.  Upon 
the  trial,  when  plaintiff  undertook  to  make  proof  of  such  ap- 
pointment, the  court  held  the  proof  to  be  insufficient,  and  the 
appointment  void,  but  permitted  plaintiff,  over  the  objection  of 
defendant,  to  file  a  new  petition,  and  then  and  there  made  its  or- 
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der  appointing  a  guardian  ad  litem,  and  ordered  the  trial  to  pro- 
ceed. ^®**  This  is  not  ground  for  reversal.  The  judgment  for 
plaintiff,  even  without  the  appointment  of  a  guardian  ad  litem, 
would  not  have  been  void  (Childs  v.  Lanterman,  103  Cal.  387;  42 
Am.  St.  Eep.  121),  and  the  practice  adopted  has  been  approved  in 
In  re  Cahill,  74  Cal.  52. 

Plaintiff  filed  a  cost  bill  in  the  sum  of  three  hundred  and  four- 
teen dollars,  and  the  clerk,  without  awaiting  the  determination  of 
defendant's  motion  to  tax  costs,  entered  a  judgment  for  the  sum 
■claimed.  Defendant  moved  to  vacate  the  judgment.  The 
court  disallowed  twenty-two  dollars  of  plaintiff's  bill,  and 
allowed  costs  in  the  sum  of  two  hundred  and  ninety-two  dol- 
lars, and  likewise  ordered  the  amount  of  costs  specified  in  the 
judgment  to  be  reduced  to  this  amount. 

The  amount  of  costs  allowed  being  less  than  three  hundred 
dollars,  the  action  of  the  trial  court  in  the  matter  is  not  reviewa- 
ble upon  appeal:  Fairbanks  v.  Lampkin,  99  Cal.  429.  The  clerk's 
error  in  entering  the  judgment  for  costs  was  cured  by  the  order 
of  the  court  reducing  the  amount,  and  the  refusal  to  vacate  the 
judgment  could  have  worked  no  injury  to  appellant. 

The  judgment  and  order  appealed  from  are  affirmed,  as  is  also 
the  order  of  the  court  refusing  to  vacate  the  judgment.  The  sep- 
arate appeal  from  the  order  taxing  costs  is  dismissed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 


THE  PRINCIPAL  CASE  was  followed  and  applied  In  Verdelli  ▼. 
Gray's  Harbor  Commercial  Co.,  115  Cal.  517,  an  action  by  the  plain- 
tlfif,  wlio,  at  the  date  of  his  injury,  was  eighteen  years  of  age.  He 
had  been  directed  by  the  defendant's  foreman  to  do  unusual  work 
upon  dangerous  machinery,  and  had  received  his  injury  while  com- 
plying with  such  direction.  The  court  said:  "When  it  Is  claimed 
that  the  injured  employs  himself  was  guilty  of  such  negligence  as 
to  bar  him  from  recovering  for  his  injuries,  it  must  appear  that  he 
not  only  knew,  or  had  means  of  knowledge,  of  the  unsafeness  of 
the  place,  appliances,  or  machinery,  but  also  knew,  or  ought  to  have 
known,  of  the  danger  to  which  he  was  himself  personally  exposed." 

MASTER  AND  SERVANT  —  MINORS  —  ASSUMPTION  OF 
RISKS.— Minor  or  inexperienced  servants,  as  well  as  ordinary  ser- 
vants, In  their  contract  of  employment,  assume  all  risks  ordinarily 
incident  to  the  service,  and  this  includes  all  of  which  they  have  no- 
tice, and  all  which  ai-e  patent  and  obvious  to  them:  Taylor  v.  Woot- 
an,  1  Ind.  App.  188;  50  Am.  St.  Rep.  200,  and  note;  to  the  same  ef- 
fect, Chicago  etc.  Brick  Co.  v.  Eeinneiger,  140  lU.  334;  33  Am.  St. 
Rep.  249,  and  note. 

MASTER  AND  SERVANT— DUTY  TO  MINOR  EMPLOYES.— 
When  a  minor  employfi  is  very  young,  with  no  knowledge  by  expe- 
rience or  instruction  as  to  the  risks  of  a  particularly  dangerous  ser- 
vice In  which  he  was  not  at  first  employed,  but  into  which  he  was 
tirged  by  the  master  against  his  will,  and  the  appliance  from  wblch 
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the  Injury  arose  was  only  in  partial  use,  while  another  simple  de- 
vice, which  practically  removed  all  danger,  was  in  extensive  use, 
the  master  Is  guilty  of  negligence,  and  the  servant  may  recover: 
Kehler  v.  Schwerk,  151  Ta.  St.  505;  31  Am.  St.  Rep.  777,  and  note. 
A  servant,  whether  minor  or  adult,  without  fault  on  his  part  sud- 
•denly  placed  in  a  position  of  danger  by  his  employer,  is  not  guilty 
of  contributory  negligence  in  failing  to  act  quickly  upon  the  best 
course  to  escape  the  threatened  danger:  Neilson  v.  Hillside  Goal  etc. 
<3o.,  168  Pa.  St.  256;  47  Am.  St.  Rep.  886,  and  note. 

MASTER  AND  SERVANT-INFANT  EMPLOYES.— A  master 
may  employ  an  infant  in  a  hazardous  occupation  on  condition  that 
he  shall  furnish  sucii  Infant  with  such  Information  relative  to  the 
<laiigers  of  his  situation  as  will  enable  him  to  comprehend  such  per- 
ils and  understand  how  to  avoid  them:  Taylor  v.  Wootan,  1  Ind. 
App.  188;  50  Am.  St.  Rep.  200,  and  note.  Infant  employes  are  enti- 
tled, at  the  hands  of  their  employer,  to  instruction  as  to  the  dangers 
of  their  employment  and  how  to  avoid  them,  and  therefore  do  not, 
in  the  absence  of  such  instructions,  assume  all  the  usual  dangers 
Incident  to  the  employment,  nor  take  upon  themselves  the  hazards 
of  the  use  of  defective  tools  and  machinery:  Norton  v.  Volzke,  158 
111.  402;  49  Am.  St.  Rep.  167,  and  note.  See,  also,  the  extended  note 
to  Fisk  V.  Central  I'ac.  R.  R.  Co.,  1  Am.  St.  Rep.  28. 

NEGLIGENCE— CONTRIBUTORY— CHILDREN.— A  child  Is  pre- 
sumed to  possess  only  such  discretion  as  is  common  to  children,  and 
is  therefore  held  answerable  only  to  the  exercise  of  such  care  as  is 
reasonably  to  be  expected  from  children  of  his  age  and  capacity: 
Railroad  Co.  v.  Mackey,  53  Ohio  St.  370;  53  Am.  St.  Rep.  641. 


Morrison  v.  Eoqers. 

[115  California,  252.] 

A  MARRIAGE  BROKERAGE  CONTRACT  IS  INVALID  as 

being  contrary  to  public  policy,  and  services  rendered  under  such 
a  contract  do  not  constitute  any  legal  consideration,  and  afford  no 
Ruffl'cient  foundation  lo  an  action  to  recover  a  sum  agreed  to  be  paid 
therefor.  An  undertaking  to  procure  a  person  to  keep  a  promise  of 
marriage  already  made  is  as  much  within  the  rule  as  a  conti'act 
of  marriage  brokerage  entered  into  in  advance  of  such  promise  to 
marry. 

W.  W.  Allen,  Sr.,  W.  W.  Allen,  Jr.,  and  A.  R.  Cotton,  for  the 
appellant. 

Van  E.  Paterson,  for  the  respondent. 

^^^  HARRISON",  J.  This  action  was  brought  to  recover  cer- 
tain moneys,  which  it  is  alleged  the  defendant  promised  to  pay 
to  the  plaintiff  if  she  would  use  her  influence  in  endeavoring  to 
induce  a  certain  person  to  marry  the  defendant,  and  should  be 
instrumental  in  bringing  about  such  marriage.  It  is  alleged  that, 
in  consideration  of  said  promise  by  the  defendant,  the  plaintiff 
did  endeavor  to  persuade  said  person  to  marry  the  defendant,  and 
was  instrumental  in  bringing  said  marriage  about,  and  that  the 
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defendant  has  failed  to  keep  her  promise,  and  has  not  paid  the 
money  agreed  by  her  to  be  paid. 

The  rule  that  a  marriage  brokerage  contract  is  invalid,  as  be- 
ing contrary  to  public  policy,  and  that  the  services  rendered  un- 
der such  contract  are  without  legal  consideration,  and  are  inca- 
pable of  forming  the  foundation  of  an  action  for  their  recovery, 
is  so  elementary  that  but  very  few  cases  involving  the  question 
have  found  their  way  into  the  reported  decisions;  but  whenever 
the  question  has  been  presented,  courts  have  invariably  declared 
that  the  action  could  not  be  maintained:  Story's  Equity  Juris- 
prudence, sec.  261;  2  Parsons  on  Contracts,  *74;  Greenhood  on 
Public  Policy,  478;  Williamson  v.  Gihon,  2  Schoales  &  L.  357; 
Crawford  ^54  y,  Russell,  62  Barb.  92;  Duval  v.  Wellman,  124  N. 
Y.  159;  Johnson  v.  Hunt,  81  Ky.  321. 

It  is  sought  to  distinguish  the  present  case  from  those  in  which 
the  rule  has  been  laid  down  by  the  fact  that  here  there  was  an 
existing  agreement  for  marriage  between  the  parties,  and  that 
the  agreement  with  the  defendant  was  only  for  the  purpose  of  pro- 
moting the  carrying  out  of  that  agreement.  We  are  of  the  opin- 
ion, however,  that  this  fact  does  not  take  the  case  out  of  the 
above  rule.  The  same  reasons  by  which  the  rule  is  upheld  control 
here.  The  freedom  of  choice  essential  to  a  happy  marriage,  and 
the  voluntary  selection  by  each  spouse  of  the  person  who  is  to  be 
his  companion  for  life,  with  all  that  is  implied  in  the  relation  of 
marriage,  are  as  fully  prevented  by  the  employment  of  a  person 
who  is  governed  solely  by  mercenary  motives,  to  induce  one  cl 
the  parties  to  an  agreement  for  marriage  to  carry  it  into  effect  if 
he  has  once  been  disposed  to  abandon  it,  as  by  an  endeavo/  to 
bring  about  such  an  agreement  between  parties  who  do  not  sus- 
tain any  relation  to  each  other.  The  basis  of  the  agreement  with 
the  plaintiff  in  the  present  case  is  alleged  to  be  the  fact  that  the 
defendant  became  apprehensive  that  the  person  who  had  agreed 
to  marry  her  would  not  keep  his  agreement,  and  it  was  for  the 
purpose  of  inducing  him  to  forego  whatever  purpose  It'.e  had  to 
abandon  such  contemplated  marriage,  that  the  plainti^.  rendered 
the  services  for  which  the  action  is  brought.  There  can  be  no 
difference  in  principle  between  services  rendered  unc'ier  such  an 
employment  and  those  rendered  for  the  purpose  of  inducing  one 
to  marry  another  whom  he  did  not  previously  know. 

The  court  properly  sustained  the  demurrer  to  the  complaint^ 
and  the  judgment  is  affirmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 

Hearing  in  Bank  denied. 
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CONTRACTS— MARRIAGE  BROKERAGE— VALIDITY.— A  mar- 
riage brokerage  contract  Is  an  agreement  for  the  payment  of  money 
or  other  compensation  for  the  procurement  of  a  marriage.  Although 
there  may  not  be  a  fraud  on  either  party,  such  contracts  are  held 
void,  and  a  public  mischief,  forasmuch  as  they  are  calculated  to 
bring  to  pass  mistaken  and  unhappy  maiTiages,  to  countervail  pa- 
rental Influence  In  the  training  and  education  of  children,  and  to 
tempt  an  undue  and  pernicious  influence  for  selfish  gain  in  respect  to 
the  most  sacred  of  human  relations:  White  v.  Equitable  Nuptial  etc. 
Uulon,  76  Ala.  251;  52  Am.  Rep.  825. 
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PRACTICE— FINDINGS.— Where  a  Judgment  Is  entered  by 
default  after  the  publication  of  a  summons,  there  Is  no  necessity  for 
findings,  and.  If  any  are  made,  they  c-onstitute  no  part  of  the  judg- 
ment-roll, and  the  facts  of  the  controversy  must  In  the  appellate 
court  be  sought  in  the  complaint  and  judgment  only. 

FRAUDULE^T  TRANSFERS  BY  HUSBAND,  ATTACK  UP- 
ON BY  WIFE.— A  wife  entitled  to  maintain  a.  suit  against  her  hus- 
band for  maintenance  may,  as  an  incident  thereto,  attack  and  have 
declared  void  as  against  her  a  transfer  of  his  property  made  by 
him  for  the  purpose  of  defeating  her  right  to  maintenance. 

FRAUDULENT  TRANSFER  BY  HUSBAND  BEFORE 
MARRIAGE.— If  a  man,  after  an  agreement  to  marry  a  woman  and 
their  assumption  of  the  relations  of  husband  and  wife,  voluntarily 
transfers  his  property  to  defeat  her  rights,  and  subsequently  mar- 
ries and  deserts  her,  she,  in  a  suit  against  him  for  maintenance,  Is 
entitled  to  have  such  transfer  declared  fraudulent  and  void  asr 
against  her. 

RECEIVER  IN  A  SUIT  BY  WIFE  FOR  MAINTENANCE.— 
In  a  suit  for  maintenance,  the  court  may  appoint  a  receiver  at  the 
commcncenrient  of  the  suit,  and  authorize  him  to  take  possession  of 
the  property  of  the  husband  and  apply  It  to  the  satisfaction  of  the 
maintenance  decreed  to  the  wife. 

A  RECEIVER  MAY  BE  APPOINTED  BEFORE  AN  AN- 
SWER IS  FILED,  If  the  plaintiff  can  satisfy  the  court  that  he  has 
an  equitable  claim  to  the  property  in  controversy,  and  that  a  re- 
ceiver is  necessary  to  preserve  it  from  loss. 

JURISDICTION— TAKING  POSSESSION  OF  PROPERTY- 
CONSTRUCTIVE  SERVICE  OF  PROCESS.— If,  In  an  action  by  a 
wife  for  maintenance,  a  receiver  is  appointed,  and  property  of  the 
husband  taken  into  his  possession,  after  which  the  summons  is 
served  by  publication,  a  judgment  for  such  maintenance  is  valid  as 
to  the  property  in  the  possession  of  the  court  by  its  receiver. 

FRAUDULENT  TRANSFER— PARTIES  NOT  BEFORE  THE 
COURT.— In  a  suit  for  maintenance.  It  is  error  to  declare  void  trans- 
fers made  by  a  husband  to  persons  who  are  not  parties  to  the  suit. 

.lURISDICTION,  CONSTRUCTIVE  SERVICE  OF  PRO- 
CIOSS.— lu  a  suit  for  maintenance,  where  the  defendant  Is  a  nonresi- 
dent, and  process  is  served  by  publication,  the  court  cannot  require 
defendant  to  execute  a  bond  In  favor  of  the  plaintiff  for  the  pay- 
ment of  alimony.  No  personal  obligation  can  be  Imposed  upon  a 
nonresident  under  such  circumstances. 
AM.  St.  Rkp.,  Vol.  LVI.  —7 
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FRAUDULENT  TRANSFERS,  RELIEF  AGAINST.- lu  a 
suit  for  mainteuance,  wherein  the  wife  attacks  transfers  as  made  in 
fraud  of  her  rights,  the  judgment  should  not  interfere  with  such 
transfers  furtlier  than  is  required  for  her  protection,  and,  if  a  re- 
ceiver is  appointed,  the  court  should  declare  precisely  what  property 
is  to  remain  in  his  hands,  and  the  balance  should  be  excepted  from 
the  effect  of  the  judgment. 

MAINTENANCE— PHYSICIAN'S  BILL.— In  a  suit  against  a 
husband  for  maintenance,  the  payment  of  a  physician's  bill  for  ser- 
vices to  his  wife  may  be  directed  to  be  made. 

J.  H.  Daly  and  Sayle  &  Coldwell,  for  the  appellants. 

J.  P.  Meux  and  H.  M.  Johnston,  for  the  respondent. 

2«»  BEITT,  C.  Plaintiff  having  been  deserted  by  her  hus- 
band, the  defendant  Owen  Murray,  she  instituted  this  action 
against  him  for  maintenance,  without  divorce,  and  to  set  aside 
certain  transfers  of  property  made  by  him  to  his  brother,  the  de- 
fendant James  Murray,  which  obstruct  the  enforcement  of  her 
right.  Both  defendants  being  absent  from  the  state — said  James 
residing  in  Canada — summons  was  served  on  them  by  publica- 
tion and  mailing  as  prescribed  by  statute.  They  failed  ^'^^  to 
appear,  and  plaintiff  obtained  Judgment,  from  which  defendants 
appeal.  In  the  printed  transcript  appears  a  paper  entitled  "Find- 
ings," and  it  is  recited  in  the  judgment  that  the  court,  after 
hearing  the  evidence,  "made  and  filed  its  findings  of  fact  and  con- 
clusions of  law  herein";  but  as  there  was  no  necessity  for  findings, 
and  as  in  such  a  case  findings,  if  made,  do  not  constitute  part 
of  the  judgment-roll  (Code  Civ.  Proc,  sec.  670),  we  can  look  for 
the  facts  of  the  controversy  only  to  the  complaint  and  judgment; 
such  allegations  of  the  complaint,  however,  as  are  necessary  to 
support  the  judgment  are  deemed  to  have  had  confirmation  in 
the  evidence. 

It  appears  from  the  complaint  that  plaintiff  and  defendant 
Owen,  residents  of  Fresno  county,  in  this  state,  about  August  1, 

1893,  agreed  to  intermarry,  and  at  once  assumed  the  relations  of 
husband  and  wife,  and  she  was  got  with  child  by  him;  on  No- 
vember 7th  following  they  were  lawfully  married,  and  in  March, 

1894,  he  brought  her  to  the  city  of  San  Francisco,  where  he  aban- 
doned her  among  strangers,  and  himself  departed  the  state,  leav- 
ing her  in  circumstances  of  miserable  destitution.  In  October, 
1893,  after  the  said  meretricious  cohabitation  had  begun,  said 
Owen  was  the  owner  of  divers  promissory  notes  secured  by  mort- 
gages of  real  estate  amounting  in  face  value  to  near  six  thousand 
dollars,  among  which  was  a  note  and  mortgage  executed  in  his 
favor  by  one  Briscoe  for  the  sum  of  two  thousand  dollars,  and 


Dec.  1896.]  Murray  v.  Murray.  99 

another  executed  by  one  Crow  for  the  sum  of  fifteen  hundred 
dollars;  he  also  owned  a  sheriff's  certificate  of  sale  of  certain  land 
in  the  town  of  Fresno,  and  then  had  possession  of  such  land. 
Without  the  knowledge  of  plaintiff,  and  with  intent  to  defraud 
her  of  the  right  to  subject  said  property  to  her  claims  for  main- 
tenance and  support,  about  October  4,  1893,  he  assigned  and 
titinsferred  said  notes  and  mortgages  and  said  certificate  of  sale 
to  his  brother,  said  James  Murray,  who  rendered  no  consideration 
for  such  assignment,  but  was  "cognizant  of  said  intent  and  pur- 
pose, and  conspired  with  defendant  ^'^^  Owen  to  get  rid  of  his 
property  in  the  manner  aforesaid,  in  order  to  defraud  the  plain- 
tiff out  of  the  enjoyment  and  benefit  of  any  portion  thereof."  At 
the  same  time  said  Owen  received  back  from  his  brother  a  power 
of  attorney  authorizing  him  to  manage  said  property  for  the 
latter;  acting  thereunder,  on  February  7,  1894,  he  collected  the 
money  due  on  the  note  and  mortgage  of  Crow,  and  released  the 
mortgage,  but  kept  the  money  for  himself.  A  deed  was  made 
subsequently  to  said  assignments,  conveying  the  land  described  in 
said  certificate  of  sale  to  said  James  Murray,  and  about  March, 
1894,  said  Owen  leased  such  land,  which  had  been  occupied  as  the 
home  of  himself  and  plaintiff,  to  one  Smith,  who  went  into  pos- 
session of  the  same;  the  said  notes  and  mortgagee,  other  than 
that  released  on  February  7,  1894,  are  within  the  jurisdiction  of 
the  court,  and  said  Owen  has  no  other  property  within  the  state 
to  th^  knowledge  of  plaintiff.  It  was  averred  in  the  complaint 
that,  unless  a  receiver  be  appointed  to  take  charge  of  said  secu- 
rities and  said  land,  the  defendants  would  convey  the  land  and 
remove  the  securities  beyond  the  control  of  the  court.  The  prayer 
was  for  maintenance  and  alimony,  pendente  lite  and  permanent; 
that  the  said  transfers  and  conveyance  be  canceled  and  the  said 
property  adjudged  to  belong  to  defendant  Owen;  that  a  receiver 
be  appointed  to  take  charge  of  the  same,  etc. 

By  its  judgment  rendered  November  22,  1894,  the  court  in 
terms  set  aside  the  transfers  and  assignments  described  in  the 
complaint  (except  that  of  the  Crow  mortgage),  and  declared  the 
property  which  was  the  subject  thereof  to  be  the  property  of 
said  Owen,  and  chargeable  with  the  maintenance  of  plaintiff 
and  their  infant  child;  in  like  manner  it  declared  to  be  fraudu- 
lent and  void  the  said  lease  to  Smith,  and  also  a  certain  deed  of 
real  estate  made  by  one  Evans  and  one  Mancourt  to  James  Mur- 
ray, on  February  14,  1894,  and  declared  the  land  described 
therein  to  be  the  property  of  said  Owen;  it  was  further  adjudged 
that  plaintiff  be  ^''^  permitted  to  occupy  and  use  the  premisea 
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in  the  town  of  Fresno  formerly  occupied  by  herself  and  her  said 
husband,  and  that  she  be  allowed,  in  addition,  the  sum  of  twenty- 
five  dollars  per  month,  from  December  1,  1894,  the  payment  of 
the  same  to  be  a  charge  upon  said  premises,  and  also  secured 
by  a  bond  in  the  sum  of  fifteen  hundred  dollars,  which  said  Owen 
was  required  to  execute  with  sureties;  that  in  default  of  such 
bond  the  receiver  previously  appointed  by  the  court  (who  by 
the  admission  of  coimsel  and  the  recitals  in  the  judgment  ap- 
pears, on  the  commencement  of  the  action,  to  have  taken  posses- 
Bion  of  all  tlie  property  involved)  deposit  the  note  and  mort- 
gage of  said  Briscoe  in  the  hands  of  a  person  designated  to  re- 
ceive the  same  "as  security  for  the  payment  to  plaintiff  of  said 
alimony";  that  the  receiver  pay  the  sum  of  twenty-five  dollars 
to  certain  physicians  named  for  professional  services  rendered 
to  plaintiff  during  illness;  "that  when  said  several  sums  of  money 
have  been  paid,  and  the  further  payment  of  alimony  .... 
properly  secured  as  provided  herein,  the  receiver  is  directed  to 
deliver  all  of  said  property  and  effects  remaining  after  said  pay- 
ment into  the  custody**  whence  he  had  taken  it;  which  being 
done,  the  receiver  shall  be  finally  discharged. 

1.  It  may  be,  as  contended  by  appellants,  that  in  virtue  of 
our  statute  (Civ.  Code,  sec.  157),  declaring  that  neither  husband 
nor  vriie  has  any  interest  in  the  property  of  the  other,  the  wife, 
in  this  state,  merely  because  of  her  conjugal  relation,  has  no 
standing  to  attack  a  voluntary  disposition  of  her  husband'^  sep- 
arate property,  made  either  before  or  after  marriage,  and  this 
for  the  apparently  simple  reason  that  the  fact  of  marriage  gives 
her  no  interest:  Smith  v.  Smith,  12  Cal.  216;  73  Am.  Dec.  533; 
Chandler  v.  Hollingsworth,  3  Del.  Ch.  99;  Dudley  v.  Dudley, 
76  Wis.  567;  Butler  v.  Butler,  21  Kan.  525  et  seq.;  30  Am.  Eep. 
441;  but  that  is  not  the  question  here;  admitting  such  to  be  the 
rule,  the  plaintiff  is  not  affected  by  it;  she  is  the  deserted  wife 
of  defendant  Owen,  and  by  reason  of  his  act  of  desertion  is  au- 
thorized ^''^  to  maintain  the  action:  Civ.  Code,  sec.  137;  to  de- 
feat its  purpose  he  made  the  transfers  of  property  to  his  brother; 
every  transfer  of  property  made  with  intent  to  delay  or  defraud 
any  creditor  or  other  person  of  his  demands,  is  by  the  statute  of 
Elizabeth,  re-enacted  in  the  Civil  Code,  section  3439,  declared 
void  as  against  all  creditors  of  the  debtor,  etc.;  the  wife,  though 
not  in  strictness  a  creditor  of  the  husband,  is  yet,  as  concerns 
her  right  to  maintenance,  so  far  within  the  protection  of  this 
statute  that  it  avoids  his  transfers  made  with  the  design  to  de- 
feat such  right;  Green  v.  Adams,  59  Vt.  609;  59  Am.  Rep.  7Bl; 
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Tyler  v.  Tyler,  126  lU.  525,  537;  9  Am.  St.  Sep.  642,  and  eases 
cited;  Stuart  v.  Stuart,  123  Mass.  370;  Stewart  on  Marriage  and 
Divorce,  sec.  381;  see  Lord  v.  Hough,  43  Cal.  581.  And,  the  cir- 
^cumstances  of  this  case  considered,  in  our  judgment  the  fact  that 
ithe  marriage  had  not  been  solemnized  at  the  time  of  the  trans- 
ifers  to  James  Miirray  cannot  prevent  the  application  of  the  rule 

^^here;  the  plaintiff  was  in  that  condition  that  even  knowledge 
J  of  the  fraudulent  assignments  would  not  have  enabled  her  to 

p^  exercise  a  fair  option  whether  S'he  would  fulfill  her  engage- 
ment with  Owen  Murray;  to  her  the  alternative  was  marriage,  or 
.the  continued  state  of  concubinage,  and  the  bastardy  of  her  off- 
spring. In  Taylor  v.  Pugh,  1  Hare,  608,  the  woman,  before  mar- 
!riage,  and  without  the  knowledge  of  her  intended  husband,  who 
had  seduced  her,  executed  a  settlement  of  her  property  for  her 

^^  own  benefit;  after  the  marriage  the  husband  filed  a  bill  to  set 
^j^sSide  the  settlement  as  in  fraud  of  his  marital  rights;  the  court 
i^>denied  the  relief,  the  vice-chancellor — Sir  James  Wigram — say- 
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ing:  "l^he  husband,  by  bringing  the  intended  wife  to  his  house 
and  inducing  her  to  cohabit  with  him  before  the  marriage,  de- 
prived her  of  the  power  to  protect  herself,  and  thereby  precluded 
^  himself  from  telling  this  court  with  any  efl'ect  that  his  wife  has 
(  committed  a  fraud  upon  him  because  she  has  taken  the  precau- 
'  tion  to  have  her  property  secured  for  herself  and  her  children.** 
Conversely,  in  this  instance,  the  husband  has  ^'''*  no  equity  to 
say  that  the  assignments  which  would  have  been  undeniably  a 
fraud  against  the  plaintiff  if  made  after  marriage,  shall  be  treated 
as  innocent  because  made  before  that  event,  when,  by  his  con- 
duct, marriage  had  become  to  her  inevitable. 

2.  By  section  140  of  the  Civil  Code,  the  court  in  an  action 
such  as  this,  or  for  divorce,  may  require  the  husband  to  give  rea- 
sonable secui'ity  for  providing  maintenance,  and  may  enforce 
the  same  by  appointing  a  receiver.  This  court  has  said  recently 
that  the  only  authority  for  the  appointment  of  a  receiver  in  a 
divorce  suit  is  to  be  found  in  that  section:  Petaluma  etc.  Bank 
V,  Superior  Court,  111  Cal.  488;  if  this  be  true  also  of  an  action 
for  maintenance  without  divorce,  it  would  seem  that  the  language 
of  the  section  is  yet  sufficient  to  justify  the  appointment  of  the 
receiver  made  in  this  case  at  the  commencement  of  the  suit: 
Carey  v.  Carey,  2  Daly,  424.  But  assuming  that  the  statute  does 
not  reach  so  far,  still,  in  our  opinion,  the  action  is  by  reason  of 
the  inadequacy  of  purely  legal  remedies  so  much  a  subject  of 
equitable  cognizance  that  it  carries  with  it  the  right  to  have  a  re- 
ceiver appointed  under  the  general  provision  for  such  an  officer 
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in  all  cases  "where  receivers  have  been  heretofore  appointed  by 
the  usages  of  courts  of  equity'':  Code  Civ.  Proc,  sec.  564.  That 
the  relief  sought  is  within  the  general  powers  of  a  court  of  equity 
to  grant,  and  is  not  dependent  upon  statute,  has  been  decided  by 
this  court,  and  the  principle  has  found  quite  general  acceptance: 
Galland  v.  Galland,  38  Cal.  265;  Story's  Equity  Jurisprudence, 
1423  a;  Hanscom  v.  Hanscom  (Colo.  App.),  39  Pac.  Eep.  885, 
and  cases  cited;  Tolman  v.  Tolman,  1  Dist.  Col.  App.  Cas.  299. 
*'The  wife's  claim  to  alimony  is  an  equitable  demand  against  the 
husband,  and  there  can  be  no  doubt  of  her  right  to  attack,  for 
fraud,  any  transfers  of  property  made  by  him  with  intent  to  de- 
feat her  claim,  and  that  such  fraudulent  grantees  may  properly 
be  made  defendants  to  the  suit  for  alimony:  Hinds  v.  Hinds,  80 
Ala.  225.  The  wife  having  such  a  demand,  and  her  position 
^''^  being  assimilated  to  that  of  a  creditor  of  her  husband  (Teig- 
ley  V.  Feigley,  7  Md.  537;  61  Am.  Dec.  375;  Tyler  v.  Tyler,  126 
HI.  525;  9  Am.  St.  Eep.  642;  Livermore  v.  Boutelle,  11  Gray, 
217;  71  Am.  Dec.  708;  Green  v.  Adams,  59  Vt.  609;  59  Am. 
Eep.  761),  it  would  appear  that*  a  receiver  in  aid  of  the  enforce- 
ment of  the  demand  should  be  appointed,  when  the  occasion 
arises,  for  reasons  like  those  on  which  a  creditor,  seeking  to  avoid 
fraudulent  conveyances  of  a  debtor,  is  permitted  to  employ  the 
same  instrumentality.  The  rule  in  equity  is,  that  a  receiver 
may  be  appointed  before  answer,  provided  the  plaintiff  can  sat- 
isfy the  court  that  he  has  an  equitable  claim  to  the  property  in 
controversy,  and  that  a  receiver  is  necessary  to  preserve  the  same 
from  loss:  Bloodgood  v.  Clark,  4  Paige,  574;  High  on  Eeceivers, 
sec.  105,  and  cases  cited.  As  shown,  the  plaintiff  here  has  a  de- 
mand enforceable  in  equity,  and  it  may  be  charged  specifically 
upon  the  property  described  in  the  complaint:  Eobinson  v.  Eob- 
inson,  79  Cal.  511;  Civ.  Code,  sees.  137, 140,  141;  Plumb  v.  Bate- 
man,  2  Dist.  Colo.  App.  Cas.  170,  171;  Hanscom  v.  Hanscom 
(Colo.  App.)  39  Pac.  Eep.  885.  It  seems  necessarily  to  follow 
that  the  court  had  power  to  appoint  the  receiver  at  the  beginning- 
of  the  action.  Of  course,  such  a  power  should  be  very  cautiously 
exercised,  but  there  is  nothing  in  the  present  record  to  show 
that  the  court  was  indiscreet  in  that  behalf. 

3.  We  have  dwelt  somewhat  upon  the  matter  of  the  receiver- 
ship because  of  the  influence  of  that  proceeding  on  the  ques- 
tion of  the  jurisdiction  of  the  court  to  render  any  judgment  at 
all.  Service  of  summons  by  publication,  or  other  form  of  substi- 
tuted service  of  process  for  notifying  an  absentee  or  nonresident 
defendant  of  an  action  against  him,  is  allowed  to  be  effectual 
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"where,  in  connection  with  the  process  against  the  person  for 
commencing  the  action,  property  within  the  state  is  brought  un- 
der the  control  of  the  court,  and  subjected  to  its  disposition  by 
process  adapted  to  that  purpose,  or  where  the  judgment  is  sought 
as  a  means  of  reaching  such  property,  or  affecting  some  interest 
therein":  I»ennoyer  v.  Neff,  95  U.  S.  733;  Brown  v.  Campbell, 
100  Cal.  «''«  641;  38  Am.  St.  Rep.  314.  Perhaps  the  jurisdic- 
tion in  this  case  is  maintainable  on  the  ground  that  the  judg- 
ment is  sought  as  a  means  of  affecting  an  interest  in  the  property 
described  in  the  complaint;  however  that  may  be,  we  have  no 
doubt  that  by  means  of  the  receiver's  possession  of  the  prop- 
erty, and  the  due  publication,  etc.,  of  the  summons,  the  court 
acquired  jurisdiction  to  subject  the  property  seized  to  the  satis- 
faction of  its  lawful  judgment.  According  to  the  common  ex- 
perience of  mankind,  the  owner  of  property  keeps  some  over- 
sight of  it,  wherever  situated,  and  will  probably  be  apprised  of 
the  seizure  thereof  and  so  warned  of  the  purpose  of  the 
seizure;  to  accomplish  this  object  the  taking  of  property  into 
the  possession  of  a  receiver  is  at  least  as  well  adapted  as  the  simi- 
lar taking  by  process  of  attachment,  and  it  is  common  practice  to 
apply  property  which  has  been  attached  in  the  course  of  an  ac- 
tion in  personam  against  a  nonresident  to  the  satisfaction  of  the 
judgment  obtained,  although  no  personal  service  of  summons 
has  been  effected.  Attachment  is  not  the  only  means  by  which 
the  court  may  acquire  control  of  the  property  of  the  absentee 
defendant,  so  as  to  impress  the  action,  as  to  such  property,  with 
the  jurisdictional  characteristics  of  a  proceeding  in  rem.  Several 
recent  cases  illustrate  this  conclusion;  most  of  them  relate  to  the 
effect  of  legislation  such  as  sections  412  and  749  of  the  Code  of 
Civil  Procedure:  Hanscom  v.  Hanscom  (Colo.  App.),  39  Pac. 
Eep.  885;  Thurston  v.  Thurston,  58  Minn.  279,  287;  Corson  v. 
Shoemaker,  55  Minn.  396;  Bennett  v.  Fenton,  41  Fed.  Rep.  283; 
Single  V.  Scott  etc.  Co.,  55  Fed.  Rep.  553;  Miller  v.  Jones,  67 
Hun,  281;  Arndt  v.  Griggs,  134  U.  S.  316;  Plumb  v.  Bateman, 
2  D.  C.  App.  Cas.  170;  Bragg  v.  Gaynor,  85  Wis.  470.  The  case 
last  cited  was  a  creditor's  bill  to  reach  certain  debts  evidenced 
by  notes  and  mortgages  executed  by  residents  of  the  state  to 
Gaynor,  and  by  him  assigned  in  fraud  of  Bragg,  a  judgment 
creditor;  both  Gaynor  and  the  fraudulent  assignee  were  nonresi- 
dents, were  served  with  process  out  of  the  state,  and  failed  to 
appear;  the  court  held  that  such  debts  were  "property  ^'^'^ 
within  the  state"  within  the  meaning  of  a  statute  like  in  this  par- 
ticular to  section  412  of  our  Code  of  Civil  Procedure,  as  amended 
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in  1893,  and  that  the  service  of  an  injunction  on  the  mortgagors, 
who  were  made  defendants,  restraining  them  from  paying  to 
the  nonresident  creditor,  brought  the  debts  under  the  control  of 
the  court,  so  that  its  judgment  avoiding  the  assignment  and  ap- 
pointing a  receiver  to  collect  the  debts  and  apply  the  proceeds  to 
the  payment  of  Bragg's  demand  against  Gaynor  was  valid.  We  see 
no  essential  difference  as  concerns  the  question  of  jurisdiction 
between  that  case  and  the  present. ' 

4.  It  is  contended  that  a  portion  of  the  complaint  introduced 
with  the  words  "for  a  separate  and  second  cause  of  action, 
plaintiff  avers/'  etc.,  and  which  contains  virtually  all  the  allega- 
tions of  the  pleading  relating  to  the  fraudulent  transfers  from 
Owen  to  James  Murray,  is  insufficient  as  a  statement  of  a  cause  of 
action  in  that  it  fails  to  allege  the  husband's  failure  to  provide  for 
the  wife's  support.  The  complaint  is  loosely  drawn;  but  we 
think  it  apparent  that  it  contains  but  one  cause  of  action,  and 
that  the  portion  thereof  to  which  appellants  point  this  objection 
is  not  a  real  attempt  to  state  a  second  transaction  intended  as 
an  independent  ground  for  plaintiff's  suit,  but  is  only  a  detail 
of  matters  tending  to  show  the  extent,  form,  and  nature  of  the 
relief  to  which  she  is  entitled  upon  her  single  cause  of  action, 
viz.,  her  husband's  desertion  and  his  failure  to  maintain  her; 
and  that  the  words  designating  it  "a  separate  cause  of  action" 
should  be  disregarded  as  an  error  which  does  not  affect  the  sub- 
stantial rights  of  the  parties:  Code  Civ.  Proc,  sec.  475. 

5.  It  was  error  to  cancel  the  deed  made  by  Evans  and  Man- 
court  to  James  Murray;  it  is  not  mentioned  in  the  complaint, 
and  for  anything  appearing  Owen  Murray  had  no  interest  in  it. 
So  the  lease  to  Smith  should  not  have  been  canceled;  Smith  was 
not  made  a  party  to  the  action;  he  had  a  right  to  an  opportunity 
for  a  hearing,  however  fraudulent  may  have  been  the  contract 
of  lease.  ^'^**  We  think,  also,  that  the  court  had  no  power  to  re- 
quire said  Owen  to  execute  a  bond  in  favor  of  plaintiff  condi- 
tioned for  the  payment  of  the  alimony  allowed  to  her;  no  obliga- 
tion upon  him  personally  can  be  imposed  by  the  judgment  (De 
La  Montanya  v.  De  La  Montanya,  112  Cal.  101;  53  Am.  St.  Eep. 
165),  and  the  power  of  the  court  to  secure  the  award  to  plaintiff 
is  limited  to  the  property  within  its  control.  The  court  should 
not  have  disturbed  the  transfers  to  James  Murray  any  farther 
than  the  exigencies  of  the  decree  in  favor  of  plaintiff  required; 
any  property  not  needed  for  securing  the  maintenance  allowed 
to  her,  and  which  can  be  restored  to  the  person  from  whom 
the  receiver  took  it,  as  provided  in  the  judgment,  is  that  much 
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which,  as  between  defenda.its,  belongs  to  James  Murray.  Tlie 
court  should  have  declared  precisely  what  part  of  the  property 
was  to  continue  in  the  hands  of  a  receiver,  or  otherwise  subjected 
to  the  satisfaction  of  the  judgment,  and  the  remainder,  if  any, 
should  have  been  wholly  exempted  from  the  effect  of  the  judg- 
ment. 

So  far  as  the  facts  are  disclosed  by  the  record,  we  sec  no  error 
in  the  direction  that  the  receiver  pay  a  physician's  bill  incurred 
by  plaintiff;  it  must  be  assumed  that  this  was  found  to  be  part 
of  the  necessary  maintenance  of  plaintiff',  which  was  the  very 
purpose  for  which  the  funds  were  in  the  hands  of  the  receiver: 
See  Fox  v.  Hale  etc.  Co.,  108  Cal.  475;  Eobinson  v.  Eobinson,  79 
Cal.  511. 

If  this  were  an  action  for  divorce  afe  well  as  maintenance,  we 
should  say  that  the  difficulties  attending  a  continuing  allowance 
under  the  circumstances  are  such  that  it  would  be  better  to 
■award  the  plaintiff  absolutely  a  gross  sum,  or  part  of  the  prop- 
erty in  question,  as  in  Eobinson  v.  Eobinson,  79  Cal.  511,  but,  as 
possibly  the  cohabitation  of  the  parties  may  be  resumed,  we 
think  the  cause  should  be  remanded,  with  instructions  to  the 
court  below  to  modify  and  amend  the  judgment  in  the  particu- 
lars wherein  we  have  shown  it  to  be  erroneous,  ^''^  and  as  so 
modified  and  amended  it  should  stand  affirmed. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  cause  18 
remanded,  and  the  court  below  is  instructed  to  modify  and 
amend  its  judgment  in  the  particulars  wherein  it  is  shown  by 
said  opinion  to  be  erroneous,  and  as  so  modified  and  amended 
it  will  stand  affirmed. 

Garoutte,  J.,  McFarland,  J.,  Van  Fleet,  J.,  Beatty,  C.  J. 

Harrison  J.,  and  Temple,  J.,  dissented. 


JITRIS'DICTTON  OVER  NONRESIDENTS  —  CONSTRTTCTTVB 
SERVICE.— A  personal  judgment  cannot  be  rendered  ajEjainst  a 
nonresident  who  has  not  been  served  with  process  In  the  state:  Grif- 
fith v.  Milwaukee  Harvester  Co.,  92  Iowa,  634;  54  Am.  St.  Rep.  573, 
and  note. 

RECEIVERS,  WHEN  AND  OVER  WHAT  PROPERTY  MAY 
be  appointed  Is  discussed  In  the  extended  note  to  Cortleyeu  v. 
Hathaway,  64  Am.  Dec.  482. 

HUSBAND  AND  WIFE  —  CONVEYANCES  TN  FRAUD  OF 
WIFE. — Conveyances  of  realty  made  by  a  husband  for  the  purpose 
of  defeating  the  wife's  marital  rights  are  fraudulent  and  void  as 
against  her:  Walker  v.  Walker,  66  N.  H.  390;  49  Am.  St.  Rep.  61«, 
and  note. 
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Peters  v.  Bowman. 

[115  California,  345.] 

THE  OWNER  OF  LAND  IS  ORDINARILY  UNDER  NO 
DUTY  TO  KEEP  HIS  PREMISES  SAFE  FOR  TRESPASSERS.— 
The  exceptions  to  the  rule  arise  when  be  maintains  on  his  land 
soiaething  in  the  nature  of  a  trap  or  other  concealed  danger,  known 
to  him  and  of  which  he  has  given  no  warning,  and  also  when  there 
has  been  something  in  the  nature  of  a  wanton  injury  to  a  trespass- 
er.   The  rule  is  applicable  to  children  as  well  as  to  adults. 

y^ANDOWNER'S  LIABILITY  FOR  PONDS  OF  DEEP  WA- 
TER.—If  a  pond  of  water  exists  on  premises  adjacent  to  a  public 
highway,  or  is  created  there  by  the  action  of  a  municipality  in  grad- 
ing a  street,  the  landowner  is  not  answerable  for  the  death  of  a 
child  which  goes  to  such  pond  without  invitation,  and  is  drowned 
therein. 

George  D.  CoUinfi,  for  the  appellant. 

Myrick  &  Deering,  for  the  respondent. 

»*'  McFARLAND,  J.  This  action  was  brought  by  plaintiff 
to  recover  damages  for  the  death  of  his  infant  son,  who  was 
drowned  in  a  pond  of  water  upon  a  lot  of  land  owned  by  the  de- 
fendant, Bowman.  The  jury  returned  a  verdict  for  the  defend- 
ant; and  the  plaintiff  appeals  from  the  judgment,  and  from  an 
order  den}nng  his  motion  for  a  new  trial. 

The  facts  are  practically  undisputed  and  may  be  stated  briefly; 
Defendant  owned  the  lot  in  question  and  resided  on  it  for  several 
years  prior  to  1889.  It  was  part  of  what  is  known  as  Ashbury 
Heights,  in  San  Francisco.  The  land  sloped  toward  the  west, 
and  on  the  westerly  side  fronted  on  Ashbury  street.  It  does  not 
appear  whether  or  not  it  was  in  a  thickly  settled  neighborhood. 
In  its  natural  condition,  the  surface  water  which  came  from  the 
lot  flowed  off  through  a  gully  across  Ashbury  street  (over  which 
there  was  a  small  bridge)  and  emptied  into  a  pond  a  couple  of 
blocks  away.  At  some  time  prior  to  1889,  the  city  of  San  Fran- 
cico  graded  Ashbury  street  and  threw  up  an  embankment  along 
the  street  and  across  the  gully,  and  on  the  westerly  side  of  said 
lot,  to  the  height  of  eight  or  ten  feet.  This  prevented  the  flow 
of  surface  water  from  the  lot,  and,  on  this  account,  defendant 
removed  his  residence,  in  1889,  to  an  adjoining  county.  From 
that  time  until  1894,  when  the  boy  was  drowned,  the  surface 
water,  being  stopped  by  said  embankment,  would  form,  during 
the  rainy  season,  a  pond,  which  disappeared  during  the  dry  sea- 
son. Defendant  did  nothing  to  create  the  pond,  or  to  prevent 
***  the  water  from  flowing  away;  and,  so  far  as  he  is  concerned^ 
it  may  be  considered  as  a  natural  pond.    The  lot  was  not  in- 
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closed  by  a  fence  or  otherwise.  After  defendant  removed  hia 
residence  he  did  not  often  visit  the  lot,  and  did  not  give  permis- 
Bion  to  or  invite  anyone  to  go  upon  it;  but  children  did  visit  it 
and  play  upon  the  pond,  and  he  must  be  presumed  to  have  known 
that  fact.  He  drove  children  away  once,  and  a  policeman  did 
the  same  several  times.  The  plaintiff  knew  of  the  existence 
of  the  pond,  and  knew  that  his  son  knew  of  it,  and  he  "never 
told  him  not  to  go  rafting  on  the  pond."  The  son  was  over 
eleven  years  old,  and  was  "a  bright,  active  boy,  an  intelligent 
boy  for  eleven  years,  more  so  than  the  average  boy  of 
thait  age."  He  lived  with  his  father,  the  plaintiff,  on  Cas- 
tro street,  "four  or  five  blocks  over  the  hills"  southerly  from 
the  pond.  He  had  been  at  the  pond  often  before  the  day  of  the 
accident.  He  was  allowed  by  his  father  to  run  on  the  streets. 
On  February  16,  181)4,  he  went  with  two  other  boys  to  the  pond, 
and  while  floating  on  the  pond  on  a  rudely  constructed  raft  made 
of  railroad  ties,  and  when  running  along  one  of  the  timbers,  he 
fell  off  and  was  drowned.  They  went  onto  the  pond  from  the 
eoutlieasterly  side — ^the  side  farthest  away  from  Ashbury  street. 

Upon  these  facts  the  verdict  was  right;  and  a  verdict  for 
plaintiff  would  have  been  unwarranted. 

The  deceased  boy  was,  at  the  time  of  the  accident  which 
caused  his  death,  a  trespasser  on  the  land  of  defendant;  and  the 
general  rule  undoubtedly  is,  that  the  owner  of  land  is  under  no 
duty  to  keep  his  premises  safe  for  trespassers.  The  rule  has  been 
applied  also  where  there  was  an  implied  license:  Schmidt  v. 
Bauer,  80  Cal.  565.  The  exceptions  to  the  general  rule  are  in- 
stances where  the  owner  maintains  on  his  land  something  in  the 
nature  of  a  trap  or  other  concealed  danger,  known  to  him,  and 
as  to  which  he  has  given  no  warning  to  others;  and  instances 
where  there  had  been  something  in  the  nature  of  a  wanton  in- 
jury to  a  trespasser,  ***  as  where  the  owner  had  set  spring  gung 
on  his  premises  by  which  the  trespasser  had  been  shot.  There 
is  also  the  instance  of  an  excavation  adjoining  a  public  highway 
into  which  a  traveler  on  the  highway,  where  he  had  the  right  to 
be,  had  accidentally  fallen.  There  are  other  exceptions  not  nec- 
essary to  be  here  mentioned.  And  the  general  rule  applies  to 
children  as  well  as  to  adults,  with  some  exceptions  hereinafter 
noticed.  "The  rule  is  that  ordinarily  the  owner  of  premises  owes 
no  duty  of  immunities  to  trespassers,  though  the  latter  be  in- 
fants": Whittaker*8  Smith  on  Negligence,  2d  ed.,  67,  note,  and 
cases  there  cited. 

Plaintiff  seeks  to  take  this  case  out  of  the  principle  abovo 
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stated  by  applying  to  it  what  is  now  known  as  tlie  rule  of  the 
^'turntable  cases."  That  rnle,  which  is  a  marked  exception  to 
tlie  general  principle,  has  been  approved  in  many  of  the  states, 
■and  in  others  has  been  repudiated.  It  must  be  taken  as  ap- 
proved in  this  state  by  the  decisions  of  this  court  in  Barrett  v. 
Southern  Pac.  Co.,  91  Cal.  296,  25  Am.  St.  Eep.  186,  and  other 
cases  cit^d  by  appellant.  The  rule  originated  in  a  case  where  a 
railroad  company  had  erected  on  its  land,  near  a  public  way,  a 
turntable,  and  left  it  unlatched  and  unprotected,  and  young 
children,  attracted  by  the  turntable,  went  upon  it  to  play  and 
started  it  in  motion,  whereby  one  of  them  was  injured;  and  the 
rule  as  thus  applied  rested  on  the  ground  that  the  immature 
judgment  of  a  young  child  could  not  well  determine  or  provide 
against  the  danger  of  meddling  with  such  machinery,  and  that, 
therefore,  the  railroad  company  was  liable  for  legal  negligence 
in  erecting  it  and  leaving  it  exposed  as  an  attraction  to  children, 
and  a  temptation  to  them  to  intermeddle  with  it:  See  Barrett  v. 
Southern  Pac.  Co.,  91  Cal.  296,  and  cases  cited  on  page  303;  25 
Am.  St.  Eep.  186.  But  the  rule  of  the  turntable  cases  is  an  ex- 
ception to  the  general  principle  that  the  owner  of  land  is  under 
no  legal  duty  to  keep  it  in  a  safe  condition  for  others  than  those 
whom  he  invites  there,  and  that  trespassers  take  the  risk  of  in- 
juries from  ordinary  visible  causes;  and  it  should  not  ^^  be 
carried  beyond  the  class  of  cases  to  which  it  has  been  applied. 
And  the  cases  to  which  the  rule  has  been  applied,  so  far  as  our 
attention  has  been  called  to  them,  are  nearly  all  cases  where  the 
owner  of  land  had  erected  on  it  dangerous  machinery,  the  conse- 
quences of  meddling  with  which  are  not  supposed  to  be  fully 
comprehended  by  infant  minds.  It  has  also  been  applied  to  a  few 
other  cases  where  the  owner,  by  some  affirmative  act,  has  caused 
some  artificial  danger  to  exist  on  his  premises,  as  in  the  case  of 
Bransom  v.  Labrot,  81  Ky.  638,  50  Am.  Eep.  193,  cited  by  ap- 
pellant, where  the  defendants  had  "stacked  a  large  quantity  of 
lumber  in  one  large  and  irregular  pile,  so  negligently  and  badly 
done  that  as  the  deceased,  an  infant,  was  playing  near  it,  one  of 
the  timbers  fell  upon  and  killed  him."  It  is  not  contended  by 
appellant  that  the  rule  of  the  turntable  cases  has  ever  been  ap- 
plied to  facts  like  those  in  the  case  at  bar;  his  contention  is  that 
the  reasoning  and  philosophy  of  the  rule  ought  to  extend  it  to 
a  case  like  the  one  at  bar.  But  the  same  reasoning  does  not  ap- 
ply to  both  sets  of  cases.  A  body  of  water — either  standing  as 
in  ponds  and  lakes,  or  running  as  in  rivers  and  creeks,  or  ebbing 
and  flowing,  as  on  the  shores  of  seas  and  bays — is  a  natural  ob- 
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ject  incident  to  all  countries  which  are  not  deserts.  Such  a  body 
of  water  may  be  found  in  or  close  to  nearly  every  city  or  town 
in  the  land;  the  danger  of  drowning  in  it  is  an  apparent  open 
danger,  the  knowledge  of  which  is  common  to  all;  and  there  ia 
no  just  view  consistent  with  recognized  rights  of  property  own- 
ers, which  would  compel  one  owning  land  upon  which  such  water, 
or  part  of  it,  stands  or  flows,  to  fill  it  up,  or  surround  it  with  an 
impenetrable  wall.  However,  general  reasoning  on  the  subject 
is  unnecessary  because  adjudicated  cases  have  determined  the 
question  adversely  to  appellant's  contention.  No  case  has  been 
cited  where  damages  have  been  successfully  recovered  for  the 
death  of  a  child  drowned  in  a  pond  on  private  premises  who  had 
gone  there  without  invitation;  while  it  has  been  repeatedly  held 
that  in  such  a  case  no  damages  ^'^^  can  be  recovered.  It  was 
directly  so  held  in  Klix  v.  Nieman,  68  Wis.  271,  60  Am.  Eep. 
854,  in  Overholt  v.  Vieths,  93  Mo.  422,  3  Am.  St.  Eep.  557,  in 
Hargreaves  v.  Deacon,  25  Mich.  1,  in  Gillespie  v.  McGowan,  100 
Pa.  St.  144,  45  Am.  Eep.  365,  and  in  the  recent  case  of  Eichard* 
V.  Connell,  45  Neb.  467.  In  the  last-named  case  the  complaint 
alleged  that  the  plaintiff's  infant  son  was  drowned  in  a  pond 
on  defendant's  land  in  the  vicinity  of  a  public  school,  and  the 
other  facts  alleged  were  almost  exactly  the  same  as  those  alleged 
and  proven  in  the  case  at  bar;  but  the  trial  court  sustained  the 
demurrer  to  the  complaint  on  the  ground  that  it  did  not  state  a 
cause  of  action,  and,  on  appeal,  the  supreme  court  of 
Nebraska  affirmed  the  judgment.  The  court,  in  its  opinion, 
after  reciting  the  averments  of  the  complaint,  say:  "The  single 
question  presented  by  the  record  is  whether  the  owner  of  a  va- 
cant lot  upon  which  is  situated  a  pond  of  water,  or  a  dangerous 
excavation,  is  required  to  fence  it  or  otherwise  insure  the  safety 
of  strangers,  old  or  young,  who  may  go  upon  said  premises,  not 
by  his  invitation,  express  or  implied,  but  for  the  purpose  of 
amusement  or  from  motives  of  curiosity.  The  authorities  we 
find  to  be  in  substantial  accord,  and  sustain  the  proposition  that, 
independent  of  statute,  no  such  liability  exists."  After  citing 
authorities,  and  distinguishing  the  cases  from  those  where  in- 
juries result  from  lawful  use  of  sidewalks  and  streets  near  dan- 
gerous excavations,  the  court  further  say:  "We  are  referred  to 
a  number  of  cases  which  counsel  argue  sustain  the  plaintiff's 
right  to  recover  on  the  facts  alleged,  and  which  may  be  classi- 
fied as  follows:  1.  Cases  in  which  the  owner  of  land  has  made 
or  permitted  a  dangerous  excavation,  embankment,  or  the  like, 
BO  near  a  public  highway  as  to  injure  one  in  the  rightful  use 
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thereof  ....  Cases  in  which  the  owner  has  negligently 
left  exposed  dangerous  machinery  likely  to  attract  children, 
and  resulting  in  their  injury.  Illustrative  of  this  class,  which 
constitute  a  recognized  exception  to  the  rule,  are  the  so-called 
turntable  cases.  3.  Cases  where  the  ^^^  plaintiff  was  injured 
while  upon  the  defendant's  premises  by  invitation  of  the  latter, 
■and  where  the  negligence  consists  in  a  failure  to  keep  such  prem- 
ises in  a  reasonably  safe  condition.  But  in  no  case  has  a  re- 
covery been  allowed  on  a  state  of  facts  substantially  like  those 
alleged  in  the  petition  under  consideration.  It  follows  that  the 
judgment  of  the  district  court  must  be  afl&rmed."  It  wall  be 
observed  that  the  supreme  court  of  Nebraska  recognizes  the  rule 
of  the  turntable  cases,  and  distinguishes  the  case  under  consid- 
eration from  those  cases;  and  this  is  an  answer  to  the  contention 
of  appellant  that  the  authorities  cited  by  respondent  are  from 
courts  in  which  the  rule  of  the  turntable  cases  was  repudiated. 
That  rule  was  also  recognized  in  the  two  cases  above  cited  from 
Missouri  and  Michigan. 

It  may  be  well  to  notice  briefly  one  or  two  of  the  other  cases 
in  point.  In  Klix  v.  Nieman,  68  Wis.  271,  60  Am  .Eep.  854,  the 
plaintiff's  son  fell  into  a  pond  on  defendant's  laud  which  had 
been  caused  by  water  collecting  in  an  excavation,  and  was 
drowned.  The  case  was  very  similar  to  the  one  at  bar,  and  the 
supreme  court  of  Wisconsin,  in  delivering  its  opinion,  says, 
among  other  things,  as  follows:  "So  the  smgle  question  pre- 
sented is:  Was  it  the  duty  of  the  defendant  to  fence  or  guard  this 
hole  or  excavation  on  his  lot  (which  it  does  not  appear  he  made, 
or  caused  to  be  made),  where  surface  water  collected,  in  order  to 
secure  the  safety  of  strangers,  young  or  old,  who  might  go  upon 
or  about  the  pond  for  play  or  curiosity?  If  the  defendant  was 
bound  to  so  fence  or  guard  the  pond,  upon  what  principle  or 
ground  does  this  obligation  rest?  There  can  be  no  liability  un- 
less it  was  his  duty  to  fence  the  pond.  It  surely  is  not  the  duty 
of  an  owner  to  guard  or  fence  every  dangerous  hole,  or  pond,  or 
stream  of  water  on  his  premises,  for  the  protection  of  persons 
going  upon  his  land  who  had  no  right  to  go  there.  No  such 
rule  of  law  is  laid  down  in  the  books,  and  it  would  be  unreason- 
able to  so  hold." 

In  Overholt  v.  Vieths,  93  Mo.  422,  3  Am.  St.  Eep.  557,  the 
«ight-year-old  son  of  plaintiff  had  fallen  into  a  pond  of  water 
partly  on  defendant's  ^^^  land,  which  had  been  formed  by  water 
collecting  in  an  excavation  which  had  been  made  by  quarrying 
•everal  years  before  the  accident.    The  plaintiff  had  a  yerdict 
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for  ten  dollars,  and  the  case  was  reversed.  The  court  alluded 
to  the  cases  which  go  upon  the  turntable  doctrine,  and  said: 
^*VVhilst  the  authorities  above  cited  recognize  the  liabiUty  of  the 
owner,  if  a  child  is  injured  by  dangerous  machinery,  so  situated 
«nd  exposed  that  it  will  naturally  attract  children,  who  cannot 
be  expected  to  comprehend  the  danger  of  its  use,  and  takes  no 
precaution  to  prevent  access  to  it^  and  thereby  impliedly  in- 
vites children  to  it,  they  distinctly  deny  the  liability  of  a  lot- 
owner  under  the  facts  disclosed  in  this  case.''  The  court  also 
say  that  '*the  facts  in  evidence  would  have  justified  the  court  in 
directing  a  verdict  for  defendant." 

In  Hargreaves  v.  Deacon.  25  Mich.  1,  a  child  had  fallen  into 
an  uncovered  cistern  on  defendant's  land.  The  court,  in  its 
opinion,  discussed  at  length  the  principles  involved  in  the  case, 
and,  after  noticing  the  decisions  which  declare  the  turntable 
doctrine,  says:  "We  have  examined  the  decisions  with  some  care, 
and  can  find  no  support  to  any  doctrine  which  would  authorize 
a  recovery  in  the  case  before  us.  We  cannot  help  feeling  much 
sympathy  for  the  sad  case  of  a  child  who  was  only  following  the 
natural  and  fhnocent  curiosity  of  his  age  when  he  met  with  the 
accident  which  caused  his  death.  But  there  is  nothing  to  indi- 
cate any  wanton  or  inhuman  disposition  in  the  defendants,  and 
no  illegality  in  the  management  of  their  business,  and  they  have 
violated  no  right  of  the  plaintiff  or  his  intestate." 

In  Gillespie  v.  Mcdowan,  100  Pa.  St.  144,  45  Am.  Eep.  365, 
plaintiff's  son,  eight  years  old,  had  fallen  into  a  cistern  on  de- 
fendant's land  which  had  been  abandoned,  but  had  once  been 
used  in  connection  with  brickmaking.  The  court,  in  deliver- 
ing its  opinion,  among  other  things,  say:  "We  are  unable  to  see 
anything  in  this  case  to  charge. the  defendants  with  negligence 
in  not  inclosing  their  lot  or  guarding  the  well.  There  was  no 
concealed  trap  or  deadfall,  as  ^^^  in  Hydraulic  Company  v.  Orr, 
83  Pa.  St.  332.  The  well  was  open  and  visible  to  the  eye.  Xo 
one  was  likely  to  walk  into  it  by  day,  and  this  accident  did  not 
occur  at  night.  A  boy  playing  upon  its  edge  might  fall  in,  just 
as  he  might  in  any  pond  or  stream  of  water.  In  this  respect  the 
well  was  no  more  dangerous  than  the  river  front  on  both  sides 
of  the  city,  where  boys  of  all  ages  congregate  in  large  numbers 
for  fishing  and  other  amusement.  Vacant  brickyards  and  open 
lots  exist  on  all  sides  of  the  city.  There  are  streams  and  pools 
of  water  where  children  may  be  drowned;  there  are  any  quan- 
tities of  surface  where  they  may  be  injured.  To  compel  the 
owners  of  such  property  either  to  inclose  it,  or  to  fill  up  their 
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ponds  and  level  the  surface  so  that  trespassers  may  not  be  in- 
jured, would  be  an  oppressive  rule.  The  law  does  not  require 
us  to  enforce  any  such  principle,  even  where  the  trespassers  are 
children.  We  all  know  that  boys  of  eight  years  indulge  in  ath- 
letic sports.  They  fish,  shoot,  swim,  and  chmb  trees.  All  of 
these  amusements  are  attended  with  danger,  and  accidents  fre- 
quently occur.  It  is  a  part  of  the  boy's  nature  to  trespass,  es- 
pecially where  there  is  tempting  fruit;  yet  I  have  never  heard 
that  it  was  the  duty  of  the  owner  of  a  tree  to  cut  it  down  because 
a  boy  trespasser  might  possibly  fall  from  its  branches.  Yet  the 
principle  contended  for  by  the  plaintiff  would  bring  us  to  this 
absurdity,  if  carried  to  its  logical  conclusion.  Moreover,  it 
would  charge  the  duty  of  the  protection  of  children  upon  every 
member  of  the  community  except  their  parents." 

The  foregoing  are  a  few  of  the  many  authorities  which  are 
particularly  applicable  to  the  case  at  bar,  and  show  that  in  a  case 
like  this  there  can  be  no  recovery.  Under  these  circumstances, 
it  is  useless  to  consider  the  points  raised  by  appellant  on  the 
instructions  of  the  court  on  the  subject  of  the  contributory  neg- 
ligence of  plaintiff,  and  of  the  boy  who  was  drowned.  Under  no 
view  of  the  case  could  a  verdict  for  the  plaintiff  be  sustained. 

The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  and  Temple,  J.,  concurred. 

••"*  A  petition  for  a  hearing  in  Bank  having  been  filed,  the 
eame  was  denied  on  the  19th  of  January,  1897,  and  the  follow- 
ing opinion  rendered  thereon: 

SEATTY,  C.  J.  A  rehearing  of  this  cause  is  denied,  but  the 
statement  contained  in  the  Department  opinion,  to  the  effect 
that  no  similar  case  had  been  cited  in  which  damages  were  al- 
lowed, requires  correction.  The  case  of  Pekin  v.  McMahon,  154 
111.  141,  45  Am.  St.  Kep.  114,  was  noted  on  the  margin  of  ap- 
pellant's brief,  but  escaped  attention.  There  are  circumstances 
which  distinguish  that  case  from  this — particularly  with  respect 
to  the  culpability  of  the  defendant,  but  the  similarity  is  suffi- 
cient to  justify  counsel  in  his  claim  that  his  position  is  sup- 
ported by  a  case  in  point.  I  can  only  say  that  the  reasoning  of 
the  opinion  in  that  case  has  failed  to  convince  me,  and  that  the 
decision  stands  alone  and  without  other  support  than  may  be 
found  in  the  turntable  cases  from  which  the  supreme  court  of 
UlinoiB  was  unable  to  distinguish  it.     I  think,  however,  that 
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there  is  a  distinction  which  relieves  us  of  the  necessity  of  ex- 
tending an  exceptionally  harsh  rule  of  liability  to  such  a  case. 

A  turntable  is  not  only  a  danger  specially  created  by  the  act 
of  the  owner,  but  it  is  a  danger  of  a  different  kind  to  those  which 
exist  in  the  order  of  nature.  A  pond,  although  artificially  cre- 
ated, is  in  nowise  different  from  those  natural  ponds  and  streams 
which  exist  everywhere,  and  which  involve  the  same  dan- 
gers and  present  the  same  appearance  and  the  same  attractions 
to  children.  A  tui'ntable  can  be  rendered  absolutely  safe,  with- 
out destroying  or  materially  impairing  its  usefulness,  by  simply 
locking  it.  A  pond  cannot  be  rendered  inaccessible  to  boys  by 
any  ordinary  means.  Certainly,  no  ordinary  fence  around  the  lot 
upon  which  a  pond  is  situated  would  answer  the  purpose;  and, 
therefore,  to  make  it  safe,  it  must  either  be  filled  or  drained,  or, 
in  other  words,  destroyed.  But  ponds  are  always  useful,  and  of- 
ten necessary,  and  where  they  do  not  exist  naturally,  ^'*®  must 
be  created  in  order  to  store  water  for  stock  and  for  domestic  pur- 
poses, irrigation,  etc.  Are  we  to  hold  that  every  owner  of  a  pond 
or  reservoir  is  liable  in  damages  for  any  child  that  comes  unin- 
vited upon  his  premises  and  happens  to  fall  in  the  water  and 
drown?  If  so,  then  upon  the  same  principle  must  the  owner  of 
a  fruit  tree  be  held  liable  for  the  death  or  injury  of  a  child  who, 
attracted  by  the  fruit,  climbs  into  the  branches  and  falls  out. 
But  this,  we  imagine,  is  an  absurdity,  for  which  no  one  would 
contend,  and  it  proves  that  the  rule  of  the  turntable  cases  does 
not  rest  upon  a  principle  so  broad,  and  of  such  rigid  applica- 
tion, as  counsel  supposes.  The  owner  of  a  thing  dangerous  and 
attractive  to  children  is  not  always  and  universally  liable  for 
an  injury  to  a  child  tempted  by  the  attraction.  His  liability 
bears  a  relation  to  the  character  of  the  thing,  whether  natural 
and  common,  or  artificial  and  uncommon,  to  the  comparative 
ease  or  difficulty  of  preventing  the  danger  without  destroying 
or  impairing  the  usefulness  of  the  thing,  and,  in  short,  to  the 
reasonableness  and  propriety  of  his  own  conduct,  in  view  of  all 
surrounding  circumstances  and  conditions.  As  to  common  dan- 
gers existing  in  the  order  of  nature,  it  is  the  duty  of  parents  to 
guard  and  warn  their  children,  and,  failing  to  do  so,  they  should, 
not  expect  to  hold  others  responsible  for  their  own  want  of  care. 
But,  with  respect  to  dangers  specially  created  by  the  act  of  the 
owner,  novel  in  character,  attractive  and  dangerous  to  chidren, 
easily  guarded  and  rendered  safe,  the  rule  is,  as  it  ought  to  be, 
different;  and  such  is  the  rule  of  the  turntable  cases,  of  the  lum- 
ber-pile cases,  and  others  of  a  similar  character.    But  the  owner 
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of  a  thing  dangerous  and  attractive  to  children  is  not  always  cul- 
pable, and  therefore  is  not  always  liable  for  an  injury  to  a  child 
drawn  into  danger  by  the  attraction.  It  is  necessary  to  discrimi- 
nate between  the  cases  in  which  culpability  does  and  does  not 
exist.  In  the  Illinois  case  cited  by  counsel,  the  city  of  Pekin 
was  held  to  have  been  culpable  in  excavating  a  deep  pit  within 
the  city  limits,  which  afterward  filled  up  ^'^  with  water.  It 
might  be  granted  that  that  case  was  well  decided  and  the  prin- 
ciple of  the  turntable  cases  properly  applied,  without  holding 
that  this  defendant  is  similarly  liable.  There  the  existence  of  a 
pond  in  a  thickly  peopled  quarter  was  due  to  the  act  of  the 
party  charged.  Here,  the  existence  of  the  pond  was  due  to  the 
exercise,  by  the  city  of  San  Francisco,  of  a  power  and  authority 
which  the  defendant  could  not  lawfully  resist.  By  the  act  of 
the  city,  and  without  any  fault  on  his  part,  his  lot  was  converted 
into  a  pond.  He  might,  it  is  true,  have  filled  it  up;  but  he  was 
no  more  bound  to  do  so  than  if  it  had  been  a  natural  pond,  be- 
cause it  was  in  no  respect  more  of  a  nuisance  than  it  would 
have  been  if  it  had  been  there  before  the  city  was  laid  out. 

The  facts  being  undisputed,  it  is  the  province  and  the  duty 
of  the  court  to  decide,  as  matter  of  law,  whether  a  defendant  has 
been  guilty  of  culpable  negligence,  and  I  think  that  it  would  be 
most  unjust  to  hold  that  in  this  case  the  defendant  has  amitted 
any  duty  that  he  owed  to  the  child  of  plaintiff. 

The  case  of  Malloy  v.  Hibernia  Bank  (Cal.  April  22,  1889), 
which  is  also  much  relied  upon  by  counsel,  was  altogether  dif- 
ferent in  its  circumstances,  and  the  culpable  negligence  of  the 
defendant  was  clear  and  evident. 

llehearing  denied. 

REAL  PROPERTY— LANDOWNER'S  LIABILITY.— The  owner 
of  private  grounds  Is  under  no  obligation  to  keep  them  in  a  safe 
condition  for  the  benefit  of  trespassers,  or  those  who  may  go  upon 
them  uninvited  from  motives  of  private  convenience  in  no  way  con- 
nected with  the  owner:  Railway  Ck).  v.  Ferguson,  57  Ark.  16;  38 
Am.  St.  Rep.  217.  A  private  owner  or  occupant  of  land  Is  not  re- 
quired to  keep  his  premises  In  a  safe  condition  for  the  benefit  of 
trespassers  or  those  who  come  upon  them  without  invitation,  either 
express  or  Implied,  and  merely  seek  to  gratify  their  pleasure  or  curi- 
osity: City  of  PekIn  r.  McMahon,  154  111.  141;  45  Am.  St.  Rep.  114,  and 
note.  The  owner  of  land  Is  not  required  to  provide  against  remote  and 
Improbable  Injuries  to  children  trespassing  thereon,  but  he  is  liable 
for  Injuries  to  children  trespassing  upon  his  private  grounds,  when 
It  iB  known  to  him  that  they  are  accustomed  to  go  upon  such 
grounds,  and  that  from  the  peculiar  nature  and  exposed  condition 
of  something  thereon  It  Is  reasonable  to  anticipate  an  injury  to  a 
child  such  as  In  fact  occurred:  Brlnkley  Oar  CJo.  y.  Cooper,  60  Arlu 
B45;  46  Am.  St  Rep.  216ti  and  note. 
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De  Martin  v.  Phelan. 

1115  CALIFORNIA,  538.] 

MORTGAGE— THE  RELATION  BETWEEN  A  MORTGA- 
GOR  AND  MORTGAGEE  is  not  fiduciary  where  the  mortgage  doea 
not  convey  the  legal  title  nor  give  the  mortgagee  any  control  over 
the  estate. 

MORTGAGE— EQUITY  OF  REDEMPTION.— The  purchase 
by  a  mortgagee  of  the  equity  of  redemption  from  the  mortgagor  at 
a  time  vphen  there  was  a  great  stringency  in  the  money  market,  and 
therefore  an  Inability  to  borrow  money  at  a  price  greatly  less  than 
the  purchaser  was  willing  to  pay  if  necessary  to  effect  the  purchase, 
the  mortgagor  not  being  aware  that  it  was  possible  to  obtain  a  great- 
er price,  Is  not  fraudulent  and  will  not  support  an  action  against  the 
mortgagee  for  damages,  though  the  premises  were  advertised  for 
sale  under  the  decree  of  foreclosure  when  the  equity  of  redemption 
was  thus  purchased. 

George  H.  Maxwell  and  E.  M.  F.  Soto,  for  the  appellant. 

Frank  J.  Sullivan,  for  the  respondents. 

**^*  TEMPLE,  J.  This  appeal  is  from  a  judgment  upon  de- 
murrer to  the  complaint.  The  complaint  contains  averments  to 
the  effect  that  on  the  fourth  day  of  November,  A.  D.  1881, 
plaintiff  owned  a  certain  tract  of  land  which  was  then  subject  to 
mortgage  liens,  then  owned  by  James  Phelan.  The  amount  due 
on  said  mortgages  was  $196,000.  The  real  estate  was  worth 
$390,375.  The  plaintiff  and  her  thirteen  children  were  in  in- 
digent circumstances,  destitute  of  available  means  of  support, 
in  great  need,  and  unable  to  secure  an  additional  loan  upon  said 
land  or  to  sell  the  same,  owing  to  financial  stringency  then  pre- 
vailing, and  were  wholly  dependent  upon  the  charity  of  others. 
Said  Phelan  know  of  -her  distressed  condition  *^^  and 
also  that  her  equity  of  redemption  was  worth  at  least  $45,500. 
Still,  designing  to  take  advantage  of  her  distress  and  necessities, 
he  first  offered  her  $4,000,  and  then  $10,000,  and  finally  $19,000, 
for  her  equity  of  redemption.  The  offers  were  successively  made 
on  different  days,  and,  in  the  mean  time,  said  Phelan  had  her 
property  advertised  for  sale,  under  execution,  on  a  decree  of 
foreclosure  of  said  mortgages,  and  had  the  sale  postponed  re- 
peatedly, for  the  purpose  of  securing  her  equity  of  redemption 
for  a  sum  greatly  disproportionate  to  its  value,  by  taking  an  op- 
pressive and  unfair  advantage  of  her  necessities  and  distress. 

Also  that  on  the  fourth  day  of  November,  1881,  decedent 
made  her  the  offer  of  $19,000,  and  threatened  to  proceed  with 
the  sale  unless  she  accepted  it.  Compelled  by  her  distress  and 
necessities  she  finally  did  accept  said  offer,  and  conveyed  hei 
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equity  to  him  for  said  sum.  She  did  not  know  that  decedent 
had  taken  such  advantage,  or  that  he  knew  of  her  necessities 
and  distress  at  that  time,  but  that  she  discovered  such  fact  on 
the  twenty-seventh  day  of  De*cember,  1887. 

It  is  averred  that  when  defendant  falsely  represented  that  he 
would  sell  said  property,  unless  she  accepted  $19,000  for  her 
equity,  decedent  did  not  intend  to  sell  said  property,  but  had  in 
fact  determined  not  to  sell  the  same,  unless  he  was  imable  to 
procure  plaintiff's  interests  for  $45,500.  He  fully  intended  to 
offer  her  $45,500  for  her  equity,  if  he  could  not  procure  it  for 
less.  This  intention  was  concealed  from  plaintiff,  and  decedent 
knowingly  and  designedly  took  advantage  of  her  said  necessities 
and  distress. 

A  great  many  objections  are  made  to  this  complaint,  but  I 
do  not  deem  it  essential  to  consider  any  of  them,  except  the  gen- 
eral objection  that  it  states  no  cause  of  action.  That  the  com- 
plaint does  not  state  a  cause  of  action  is  quite  obvious. 

The  facts  constituting  the  supposed  fraud  are:  1.  Plaintiff 
was  without  available  means,  and  in  great  financial  distress;  2. 
Decedent  had  obtained  a  judgment  *^*^  foreclosing  mortgage 
liens  upon  her  land,  amounting  to  $196,000.  Her  land  was 
worth  much  more  than  this,  but,  owing  to  a  temporary  strin- 
gency in  the  money  market,  she  could  not  borrow  more  money 
upon  the  land  or  sell  it  for  more  than  the  mortgage  debt;  3.  De- 
cedent knew  that  her  equity  of  redemption  was  worth  $45,500, 
and  was  willing  to  pay  her  that  for  it  if  he  could  not  get  it  for 
less,  but  concealed  from  her  his  estimate  of  its  value,  and  his 
willingness  to  pay  that  sum  provided  she  would  not  take  less; 
4.  He  caused  the  property  to  be  advertised  for  sale  under  the 
decree,  and  then  caused  the  sale  to  be  repeatedly  postponed;  in 
the  mean  time  making  her  successive  offers  for  her  equity  of 
$4,000,  $6,000,  $10,000  and  $39,000,  which  last  offer  she  ac- 
cepted, in  ignorance  th^t  deceased  would  have  given  her  more 
had  she  insisted  upon  it,  and  induced  by  her  necessities  and  fears 
of  losing  her  property  in  case  of  a  sale  under  the  decree. 

It  is  impossible  to  believe  counsel  serious  in  their  contention 
that  it  constituted  fraud  or  oppression  on  the  part  of  Phelan, 
to  conceal  from  her  the  fact  that  he  intended  to  offer  her  as 
much  as  $45,500  for  her  equity,  if  he  could  not  succeed  in  get- 
ting it  for  less.  It  would  constitute  a  new  departure,  both  in 
business  and  legal  ethics.  If  the  obligation  to  make  such  dis- 
closures rested  upon  Phelan,  of  course  the  like  obligation  rested 
upon  the  plaintiff  to  state  to  Phelan  the  very  least  simi  her  ne- 
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cessities  could  induce  her  to  accept  rather  than  permit  a  sale, 
Negotiations  under  such  conditions  would  surely  be  novel. 

The  real  point  in  the  case  is,  I  presume,  th^t  the  relations 
between  mortgagor  and  mortgagee  are  in  a  sense  fiduciary,  and 
the  mortgagee  must  obtain  no  advantage  over  the  mortgagor  by 
the  use  of  the  least  unfairness  or  oppression;  and  it  is  main- 
tained that  it  was  oppression  on  the  part  of  Phelan  to  get  the 
property  for  an  inadequate  price,  taking  advantage  of  her  neces- 
sities. 

1.  In  the  first  place,  the  relation  between  the  parties  was  in 
no  sense  fiduciary.  At  common  law,  the  mortgagee,  **'*'*  at  least 
after  condition  broken,  was  the  legal  owner  and  could  oust  the 
mortgagor.  He  was  really  a  trustee.  Under  our  system  he  oc- 
cupies no  such  position,  and  ordinarily  has  no  control  over  the 
mortgaged  estate.  In  those  cases  in  which  he  is,  by  the  mort- 
gage, given  some  power  or  control  over  the  estate  before  fore- 
closure the  old  rule  may  prevail.  There  is  nothing  to  show 
<he  nature  of  the  mortgages  formerly  held  by  Phelan,  nor  does 
it  now  matter.  When  the  wrongs  detailed  in  the  complaint  were 
enacted  the  mortgages  had  been  foreclosed,  and  Phelan  had  only 
his  decree.  It  does  not  appear  that  a  receiver  had  been  ap- 
pointed, or  that  proceedings  to  that  end  were  threatened. 

2.  The  sale,  even  after  the  decree  was  obtained,  was  not 
hastened.  The  negotiations  between  the  parties  were  protracted 
and  deliberate.  Plaintiff  was  fully  aware  of  the  situation,  and 
knew  all  the  essential  facts  of  the  case.  The  sale  was  adjourned 
many  times,  and  successive  offers  were  made  to  her  for  her 
equity.  She  says  she  was  threatened  with  a  sale  under  the  de- 
cree if  she  did  not  sell.  Of  course  she  knew,  without  being  told, 
that  such  sale  was  inevitable  if  she  did  not  pay  the  debt  or  sell 
her  equity.  The  financial  stringency  was  not  brought  on  by  Phe- 
lan. It  is  not  charged  that  he  interfered  to  prevent  her  selling 
to  another,  or  to  prevent  the  obtaining  of  a  loan. 

I  can  discover  no  element  of  fraud,  oppression,  or  unfairnesa 
in  the  case. 

The  judgment  is  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


IF  WE  ASSUME  THAT  THE  OPINION  In  the  principal  case 
was  given  upon  due  cousideratlon.  It  expresses  a  remarliable  de- 
parture from  what  we  have  hitherto  considered  to  be  the  law  defining 
the  relations  between  mortgagor  and  mortgagee,  and  regulating  deal- 
ing between  them  respecting  a  transfer  or  release  of  the  equity  of 
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redomptfoo.  In  the  principal  case,  the  judge  writing  the  opinion 
said  that  the  real  point  intended  to  be  presented  by  the  appellant 
was  "that  the  relations  between  mortgagor  and  mortgagee  are  in  a 
sense  fiduciary,  and  the  mortgagee  must  obtain  no  advantage  over 
the  mortgagor  by  the  use  of  the  least  unfairness  or  oppression;  and 
It  is  maintained  that  It  was  oppression  on  the  part  of  Phelan  to  get 
the  property  for  an  Inadequate  price,  taking  advantage  of  her  ne- 
cessities." The  answer  made  to  this  point  was:  "1.  In  the  first 
place,  the  relation  between  the  parties  was  in  no  sense  fiduciary. 
At  common  law,  the  mortgagee,  at  least  after  condition  brolien, 
was  the  legal  owner,  and  could  oust  the  mortgagor.  He  was  really 
a  trustee.  Under  our  system  he  occupies  no  such  position,  and  or- 
dinarily has  no  control  over  the  mortgaged  estate.  In  those  cases 
In  which  he  Is,  by  the  mortgage,  given  some  power  or  control  over 
the  estate  before  foreclosure,  the  old  rule  may  prevail.  There  Is 
nothing  to  show  the  nature  of  the  mortgages  formerly  held  by 
Phelan,  nor  does  it  now  matter.  When  the  wrongs  detailed  in  the 
complaint  were  enacted,  the  mortgages  had  been  foreclosed,  and 
Phelan  had  only  his  decree."  Two  inferences  may  fairly  be  deduc- 
ed from  this  language.  The  first  Is,  that  where,  as  by  the  system 
usually  prevailing  in  the  United  States,  a  mortgage  is  a  mere  lien,, 
and  does  not  vest  the  mortgagee  either  with  the  legal  title  or  a  right 
to  the  possession,  the  relations  between  the  mortgagor  and  mortga- 
gee are  not  fiduciary;  and  second,  whether  this  system  prevails  or 
not,  If  a  suit  is  brought  for  foreclosure  In  which  a  decree  Is  entered 
directing  the  sale  of  the  mortgaged  premises,  the  relations  between 
the  mortgagor  and  mortgagee  cease  to  be  such,  and  therefore  the 
latter  may  deal  with  the  former  as  with  a  stranger.  Contracts 
between  mortgagors  and  mortgagees  to  waive  or  release  the  equity 
of  redemption  of  the  former  have  been  fully  considered  in  the 
monogi-aphie  note  to  Bradbury  v.  Davenport,  55  Am.  St.  Rep.  92. 
The  case  to  which  that  note  was  written  was  decided  by  the  same 
court  as  the  principal  case.  The  mortgage  there  under  considera- 
tion was  subject  to  the  same  statutory  conditions  as  the  mortgage 
consideretl  In  the  principal  case,  nor  does  it  appear  that  there  wa» 
auj  thing  exceptional  in  the  mortgage  involved  in  Bradbury  v.  Dav- 
enport, 55  Am.  St.  Rep.  92,  whereby  the  mortgagee  was  not  given 
possession  of  the  mortgaged  premises  nor  placed  In  any  position  re- 
specting It  other  than  that  flowing,  as  a  matter  of  law,  from  the  rela- 
tions of  mortgagor  and  mortgagee,  where  the  mortgage  created  a 
Hen  only;  and  yet  In  the  former  case  a  transfer  by  the  mortgagor  to 
the  mortgagee  was  set  aside  substantially  on  no  other  ground  than 
that  the  consideration  for  the  release  of  the  equity  of  redemption 
was  inadequate.  In  the  principal  case  no  notice  whatever  Is  talien 
of  the  decision  reported  In  the  pi*eceding  volume,  and  we  are  at  a 
loss  to  know  how  the  two  decisions  can  be  reconciled,  and  whether 
the  latter  Is  intended  to  overrule  the  former.  It  will  be  difficult  to 
conceive  a  case  in  which  it  more  clearly  appears  from  the  complaint, 
confessed  to  be  true  by  the  demurrer,  that  a  mortgagee  had  taken 
ndvant:ige  of  bis  position  for  the  purpose  of  coercing  a  conveyance 
from  his  mortgagor,  and,  if  the  decision  in  the  principal  case  be  cor» 
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rect,  we  cannot  Imagine  any  conduct  on  the  part  of  a  mortgagee  la 
obtaining  a  release  of  the  equity  of  redemption  which  would  entitle 
the  mortgagor  to  relief.  It  is  true  that  the  action  was  of  a  peculiar 
character.  The  mortgagor,  instead  of  seeliing  to  redeem  fi-om  the 
mortgage  or  to  have  set  aside  her  transfer  of  her  equity  of  redemp- 
tion, brought  an  action  for  damages;  and  we  should  not  have 
thought  it  strange  had  the  court  declined  to  grant  relief  because  of 
the  peculiar  nature  of  the  action.  It  did  not,  however,  rest  Its  con- 
clusion upon  that  ground,  but  affirmed  in  explicit  terms  that,  when 
a  mortgage  did  not  convey  the  legal  title  nor  give  the  mortgagee 
an  immediate  right  of  possession,  the  relation  between  him  and  the 
mortgagor  was  not  in  any  sense  fiduciary,  and  that  the  mortgagee 
might  obtaioi  and  retain  an  advantage  by  oppression. 


Smith  v,  San  Francisco   &  North  Pacifio  Rail- 
way Company, 
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CORPORATIONS,  ONLY  BONA  FIDE  STOCKHOLDERS 
MAY  VOTE.— Under  a  statute  requiring  every  voter  at  an  election 
for  directors  of  a  corporation  to  be  a  bona  fide  stockholder  having 
stock  in  his  name  on  the  stock-books  of  the  corporation,  persons  in 
whose  names  stocks  stand  on  such  books,  but  to  wnom  it  was  trans- 
ferred by  its  owners  to  avoid  their  liability  as  stockholders  for  the 
debts  of  the  corporation,  are  not  entitled  to  vote. 

STOCKHOLDEBS,  PRIVATE  AGREEMENT  TO  CONTROL 
THE  VOTING  THEREOF.— If  several  persons  purchase  stock  in  a 
corporation  under  an  agreement  between  them  that  it  shall  be  voted 
as  a  unit  for  the  term  of  five  years  at  all  meetings  for  the  election 
of  directors,  and  that  the  persons  for  whom  it  shall  be  voted  shall 
be  determined  by  such  purchasers,  or  their  survivors,  and  that,  if 
any  of  such  stock  shall  be  sold,  an  agreement  shall  be  exacted  from 
the  vendees  thereof  that  it  may  continue  to  be  voted  pursuant  to 
8uch  agreement,  a  majority  of  such  original  purchasers  have  the 
right  to  vote  the  whole  of  such  stock  contrary  to  the  wishes  of  one 
of  their  number,  who  still  retains  his  intei'est  therein.  The  agree- 
ment is  valid,  and  none  of  the  parties  can  withdraw  therefrom. 

CORPORATIONS— PROXIES.— NO  PARTICULAR  FORM  of 
words  is  required  to  constitute  a  proxy.  Like  any  other  agency,  an 
instrument  creating  it  may  be  informal,  but,  if,  in  order  to  give  ef- 
fect to  its  language  In  view  of  the  purpose  for  which  it  was  exe- 
cuted, it  is  necessary  to  constfue  the  instrument  as  creating  an 
agency,  such  construction  will  be  given. 

CORPOTIATIONS.— A  PROXY  MAY  BE  MADE  IRREVOCA- 
BLE FOR  A  TERM  OF  YEARS  as  the  result  of  a  contract  between 
the  purchasers  of  stock  in  the  corporation  that  a  majority  of  them, 
or  their  survivors,  shall  vote  it  as  a  unit  during  such  term. 

CORPORATIONS  —  PUBLIC  POLICY  — AGREEMENT  FOR 
(VOTING  STOCK.— It  Is  not  in  violation  of  public  policy  or  any  rule 
of  law  for  stockholders  owning  a  majority  of  stock  in  a  corporation 
to  cause  its  affairs  to  be  managed  in  such  a  way  as  they  think  best 
calculated  to  further  the  ends  of  the  corporation,  and,  for  this  pur- 
pose, to  appoint  one  or  more  proxies  to  so  vote  it  in  such  a  way  as 
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win  carry  out  their  plan.  Nor  Is  It  against  public  policy  for  two  or 
lEore  stockholders  to  agree  upon  a  course  of  corporate  action,  or 
what  officers  they  will  elect,  or  they  may  unite  in  the  appointment 
of  a  single  proxy  to  effect  their  purpose. 

CORPORATIONS— VOTING  TRUSTS.— An  agreement  be- 
tween stockholders  of  a  corporation  to  vote  their  stock  as  a  unit  is 
not  invalid  because  in  restraint  of  trade. 

CORPORATIONS.— THE  TOTING  POWER  OF  STOCK  MAY, 
BE  SEPARATED  from  its  ownership,  as  when  a  proxy  is  given,  or 
an  agreement  made  upon  a  sufficient  and  valid  consideration  by 
which  some  person  is  authorized  to  vote  stock,  though  not  the  own- 
er thereof. 

W.  S.  Goodfellow,  Jesse  W.  Lilienthal,  and  G.  W.  McEnerney, 
for  the  appellants. 

Page,  McCutcheon  &  Eells,  for  the  respondents. 

ssT  HAREISON,  J.  At  the  election  for  directoi-s  of  the  San 
Francisco  &  North  Pacific  Railway  Company,  which  was  had 
at  the  animal  meeting  of  the  stockholders  held  Fehruary  25, 
1896,  the  votes  offered  by  Peter  Gundecker,  G,  E.  Wagner,  and 
Sidney  V.  Smith,  in  whose  names  certain  shares  of  stock  stood  on 
the  books  of  the  corporation,  were  rejected,  and,  at  the  close 
of  the  election,  the  chairman  of  the  meeting  announced  that 
Antoine  Borel,  A.  W.  Foster,  Andrew  Markham,  P.  N.  Lilien- 
thal,  George  A.  Newhall,  James  B.  Stetson,  and  John  L.  How- 
ard, had  been  duly  elected  directors  of  said  corporation  for  the 
year  then  next  ensuing.  The  votes  of  Gundecker  and  Wagner 
were  rejected  upon  the  ground  that  they  were  not  bona  fide 
stockliolders  in  the  corporation,  and  the  vote  of  Smith  was  re- 
jected upon  the  ground  that  by  virtue  of  a  certain  agreement 
between  him  and  two  other  stockholders — ^Foster  and  Markham 
— the  stock  of  the  three  had  been  pooled  for  the  term  of  five 
years,  to  be  voted  as  a  unit,  and  was  cast  in  pursuance  of  that 
agreement.  If  the  votes  thus  rejected  had  been  received,  the 
election  would  have  resulted  in  the  choice  of  Smith  as  one  of  the 
directors  instead  of  Lilienthal.  The  present  action  was  brought 
under  section  315  of  the  Civil  Code,  for  the  purpose  of  having 
it  declared  that  Smith  instead  of  Lilienthal  was  elected  a  director 
at  said  election.  The  superior  court  found  that  Gundecker  and 
Wagner  were  bona  fide  stockholders,  and  that  their  vote  should 
have  been  received,  and  that  the  agreement  by  Smith  with  the 
other  stockholders  did  not  preclude  him  from  the  right  to  vote 
the  stock  standing  in  his  own  name  as  he  might  choose,  and  that 
the  vote  by  the  other  stockholders  for  his  stock  was  unauthor- 
ized, and  his  own  vote  should  have  been  received.  Judgment 
was  thereupon  rendered  that  Lilienthal  had  not  been  chosen  aa 


Jan.  1897.]    Smith  v.  Sam  Francisco  etc.  Ry.  Co.  121 

a  director,  and  was  not  entitled  to  exercise  the  office,  and  that 
at  the  said  election  Smith  was  chosen  one  of  the  directors,  and 
was  entitled  to  be  so  recognized.  A  motion  for  a  new  trial  on 
behalf  of  the  defendants  was  denied,  and  from  both  the  judg- 
ment ^^'^  and  the  order  denying  the  new  trial  appeals  have  been 
taken. 

1.  The  Gundecker  and  Wagner  Stock. — At  the  time  of  the 
election,  and  for  more  than  ten  days  prior  thereto,  there  was 
standing  upon  the  books  of  the  corporation  four  thousand  two 
hundred  shares  of  stock  in  the  name  of  Peter  Gundecker,  and 
four  thousand  four  hundred  and  eighty-five  shares  in  the  name 
of  G.  E.  Wagner,  and  they  were  represented  at  the  election  by 
Antoine  Borel,  to  wliom  they  had  given  their  proxy.  When 
their  votes  were  tendered  by  Borel  a  protest  was  made  against 
receiving  them,  upon  the  ground  that  neither  of  them  was  or 
had  been  a  bona  fide  stockholder  of  the  corporation,  and  there- 
upon the  protest  was  sustained  and  the  votes  rejected.  In  sup- 
port of  the  action  of  the  chairman  in  rejecting  these  votes,  it  is 
alleged  in  the  answer  herein  that  neither  Gundecker  nor  Wag- 
ner ever  held  or  owned  any  shares  of  stock  of  the  corporation,  or 
was  ever  a  bona  fide  stockholder  therein;  that  the  true  owner 
of  said  shares  was  the  firm  of  Ladenburg,  Thalman  &  Co.  of 
New  York.  At  the  hearing  before  the  court  an  affidavit  for  a 
continuance  was  presented  for  the  purpose  of  enabling  the  de- 
fendants to  take  the  depositions  of  certain  witnesses  in  New 
York,  including  Gundecker  and  Wagner,  to  establish  this  is- 
sue, and  it  was  admitted  by  the  plaintiffs  that,  if  the  witnesses 
were  present,  they  would  testify  to  the  matters  set  forth  in  the 
affidavit,  reserving,  however,  their  objections  to  its  materiality. 
The  matters  set  forth  in  the  affidavit  are  that,  at  the  time 
Gundecker  and  Wagner  gave  their  proxies  to  Borel,  they  were 
neither  of  them  holders  or  owners  of  any  stock  in  the  defend- 
ant railway  company,  and  had  never  held  or  owned  any  stock 
in  said  company,  and  that,  at  the  time  the  shares  were  trans- 
ferred to  their  names,  they  belonged  to  the  firm  of  Ladenburg, 
Thalman  &  Co.,  who  caused  said  shares  to  be  so  transferred  to 
the  names  of  Gundecker  and  Wagner,  as  dummies,  so  as  to  avoid 
for  said  Ladenburg,  Thalman  &  Co.  the  liability  of  a  stockholder 
for,  the  debts  of  said  ^^^  defendant  railroad  company.  When 
the  defendants  offered  this  admission  of  the  plaintiffs  in  evi- 
dence, the  court  excluded  it  upon  the  objection  of  the  plaintiffs 
that  it  was  immaterial.  For  the  purpose  of  determining  the  pres- 
ent appeal,  it  must  be  assumed  that,  if  the  witnesses  had  testi- 
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fied  in  accordance  with  the  admission  of  the  plaintiffs,  the  court 
would  have  fouiid  the  facts  in  accordance  with  their  testimony, 
so  that  the  real  question  to  be  determined  is,  whether,  if  such 
were  the  facts,  the  votes  of  Gundecker  and  Wagner  should  have 
been  received,  and  this  depends  upon  a  proper  construction  of 
the  provisions  in  section  312  of  the  Civil  Code,  requiring  every 
voter  at  an  election  for  directors  in  a  corporation  to  be  "a  bona 
fide  stockholder,  having  stock  in  his  own  name  on  the  stock- 
books  of  the  corporation,  at  least  ten  days  prior  to  the  election/* 
The  act  in  relation  to  corporations  passed  at  the  first  session 
of  the  legislature  of  this  state  (Stats.  1850,  p.  347)  made  differ- 
ent provisions  for  different  kinds  of  corporations,  and  also  dif- 
ferent requirements  on  the  part  of  the  stockholders  for  the  elec- 
tion of  directors.  The  provision  generally  made  in  this  respect 
was  that  the  directors  should  be  elected  by  the  stockholders,  and 
that  "each  stockholder  shall  be  entitled  to  as  many  votes  as  he 
owns  shares  of  stock  in  the  company^':  Stats.  1850,  sees.  35,  105, 
134,  187.)  The  chapter  relating  to  railroad  companies  provided 
(Stats.  1850,  sec.  59)  that  the  stockholder  must  have  owned  his 
stock  for  thirty  days  next  preceding  the  election  in  order  to  en- 
title him  to  vote,  and  that  "no  stockholder  shall  vote  at  any  such 
election  upon  any  stock  except  such  as  he  shall  have  owned  for 
such  thirty  days";  and  the  chapter  relating  to  bridge  companies 
provided  (Stats.  1850,  sec.  159)  that  the  stockholder  could  vote 
only  upon  such  stock  as  he  had  "owned  absolutely,  or  as  exec- 
utor, administrator,  or  guardian,  for  thirty  days  previous  to 
such  election."  The  act  authorizing  the  incorporation  of  min- 
ing and  manufacturing  companies  passed  in  1853  (Stats.  1853, 
sec.  5,  p.  87)  provided  that  "each  ^^^  stockholder,  either  in  per- 
son or  by  proxy,  shall  be  entitled  to  as  many  votes  as  he  owns 
shares  of  stock,"  and  further  provided  (Stats.  1853,  sec.  11): 
"Whenever  any  stock  is  held  by  any  person  as  executor,  admin- 
istrator, guardian,  or  trustee,  he  shall  represent  such  stock  at  aU 
meetings  of  the  jcompany,  and  may  vote  accordingly  as  a  stock- 
holder." The  statute,  so  far  as  it  related  to  the  incorporation  of 
railroad  companies,  was  revised  and  re-enacted  in  1861  (Stats. 
1861,  p.  607)  and  section  5  of  that  act  provided  that  directors 
should  be  elected  'T)y  a  majority  of  the  votes  of  the  stockhold- 
ers being  present  in  person  or  by  written  proxy;  and  every  stock- 
holder being  so  present,  either  in  person  or  by  proxy,  at  any 
election  for  directors,  shall  be  entitled  to  give  one  vote  for  every 
share  of  stock  which  he  may  have  owned  for  ten  days  next  pre- 
ceding such  election;  but  no  stockholder  shall  vote  at  any  such 
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election  upon  any  stock,  except  such  as  he  shall  have  owned 
for  ten  days.*'  In  none  of  these  statutes  was  it  provided  that 
the  stock  owned  by  the  stockholders  should  stand  in  his  name 
upon  the  books  of  the  corporation. 

At  the  adoption  of  the  Civil  Code  in  1872  the  legislature 
sought  to  bring  into  a  single  system  applicable  to  all  corpora- 
tions, so  far  as  practicable,  the  entire  method  of  corporate  or- 
ganization and  management,  and,  having  provided  that  directors 
should  be  chosen  annually  by  the  stockholders,  provided  in  sec- 
tion 307  that  every  stockholder  should  have  the  right  to  vote  in 
person  or  by  proxy  the  number  of  shares  standing  in  his  name, 
"as  provided  in  section  312."  It  is  provided  in  section  312  that 
to  entitle  a  person  to  vote  he  must  be  "a  bona  fide  stockholder, 
having  stock  in  his  own  name  on  the  stock-books  of  the  corpora- 
tion at  least  ten  days  prior  to  the  election."  It  is  thus  made  as 
a  requisite  of  the  right  to  vote  that  the  voter  shall  not  only  be 
registered  as  a  stoclcholder,  but  that  he  shall  have  been  so  reg- 
istered for  at  least  ten  days  prior  to  the  election,  and  that  he 
shall  also  be  a  bona  fide  stockholder  at  the  time  of  the  election. 
The  provision  in  section  313  that  the  ^^^  shares  of  stock  of  an 
estate  of  a  minor  or  insane  person  may  be  "represented,"  that 
is,  voted,  by  his  guardian,  and  of  a  deceased  person  by  his  exec- 
utor or  administrator,  indicates  that  these  ofiicers  would  be  en- 
titled to  vote  the  stock  without  having  it  transferred  to  their  own 
name:  See  In  re  Election  of  Cape  May  etc.  Co.,  51  N.  J.  L.  78. 
These  provisions  are  substantially  those  previously  existing  in 
reference  to  railroad  corporations,  although  there  is  added 
thereto  the  requirement  that  the  stock  must  stand  in  the  name 
of  the  voter,  and,  while  the  requirement  of  section  159  of  the 
act  of  1850,  that  the  stockholder  must  have  owned  the  stock 
"absolutely"  in  order  to  entitle  him  to  vote,  is  not  preserved,  it 
is  now  required  that  in  all  cases  he  must  at  the  time  of  the  elec- 
tion, be  a  "bona  fide"  stockholder.  The  legislature  having  in- 
eluded  this  as  a  requirement,  it  must  be  assumed  that  something 
was  intended  thereby  in  addition  to  what  was  previously  made  a 
qualification  for  voting,  and  it  is  the  duty  of  courts  to  ascertain 
this  intention,  and  construe  the  words  accordingly.  Under  the 
previous  statutory  provisions  in  this  state  it  had  been  decided  in 
Allen  v.  Hill,  16  Cal.  113,  that  the  surviving  partner  of  one  in 
whose  name  stock  belonging  to  the  partnership  was  registered 
upon  the  books  of  the  corporation  had  the  right  to  rep- 
resent and  vote  the  stock  at  an  election  of  officers,  and  that 
the  administrator  of  the  partner  in  whose  name  the  stock  was 
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registered  did  not  have  such  right,  saying  that  "the  real  owner 
of  stock  should  be  entitled  to  represent  it  at  the  meetings  of  the 
corporation,  and  the  mere  fact  that  he  does  not  appear  as  owner 
upon  the  hooks  of  the  company  should  not  exclude  him  from  the 
privilege  of  doing  so."  In  that  decision  the  court  pointed  out  the 
distinction  between  the  statutes  of  this  state,  and  in  those  states 
in  which  the  transfer-books  were  made  the  exclusive  evidence  of 
the  right  to  vote,  and  it  is  reasonable  to  suppose  that  the  provi- 
sion that  the  voter  must  have  stock  standing  in  his  own  name 
was  made  in  view  of  that  decision. 

''**  As  early  as  1825  the  legislature  of  New  York  provided  by 
statute  that  the  transfer-books  of  an  incorporated  company  should 
be  the  evidence  of  who  were  the  stockholders  of  the  company,  and 
should  determine  the  right  of  any  claimant  to  vote  at  an  election. 
This  statute  has  remained  in  force  in  that  state,  and  has  been  fol- 
lowed in  other  states  by  similar  statutes,  or,  in  the  absence  of 
any  statute  on  the  subject,  by  accepting  the  decisions  thereunder 
as  authority  for  determining  the  same  question:  See  Downing 
V.  Potts,  23^ N.  J.  L.  75;  Hoppin  v.  Buffun,  9  R.  I.  513;  11  Am. 
Rep.  291;  State  v.  Ferris,  42  Conn.  560.  Under  this  statute  it 
was  held  that  a  registered  stockholder  had  the  right  to  vote  at 
an  election  of  officers,  even  though  he  held  the  stock  as  trustee 
for  others  without  any  beneficial  interest  therein  (Ex  parte  Bar- 
ker, 6  Wend.  509),  or,  though  his  stock  had  been  hypothecated 
for  its  full  value  (Ex  parte  Willcocks,  7  Cow.  402;  17  Am.  Dec. 
525);  and  when  the  stock  belonging  to  a  bank  was  registered  in 
the  name  of  its  cashier,  who  held  it  merely  in  trust,  and  who  had 
been  superseded  by  another  in  that  office,  it  was  held  that  the 
vote  of  the  registered  stockholder  should  be  received  in  prefer- 
ence to  the  vote  tendered  by  his  successor:  In  re  Mohawk  etc. 
R.  R.  Co.,  19  Wend.  135.  It  was,  however,  held  in  Ex  parte 
Holmes,  5  Cow.  426,  that  where  stock  belonging  Jto  the  corpora- 
tion itself  was  registered  in  the  name  of  an  individual,  he  would 
not  have  the  right  to  vote  it,  for  the  reason  that  since  it  was  the 
property  of  the  corporation  it  could  not  be  voted  at  all:  See,  also,. 
Brewster  v.  Hartley,  37  Cal.  15;  99  Am.  Dec.  237.  It  may  be 
assumed  that  at  the  adoption  of  the  Civil  Code  in  1872,  the  legis- 
lature was  aware  of  the  provisions  of  the  statutes  of  New  York, 
and  of  the  decisions  thereunder,  and  those  of  similar  import  in 
other  states,  to  the  effect  that  the  one  who  was  registered  as  a 
stockholder  was  entitled  to  vote,  even  though,  at  the  time  of  vot- 
ing, he  had  no  interest  in  the  stock,  and  the  insertion  of  the 
word  "bona  fide"  as  an  element  of  his  qualification,  in  addition  to 
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the  other  requirements  of  the  section,  ^^^  was  doubtless  made  in 
view  of  such  decisions.  Under  a  statute  requiring  him  to  be  tlie 
owner,  it  has  been  held  sufficient  that  he  be  registered  as  the 
owner,  and  that  the  corporation  could  not  inquire  into  the  char- 
acter of  his  ownership,  but  when  he  is  required  to  be  a  'Hbona  fide 
stockholder,"  the  nature  of  the  title  under  which  he  holds  the 
stock  is  open  to  inquiry.  It  will  be  observed  that  the  require- 
ment is  not  that  he  shall  be  a  bona  fide  "owner"  of  the  stock, 
but  that  he  shall  be  a  bona  fide  stockholder.  The  provision  in 
section  298  of  the  Civil  Code,  that  the  owners  of  stock  are  call- 
ed stockholders,  does  not  need  or  admit  of  the  censtruction  that 
only  those  are  stockholders  who  are  owners  of  stock.  This  sec- 
tion does  not  purport  to  be  a  definition  of  the  term  "stockhold- 
er," or  to  limit  its  extent,  as  would  have  been  the  case  if  it  had 
said  that  stockholders  are  those  who  own  the  shares  of  stock  in 
a  corporation,  but  is  consistent  with  holding  that  others  may  be 
stockholders  than  merely  those  who  are  the  owners  of  the  stock, 
and  for  the  purpose  of  avoiding  such  construction,  section  31^ 
requires  the  voter  at  an  election  to  be  a  bona  fide  stockholder. 
One  may  be  a  bona  fide  stockholder  without  being  the  owner  of 
the  stock.  He  may  have  caused  himself  to  be  registered  as  a 
stockholder  in  the  utmost  good  faith,  both  toward  the  corporation 
and  also  toward  his  fellow  stockholders,  and  yet  he  may  not  be 
the  owner  of  the  stock.  The  owner  of  the  stock  may  have  pledg- 
ed it  as  security  for  his  indebtedness,  and  the  creditor  may  have 
caused  it  to  be  transferred  to  his  own  name  upon  the  books  of  the 
corporation  without  changing  its  ownership:  Civ.  Code,  sec. 
2888;  Hawley  v.  Brumagim,  33  Cal.  394.  It  may  be  placed  in 
the  name  of  one  as  trustee  to  hold  under  an  express  trust,  without 
any  interest  in  the  stock,  but  for  the  sole  purpose  of  applying 
the  income  or  disposing  of  the  proceeds  of  its  sale  according  to 
the  terms  of  the  trust.  It  may  be  the  property  of  an  estate,  and 
transferred  into  the  name  of  the  executor.  In  all  such  cases  the 
transfer  would  be  in  good  faith,  and  the  person  in  whose  name  it 
was  registered  ***  would  be  a  bona  fide  stockholder:  In  re  Argus 
Printing  Co.,  1  N.  D.  434;  26  Am.  St.  Rep.  639.  The  provisions 
of  section  322  of  the  Civil  Code,  by  which  the  liabilities  of 
pledgees  and  trustees  in  whose  names  stock  is  registered  are  lim- 
ited to  that  section,  imply  that  such  limitation  does  not  exist  in 
other  relations  which  these  persons  sustain  to  the  corporation, 
and  corroborates  the  proposition  that  they  are  not  to  be  precluded 
from  voting  at  an  election.  Section  312  provides  that  "at  all 
elections  or  votes  had  for  any  purpose,  there  must  be  a  majority 
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of  the  subscribed  capital  stock  represented,  either  in  person  or  by 
proxy  in  writing.''  But  if  stock  that  is  registered  in  the  name 
of  a  pledgee,  or  of  a  trustee,  or  of  an  executor,  cannot  be  voted, 
it  might  not  infrequently  happen  that  a  majority  of  the  stock 
would  not  be  represented  at  an  election. 

This  section  received  a  construction  in  Stewart  v.  Mahoney 
-Min.  Co.,  54  Cal.  149,  and  it  was  there  held  that  one  in  whose 
name  stock  was  registered  upon  the  books  of  the  corporation,  but 
who  had  no  interest  therein,  and  was  not  the  owner  of  any  stock 
in  the  corporation,  had  no  right  to  vote  the  stock;  that  he  was 
neither  the  proxy  nor  the  representative  of  the  owners  of  the 
fitock,  nor  a  member  of  the  corporation,  and  was,  therefore,  not 
a  bona  fide  stockholder.  The  construction  then  given  by  the 
court  to  this  section  has  never  been  modified  and  must  be  regard- 
ed as  a  controlling  authority  in  the  present  case.  The  case  of 
People  V.  Robinson,  64  Cal.  373,  involved  only  the  construction 
of  the  act  of  1853.  It  will  be  observed  that  in  that  case  one  of 
the  considerations  stated  in  the  opinion  upon  which  the  decision 
was  made  was,  that  it  did  not  appear  that  the  right  of  the  regis- 
tered stockholder  to  vote  as  he  did  was  challenged,  or  that  his 
vendee  attempted  or  claimed  the  right  to  cast  the  vote.  That 
case,  moreover,  was  not  an  action  under  section  315,  but  was  in 
the  nature  of  a  quo  warranto  to  oust  the  defendants  from  the  of- 
fices of  trustees. 

It  may  not  be  easy,  nor  is  it  requisite  under  the  facts  ^^  in 
this  case,  to  formulate  a  definition  of  a  bona  fide  stockholder 
which  shall  cover  all  cases,  or  to  draw  a  line  of  exclusion  by  which 
the  right  to  vote  shall  be  determined;  but  we  are  very  clear  that 
one  in  whose  name  stock  has  been  registered  upon  the  books  of 
the  corporation,  but  who  has  never  had  any  interest  in  the  stock, 
and  is  only  a  dummy  for  the  real  owner,  and  when  the  object  of 
such  registration  was  for  the  admitted  purpose  of  enabling  the 
real  owner  to  avoid  certain  statutory  liabilities,  whether  such  pur- 
pose would  be  effectual  or  not,  is  not  a  bona  fide  stockholder 
within  the  meaning  of  this  section,  and  should  not  be  allowed 
to  vote  at  an  election. 

2.  The  Smith  stock. — The  exclusion  of  the  vote  tendered  by 
Smith  upon  the  stock  standing  in  his  name  was  by  reason  of  the 
following  facts:  In  February,  1893,  the  estate  of  James  M.  Dona- 
hue, deceased,  was  the  owner  of  forty-two  thousand  shares  or 
thereabouts  of  the  capital  stock  of  the  defendant  railway  com- 
pany, which  the  superior  court  of  Marin  county  had  ordered  to 
ibe  sold  in  the  course  of  the  administration  of  his  estate.    Fhor  to 
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the  sale  an  agreement  was  entered  into  between  Smith,  Foster, 
and  Markham  for  the  purchase  of  this  stock  as  an  entirety,  upon 
the  representations  of  Smith  that  upon  acquiring  the  shares  an 
agreement  would  be  made  by  them  whereby,  in  order  to  secure 
the  control  of  the  management  and  business  policy  of  the  railway 
company,  and  for  its  prudent  and  economical  management  in  the 
interest  of  all  of  its  stockholders,  the  said  forty-two  thousand 
shares  should,  for  the  term  of  five  years  thereafter,  be  voted  as  a 
unit  in  the  election  of  directors  of  said  railway  company.  In  pur- 
suance of  this  agreement  Smith  and  Foster,  on  the  24th  of  Feb- 
ruary, made  their  joint  bid  for  the  shares,  offering  to  purchase 
them  as  an  entirety  for  the  sum  of  eight  hundred  thousand  dol- 
lars and  upward,  and  by  order  of  court  their  bid  was  accepted, 
and  on  March  23d  the  sale  was  completed  and  the  price  paid. 
After  the  making  of  the  bid,  and  before  the  consummation  of  the 
purchase  and  completion  **'*^  of  the  sale.  Smith  prepared  the 
agreement  for  the  voting  of  the  shares  as  a  unit  that  had  been 
contemplated  by  the  parties  to  the  purchase,  and  on  the  22d  of 
March  the  same  was  executed  in  triplicate  between  Smith,  Mark- 
ham,  and  Foster.  By  this  instrument,  after  reciting  therein  that 
the  parties  thereto  had  purchased  the  forty-two  thousand  shares 
of  stock,  and  had  agreed  to  retain  the  power  of  voting  the  stock 
for  five  years,  "so  as  to  keep  the  control  of  the  corporation  from 
passing  to  persons  other  than  themselves,'*  it  was  "mutually 
agreed  between  said  Foster,  Markham,  and  Smith  that  they  will, 
during  said  period,  retain  the  power  to  vote  said  shares  in  one 
body,  and  that  the  vote  which  shall  be  cast  by  said  shares,  wheth- 
er for  directors  or  for  any  other  purpose,  shall  be  determined  by 
ballot  between  them  or  their  survivors."  It  was  in  the  contem- 
plation of  the  parties  to  the  agreement  that  they  might  sell  or 
otherwise  dispose  of  some  of  the  shares,  and,  accordingly,  they 
made  provision  in  this  instrument  for  retaining  the  right  to  vote 
the  stock  so  sold  by  them,  and  annexed  thereto  the  form  of  an 
agreement  to  be  taken  by  them  from  their  vendees.  This  form 
or  draft  recited  the  purchase  of  the  forty-two  thousand  shares  by 
Foster,  Smith,  and  Markham,  and  that,  "for  the  purpose  of 
keeping  control  of  said  road  in  the  interest  of  themselves  and  of 
all  persons  who  shall  buy  any  portion  of  the  stock  from  them,** 
they  have  agreed  that  for  the  period  of  five  years  "they  shall  vote 
the  said  stock  in  one  block"  at  all  elections  for  officers.  The  pur- 
chase of  the  stock  by  Foster,  Smith,  and  Markham  was  completed 
and  the  price  therefor  paid  on  the  23d  of  March,  and  twelve 
thousand  three  hundred  and  thirty-six  shares  of  the  stock  were 
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transferred  on  the  books  to  each  of  them — five  thousand  shares 
being  left  in  the  name  of  the  Mercantile  Trust  Company,  subj-ect 
to  some  prior  trust.  Prior  to  the  day  for  the  election  in  1896, 
a  conference  was  called  to  be  held  between  Foster,  Smith,  and 
Markham,  upon  proper  notice  therefor,  to  determine  by  ballot 
how  the  vote  of  the  shares  should  be  cast  at  the  next  '^^'^  annual 
meeting  for  directors,  and,  in  accordance  with  said  notice,  said 
conference  was  held,  at  which  Foster  and  Markham  were  present, 
and,  upon  a  ballot  had  thereat,  it  was  determined  that  said  shares 
should  be  voted  for  Markham,  ISTewhall,  and  Lilienthal  as  direct- 
ors. The  foregoing  matters  are  alleged  in  the  answer  of  the  de- 
fendants, and,  at  the  trial,  the  defendants  sought  to  intro- 
duce in  evidence  the  agreement  of  March  22d,  and  offered 
to  prove,  in  connection  therewith,  the  matters  set  forth 
in  their  answer  relative  thereto;  but  upon  the  objection  by 
the  plaintiffs  to  this  offer,  "on  the  ground  that  said  agreement 
was  not  a  proxy,  and  did  not  provide  that  any  of  the  parties 
thereto  should  vote  the  stock  belonging  to  the  other,  and  that  it 
was  revoked  before  the  election  and  was  invalid  as  against  public 
policy,"  the  evidence  was  excluded,  the  court  saying:  "I  will 
assume,  for  the  purpose  of  my  ruling,  that  it  was  a  valid  agree- 
ment, but  that  it  was  not  an  agreement  which  gave  any  authority 
to  any  other  person  to  cast  the  vote  of  Mr.  Smith."  As  we  have 
eaid  with  reference  to  the  Gundecker  and  Wagner  stock,  for  the 
purpose  of  this  appeal  it  is  to  be  assumed  that  the  evidence  offer- 
ed by  the  defendants  would  sustain  the  allegations  of  their  an- 
swer, and  the  sufficiency  of  these  averments  to  authorize  the  ex- 
clusion of  the  vote  by  Smith  is  to  be  determined.  It  was  shown 
at  the  trial  that  at  the  meeting  of  the  stockholders,  held  on  Feb- 
ruary 25th,  Smith  tendered  a  vote  for  the  shares  standing  in  hia 
name,  and,  at  the  same  time,  Foster  presented  the  vote  of  the 
same  stock  by  himself  and  Markham  in  behalf  of  Smith.  Mu- 
tual protests  against  the  votes  were  made  by  different  stockhold- 
ers, and  the  vote  cast  by  Foster  and  Markham  was  received  and 
counted,  and  that  cast  by  Smith  was  rejected.  Smith  also  testi- 
fied that,  after  receiving  the  notice  for  the  conference  to  deter- 
mine the  ballot  to  be  cast,  he  informed  Foster  and  Markham  that 
he  did  not  recognize  the  validity  or  legality  of  the  agreement,  and 
that  he  withdrew  from  the  same,  and  would  not  be  bound  by  any- 
thing which  they  might  do  thereunder. 

•®®  That  tJie  instrument  of  March  22d  constitutes  an  agree- 
ment that  the  forty-two  thousand  shares  are  to  be  voted  "in  one 
body,"  and  that  the  parties  thereto  agreed  that  "they"  would  vote 
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the  stock  "in  one  block"  is  stated  therein  in  express  terms.  By 
this  instrument  they  also  "mutually  agreed"  that  "the  vote"  to  be 
cast  by  said  shares  should  be  determined  by  ballot  "between 
them"  or  their  survivors.  To  "determine  by  ballot"  is  to  ascer- 
tain the  result  of  balloting  upon  a  proposition  by  those  entitled 
to  cast  the  ballots;  and  the  "vote" — that  is,  the  voting  paper  or 
ticket  to  be  cast  for  the  officers,  which  the  parties  agreed  should 
be  thus  determined — is  to  be  the  same  for  the  entire  forty-two 
thousand  shares.  That  by  virtue  of  this  agreement  an  authority 
was  given  by  each  of  the  parties  to  the  others  to  determine  "the 
vote"  to  be  cast  by  the  forty-two  thousand  shares  of  stock  is  too 
clear  for  argument.  When  they  mutually  agreed  that  they  would 
"determine"  between  them  the  vote  which  "shall  be  cast"  for  di- 
rectors, they  declared  by  necessary  implication  that  such  vote 
should  be  cast  in  accordance  with  the  results  of  that  ballot,  and 
that  if  either  of  them  should  fail  to  cast  the  vote  as  should  be 
determined  by  the  ballot,  the  vote  so  determined  might  be  cast 
by  the  others.  If  we  should  hold  that  this  instrument  is  to  be 
construed  as  not  giving  authority  to  the  majority  of  the  parties 
thereto  to  cast  the  vote  of  the  entire  forty-two  thousand  shares 
of  stock,  as  might  be  determined  upon  such  ballot,  we  should  be 
compelled  to  hold  that  the  instrument  was  prepared  in  disregard 
of  the  agreement  between  the  parties,  and  of  the  purpose  for 
which  it  was  to  be  executed.  If  there  is  any  ambiguity  in  the 
language  used  for  the  expression  of  that  agreement,  it  is  to  be 
construed  so  as  to  carry  the  agreement  into  effect,  rather  than  to 
defeat  its  operation.  No  particular  form  of  words  is  requisite  to 
constitute  a  proxy:  Morawetz  on  Corporations,  sec.  486.  Like 
any  other  agency,  the  instrument  by  which  it  is  created  may  be 
informal,  but  if,  in  order  to  give  effect  to  its  language  in  view  of 
the  purpose  for  which  it  is  ^^^  executed,  it  is  necessary  to  con- 
strue the  instrument  as  creating  an  agency,  such  construction 
will  be  given. 

The  instrument  executed  between  the  parties  must,  therefore, 
be  held  to  be  a  proxy,  and  to  authorize  the  vote  of  the  forty-two 
thousand  shares  of  stock  to  be  cast  in  accordance  with  the  deter- 
mination of  the  majority  of  the  parties  thereto,  and,  if  it  was 
made  upon  a  consideration  sufficient  to  bind  the  parties  to  its 
enforcement,  it  must  be  regarded  as  still  operative.  One  of  the 
inducements  for  the  purchase  of  the  stock,  and  under  which  the 
parties  entered  into  the  agreement,  was  that  the  shares  should  be 
voted  in  one  body,  and  held  for  five  years  as  a  unit.  It  is  imma- 
terial that  the  voting  agreement  was  not  reduced  to  writing  and 
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executed  until  after  the  bid  had  been  made  for  the  stock.  It  was 
BO  executed  before  the  parties  thereto  had  completed  the  purchase 
and  become  the  owners  of  the  stock  by  paying  the  purchase  price, 
Nor  is  the  validity  of  the  agreement  or  thfe  effect  of  its  terms 
different  by  reason  of  different  certificates  having  been  iss^ued  in 
the  names  of  the  several  parties  to  the  transaction,  rather  than 
in  the  name  of  one  of  them.  The  agreement  between  them  was 
with  reference  to  the  forty-two  thousand  shares  of  stock,  and  that 
it  should  be  voted  as  a  unit,  and  the  purpose  of  the  agreement 
was  the  economical  management  of  the  road,  and  to  prevent  irre- 
sponsible persons  from  getting  control.  It  was  within  the  power 
of  the  parties  to  contract  in  reference  to  this  property  as  fully 
as  with  regard  to  any  other  property.  They  were  at  liberty  to 
make  as  a  condition  of  their  purchase  that  its  management 
should  be  held  by  either  of  them,  or  by  a  majority  of  the  three, 
and  the  terms  of  the  agreement  for  such  purchase  could  not  be 
repudiated  by  either  after  the  purchase  had  been  made.  It  may 
be  assumed  that  neither  of  the  parties  would  have  entered  into  the 
transaction,  or  agreed  upon  the  purchase  of  the  stock,  except 
upon  these  conditions,  and  it  must  be  held  that  each  contrib- 
uted his  money  to  the  purchase  of  the  stock  upon  the  promise 
made  to  him  by  the  others.  There  was  thus  a  ^^^  sufl&cient 
consideration  for  the  agreement  granting  the  right  to  vote  the 
stock.  It  was  in  the  nature  of  a  power  coupled  with  an  interest, 
and,  being  given  for  a  valuable  consideration,  could  not  be  re- 
voked at  the  pleasure  of  either:  Hey  v.  Dolphin,  92  Hun,  230. 

Although  the  court  in  excluding  this  evidence,  assumed  that 
the  instrument  was  valid,  counsel  for  respondents  have  presented 
an  argument  in  support  of  their  further  objection  thereto,  that 
the  instrument  is  invalid  by  reason  of  being  against  public  pol- 
icy, and  it  therefore  becomes  necessary  to  consider  this  objection, 
inasmuch  as  the  action  of  the  court,  rather  than  its  reason  for 
so  acting,  is  to  be  rcAdewed;  for,  if  the  instrument  is  invalid,  the 
refusal  of  the  court  to  allow  any  effect  to  be  gained  from  its  exer- 
cise was  proper. 

"Public  policy**  is  a  term  of  vague  and  uncertain  meaning, 
which  it  pertains  to  the  law-making  power  to  define,  and  courts 
are  apt  to  encroach  upon  the  domain  of  that  branch  of  the  gov- 
ernment if  they  characterize  a  transaction  as  invalid  because  it  is 
contrary  to  public  policy,  unless  the  transaction  contravenes 
some  positive  statute  or  some  well-established  rule  of  law.  Sir 
George  Jessel,  as  master  of  the  rolls,  said  in  Besant  v.  Wood,  L.  R. 
12  Ch.  Div.  605,  that  public  policy  is  "to  a  great  extent  a  matter 
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of  individual  opinion,  because  what  one  man  or  one  judge  might 
think  against  public  policy,  another  might  think  altogether  ex- 
cellent public  policy";  and  in  another  case  (Printing  etc.  Co.  v. 
Sampson,  L.  R.  19  Eq.  465),  the  same  jurist  said:  "If  there  is  one 
thing  which  more  than  another  public  policy  requires,  it  is  that 
men  of  full  age  and  competent  understanding  shall  have  the  ut- 
most liberty  of  contracting,  and  that  their  contracts  when  entered 
into  freely  and  voluntarily,  shall  be  held  sacred,  and  shall  be  en- 
forced by  courts  of  justice."  It  is  not  in  violation  of  any  rule 
or  principle  of  law  for  stockholders,  who  own  a  majority  of  the 
fitock  in  a  corporation,  to  cause  its  affairs  to  be  managed  in  such 
way  as  they  may  think  best  calculated  to  further  the  ends  of  the 
corporation,  ****^  and,  for  this  purpose,  to  appoint  one  or  more 
proxies  who  shall  vote  in  such  a  way  as  will  carry  out  their  plan. 
Nor  is  it  against  public  policy  for  two  or  more  stockholders  to 
agree  upon  a  course  of  corporate  action,  or  upon  the  officers 
whom  they  will  elect,  and  they  may  do  this  either  by  themselves, 
or  through  their  proxies,  or  they  may  unite  in  the  appointment  of 
a  single  proxy  to  effect  their  purpose.  Any  plan  of  procedure 
they  may  agree  upon  implies  a  previous  comparison  of  views,  and 
there  is  nothing  illegal  in  an  agreement  to  be  bound  by  the  will 
of  the  majority  as  to  the  means  by  which  the  result  shall  be 
reached.  If  they  are  in  accord  as  to  the  ultimate  purpose,  it  is 
but  reasonable  that  the  will  of  the  majority  shoidd  prevail  as  to 
the  mode  by  which  it  may  be  accomplished.  It  would  not  be 
an  illegal  agreement  if  articles  of  partnership  should  provide  that 
stock  in  a  corporation  owned  by  the  partnership,  though  standing 
in  the  individual  names  of  the  partners,  should  be  voted  by  one 
of  its  members,  and  it  is  no  more  against  public  policy  for  such 
an  agreement  to  be  entered  into  between  stockholders  whose  in- 
terests in  the  stock  are  separate  than  where  their  interests  are 
joint.  Viewed  from  considerations  of  public  policy  merely,  it  is 
immaterial  whether  such  an  agreement  is  made  by  the  members 
of  an  existing  partnership,  which  owns  the  shares,  or  in  pursu- 
ance of  an  agreement  by  two  or  more  persons  to  form  a  partner- 
ship for  their  purchase,  or  to  purchase  them  for  their  joint  ac- 
count, or  as  one  of  the  terms  of  an  agreement  for  their  purchase, 
by  persons  who  contemplate  no  relation  to  each  other  further 
than  that  of  owning  stock  in  the  same  corporation.  Such  agree- 
ment would,  in  any  case,  be  outside  of  the  corporation  and  discon- 
nected with  the  interest  of  every  other  stockholder,  and,  in  either 
case,  the  same  rules  would  control.  Whether  such  an  agreement 
is  illegal,  so  that  any  action  or  vote  under  it  can  be  set  aside,  or 
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is  of  such  a  character  that  it  will  not  be  enforced,  will  depend 
upon  the  object  with  which  it  is  made,  or  the  acts  that  are  done 
under  ^^^  it,  and  will  be  governed  by  other  rules  of  law.  Mr. 
Beach,  in  his  treatise  on  Corporations,  section  304,  says:  "The 
owners  of  shares  may  enter  into  agreements  as  between  thera- 
Belves  to  elect  the  officers  of  the  company,  and  to  manage  its 
affairs  as  they  or  a  majority  of  them  shall  determine,  and  it  is 
held  that  agreements  of  that  character  are  not  illegal  nor  void 
as  against  public  policy;  for,  as  was  said  by  the  court  in  a  leading 
case,  their  interests  are  identical  with  the  interests  of  the  minor- 
ity of  shareholders.'*'  The  authority  thus  referred  to  is  Faulds 
V.  Yates,  57  111.  416;  11  Am.  Rep.  24.  In  that  case  Faulds  was 
the  owner  of  a  majority  of  the  shares  of  stock  in  a  corporation, 
and  entered  into  an  agreement  with  the  defendants  in  the  nature 
of  a  partnership  for  the  working  of  a  mine,  and  for  the  purchase 
by  the  defendants  from  him  of  two-thirds  of  his  stock.  It  was 
provided  in  the  agreement  between  them  that  they  would  elect 
the  directors  of  the  company;  that  they  would  determine  among 
themselves  as  to  the  officers  and  management  of  the  company;  and 
that,  if  they  could  not  agree,  they  would  ballot  among  themselves 
for  the  directors  and  officers,  and  that  the  majority  should  rule, 
and  their  vote  be  cast  as  a  unit  so  as  to  control  the  election.  In 
an  action  for  a  dissolution  and  accounting  of  their  partnership, 
it  was  contended  that  this  portion  of  the  agreement  was  void  as 
against  public  policy,  and  was  invalid  for  the  reason  that  it  was 
in  conflict  with  the  interests  of  the  other  stockholders.  The 
court,  however,  held  otherwise,  using  the  following  language: 
''There  was  nothing  unlawful  in  it.  There  was  nothing  which 
necessarily  affected  the  rights  and  interests  of  the  minority.  Three 
persons  owning  a  majority  of  the  stock  had  the  unquestioned 
right  to  combine,  and  thus  secure  the  board  of  directors  and  the 
management  of  the  property.  If  one  man  owned  a  majority  of 
the  stock,  he  surely  had  the  right  to  select  the  agents  for  its  hon- 
est management.'*  In  Hey  v.  Dolphin,  92  Hun,  230,  the  parties 
were  jointly  interested  in  certain  shares  of  stock  which  had  been 
****  issued  to  them  in  a  single  certificate,  and  it  was  agreed  be- 
tween them  that  the  stock  should  not  be  sold,  or  in  any  manner 
disposed  of,  or  the  certificates  surrendered,  for  a  period  of  ten 
years,  without  their  joint  consent  in  writing,  but  should  remain 
as  first  issued,  "for  the  purpose  of  enabling  the  said  parties  of 
the  first  part  to  prevent  the  control  and  management  of  the  com- 
pany from  passing  over  to  persons  who  might  be  less  qiialified 
or  less  disposed  to  make  the  business  of  the  said  company  a  sue- 
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cess  and  its  stock  valuable."  By  the  same  agreement  Dolphin 
was  appointed  a  proxy  to  vote  the  whole  of  said  shares  at  all  elec- 
tions, and  the  proxy  was  made  irrevocable  for  ten  years  unless 
eooner  revoked  by  joint  consent.  In  an  action  brought  for  the 
purpose  of  having  the  agreement  declared  void,  and  that  there 
be  issued  to  the  plaintift'  certificates  for  one-half  of  the  shares, 
the  court  held  that  the  agreement  was  not  void  or  against  public 
policy,  saying:  "The  object  and  purpose  of  the  arrangement,  as 
stated  in  the  contract,  is  not  of  itself  vicious,  but  rather  the  con- 
trary. This  is  not  a  case  where,  as  in  some  of  the  cases  cited  by 
the  respondent,  there  is  a  combination  of  stockholders  for  the 
special  benefit  of  some  party,  or  where  the  power  to  cast  the  vote 
is  in  a  party  having  no  beneficial  interest.  The  ari-angement 
purported  to  be  for  the  benefit  of  all  the  stockholders,  and  the  at- 
torney was  one  of  the  parties  beneficially  interested.  It  will 
hardly  be  claimed  that  a  majority  of  stockholders  may  not  com- 
bine to  control  an  election  of  directors":  See,  also,  Havemeyer  v. 
Havemeyer,  11  Jones  &  S.  506;  Brown  v.  Pacific  Mail  S.  S. 
Co.,  5  Blatchf.  525. 

In  cases  of  "voting  trusts,"  where  the  owners  of  stock  trans- 
fer the  shares  to  trustees,  with  authority  to  vote  at  elections  ac- 
cording to  the  direction  of  a  majority  of  those  holding  trust  cer- 
tificates, and  the  only  consideration  for  such  transfer  and  agree- 
ment is  the  mutual  promises  of  the  several  stockholders,  it  has 
been  held  that  any  stockholder  may  revoke  his  agreement  and 
withdraw  his  stock  at  will;  and  it  is  also  held  that  stockholders, 
****  who  become  such  after  an  agreement  of  this  nature  is  enter- 
ed into,  are  not  bound  by  its  terms,  but  will  hold  their  shares 
fieed  from  the  limitations  of  the  agreement:  Fisher  v.  Bush,  35 
Hun,  64^1;  Woodruff  v.  Dubuque  etc.  Co.,  30  Fed.  Rep.  91;  Brown 
V.  Pacific  Mail  S.  S.  Co.,  5  Blatchf.  525;  Grifl5th  v.  Jewett,  15 
Week.  Law  Bull.  419.  In  Moses  v.  Scott,  84  Ala.  608,  certain 
stockholders  had  formed  a  voting  trust,  and  placed  their  stock 
in  the  hands  of  four  trustees,  with  power  to  vote  the  stock  as  a 
unit  at  all  meetings,  as  three  of  them  should  think  best,  or,  if 
they  failed  to  agree,  as  three-fourths  of  the  stock  represented 
should  determine,  and  had  agreed  not  to  sell  their  stock  so  pooled 
for  three  years.  There  was  no  consideration  for  this  agreement 
other  than  the  mutual  promise  of  the  several  stockholders;  and, 
while  the  court  refused  to  enforce  the  agreement  concerning  the 
sale,  upon  the  ground  that  it  was  in  restraint  of  the  free  aliena- 
tion of  property,  it  said:  "We  cannot  say  there  is  anything  per  sa 
illegal  in  an  agreement  entered  into  by  and  between  certaiiv 
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stockholders  in  a  joint  stock  company  by  which  they  promise  to 
vote  together  as  a  nnit  in  all  matters  pertaining  to  the  govern- 
ment of  the  corporation.  Each  member  has  the  clear  right  to 
cast  his  ballot  as  he  pleases,  wisely  or  unwisely,  and  no  other 
stockholder  can  control  his  conduct  or  gainsay  his  discretion,  and 
it  can  make  no  difference  if  several  stockholders  uniformly  vote 
together,  or  so  vote  in  obedience  to  a  prior  agreement  that  they 
will  do  so.  The  vote,  when  cast,  is  but  the  expressed  wish  of  the 
stockholder,  or  at  least  must  be  so  regarded,  and  no  other  stock- 
holder can  be  supposed  to  be  injured  thereby.  To  hold  other- 
wise would  greatly  abridge  the  voter's  right  to  cast  his  ballot  as 
he  pleased." 

The  agreement  in  question  cannot  be  regarded  as  illegal  by 
reason  of  being  in  restraint  of  trade.  The  rule  invalidating  con- 
tracts in  restraint  of  trade  does  not  include  every  contract  of  an 
individual  by  which  his  right  to  dispose  of  his  property  is  limited 
or  restrained.  Section  1673  of  the  Civil  Code  makes  void  every 
contract  ^^^  by  which  one  is  restrained  from  '^exercising  a  lawful 
profession,  trade,  or  business,*'  except  in  certain  instances.  But 
this  is  far  different  from  a  contract  limiting  his  right  to  dispose 
of  a  particular  piece  of  property,  except  upon  certain  conditions. 
As  the  owner  of  property  has  the  right  to  withhold  it  from  sale, 
he  can  also,  at  the  time  of  its  sale,  impose  conditions  upon  its  uso 
without  violating  any  rule  of  public  policy,  and  there  is  nothing 
inconsistent  with  public  policy  for  two  or  more  persons,  who  con- 
template purchasing  certain  property,  to  agree  with  each  other, 
as  a  condition  of  the  purchase,  that  neither  will  dispose  of  his 
share  within  a  limited  period,  or  for  less  than  a  fixed  sum,  or 
except  upon  certain  limitations.  They  have  the  same  right  to 
contract  with  reference  to  the  terms  under  which  they  will  hold 
or  dispose  of  the  property  after  it  shall  have  been  purchased,  a& 
they  have  to  agree  upon  any  other  terms  upon  which  the  pur- 
chase shall  be  made,  and  they  no  more  violate  a  rule  of  public 
policy  in  making  such  agreement  a  consideration  of  their  pur- 
chase than  would  two  or  more  partners  who  should  purchase 
property  for  partnership  purposes,  and  agree  that  it  should  not 
be  disposed  of  unless  their  vendee  would  assent  to  certain  condi- 
tions regarding  its  use.  These  terms  enter  into,  and  form  a  part 
of,  the  consideration  for  the  agreement  to  purchase,  and  are  as 
binding  and  enforceable  as  any  other  terms  of  the  agreement: 
New  England  Trust  Co.  v.  Abbott,  162  Mass.  148;  Hodge  v. 
Sloan,  107  N.  Y.  244;  1  Am.  St.  Rep.  816;  Williams  v.  Mont- 
gomery, 148  N.  y.  519;  Matthews  v.  Associated  Press  etc.,  13(> 
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N.  Y.  333;  32  Am.  St.  Eep.  741.  The  contract  in  Fisher  v.  Bush, 
35  Hun,  641,  was  held  to  be  invalid  for  want  of  any  other  con- 
sideration than  the  mutual  promise  of  the  parties;  but  it  was 
said  in  that  case:  "If  these  parties  and  their  associates  were  the 
promoters  of  this  corporation,  then,  doubtless,  they  could  have 
entered  into  a  valid  agreement  regulating  a  sale  of  the  same,  and 
requiring  the  owners  to  hold  them  from  market  for  a  reasonable 
and  definite  period  of  time,  and  thus  forbidding  ®^®  a  sale  by 
either  of  his  interests  to  one  against  whom  his  associates  might 
have  a  reasonable  objection:  Moffatt  v.  Farquhar,  7  Ch.  Div.  591; 
reported  in  23  Moak  Eng.  Rep.  731.  A  stipulation  of  that  char- 
acter would  not  be  illegal  as  against  public  policy,  as  it  would  be 
simply  a  provision  assented  to  by  all  that  the  newcomer  into  the 
business  transaction  should  be  with  the  approval  of  the  other 
joint  owners." 

Neither  is  it  illegal  or  against  public  policy  to  separate  the 
voting  power  of  the  stock  from  its  ownership.  The  statute  au- 
thorizes the  stockholder  to  vote  by  proxy;  and  it  was  held  in 
People's  Bank  v.  Superior  Court,  104  Cal.  649,  43  Am.  St.  Rep. 
147,  that  a  by-law  restricting  the  selection  of  proxies  to  stock- 
holders was  invalid;  that  the  statute  places  no  limitation  upon 
the  right  of  selection,  and  that  a  stockholder  may  appoint  as  his 
proxy  one  who  is  an  entire  stranger  to  the  corporation.  The 
right  to  appear  by  proxy  implies  of  itself  that  the  voting  power 
may  be  separated  from  the  ownership  of  the  stock,  and,  unless 
the  authority  of  the  proxy  is  limited  by  the  terms  of  his  appoint- 
ment, he  is  necessarily  required  to  use  his  own  discretion  in  any 
vote  that  he  gives.  Being  the  agent  of  the  stockholder,  he  is  re- 
quired to  exercise  this  discretion  in  behalf  of  his  principal;  but 
he  is  at  liberty  to  use  his  own  discretion  as  to  the  means  by  which 
his  principal's  interest  will  be  best  subserved.  The  cases  in 
which  it  has  been  said  that  the  stockholder  could  not  divest  him- 
self of  the  voting  power  of  his  stock,  and  that  it  should  not  be 
separated  from  the  ownership  of  the  stock,  were  cases  which 
involved  either  the  suflBciency  of  the  agreement  by  which 
the  voting  power  was  transferred,  or  the  validity  of  the  purpose 
for  which  the  power  was  to  be  exercised.  The  proxy  must  exeiv 
eise  a  discretion  of  the  same  nature  as  that  which  the  stockholder 
is  authorized  to  exercise,  and  an  authority  to  do  otherwise  would 
be  invalid;  but  the  authority  to  exercise  a  discretion  differs  from 
an  authority  to  perform  a  particular  act.  Under  an  appointment 
without  words  of  limitation  the  proxy  may  ®®'^  act  against  the 
interests  of  the  stockholder,  or  even  against  the  interests  of  the 
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corporation,  and  the  corporation,  as  well  as  the  stockholder,  will 
be  bound  by  his  act  as  fully  as  if  the  stockholder  had  acted  in 
person,  while,  if  the  authority  had  been  directed  in  terms  to  that 
act,  it  might  have  been  invalid.  The  distinction  is  that  between 
an  unlawful  exercise  of  a  lawful  power,  and  the  attemj-t  to  au- 
thorize the  exercise  of  an  unlawful  power.  The  question  has 
been  presented  in  cases  of  voting  trusts,  but  an  examination  of 
these  cases  will  show  that  the  question  has  arisen  either  when 
the  authority  was  expressly  given  to  carry  out  some  illegal  pur- 
pose, or  when,  having  been  given  without  any  consideration, 
though  purporting  to  be  for  a  definite  term,  subsequent  owners 
of  the  stock  have  sought  to  revoke  it  before  the  expiration  of  the 
term:  Shepaug  Voting  Trust  cases,  60  Conn.  553,  sometimes  re- 
ported under  the  name  of  Bostwick  v.  Chapman;  White  v. 
Thomas  Inflatable  Tire  Co.,  52  N.  J.  Eq.  178.  We  have  been 
cited  to  no  instance  where  the  purpose  of  a  proxy  given  upon  a 
sufficient  consideration  was  lawful,  and  the  person  by  whom  the 
proxy  was  created  continued  to  be  the  owner  of  the  stock,  in 
which  the  agreement  has  been  held  invalid.  The  stockholder 
cannot  separate  the  voting  power  from  his  stock  by  selling  his 
right  to  vote  for  a  consideration  personal  to  himself  alone,  any 
more  than  he  could  agree  for  the  same  consideration  to  cast  the 
vote  himself,  and  an  agreement  with  others  to  appoint  a  proxy 
upon  the  same  considerations  would  be  equally  invalid.  In  Cone 
V.  Eussell,  48  N.  J.  Eq.  208,  an  agreement  by  the  purchaser  of 
stock  to  give  to  other  stockholders  his  irrevocable  proxy  for  the 
purpose  of  securing  and  maintaining  -the  control  of  the  company 
was  held  invalid,  for  the  reason  that  it  was  one  of  the  terms  of 
the  agreement  that  the  directors,  to  be  elected  under  its  provi- 
sions, should  employ  the  one  giving  the  proxy  at  a  fixed  salary 
during  its  existence.  Such  an  agreement  was  held  to  operate  as 
an  inducement  to  elect  directors  who  would  not  act  disinterest- 
edly for  the  benefit  of  all  of  the  stockholders,  ****  but  rather  to 
promote  the  interest  of  the  parties  to  the  agreement  alone,  and 
was  therefore  void,  as  being  against  public  policy.  The  court, 
however,  said:  "This  conclusion  does  not  reach  so  far  as  to  neces- 
sarily forbid  all  pooling  or  combining  of  stock,  where  the  object 
is  to  cari-y  out  a  particular  policy  with  the  view  to  promote  the 
best  interests  of  all  the  stockholders.**  It  was  upon  this  princi- 
ple that  the  agreements  in  Hafer  v.  New  York  etc.  R.  R.  Co.,  14 
Week.  Law  Bull.  68,  Guernsey  v.  Cook,  120  Mass,  501,  and  Fen- 
nessy  v.  Ross,  5  N.  Y.  Super.  Ct.  App.  Div,  342,  were  held  in- 
ralid.     The  same  principle  was  declared  in  Gage  v.  Fisher,  5 
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N.  Dak.  297.  In  Mobile  etc.  R.  R.  Co.  v.  Nicholas,  98  Ala.  92,  the 
•court  held  that  there  was  nothing  illegal  or  contrary  to  public 
policy  in  separating  the  voting  power  of  the  stock  from  its  own- 
ership, saying:  "Where  a  proxy  is  duly  constituted,  and  the  powei* 
of  the  appointment  is  without  limitation,  the  vote  cast  by  the 
proxy  binds  the  stockholder,  whether  exercised  in  behalf  of  his 
interest  or  not,  to  the  same  extent  as  if  the  vote  had  been  cast  by 
the  stockholder  in  person.  The  invalidity  of  acts  of  this  char- 
acter by  a  proxy,  rightly  understood,  is  not  made  to  rest  upon  the 
ground  that  there  has  been  a  separation  of  the  voting  power  from 
the  stockholders,  but  because  of  the  unlawful  purpose  for  which 
the  proxj'  was  appointed,  or  the  unlawful  end  attempted  to  be 
effected  by  the  exercise  of  the  voting  power." 

From  the  foregoing  considerations  it  follows  that  the  superior 
court  erred  in  finding  that  Gundecker  and  Wagner  were  bona  fide 
stockholders  in  the  defendant  railway  company,  and  also  in  re- 
fusing to  receive  in  evidence  the  instrument  of  March  22d,  and 
the  evidence  offered  by  the  defendants  in  connection  therewith, 
for  the  purpose  of  sustaining  the  averments  of  their  answer. 

The  Judgment  and  order  denying  a  new  trial  are  reversed. 

Van  Fleet,  J.,  McFarland,  J.,  and  Henshaw,  J.,  concurred. 

«o»  BEATTY,  C.  J.,  dissenting.  I  dissent  from  the  judgment 
and  from  the  conclusions  of  the  court  on  both  of  the  princip?,! 
points  decided. 

The  contract  between  Smith,  Markham,  and  Foster  was,  in  my 
opinion,  void  as  against  the  policy  of  the  law  giving  to  the  hold- 
ers of  a  majority  of  the  stock  of  a  corporation  the  right  of  con- 
trol. Its  sole  purpose  and  object  was  to  give  to  a  minority  of  the 
stockholders  the  power  to  control  the  affairs  of  the  corporation 
against  the  will  of  the  majority,  and  that  object  is  secured  by 
means  of  this  judgment.  There  is  not  time  at  my  command  to 
go  over  the  decisions,  but  I  am  satisfied  that  the  weight  of  author- 
ity is  against  the  validity  of  any  contract  by  which  the  sole  own- 
er of  stock  parts  irrevocably  with  the  right  to  vote  it,  with  the 
effect  of  putting  a  minority  in  control  of  the  corporation.  As  to 
the  power  of  the  chairman  of  a  stockholders'  meeting  to  refuse 
the  vote  of  a  registered  stockholder  upon  the  ground  that  he  is 
not  the  bona  fide  owner  of  the  stock  standing  in  his  name,  I  deny 
that  it  exists.  As  I  construe  sections  307  and  312  of  the  Civil 
Code,  the  registered  stockholder  must  be  allowed  to  vote;  and  if 
there  is  a  claim  that  he  is  not  the  real  owner  of  the  stock  which 
he  has  voted,  that  claim  must  be  asserted  and  the  remedy  sought 
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in  the  proceeding  defined  in  section  315.  To  hold  otherwise  is 
to  invest  the  chairman  of  the  meeting  with  a  power  capable  of 
the  grossest  abuse,  and  in  its  nature  purely  arbitrary;  for  there  is 
neither  time  nor  means  of  trying  the  question  of  ownership  at 
the  meeting.  Nor  is  there  any  necessity  for  investing  the  chair- 
man or  the  members  present  with  any  such  power.  The  real 
owner  of  stock  can  always  have  it  properly  transferred  and  regis- 
tered, and  the  failure  to  do  so  is  his  own  fault.  Or,  if  a  case  may 
sometimes  arise  in  which  the  right  of  the  owner  to  have  the  stock 
transferred  on  the  books  is  delayed  or  impeded,  he  may  enjoin 
the  apparent  owner  from  voting  it.  In  other  words,  he  has  his 
remedy  in  his  own  hands  in  most  ^^®  cases,  and  in  the  rare  in- 
stances in  which  it  is  otherwise  the  courts  will  afford  him  a  rem- 
edy. But  there  is  no  adequate  remedy  for  the  registered  stock- 
holder whose  vote  is  excluded  merely  because  the  chairman  of  a 
Btockholders'  meeting  may  choose,  without  notice,  without  plead- 
ing, and  without  evidence,  to  sustain  an  objection  of  some  other 
stockholder  that  he  is  not  really  the  owner  of  stock  which  ap- 
pears to  be  his. 

In  this  case,  however,  the  objection  was  made  by  parties  who 
themselves  had  no  claim  to  the  stock  offered  to  be  voted.  It  had 
been  legally  issued  and  regularly  transferred  by  the  owner  to  the 
persons  in  whose  name  it  stood  on  the  books,  and  the  objection 
was  that  they  were  dummies  to  whom  it  had  been  transferred  for 
the  purpose  of  avoiding  the  stockholders'  liability  to  creditors, 
etc.  This  was  not,  in  my  opinion,  a  valid  objection  to  the  right 
of  the  holders  of  the  stock  to  vote  it.  The  owners  had  a  right 
to  put  it  in  the  hands  of  trustees,  and  their  motive  for  so  doing 
was  not  open  to  inquiry  for  the  purpose  of  this  election.  Cred- 
itors of  the  corporation  could  not  be  deprived  of  their  action 
against  the  real  owners  by  the  transfer,  nor  could  the  corporation 
be  deprived  of  its  right  to  collect  assessments;  but  only  the  cred- 
itors and  the  corporation  could  question  the  transaction,  and 
they  only  in  a  proper  proceeding  for  the  enforcement  of  their 
rights. 

Rehearing  denied. 


A.?Teeineiits  to  Oontrol  the  Future  Voting  of  Stock  at    Corporate 

Elections. 

It  Is  difficult  to  averestlmate  the  Importance  of  the  decision  in  the 
principal  case  and  the  evils  which  will  result,  If  Its  conclusions  are 
generally  adopted  by  the  American  courts.  It,  In  substance,  affirms 
two  propositions.  They  are,  that  the  officers  presiding  over  an  elec- 
tion for  directors  of  a  corporation,  may:  1.  Reject  vote's  offered  by 
persons  standing  on  the  records  of  the  corporation  as  stockholders 


Jan.  1897.]     Smith  t?.  San  Francisco  etc.  Ry.  Co.  139 

thereof  on  the  ground  that  they  are  not  bona  fide  stockholders,  be- 
cause of  some  sinister  purpose  in  the  transfer  of  the  stock  to  thfem; 
and  2.  May  permit  persons  to  vote  at  such  meetings  stock  which 
does  not  stand  in  their  names,  though  the  owners  thereof  in  whose 
names  it  stands  on  the  books  of  the  corporation  are  present,  claim- 
ing the  right  to  themselves  vote  it,  their  right  to  so  do  being  denied 
on  the  ground  of  some  agreement  entered  into  by  them  on  some 
prior  occasion. 

In  the  first  place,  If  the  opinion  of  the  majority  of  the  court  Is 
sound,  the  officers  presiding  at  every  such  election  are  in  effect 
vested  with  jurisdiction  to  go  behind  the  books  and  records  of  the 
corporation,  and  inquire  Into  the  motives  inducing  the  transfer  of 
shares  of  its  stock,  regularly  made  and  entered  upon  its  books,  and 
to  refuse  to  receive  the  votes  of  all  persons  appearing  to  be  owner* 
of  such  stock,  if,  in  the  judgment  of  the  election  officers,  such  mo- 
tives were  not  such  as  to  make  the  apparent  transferee  of  stock  a 
bona  fide  holder  thereof,  and,  further,  to  inquire  into  alleged  agree- 
ments made  by  various  stockholders,  controlling  or  prejudicing  their 
right  to  vote  their  stock,  and  to  determine  not  only  whether  such 
agreements  existed,  but  also  whether  they  have  been  so  pursued,  as 
that  persons  who  are  not  owners  of  stock  have  become  entitled  to 
vote  it  to  the  exclusion  of  other  persons  who  appear  upon  the  books 
of  the  corporation  to  be,  and  who,  In  fact  are,  such  owners.  It  Is 
clear  that  the  affirmance  of  such  authority  on  the  part  of  such  elec- 
tion officers  will  give  them,  when  they  wish  to  control  an  election,, 
tlie  power  to  exclude  from  participation  therein  all  shareholders 
whose  votes  ai*e  not  in  accord  with  the  interests  of  such  officers,  and 
to  permit  the  voting  of  stock  by  persons  whose  Interests  harmonize 
with  those  of  the  officers,  though  they  are  confessedly  not  stock- 
holders, or,  at  least,  not  holders  of  all  the  stock  which  they  are  per- 
mitted to  vote. 

The  decision  In  the  principal  case  seems  to  be  self-contradictory, 
for  in  determining  that  the  election  officers  were  authorized  to  re- 
fuse to  permit  the  voting  of  what  is  called  the  Gundecker  and  Wag- 
ner stock.  It  was  necessary  to  decide  that  no  person  Is  entitled  to 
vote  at  an  election  who  is  not  a  bojia  fide  stockholder,  having  stock 
standing  In  his  name  on  the  stock-books  of  the  corporation  at  least 
tea  days  prior  to  the  election;  and  in  sustaining  the  election  officers 
in  excluding  the  vote  tendered  by  the  plaintiff  Smith  upon  his  stocky 
It  was  necessary  to  deny  him  the  right  to  vote,  though  he  was  con- 
fessedly a  bona  fide  stockholder,  having  stock  standing  in  his  name 
on  the  books  of  the  corporation,  and,  furthermore,  to  permit  his 
stock  to  be  voted  by  other  persons  who  were  assuredly  not  bona 
fide  owners  thereof  and  In  whose  name  it  did  not  stand  on  the  books 
of  the  corporation.  We  shall  not,  however,  undertake  to  consider 
the  whole  case  and  the  principles  necessarily  affirmed  by  it,  but 
shall  confine  our  attention  to  one  question  necessarily  decided  there- 
in, namely,  can  a  stockholder  be  bound  by  his  agreement  or  Irrevo- 
cable proxy  to  vote  his  stock  at  corporate  elections  In  any  particu- 
lar manner,  or  to  permit  others  to  so  vote  It  for  him  against  hla 
protest. 
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The  question  here  presented  has  been  but  little  considered,  and 
Is  by  no  means  settled,  and  perhaps  there  is  no  decision  necessarily 
Involving  it,  other  than  that  in  the  principal  case.  At  all  events, 
that  is  the  only  case  in  which  an  attempt  has  been  made  to  sustain 
the  voting  of  stocli  by  persons  other  than  its  owner  while  he  was 
present,  and  Insisting  on  the  right  to  himself  vote  It.  On  both  sides 
-of  the  question  there  has  been  an  attempt  to  use  authorities  and  de- 
cisions not  applicable  to  the  controversy.  Thus,  as  in  favor  of  the 
right  to  disregard  agreements  or  irrevocable  proxies,  cases  have 
been  cited  which  go  no  further  than  to  affirm  their  invalidity,  when 
affected  with  some  purpose  which  it  was  clearly  improper  or  un- 
lawful for  the  parties  to  seek.  This  remark  applies  to  those  cases  in 
which  by  agreement  between  a  majority  of  the  stockholders  In  sev- 
eral corporations  their  stock  is  trans  feri*ed  to  trustees  who  are  re- 
quired to  hold  it  In  trust  for  the  transferrers  and  to  exercise  the 
power  of  controlling  the  affairs  of  the  coi-poration,  the  object  of  the 
scheme  being  to  create  an  unlawful  trust,  or.  In  other  words,  to 
establish  a  virtual  monopoly  of  the  business  for  which  the  corpora- 
tion was  organized.  These  decisions  may  be  sustained  upon  the 
ground  that  the  monopoly  sought  Is  against  public  policy,  and  there- 
fore they  do  not  necessarily  affirm  that  all  schemes  which  separ- 
tite  the  voting  power  of  stock  from  its  ownership  are  unlawful:  State 
V.  Standard  Oil  Co.,  49  Ohio  St.  137;  34  Am.  St.  Eep.  541;  Gould  v. 
Head,  38  Fed.  Rep.  88G;  Gage  v.  Fisher,  5  N.  Dak.  297;  Clarke  v. 
Central  etc.  Co.,  50  Fed.  Rep.  338.  It  Is  also  well  settled  that,  con- 
ceding the  right  of  a  complainant  to  purchase  stock  of  a  bank  to  con- 
trol It  In  the  interest  of  himself  and  his  friends,  this  purpose  on  his 
part  is  not  sufficient  to  take  his  contract  of  purchase  out  of  the  gen- 
eral rule  that  equity  will  not  enforce  the  specific  execution  of  a  con- 
tract relating  to  personal  chattels,  and  therefore  that  one  who  has 
contracted  for  the  purchase  of  shares  of  stock  cannot  compel  the 
specific  performance  of  his  contract,  though  he  shows  that  without 
such  performance  he  will  be  unable  to  obtain  the  control  of  the  cor- 
poration which  was  contemplated  when  the  contract  of  purchase 
was  made:  Foil's  Appeal,  91  Pa,  St.  434;  36  Am.  Rep.  671;  Gage  v. 
Fisher,  5  N.  Dak.  297.  So,  perhaps,  those  eases  in  which  agreements 
have  been  declared  illegal  on  the  ground  that  their  object  was  to 
secure  employments  and  salaries  in  corporations  may  not  necessa- 
rily affirm  the  Invalidity  of  all  irrevocable  proxies,  for  the  reason 
that  an  engagement  that  particular  persons  shall  fill  the  offices  of 
a  corporation  and  draw  designated  salaries  may  be  regarded  as  Im- 
pairing the  Implied  authority  of  stockholders  to  choose  for  their 
officers  such  persons  as  are  best  adapted  to  promote  the  welfare  of 
the  corporation:  Pohen  v.  Russell,  48  N.  J.  Bq.  208;  White  v.  Thomas 
etc.  Co.,  52  N.  J.  Eq.  178. 

On  the  other  hand  are  cases  relied  upon  to  sustain  agreements 
like  that  here  In  question,  which  go  no  further  than  to  affirm  that 
such  agreements  are  not  unlawful  to  the  extent  that  the  parties 
thereto  will  be  denied  relief  based  upon  them,  not  Involving  the  vot- 
ing of  the  stock  in  the  manner  agreed  upon,  nor  to  the  extent  that 
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action  taken  by  the  concurrence  of  all  the  parties  thereto  shall  be 
disregarded  because  of  the  pre-existing  agreement.  Thus  Faulds  v. 
Yates,  57  111.  416,  11  Am.  Rep.  24,  which  was  very  much  relied  upon 
in  the  opinion  of  the  majority  of  the  court  in  the  principal  case,  was 
a  suit  by  Yates  and  Bunn  against  Faulds  for  the  dissolution  of  a 
partnership  alleged  to  exist  between  them,  and  for  an  accounting, 
and  for  a  conveyance  to  each  of  them  of  an  undivided  one-third  of 
a  tract  of  land.  The  parties,  In  February,  1866,  had  executed  arti- 
cles of  copartnership,  In  which  stocl£  owned  by  Faulds  was  valued 
at  sixty  thousand  dollars,  and  the  other  parties  agreed  to  purchase 
two-thirds  of  it.  This  stocli  was  issued  by  a  mining  corporation 
known  as  the  Chicago  Carbon  and  Coal  Company.  In  the  agree- 
ment between  the  parties.  It  was  provided  that  they  would  elect 
directors  of  the  company,  and  would  determine  among  themselves 
as  to  the  officers  and  managers  of  the  corporation,  and  In  the  event 
that  they  could  not  agree,  that  they  would  ballot  among  themselves 
for  directors  and  officers,  that  the  majority  should  rule,  and  that 
their  vote  should  be  cast  as  a  unit,  so  as  to  control  the  elections  of 
the  corporation.  The  case  did  not  involve  the  question  whether,  in 
the  event  of  one  of  them  refusing  to  vote  the  stock  as  the  others 
wished,  the  latter  should  control  the  vote.  The  defendant  In  the 
suit  Insisted  that,  because  of  this  agi'eement  respecting  the  voting 
of  the  stock,  the  complainants  ought  to  be  denied  all  relief  whatso- 
ever. In  other  words.  If  he  were  correct  In  his  theory,  the  com- 
plainants, though  they  had  paid  for  two-thirds  of  the  stock  held  by 
the  firm,  and  had  contributed  their  proportion  of  the  funds  of  the 
partnership,  were  to  be  denied  all  relief  whatsoever  because  a  part 
of  the  scheme  of  the  partnership  was  the  voting  of  the  stock  as  a 
unit.  The  decision  of  the  court  goes  no  farther  than  to  affirm  that 
If  the  partnership  agreement  were  fraudulent  and  Intended  for  bad 
purposes,  that  the  stockholders  who  were  a  minority,  if  they  dif- 
fered therefrom,  had  ample  means  of  redress,  and  that.  In  the  ab- 
sence of  any  complaint  upon  their  part,  the  complainants  would  not 
be  denied  the  relief  prayed  for  by  them,  namely,  a  dissolution  of 
their  copartnership  with  the  defendant  and  an  accounting  with  him 
respecting  the  partnership  property  and  business.  The  case  of 
Barnes  v.  Brown,  80  N.  Y.  527,  was  also  one  in  which  the  defend- 
ants sought  to  prevent  a  recovery  by  the  plaintiif  of  a  sum  to  which 
he  was  otherwise  entitled  upon  the  ground  that  the  plaintiff,  in  mak- 
ing the  contract  upon  which  his  right  to  a  recovery  rested,  had 
stipulated  for,  and  consented  to,  a  change  In  the  directors  of  a  cor- 
poration, whereby  those  in  office  had  resigned,  and  others  were 
elected  in  their  place,  and  it  was  insisted  that  the  change  so  brought 
about  was  against  public  policy,  and  the  contract  based  thereon 
void.  It  was  held,  however,  that  persons  dealing  with  another  who 
had  the  majority  of  the  stock  of  a  corporation,  and  who,  m  virtue 
thereof,  had  the  right  and  the  power  to  control  It  within  the  limits 
of  Its  chartered  authority,  had  the  right  to  sell  his  stock  and  his 
interest  in  the  corporation,  and  In  doing  so  that  he  perpetrated  no 
wrong  upon  anyone;  that  those  who  have  the  largest  interest  In  a 
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corporation  are  entitled  to  control  It;  and  that,  upon  the  purchase  of 
a  controlling  interest  in  a  corporation,  there  was  no  fraud  or  wrong 
in  making  soich  changes  in  the  directors  thereof  as  would  place  the 
purchaser  in  control,  and  therefore,  even  if  the  plaintifC  had  stipu- 
lated for  and  wrought  this  change,  it  was  not  against  public  policy, 
and  he  was  therefore  not  to  be  denied  the  benefit  of  the  provisions 
of  the  contract  which  were  in  his  fa^vor.  In  Kailway  Company  v. 
State,  49  Ohio  St.  668,  it  appeared  that  stocliholders  in  a  corporation 
placed  their  stock  in  the  hands  of  a  depositary  with  directions  to 
vote  it  as  required  by  a  committee  appointed  by  themselves,  and 
subject  to  their  control;  that  thereafter  an  election  was  held  at 
which  it  was  proposed  to  vote  such  stock  in  favor  of  certain  persons 
as  directors;  that,  though  objections  were  made  by  other  share- 
holders to  such  voting,  the  vote  was  nevertheless  received  and  voted 
In  favor  of  certain  candidates  who  were  thereby  elected  to  the  of- 
fice of  directors;  that  the  directors  previously  in  office  nevertheless 
insisted  that  the  election  was  Invalid,  and  refused  to  surrender  their 
ofBces.  The  proceeding  was  in  quo  warranto  to  oust  from  office  the 
■directors  who  thus  refused  to  surrender.  It  was  held  that  the  elec- 
tion was  valid,  because  the  agreement  was  but  a  convenient  method 
by  which  distant  and  widely  separated  shareholders  became  en- 
abled indirectly  to  participate  "in  the  control  and  management  of 
the  company,  and  from  which  each  could  recede  at  any  time,  and 
demand  the  return  of  his  stock  without  violating  any  term  of  the 
agreement.  The  depositary  is  a  proxy  required  to  vote  the  stock  as 
directed  by  the  committee;  and  be  and  the  committee  both  derived 
their  power  from  the  shareholders  by  the  same  instrument,  and.  In 
the  end,  effectuate  their  wishes.  Sucli  an  arrangement  differs  wide- 
ly from  an  agreement  whereby  the  stock  is  placed  in  the  hands  of 
trustees  who  are  invested  with  the  power  of  voting  as  their  interests 
may  dictate,  irrespective  of  the  wishes  or  direction  of  the  owners. 
Such  an  agreement  as  the  latter  would  be  void  as  against  the  pol- 
icy of  our  corporation  law."  In  this  case  it  should  be  remembered 
that  the  persons  objecting  to  the  casting  of  the  vote  in  pursuance  of 
the  agreement  were  not  parties  to  that  agreement,  and  none  of  the 
parties  thereto  had  withdrawn,  or  attempted  to  withdraw,  from  the 
agreement  prior  to  the  election  in  question.  In  the  case  of  Wood- 
ruff V.  Dubuque  etc.  Co.,  30  Fed.  Hep.  91,  the  plaintifC  sought  an  in- 
junction against  the  voting  of  certain  proxies  which  the  officers  of  a 
corporation  had  obtained  from  stockholders  thereof,  and  also  against 
the  voting  of  certain  stock,  the  property  of  the  complainant.  It  was 
decided  that  the  complainant  had  bo  right  to  prevent  the  voting  of 
proxies  given  to  officers  of  the  corporation  by  stockholders  other 
than  himself,  but,  as  to  his  own  stock,  though  he  had  deposited  it 
with  a  firm,  giving  them  authority  to  sell  it,  he  nevertheless  remain- 
ed the  owner  of  his  stock;  that  "it  remains,  in  effect,  his,  with  a 
right  to  control  the  vote  upon  It,  which  apparently  cannot  be  granted 
•away  separately  from  its  ownership,"  and  therefore,  that  an  in- 
junction should  Issue  preventing  the  voting  of  his  stock  against  his 
wishes.  In  Brown  v.  Pacific  Mail  S.  S.  Co.,  5  Blatch.  525,  it  appeared 
that  a  contract  had  been  entered  Into  whereby  a  large  amount  of  the 
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stock  of  the  corporation  had  been  purchased  and  placed  In  the  hands 
<>f  Brown  Brothers  &  Co.,  trustees,  and  that  a  written  agreement 
had  been  made  respecting  such  stoclc.  to  continue  in  force  until  De« 
comber  1,  1868,  whereby  the  parties  thereto  agreed  not  to  sell  their 
«tock  without  having  first  offered  to  sell  it  to  the  rest  of  their  asso- 
ciates, and  whereby  irrevocable  authority  was  given  to  Brown 
Brothers  &  Co.  to  vote  upon  the  stock  at  subsequent  corporate  elec- 
tions, that  certain  other  persons  had  been  procuring  proxies  with 
the  intention  of  voting  them  at  an  election  about  to  take  place,  that 
these  persons  had  made  certain  false  charges  respecting  Brown 
Brothers  and  the  purposes  for  which  they  would  vote  such  stock,  and 
that  there  was  an  intention  to  prevent  Brown  Brothers  from  voting 
the  a;ock  at  an  election  then  about  to  be  held,  and  that  the  meana 
to  be  adopted  for  the  carrying  out  of  such  intention  was  to  obtain  an 
■ex  parte  Injunction  from  some  court  or  judge  forbidding  Brown 
Brothers  from  voting  the  shares  of  stock  held  by  them.  The  com- 
plainant sought  an  injunction  whereby  the  defendants  should  be 
forbidden  to  resort  to  an  ex  parte  injunction  as  a  means  of  exclud- 
ing Brown  Brothers  from  voting  the  shares  of  stock  which  they  held 
as  trustees.  The  prayer  of  the  oomplalnant  was  granted  as  against 
the  defendants  within  the  jurisdiction  of  the  court.  In  tbis  case, 
howenrer,  It  did  not  appear  that  any  of  the  persons  joining  in  the 
Agreement  whereby  Brown  Brothers  were  made  trustees  and  nn- 
tlioriJ^ed  to  vote  the  stock  wished  to  withdraw  therefrom,  and  the 
case,  therefore.  Is  merely  one  In  which  an  injunction  was  issued  to 
protect  a  person  holding  an  unrevoked  proxy  from  an  unlawful 
scheme  to  prevent  his  exercising  the  authority  conferred  by  it. 

We  shall  now  refer  to  decisions  tending  to  support  that  in  me  prin- 
cipal case.  Perhaps  the  most  important  of  them  Is  Mobile  etc.  R.  B. 
€o.  V.  Nicholas,  98  Ala.  92.  The  Mobile  &  Ohio  Railroad  Company 
having  made  default  In  the  payment  of  interest  upon  bonds  secured 
by  mortgages  upon  the  railway  property,  proceedings  in  foreclosure 
were  commenced,  resulting  in  the  appointment  of  a  receiver  and  in 
orders  for  the  sale  of  the  property  covered  by  the  mortgages.  At 
this  stage  of  the  proceedings,  a  scheme  of  reorganization  was  agreed 
upon,  whereby  the  holders  of  various  classes  of  indebtedness  against 
the  corporation  agreed  that  the  foreclosure  suits  might  be  discon- 
tinued, and  the  property  restored  to  the  custody  and  conti'ol  of  the 
corporation.  Among  the  conditions  of  this  agreement  were  that  first 
mortgage  bonds  in  the  sum  of  seven  million  dollars  should  be  given, 
and  thereafter  that  nearly  nine  million  dollars  of  debentures  should 
be  Issued,  characterized  as  the  first,  second,  third,  and  fourth  fries, 
and  that  the  stockholders  of  the  corporation  concurring  in  the  agree- 
ment should  execute  an  irrevocable  power  of  attorney  under  which 
their  stock  should  be  voted  until  the  payment  or  extinguishment  of 
the  debentures.  A  trust  deed  or  agreement  was  executed  reciting 
that  certain  of  the  stockholders,  named  therein,  had  as  a  further  se- 
curity of  said  debentures  conveyed  their  stock  to  an  Investment 
company  in  trust  and  given  it  power  and  authority.  Irrevocable 
while  any  of  said  debentures  remained  outstanding,  to  represent 
■and  vote  upon  said  shares  of  stock  at  all  meetings  of  the  stockhold- 
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ers  of  said  railway  compauy  for  the  election  of  directors  or  for  any 
other  purpose  for  which  such  stockholders  may  be  lawfully  con- 
vened. After  this  agreement  had  been  acquiesced  in  for  several 
years,  the  stockholders,  or  some  of  them,  denied  the  authority  of  the 
trustee  to  vote  the  stock,  and  themselves  claimed  that  right,  and 
sought  an  injunction  to  restrain  the  officers  of  the  corporation  from 
refusing  to  accept  the  votes  of  the  complainant  stockholders  at  a 
meeting  to  be  thereafter  held.  The  claim  was  made  that  the  stock- 
holders thus  assenting  to  this  agreement  and  transferring  their 
Btock  as  security  for  the  debentures  occupied  toward  those  deben- 
tures and  the  corporate  indebtedness  the  relations  of  sureties  or 
guarantors,  and  had  been  released  from  their  obligation  as  such, 
and  become  entitled  to  the  surrender  of  their  stock  by  virtue  of  cer- 
tain changes  made  in  the  evidences  of  indebtedness,  and  whether  this 
were  true  or  not,  that  the  irrevocable  power  of  attorney  depriving 
them  of  their  right  to  vote  was  against  public  policy  and  nonen- 
forceable.  The  decision  of  the  court  was  against  them  upon  both 
propositions;  and  it  was  held  that  the  invalidity  of  proxies  or  agree- 
ments of  this  character  did  not  depend  upon  whether  there  had  beeu 
a  separation  of  the  voting  power  from  the  stockholders,  but  upon 
whether  there  was  an  unlawful  purpose  for  which  the  proxy  was 
appointed  or  an  unlawful  end  attempted  to  be  effected  by  the  exer- 
cising of  the  voting  power,  and  "if  there  were  ao  precedents,  upon 
prin<:iple,  we  should  hold  that,  in  determining  the  validity  of  an 
agreement  which  provides  for  the  vesting  of  the  voting  power  in  a 
person  other  than  the  stockholder,  regard  should  be  had  to  the  con- 
dition of  the  parties,  the  purposes  to  be  accomplished,  the  considera- 
tion of  the  undertaking,  interests  which  have  been  surrendered, 
rights  acquired,  and  the  consequences  to  result.  The  law  does  not 
make  cootracts  for  parties,  neither  will  it  annul  them,  except  to 
preserve  its  own  majesty  and  to  conserve  the  greater  interest  of  the 
public."  The  court  then  proceeded  to  consider  the  condition  of  th© 
stockholders  prior  to  entering  into  the  agreement  In  question,  and 
showed  that  that  condition  was  such  that  they  must  necessarily 
h.ave  lost  not  only  the  voting  power  of  their  stock,  but  their  entire 
interest  in  the  assets  of  the  corporation  through  the  sale  of  its  prop- 
erty under  foreclosure,  and  that,  to  avoid  this  disaster  to  them 
selves,  they  had  entered  into  the  contract  by  which,  In  effect,  se- 
curities for  the  corporate  obligations  had  been  given  and  the  value 
of  such  securities  augmented  by  vesting  in  the  holders  thereof,  or  a 
trustee  for  them,  the  voting  power  of  the  stockholders  assenting 
thereto.  The  court  was  manifestly  of  the  opinion  that  this  voting 
power  was  a  form  of  security  in  favor  of  the  holder  of  the  deben- 
tures which  it  was  competent  to  give,  and  which,  when  given,  could 
not  be  revoked  by  the  resumption  by  the  stockholders  of  their  vot- 
ing power. 

Havemeyer  y.  Havemeyer,  11  Jones  &  S.  506,  was  an  actlou 
brought  to  recover  damages  alleged  to  have  been  suffered  by  plain- 
tiffs, through  the  depreciation  in  the  value  of  their  corporate  stock, 
arising  from  the  violation  of  an  agreement  entered  into  between 
them  and  the  defendants  iu  respect  thereto.     Plaintiffs,  bein^  th» 


Jan.  1897.]     Smith  v.  San  Francisco  etc.  Ry.  Co.  145 

owners  of  a  great  numl>€r  of  the  shares  of  the  capital  stock  of  the 
Long  Island  IJailroad  C5ompany,  entered  into  an  agreement  where- 
by, at  an  election  of  the  officers  of  the  corporation,  the  defendants 
and  others  were  elected  directors.  This  change  in  the  directory  was 
brought  about  under  provisions  In  the  agreement,  the  object  of 
which  was  to  effect  a  sale  of  the  stock  held  or  controlled  by  both, 
and  untii  such  sale  to  secure  the  election  of  directors  who  would 
manage  the  company's  affairs  in  the  Interests  of  the  stockholders 
and  thus  improve  the  value  of  their  stock.  The  defendants,  as  In- 
ducements to  the  entering  into  of  the  contract,  disavowed  any  in- 
tention of  selling  their  stock,  and  promised  that  no  action  should  be 
taken  respecting  the  sale  of  such  stock,  and  that  the  stock  of  both 
parties  to  the  agreement,  should,  if  possible,  be  sold  to  a  person 
then  negotiating  therefor.  It  was  alleged  that  the  defendants.  In- 
stead of  keeping  their  part  of  the  agreement,  took  means  to  secure 
stock  of  the  corporation  other  than  that  held  by  the  plaintiffs,  and 
disregarding  the  plaintiffs'  interests,  sold  the  stock  of  the  defend- 
ants and  that  of  other  persons  acquired  by  them,  and  constituting 
a  majority  of  the  stock  of  the  corporation,  and  by  means  of  this 
action  the  plaintiffs'  stock  had  been  depreciated  from  seventy-five 
per  cent  of  Its  par  value  to  not  more  than  forty  per  cent.  The  de- 
fendants, by  their  answer,  conceded  that  there  had  been  a  combina- 
tion between  all  the  parties  to  the  action  by  which  It  was  agreed  ber 
tween  them  that  during  a  limited  time  neither  party  should  make, 
or  agree  to  make,  any  sale  of  the  stock  without  the  concurrence  and 
participation  of  the  other,  but  the  defendants  insisted  that  such 
aareement  had  terminated  and  the  mutual  obligations  of  the  parties 
arising  therefrom  had  entirely  ceased  before  the  doing  of  any  of  the 
acts  of  which  the  plaintiffs  complained.  In  determining  in  favor  of 
the  plaintiffs'  right  of  recovery,  the  court  discussed  the  agreement 
upon  which  it  was  based,  and  determined  that  such  agreement  was 
not  against  public  policy  in  any  sense  that  forbade  a  recovery  there- 
on by  the  plaintiffs,  saying:  "I  am  unable  to  perceive  anything  in 
this  combination,  or  In  the  agreement  therefor,  which  tends  to  de- 
feat the  rights  of  stockholders  generally,  or  the  Interests  of  the 
public  at  large,  as  defined  by  that  provision  of  the  revised  statutes 
which  declares  that  the  directors  of  railway  corporations  'shall  be 
chosen  annually  by  the  majority  of  the  votes  of  the  stockholders 
voting  at  such  election.'  Practically,  the  selection  of  candidates 
must  precede  an  election,  and  it  would  often  be  difficult,  if  not  im- 
possible, not  to  make  such  selection  without  comparison  of  views, 
combination,  concession,  and  concerted  action.  No  formidable  and 
effective  opposition  to  an  existing  board,  however  obnoxious,  could 
be  organized  without  combination.  An  agreement  to  combine  stock 
for  the  purpose  of  terminating  mismanagement  by  a  change  in  the 
direction  through  the  instrumentality  of  a  majority  of  votes,  at  a 
regular  election,  is  not  in  conflict  with  the  requirements  of  the  law, 
and  in  no  wise  derogates  from  its  policy.  TLe  well-esta.blished  prin- 
ciples of  law  which  have  been  invoked  by  the  learned  counsel  for 
the  defendants  are  not  at  variance  with  this  view.  They  are  in- 
tended to  protect  the  public  and  the  stockholders  of  corporationsi 
AM.  St.  Kkp.,  Vou  LVL— 10 
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from  combinations  whose  object  Is  to  corrupt  ofBcial  action,  and  to 
preclude  control  by  the  majority  in  Interest.  They  are  applicable  to 
cases  in  which  one  of  the  parties  stipulates  to  accord  or  secure  to 
the  other,  for  a  consideration,  some  priyate  or  personal  advantage 
not  shared  by  the  stocliholders  at  large.  Nothing  of  that  liind  ap- 
pears to  have  been  contemplated  by  the  combination  now  in  ques- 
tion. Its  object  was  to  stop  mismanagement  by  the  election  of  an 
honest  board,  who  would  manage  the  corporation  in  the  interest  of 
its  members  and  so  as  to  improve  the  value  of  their  stocls.  No  other 
advantage  was  to  accrue  to  anyone  concerned  than  such  as  would 
be  common  to  all;  and,  as  the  combination  contemplated  the  sanc- 
tion and  approval  of  a  majority  of  the  stocliholders  voting  at  the 
election,  there  was  nothing  in  it  which  directly  or  Indirectly  tended 
to  frustrate  or  Interfere  with  the  legal  right  of  such  majority  to  dele- 
gate to  directors  of  its  own  choosing  the  management  of  the  com- 
pany's affairs." 

Hey  V.  Dolphin,  92  Hun,  230,  was  a  suit  to  have  declared  void  an 
Irrevocable  power  of  attorney  made  by  the  plaintiff  to  one  Dolphin 
and  to  have  delivered  to  the  plaintiff  five  thousand  shares  of  the 
stocl£  of  the  defendant  corporation.  Dolphin  and  Hey,  being  the 
owners  of  ten  thousand  shares  of  that  stock,  agreed  that  the  cer- 
tificates of  such  stock  should  not  be  surrendered  or  others  issued  in 
their  place  for  the  period  of  ten  years  without  the  joint  consent  of 
the  parties,  nor  should  any  disposition  or  pledge  of  the  stock  be 
made  during  the  time  without  such  consent,  and  by  the  instrument 
evidencing  this  agreement,  Dolphin  was  appointed  a  proxy  to  vote 
said  shares  of  stock  at  the  corporate  elections,  and  It  was  declared 
that  his  power  of  attorney  should  remain  Irrevocable  for  a  period 
of  ten  years,  unless  revolved  by  the  concurrence  of  the  parties.  The 
complainant  claimed  that  by  virtue  of  this  power  of  attorney  the  de- 
fendant had  mismanaged  the  business  of  the  corporation  In  various 
particulars  to  the  great  injury  of  the  plaintiff  and  of  other  stock- 
holders, and  that  the  power  of  attorney  was  void  by  the  laws  of  the 
state,  and  was  contrary  to  public  policy,  and  had  been  revoked  by 
the  plaintiff.  The  trial  court  decided  in  favor  of  the  contention  of 
the  plaintiff,  but  on  appeal  its  judgment  was  reversed,  the  appellate 
court  declaring  that  the  object  of  the  agreement  as  stated  therein 
was  not  vicious;  that  the  case  was  not  one  M'here  there  was  a  com- 
bination of  stockholders  for  the  special  benefit  of  some  party,  or 
where  the  power  to  cast  the  vote  was  given  a  party  having  no  bene- 
ficial Interest;  that  the  parties  to  the  contract  were  cotenants  of  the 
stock,  and  the  agreement  In  question  was  In  effect  a  waiver  of  their 
right  to  partition  It,  and  that,  as  partners  and  as  tenants  In  common, 
they  had  a  right  to  deal  with  the  corpus  of  the  stock  as  a  unit;  that 
the  stock  being  Issued  to  the  two  together,  a  power  of  attorney  or 
proxy  was  necessary  in  order  to  carry  out  their  arrangement.  Neith- 
er of  the  cases  cited  from  the  inferior  court  of  New  York  appear  to 
have  been  presented  to  the  court  of  appeals  of  that  state  for  con- 
sideration. It  Is  true  that  a  memorandum  in  86  N.  Y.  618  shows 
the  Havemeyer  ease  to  have  been  afl!lrmed  by  the  court  of 
appeals  upon  the  facts  and  without  the  writing  of  any  opinion  bj 
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the  court  therein.  This  appeal,  however,  manifestly  did  not  pre- 
Bent  for  consideration  any  of  the  questions  of  law  determined  by 
the  court  and  reported  In  11  Jones  &  S.  506.  After  that  decision 
the  case  was  retried,  and  resulted  in  a  further  decision  reported  In 
13  Jones  &  S.  4C4,  in  favor  of  the  defendants  on  the  facts,  and  it 
was  the  decision  in  this  latter  case  which  was  aftirmed  In  the  court 
of  appeals.  In  It  questions  of  fact  only  were  involved,  and  the  valid- 
ity of  the  contract  was  not  discussed. 

The  decision  in  Fisher  v.  Bush,  35  Hun,  641,  seems  to  us  inconsist- 
ent with  that  in  the  other  New  York  cases.  Ten  of  the  shareliolders 
of  the  Genesee  Valley  Canal  Company  signed  an  agreement,  stipu- 
lating with  one  another  that  they  would  not  sell,  assign,  pledge,  or 
give  a  power  of  attorney  to  vote,  in  any  way,  shape,  or  manner,  the 
stock  respectively  and  individually  owned  in  the  corporation  withoiit 
the  concurrent  assent  of  all  the  signers  of  the  instrument,  and  re- 
citing in  the  agreement  that  it  was  made  for  the  mutual  protection 
of  all  the  parties  thereto,  and  to  prevent  the  sale  of  the  company's 
franchise  by  a  majoi-ity  of  the  members  of  the  present  board  of  di- 
rectors who  are,  or  who  represent,  a  jninority  of  the  shares  of  the 
stock  of  the  company.  One  of  the  parties  having  sold  his  stock  to 
a  third  person,  an  action  was  brought  by  another  party  to  tne  agree- 
ment, claiming  that  in  consequence  of  such  sale  he  had  suffered 
damages  specified  in  the  complaint.  This  agreement  was  held  to 
be  void,  because  "in  restraint  of  trade  and  against  public  policy," 
and  because  the  covenant  "is  exclusive  in  its  character,  and  is  a 
mere  naked  promise  on  the  part  of  each  of  the  several  owners  that 
he  will  not  sell  the  same,  nor  appoint  an  agent  to  represent  him  ia 
selecting  a  board  of  directors."  It  was  said:  "The  clause  that  neith- 
er  will  vote  by  proxy  in  the  choice  of  a  board  of  directors  Is  per- 
nicious, and  is  well  calculated  to  concentrate  in  the  hands  of  a  few 
shareholders  the  power  of  selecting  the  executive  and  managing  of- 
ficers of  the  corporation,  and  deprives  the  owner  of  shares  of  one  of 
the  attributes  of  ownership,  that  is,  of  selecting  agents  and  attor- 
neys to  counsel  and  aid  him  in  the  prudent  and  intelligent  manage- 
ment of  his  property.  If  so  disposed,  either  one  of  these  covenantors 
could  suppress  the  voice  of  his  cocovenantors,  and  give  to  share- 
holders not  represented  in  this  contract  the  complete  control  of  the 
corporate  franchise." 

So,  far,  therefore,  as  the  decisions  tending  to  sustain  that  In  the 
principal  case  go,  they  consist  of  opinions  rendered  in  the  subordi- 
nate courts  of  the  state  of  Ncav  York,  which,  at  least  in  their  reason- 
ings, seem  to  us  somewhat  inharmonious,  and  the  decision  cited 
from  the  supreme  court  of  Alabama.  This  latter  may,  perhaps,  be 
maintained  upon  the  ground  that  the  stockholders  who  parted  with 
their  right  to  vote  had  no  substantial  Interest  in  the  corporate  prop- 
erty, that  its  real  ownership  was  vested  in  the  persons  holding  in- 
debtedness against  it  and  the  securities  therefor,  that  the  stock  had, 
in  fact,  been  pledged  for  the  security  of  such  indebtedness,  and 
that  one  of  the  terms  of  the  pledge  had  included  the  right  of  the 
pledgees  during  the  contintiance  of  the  indebtedness,  tbrough  th« 
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▼otlng  of  the  stock,  to  manage  the  affairs  of  the  corporation^  in 
which  they  were  the  chief  parties  In  intei'est. 

It  remains  for  us  to  refer  to  decisions  directly  or  impliedly  at  vari- 
ance with  the  views  of  the  majority  of  the  judges  deciding  the  prin- 
cipal case.  In  the  Shepaug  Voting  Trust  Case,  60  Conn.  553,  it  ap- 
peared that  a  syndicate  had  purchased  a  majority  of  the  capital 
stock  of  a  railroad  company,  and  liad  placed  it  in  a  voting  trust,  to 
continue  for  five  j-ears,  or  until  a  consolidation  should  be  effected 
with  som^  other  railway  company;  that  a  trust  company  was  to  act 
as  the  trustee,  and  was  to  vote  the  stock  as  directed  by  a  cmnmittee 
of  the  syndicate.  The  object  of  the  members  of  the  syndicate  was 
i<ot  only  to  extend  the  railroad,  but  also  to  make  a  profit  for  them- 
selves out  of  construction  contracts  which  they  expected,  through 
their  control  over  the  affairs  of  the  corporation,  to  be  able  to  make. 
Subsequently,  certain  persons  interested  in  the  capital  stock  notified 
the  trust  company  that  they  revoked  the  powers  given  by  the  trust 
agreement,  and  demanded  that  the  stock  represented  by  certain 
certificates  should  be  transferred  to  them.  This  demand  being  re- 
fused, suits  in  equity  were  brought,  praying,  among  other  things, 
that  tlie  contract  be  declared  to  be  tmautho'^ized,  illegal,  and  void. 
The  court  deciding  in  favor  of  the  complainants  was  much  influ- 
enced by  the  consideration  that  the  character  of  the  trust,  so  far  as 
the  trust  company  was  concerned,  was  a  dry  trust,  it  having  no 
beneficial  interests  whatever  in  the  shares  of  stock  subject  thereto. 
The  court  said:  "But  it  is  said  that  this  voting  trust  is  to  run  for 
five  years,  and  that  during  the  five  years  the  voting  power  is  not 
revocable  except  by  unanimous  consent  of  all  holders  of  trust  cer- 
tificates. Can  this  be  insisted  upon  against  the  demands  of  these 
trust  certificate  holders?  Cannot  these  certificate  holders  revoke 
this  voting  power,  notwithstanding  this  provision  in  the  trust  agree- 
ment? The  court  in  the  case  of  Griffith  v.  Jewell,  15  Week.  Law 
Bull.  419,  recently  held  the  following  language  in  a  case  similar  In 
some  respects  to  this  one:  'If  such  demand  be  not  complied  with,  the 
party  holding  the  entire  beneficial  Interest  in  the  stock  cannot  cast 
the  vote  thereof,  while  it  may  be  voted  upon  by  one  having  no  In- 
terest in  it  or  the  company;  and  so  it  may  come  to  pass  that  the 
ownership  of  a  majority  of  the  stock  of  a  company  may  be  vested  in 
one  set  of  persons,  and  the  control  of  the  company  irrevocably  vest- 
ed in  others.  It  seems  clear  that  such  a  state  of  affairs  would  be 
Intolerable,  and  Is  not  contemplated  by  the  law,  the  universal  pol- 
icy of  which  is,  that  the  control  of  stock  companies  shall  be,  and 
remain  with,  the  owners  of  the  stock.  The  right  to  vote  Is  an  inci- 
dent of  the  ownership  of  stock,  and  cannot  exist  apart  from  It.  The 
owners  of  these  trust  certificates  are,  in  our  opinion,  the  equitable 
owners  of  the  share  of  stock  which  they  represent,  and,  being  sucli 
the  incidental  right  to  vote  upon  the  stock  necessarily  pertains  to 
them.  They  may  permit  tlie  trustees,  as  holders  of  the  legal  title, 
to  vote  In  their  stead  if  they  choose;  but  when  they  elect  to  exer- 
cise the  power  themselves,  the  law  will  not  permit  the  trustees  to  re- 
fuse it  to  them.'  The  propriety  and  soundness  of  the  doctrine  of  this 
case,  and  the  necessity  of  its  application,  can  have  no  Detter  or 
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more  forcible  Illustration  than  In  the  facts  and  situation  of  the 
matter  before  us.  The  plaintiffs  o<wn  ten  thousand  three  hundred 
shares  of  the  stock  of  this  Shepaug  road  or  its  equivalent,  and,  if 
tlie  contention  of  the  defendants  be  sound,  are  shut  out  for  several 
years  from  any  voice  In  the  election  of  ollicers  and  in  the  policy  and 
management  of  the  corporation.  If  1  follow  the  doctrine  in  this 
case,  as  I  feel  compelled  to,  the  conclusion  must  be  that  these  plain- 
tiffs, in  the  absence  of  any  other  well-grounded  objection,  have  the 
right  to  revoke  the  voting  power  in  tliis  agreement." 

In  New  Jersey,  persons  owuiug  a  majority  of  the  shares  of  a  cor- 
poration mutually  agreed  to  execute,  and  did  execute,  a  proxy  pur- 
porting to  be  irrevocable  for  five  years,  authorizing  the  persona 
therein  named  to  vote  at  all  stockholders'  meetings,  and  they  on 
their  part  agreed  to  so  vote  that  one  of  the  parties  to  the  agreement 
should  be  continuously  employed  as  a  manager  of  the  corporation 
at  a  salary  specified  In  the  agreement.  This  agreemcni  was  held  to 
be  against  public  policy  and  therefore  void,  upon  the  ground  that  it 
was  the  obligation  of  corporators  and  shareholders  to  attend  in  per- 
son and  execute  the  trust  or  franchise  imposed  upon  them,  .and  that 
the  good  of  the  public  required  that  each  stoclvholder  should  exer- 
cise his  individual  judgment  as  to  all  matters  presented:  Colien  v. 
Russell,  48  N.  J.  Eq.  208.  A  later  case  in  the  same  state  involved 
circumstances  and  questions  more  closely  resembling  those  cousid- 
■ered  in  the  principal  case.  The  holder  of  certain  patents  agreed 
with  several  capitalists  to  form  a  joint  stock  company,  a  portion  of 
the  capital  stock  of  which  was  to  be  Issued  to  him  in  payment  of 
patents  to  be  assigned  to  the  coa-poratlou,  another  portion  was  to  be 
issued  to  the  capitalists  for  capital  to  be  advanced  by  them  in  ex- 
ploiting the  patents,  and  the  remaining  shares  were  to  be  held  in 
the  treasury  for  sale.  The  shares  other  than  those  left  in  the  treas- 
ury were  agreed  to  be  transferred  to  a  trustee  to  hold  for  the  term 
of  ten  years,  and  were  by  him  to  be  so  voted  at  elections  of  the  di- 
rectors that  the  patentee  should  nominate  and  elect  a  minority  of 
the  directors,  and  the  holders  of  the  remainder  of  the  stock  should 
elect  the  majority.  After  the  shares  reserved  in  the  treasury  were 
sold,  and  the  purchasers  thereof  had  also  purchased  of  the  patentee 
the  greater  portion  of  his  stock,  a  suit  was  brought  against  the 
trustee  to  restrain  him  from  voting  at  an  approaching  election  the 
€ha)'es  of  stock  thus  held  by  him  in  trust  and  to  have  the  agree- 
ments under  vvhlch  he  held  them  canceled  and  set  aside.  The  court, 
relying  upon  the  general  principle  that  the  right  to  vote  stock  "can- 
iiot  be  separated  from  the  ownership  in  such  sense  that  the  elective 
franchise  shall  be  in  one  man,  and  the  entire  beneficial  interest  in 
another,  nor  to  any  extent,  unless  the  circumstances  take  the  case 
out  of  the  general  rule,"  declared  the  trust  here  In  question  void, 
and  granted  the  relief  sought  by  the  complainants:  White  v.  Thomas 
etc.  Ck).,  52  N.  J.  Eq.  178. 

In  North  Carolina,  the  majority  of  the  stockholders  In  a  corpora- 
tion executed  an  agreement  for  the  purpose  of  borrowing  money  to 
pay  ofC  and  discharge  its  indebtedness,  and  of  pledging  the  stock  so 
held  by  them  as  collateral  secuinty  for  the  moneys  borrowed.    It 
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was  provided  that  the  holders  of  a  majority  of  the  stock  should 
have  the  right  to  instruct  their  trustees  how  to  vote  upon  matters 
arising,  or  to  arise,  in  any  meeting  of  the  stocliholders.  Some  of 
the  stocliholders,  after  the  execution  of  this  agreement,  sold  their 
stock,  and  the  purchaser  brought  an  action  to  have  the  agreement 
declared  invalid.  The  trial  court  refused  the  complainant  relief, 
but  its  decision  was  reversed  upon  appeal  to  the  supreme  court- 
The  court  declared  that  It  was  now  settled  that  "each  stockholder, 
whether  by  himself  or  his  proxy,  must  be  free  to  cast  his  vote  for 
what  he  deems  for  the  best  interest  of  the  corporation,  the  other 
Btockholders  being  entitled  to  the  benefit  of  such  free  exercise  of 
his  judgment  by  each;  and  hence  any  combination  or  device  by 
which  a  number  of  stockholders  shall  combine  to  place  the  voting 
of  their  shares  In  the  Irrevocable  power  of  another  is  held  contrary 
to  public  policy,"  and  "the  power  to  vote  is  inherently  annexed  to, 
and  Inseparable  from,  the  real  ownership  of  each  share,  and  can 
only  be  delegated  by  proxy  with  power  of  revocation.  The  'pooling* 
arrangement,  admitted  to  have  been  entered  into  by  the  majority  of 
the  stockholders  in  the  present  case,  is  contrary  to  public  policy  and 
voidable,  and  the  plaintiff  assignee  of  certain  of  the  trustees'  certifi- 
cates is  entitled  to  have  his  name  entered  as  the  owner  and  holder 
of  the  shares  of  stock  represented  by  said  trustees'  certificates,  and 
to  have  such  shares  issued  to  him,  should  the  facts  be  found  in  ac- 
cordance with  his  allegation,  and  to  have  the  defendant  restrained 
till  the  hearing  from  voting  or  controlling  in  any  way  the  stock  pur- 
chased by  the  plaintiff,  or  in  anywise  interfering  with  the  plaintiff'* 
right  to  vote,  control,  or  dispose  of  said  stock":  Harvey  v.  Improve- 
ment Co.  118  N.  C.  693.  To  the  same  effect,  Vanderbilt  r.  Bennett 
19  Abb.  N.  C.  460. 

A  stockholder  named  Fisher  owned  a  large  number  of  the  shares 
of  the  stock  of  a  corporation,  and  held  a  proxy  entitling  him  to  vote 
for  s'hares  owned  by  a  Mrs.  Shaw,  and  the  shares  represented  by 
his  ownership  and  his  proxy  were  sufficient  to  have  enabled  him  to 
have  controlled  an  election  of  directors  about  to  be  held.  He  waa 
induced  by  one  Gage  to  part  with  his  control  of  the  stock  repre- 
sented by  the  proxy  under  a  promise  that  he  might  be  allowed  to- 
vote  it  at  the  next  annual  stockholders'  meeting.  After  he  had  thus 
parted  with  the  control  of  this  stock,  he  found  that  Gage,  who 
owned  other  stock,  was  about  to  sell  enough  thereof  to  enable  the 
purcha&er  to  control  the  corporate  elections,  and,  to  prevent  this 
sale,  and  the  consequent  loss  of  control  over  the  corporation,  Fisher 
agreed  to  purchase  ten  shares  of  sucli  stock  and  pay  therefor  the 
sum  of  five  thousand  dollars.  The  sale  was  made,  part  of  the  pur- 
chase price  paid,  and  a  note  given  for  the  balance.  Subsequently, 
a  suit  was  brought  upon  this  note,  whereupon  the  maker  Interposed 
as  a  counterclaim  tlie  moneys  which  he  had  already  paid  for  the 
purchase  of  the  stock,  offering  to  return  such  stock  to  the  vendor, 
and  insisting  that  the  vendor  had  entrapped  him  by  getting  him  to 
part  with  the  proxy  under  an  agreement  that  he  might,  nevertheless, 
have  the  privilege  of  voting  the  stock  at  the  next  election,  and,  by 
afterward  threatening  to  violate  such  agreement,  had  rendered  the 
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purchase  of  other  stock  necessary  at  the  exorbitant  price.  The 
court  held  that  the  agreement  for  the  voting  of  the  stock  by  a  party 
who  did  not  own  it  was  one  which  was  invalid,  and  that  the  defend- 
ant was  bound  to  know  that  such  was  the  case,  and  therefore  had 
no  right  to  rely  upon  such  agreement.  The  circumstances  of  the 
agreement,  as  stated  In  the  opinion,  show  that  one  of  the  objects  of 
the  defendant  In  obtaining  and  retaining  control  of  the  corporation 
was  to  control  a  particular  office.  This  was  one  of  the  reasons  for 
holding  the  transaction  void,  but  the  court  also  stated  that  another 
reason  was,  every  stockholder  in  a  corporation  had  the  right  to  de- 
mand that  every  other,  if  he  desired  to  do  so,  should  exercise  at  the 
very  time  of  each  annual  meetiug  "his  own  judgment  as  to  the  best 
intorest  of  all  the  stockholders,  untrammeled  by  dictation  and  un- 
fettered by  the  obligation  of  any  contract":  Gage  v.  Fisher,  5  N.  Dak. 
297. 

A  feature  usually  accompanying  voting  trusts  and  other  agree- 
ments by  which  control  of  the  stock  of  a  corporation  is  sought  is, 
that  the  stock  shall  be  retained  by  Its  owners,  or  by  some  person 
appointed  for  that  purpose,  for  some  specified  time  or  until  all  con- 
cur In  assenting  to  its  transfer  or  disposition,  and  it  has  been  sug- 
gested that  such  an  agreement  involves  a  restraint  on  the  power  of 
alienation,  and  Is  for  that  reason  invalid:  Moses  v.  Scott,  84  Ala.  608. 
The  difficulty  of  maintaining  this  view  Is  that  none  of  the  states, 
eo  far  as  we  are  aware,  absolutely  prohibit  restraints  upon  aliena- 
tion, and  the  only  limitation  imposed  upon  such  restraints  Is,  that 
they  shall  not  suspend  the  absolute  power  of  alienation  for  a  longer 
period  than  during  the  continuance  of  lives  in  being  at  tlie  creation 
of  the  restraint  or  limitation,  and  therefore  a  restraint  upon  the  dis- 
position of  stock  in  a  corporation  may  be  sustained  if  it  may  be  re- 
leased by  the  concurrent  act  or  assent  of  persons  In  being,  or.  In 
other  words,  by  the  joint  action  of  the  parties  thereto:  Williams  v. 
Montgomery,  148  N.  Y.  519. 

In  the  principal  case,  an  attempt  was  made  to  distinguish  between 
what  the  court  regards  as  agi-eements  upon  consideration  and  agree- 
ments having  no  other  consideration  than  the  mutual  engagements 
or  promises  of  the  parties  thereto,  and  the  court  determined  that 
while  the  latter  are  nonenforceable,  the  former  are  obligatory  and 
enforceable.  We  know  of  no  reason  for  discriminating  between  dif- 
ferent classes  of  valid  considerations.  The  mutual  promises  of  the 
parties  to  a  contract  have  ever  been  regarded  as  a  sufficient  consid- 
eration for  each  other,  and  as  considerations  they  are  not  less  mer- 
itorious nor  valuable  than  money  or  other  property,  except  when 
they  are  pi'omlses  to  do  something  which  the  law  declares  must 
not  be  done.  If  the  mutual  promises  of  two  or  more  owners  of 
stock  that  It  shall  be  voted  as  a  unit  or  In  any  other  way  are  not 
sufficient  considerations  for  each  other.  It  can  only  be  because  each 
promise  is  to  do  an  imlawful  act,  and  therefore  constitutes  no  con- 
sideration whatever.  No  consideration  can  justify  an  unlawful  act 
or  an  act  condemned  by  public  policy.  Therefore,  an  agreement  of 
the  kind  under  consideration  must  still  be  Invalid,  though  one  ol 
both  of  the  parties  added  to  his  promise  some  valuable  consideration 
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of  a  different  character.  The  mutual  promises  of  two  persons  to 
marry  constitute  a  sufficient  consideration  for  each  other,  and  may 
entitle  either  party  to  maintain  an  action  for  a  breach  of  the  con- 
tract, or  to  recover  or  retain  property  given,  or  agreed  to  be  given, 
in  consideration  of  the  promise  of  the  other;  but  if  the  same  pai*- 
ties  should  mutually  agree  to  an  illicit  relation  to  be  maintained  be- 
tween them,  the  contract  would  be  void,  whether  the  consideration 
consisted  only  of  their  mutual  promises  or  had  added  thereto  a 
moneyed  or  other  property  consideration.  In  other  words,  the  vice 
is  in  the  contract  itself,  from  its  inevitable  tendency  to  impair  good 
morals  and  to  promote  crime.  In  agreements  of  the  class  here  un- 
der discussion,  it  cannot  be  material  what  was  the  character  of 
their  consideration^  nor  what  were  the  means  provided  for  reaching 
their  object.  It  is  not  material  whether  the  parties  nominate  a  trus- 
tee and  invest  him  with  the  dry  legal  title  and  the  power  of  voting, 
or  pi'ovide  for  a  committee  of  their  own  number  who  shall  decide 
how  all  shall  vote,  or  agree  upon  a  preliminary  election  among  them- 
selves to  determine  how  the  vote  of  all  shall  be  cast  at  an  approach- 
ing election,  or  devise  some  other  plan  of  reaching  their  object. 
There  can  be  but  one  object  of  such  an  agreement,  and  that  is  to  en- 
able persons  who  hold  a  minority  of  the  stock  of  a  coi-poration  to 
exercise  the  power  which  the  law  contemplates  shall  belong  to  the 
majority  only.  Of  course,  this  minority  will  ever  insist  that  what 
It  seeks  Is  tlie  welfare  of  the  corporation.  It  will,  perhaps,  go  far- 
ther, and  demonstrate  that  its  purpose  is  to  promote  the  interests  of 
the  whole  community.  Trusts  are  philanthropical  devices  to  cheap- 
en commodities,  and  thereby  to  reduce  the  cost  of  living,  but  inci- 
dentally to  augment  the  income  of  their  promoters  and  reduce  that 
of  other  people,  so  that  they  will  probably  be  unable  to  obtain  the 
commodities  even  at  their  reduced  price.  The  object  of  persons 
who  seek  the  control  of  corporations  without  becoming  the  owners 
of  a  majority  of  their  stock,  as  disclosed  by  their  evidence,  is  ordin- 
arily the  promotion  of  the  prosperity  of  the  coi-porations  and  the 
seeking  of  the  welfare  of  the  majority  of  the  stockholders  against 
their  protest.  This  disinterestedness  may  occasionally  exist,  but  Is 
not  sufficiently  prevalent  to  warrant  Its  acceptance  as  the  basis  of 
judicial  action.  Nor,  in  our  Judgment,  can  such  action  properly  be 
founded  upon  what  may  be  the  personal  motives  of  the  parties  to 
such  a  contract  in  each  particular  instance.  The  only  proper  sub- 
ject of  Inquiry  is,  what  may  the  contract  permit  the  doing  of,  if  the 
parties,  or  any  of  them,  choose  to  press  the  privileges  which  it  con- 
fers. It  is  certainly  the  theory  of  the  law  that  the  holders  of  the 
majority  of  the  shares  of  stock  in  a  corporation  may  control  Its  man- 
agement, and  every  person  who  becomes  an  owner  of  stock  therein 
has  a  right  to  believe  that  the  corporation  will,  and  to  Insist  that  it 
shall,  be  managed  by  the  majority  and  In  their  Interest,  so  far  as  such 
interest  Is  lawful.  If  the  majority  of  the  electors  of  a  municipality 
should  agree,  prior  to  an  approaching  election,  to  ballot  among  them- 
selves to  determine  how  all  of  them  should  vote,  and  that  each  of 
them  would,  at  such  election,  vote  as  the  majority  should  recom- 
mend, no  one  would  undertake  to  maintain  the  validity  or  propriety 
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of  the  agreement,  no  matter  what  should  be  the  consideration  upon 
which  it  was  based  or  the  object  of  the  parties  at  the  time  they  en- 
tered  Into  it.  It  would  be  vain  to  urge  in  its  defense  that  the  parties 
thereto  constituted  all  the  wise  and  virtuous  members  of  the  com- 
munity, and  that  their  only  objects  were  the  termination  of  pre-ex- 
isting municipal  evils  and  the  promotion  of  hitherto  uuattemptod 
municipal  good.  It  would  be  a  sufficient  answer  that  the  character 
of  tli"^  elective  franchise  Is  such  that  every  qualified  voter  must  be 
Ijermitted,  at  the  moment  of  its  exercise  by  him,  to  act  as  to  him 
ehall  then  seem  proper,  and  irrespective  of  every  previous  pledge. 
Otherwise  there  may  be  government  by  minorities  against  the  will  of 
the  majority. 

If  it  be  proper  for  the  owners  of  five  hundred  and  one  shares  of 
the  stock  of  a  corporation,  consisting  of  one  thousand  shares,  to 
agree  to  vote  it  as  a  unit,  as  may  be  determined  by  ballot,  it  must 
be  equally  proper  for  the  holders  of  two  hundred  and  fifty-one 
shares,  constituting  a  part  of  this  majority,  to  again  agree  that  they 
will  hold  meetings,  and  by  a  majority  of  their  shares  determine  how 
all  their  votes  shall  be  cast  In  the  meeting  to  be  held  to  determine 
how  five  hundred  and  one  shares  shall  be  voted,  and,  if  so,  one 
hundred  and  twenty-six  shares  may  thereby  determine  the  whole 
policy  of  the  corporation,  though  eight  hundred  and  seventy-four 
shares  remain  opposed  to  it.  Of  course,  under  the  decision  In  the 
principal  case,  each  of  these  several  agreements  must  be  supported 
by  some  consideration  in  addition  to  the  mutual  promise  of  the  par- 
ties thei'eto,  but  surely,  for  a  result  so  advantageous,  the  parties 
most  interested  would  not  be  unwilUng  to  add  other  considerations. 


SiEVEES  V.  San  Francisco. 

[115  California,  64-i.] 

MUNICIPATi  CORPORATIONS,  STREETS,  INJURIES 
FROM  GRADING,  WHEN  NOT  LIABLE  FOR.— If  a  contract  is  let 
after  legal  proceedings  for  the  grading  of  a  street  to  the  ofll'cial 
grade,  and  an  abortive  attempt  is  made  by  the  board  of  supervisors 
to  change  the  grade,  and,  believing  the  grade  to  have  been  changed, 
the  city  engineer  and  surveyor  furnishes  a  line  of  grade  correspond- 
ing to  the  changed  grade,  and  the  street  is  graded  accordingly,  to  the 
Injury  of  a  property  owner,  who  would  not  have  been  injured  had 
It  been  graded  to  the  otfitlal  grade,  he  cannot  recover  damages 
therefor  of  the  municipality. 

A  MUNICIPALITY  IS  NOT  LIABLE  FOR  A  MISTAKE  OF 
ITS  ENGINEER  and  surveyor  in  furnishing  Incorrect  lines  of  grade 
to  a  contractor  by  which  he  is  misled  and  caused  to  grade  a  street 
to  a  greater  height  than  the  official  grade,  to  the  Injury  of  an  adja- 
cent property  owner, 

MUNICIPAL  CORPORATIONS— LIABILITY  FOR  ERRORS 
OF  THEIR  OFFICERS— Where  an  injury  results  to  a  property 
owner  from  a  wrong  or  omission  of  an  offlicer  of  a  municipality, 
charged  with  a  duty  prescribed  and  limited  by  law,  he  is  not  treat- 
ed as  a  servant  or  agent  of  the  corporation,  and  it  is  not  liable  for 
bis  error  or  omission. 
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MUNICIPAL  CORPORATIONS,  TORTS  OP  OFFICERS, 
HONLTABILITY  FOR.— Whero  an  otttcer  of  a  corporation  has  no 
other  authority  than  that  intrusted  to  him  by  law,  and  he  acts  be- 
yond that  authority,  and  commits  a  tort,  whereby  a  citizen  Is  injur- 
ed In  person  or  property,  the  tort  Is  the  act  of  the  officer  only,  and 
ordinarily,  no  recovery  of  damages  can  be  had  except  against  him» 

Otto  Turn  Suden  and  F.  W.  Van  Eeynegom,  for  the  appellant. 

H.  T.  Creswell,  city  and  county  attorney,  and  Rhodes  Borden, 
first  assistant,  for  the  respondent. 

««*  HENSHAW,  J.  Plaintiff  brought  his  action  to  recover 
of  the  defendant  damages  for  injury  occasioned  to  his  property 
by  the  grading  of  Van  Ness  avenue  at  the  crossing  of  Chestnut 
street.  The  work  as  done  dammed  a  well-defined  channel 
through  which  surface  water  was  wont  to  flow,  and  backed  the 
water  upon  the  land  of  plaintiff. 

It  was  developed  upon  the  trial  that  a  contract  had  been  let, 
after  regular  proceedings  by  the  authorities,  to  grade  Van  Ness 
avenue  to  the  "official  grade"  at  a  stipulated  price  per  cubic  yard 
of  filling.  The  official  grade  was  seventy-five  feet  above  base. 
An  attempt  had  been  made  by  the  supervisors  to  change  the  grade 
to  eighty-three  feet  above  base.  This  attempt,  however,  was  ad- 
mittedly abortive,  as  in  Warren  v.  Riddell,  106  Cal.  352,  and  dur- 
ring  all  of  the  time  the  official  grade  remained  established  at 
seventy-five  feet. 

The  city  engineer  and  surveyor,  whose  duty  it  was  to  furnish 
grade  lines  and  levels  (Stats.  1891,  p.  206),  assumed  eighty-three 
feet  to  be  the  official  grade,  and  the  contractor  filled  in  accord- 
ingly. It  is  conceded  that  filling  to  the  true  grade  would  have 
occasioned  plaintiff  no  damage,  and  that  the  injury  which  befell 
him  was  caused  by  the  extra  eight  feet  of  superimposed  earth. 
Plaintiff  averred  that  the  city  caused  and  procured  the  crossing  to 
be  filled  with  soil,  sand,  and  rock,  to  a  height  of  eighty-three  feet 
above  base.  Upon  the  showing  above  indicated  he  suffered  a 
nonsuit,  and  appeals  from  the  judgment. 

^^  His  charge  is,  that  the  city  procured  the  work  to  be  done. 
Unless  the  proofs  support  this  averment,  the  nonsuit  was  prop- 
erly granted. 

It  does  not  appear  that  the  supervisors,  in  any  of  their  proceed- 
ings, called  for  any  grading  except  "to  the  official  grade  and  line." 
The  bids  were  received  nnder  this  call,  and  the  contract  ran  in 
the  same  language.  Precisely  as  in  Warren  v.  Riddell,  106  Cal. 
352,  the  contractors,  through  error  induced  by  the  city  surveyor, 
or  superintendent  of  streets,  or  by  both,  graded  six  or  eight  feet 
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above  the  line  called  for  by  the  contract.  The  extra  she  or  eight 
feet  of  filling,  which  alone  it  is  admitted  caused  the  injury,  were 
not  placed  under  any  contract  with,  or  directions  from,  the  city. 
The  case,  then,  differs  radically  from  the  many  cited  and  relied 
upon  by  appellant,  where  the  injury  has  resulted  from  work  done 
for,  and  as  directed  by,  the  municipal  authorities.  Thus,  in 
Eeardon  v.  San  Francisco,  66  Cal.  492,  56  Am.  Eep.  109,  the  in- 
jury resulted  from  street  filling  done  exactly  in  accordance  with 
the  contract.  In  Conniff  y.  San  Francisco,  67  Cal.  45,  Mont- 
gomery avenue  was  graded  as  the  city  directed.  But  the  work 
dammed  a  natual  watercourse,  and  the  city  was  held  responsible 
for  the  resulting  injury  to  property.  In  Spangler  v.  San  Fran- 
cisco, 84  Cal.  12,  18  Am,  St.  Rep.  158,  the  city  had  diverted  the 
waters  flowing  in  a  natural  waterway  into  a  sewer,  and  had  neg- 
ligently permitted  the  sewer  to  fall  into  a  defective  condition, 
whereby  the  escaping  waters  caused  damage,  for  which  the  city 
was  held  liable.  In  Eachus  v.  Los  Angeles  Ry.  Co.,  103  Cal. 
614,  42  Am.  St.  Eep.  149,  the  grading  was  properly  done  to  the 
official  grade,  but,  for  resulting  damages,  defendant  was  held  re- 
sponsible. In  Tyler  v.  Tehama  County,  109  Cal.  618,  a  bridge' 
was  built  as  and  where  the  supervisors  directed.  But  it  was  con- 
structed upon  private  property,  for  the  injury  to  which  the  owner 
received  compensation. 

In  all  of  these  cases,  the  act  or  omission  had  the  sanction,  ex- 
press or  implied,  of  the  municipal  authorities.  In  the  case  at 
bar,  the  injury  resulted  from  the  act  of  ^'^^  the  contractor, 
neither  contemplated  nor  called  for  by  the  supervisors. 

It  is  apparent,  therefore,  that  the  injury  did  not  arise  from  tha 
act  of  an  independent  contractor  in  doing  what  his  contract  de- 
manded. But  appellant  contends  that  the  error  of  the  surveyor 
and  superintendent  of  streets  in  fixing  the  grade  level  was  the 
mistake  which  misled  the  contractor  and  occasioned  the  injury; 
and  that  for  this  error  of  its  servants  and  agents  the  city  is  re- 
spopsible. 

But  the  doctrine  respondeat  superior  lias  found  little  favor  in 
this  state  when  it  has  been  invoked  against  municipal  corpora- 
tions for  dereliction  or  remissness  of  its  agents  in  the  perform- 
ance of  public  or  governmental  functions  of  the  city,  or  in  the 
performance  of  duties  imposed  upon  those  officers  and  prescribed 
and  limited  by  express  law.  In  the  performance  of  its  govern- 
mental or  public  functions,  the  corporation  is  either  deemed  a 
public  agency,  a  mandatary  of  the  state,  as  in  Bamett  v.  Contra 
Costa  County,  67  CaL  77,  and,  therefore,  not  liable  to  be  suea 
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civilly  for  damages,  or  it  is  considered,  in  the  performance  of 
these  functions,  to  be  clothed  with  sovereignty,  and  therefore 
not  liable  in  an  action:  Lloyd  v.  Mayor  of  New  York,  5  N.  Y. 
^69;  55  Am.  Dec.  347.  Where  the  injury  results  from  the  wrong- 
ful act  or  omission  of  an  officer  charged  with  a  duty  prescribed 
■and  limited  by  law,  the  officer  is  not  treated  as  the  servant  or 
iigent  of  the  corporation  in  the  performance  of  these  duties  thus 
expressly  enjoined,  but  is  held  to  be  the  servant  and  agent  of, 
and  controlled  by,  the  law,  and  for  his  acts  the  municipality  will 
not  be  held  Hable. 

Thus,  in  Crowell  v.  Sonoma  County,  25  Cal.  313,  the  county 
was  held  not  responsible,  in  an  action  for  injuries  to  property, 
for  the  negligent  act  of  the  road  overseer  in  the  performance  of  his 
duties,  upon  the  ground  that  the  relation  between  the  road  over- 
fleer  and  the  county  bore  no  resemblance  to  that  of  employer  and 
employe.  In  Winbigler  v.  Los  Angeles,  45  Cal.  36,  the  city 
was  held  not  to  be  liable  for  the  failure  of  the  street  superintend- 
«ent  to  keep  a  bridge  in  repair,  and  Crowell  *****'  v.  Sonoma  Coun- 
ty, 25  Cal.  313,  was  cited  as  authority.  In  Chope  v.  Eureka,  78 
Cal.  588, 12  Am.  St.  Eep.  113,  the  negligence  of  the  city  marshal, 
who,  under  direction  of  the  city  council,  was  constructing  a  sewer, 
occasioned  injury  for  which  the  city  was  sued.  The  rule  was 
again  announced  that,  in  the  absence  of  a  statutory  provision  im- 
posing the  liability,  a  municipal  corporation  is  not  liable  for  in- 
juries occasioned  through  the  neglect  of  the  officers  of  the  cor- 
poration properly  to  perform  their  duties. 

In  some  of  these  cases  the  complaint  was  for  negligent  omis- 
sion, in  others,  for  negligent  commission,  by  the  officers.  In  the 
first  the  damages  claimed  were  for  injury  to  property;  in  the  oth- 
ers, for  personal  injuries;  but  the  principle  underlying  them  all 
is  as  above  pointed  out — ^that  in  its  governmental  functions  the 
municipality  is  to  be  treated  either  as  an  independent  sover- 
eignty,-not  liable  to  be  sued,  or  as  an  agent  and  mandatary  of 
the  state,  upon  which  alone  the  responsibility  rests. 

There  being  no  common-law  liability  upon  a  municipal  corpo- 
ration to  keep  highways  in  repair,  for  injuries  which  resulted 
to  person  or  property  by  reason  of  their  defective  condition  the 
municipality  was  not  held  responsible.  Then,  as  pointed  out  in 
Barnett  v.  Contra  Costa  County,  67  Cal.  77,  if  the  legislature  en- 
joined it  as  a  duty  upon  the  municipality,  it  was  considered  a 
public,  and  not  a  corporate,  duty,  and,  when  any  specific  duty 
in  this  regard  was  imposed  by  statute  upon  any  officer  of  the 
municipality,  for  his  failure  to  perform  it,  he  alone,  and  not  the 
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city,  is  generally  deemed  responsible:  Iluffman  v.  San  Joaquin 
County,  31  Cal.  427.  In  a  learned  and  very  instructive  nota 
to  Goddard  v.  Harpswell,  30  Am.  St.  Rep.  373,  Mr.  Freeman, 
after  careful  and  critical  review  and  analysis  of  many  authorities, 
deduces  and  expresses  the  rule  of  liability  for  the  acts  of  an  offi- 
cer of  the  municipality  in  the  following  language:  "When  an 
olTicer  of  a  municipality  has  no  other  authority  than  that  intrust- 
ed to  him  by  law,  and  he  acts  ^^^  beyond  that  authority,  and 
commits  a  tort,  whereby  a  citizen  is  injured  either  in  person  or 
property,  the  torir  is  the  act  of  the  officer  only,  and  ordinarily 
no  recovery  of  damages  can  be  had,  except  against  him." 

Now,  in  the  particular  matter  under  consideration,  the  sur- 
veyor and  the  street  superintendent  drew  none  of  their  powers  in 
the  premises  from  the  orders  or  directions  of  the  board  of  super- 
visors. They  derived  them  all  from  the  express  provisions  of 
the  statute.  They  were  the  servants  of  the  law,  not  of  the  super- 
visors. Neither  of  these  was  vested  with  any  discretion  whatso- 
ever in  the  performance  of  the  particular  duties  enjoined  upon 
them.  It  was  the  duty  of  the  engineer  to  give  the  true  grade, 
and  no  other.  It  was  the  duty  of  the  superintendent  to  see  that 
the  street  was  filled  to  the  official  grade,  and  to  no  other.  In 
the  performance  of  these  duties  they  were  not  subject  to,  nor  con- 
trolled by,  the  supervisors  of  the  city.  If  agents  of  the  city  at 
all  in  this  regard,  they  were  agents  acting  under  limited  and  re- 
stricted authority  fixed  by  statute:  Chambers  v.  Satterlee,  40  Cal. 
529.  They  could  no  more  bind  the  city  by  instructing  the  con- 
tractor to  grade  above  the  line  called  for  by  the  city  than  they 
could  bind  it  by  instructing  the  contractor  to  take  his  dirt  for 
filling  from  plaintiff's  private  property.  Having  negligently  per- 
formed a  duty  imposed  upon  them  by  express  law,  and  not  by 
order  of  the  municipality,  a  duty  in  the  performance  of  which 
they  were  vested  with  no  discretion,  so  far  as  concerns  the  par- 
ticular matter  under  consideration,  the  city  cannot  be  held  re- 
sponsible for  their  dereliction. 

There  was  no  error  of  which  plaintiff  may  justly  complain  in 
the  admission  of  evidence.  Plaintiff  pleaded  and  proved  that 
the  official  gradewas  in  fact  seventy-five  feet.  He  also  proved  that 
the  grading  actually  done  was  to  eighty-three  feet.  He  further 
showed  the  proceedings  of  the  board  of  supervisors,  all  of  which 
called  for  grading  to  the  official  grade,  and  none  of  which  speci- 
fied what  that  grade  was  in  feet.  ^^'^  The  evidence  objected  to 
and  admitted  upon  cross-examination  went  to  charge  the  surveyor 
with  the  commission  of  the  error  which  caused  the  extra  filling. 
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In  the  absence  of  such  evidence,  there  would  be  nothing  to  con- 
nect the  city  with  the  matter.     The  evidence,  then,  tended  to 
strengthen  rather  than  to  weaken  plaintiff's  case. 
The  judgment  appealed  from  is  afiBrmed. 

McFarland,  J.,  and  Beatty,  C.  J.,  concurred- 

Hearing  in  Bank  denied. 

MUNICIPAL  CORPORATIONS— WHEN  NOT  LIABLE  FOR 
TORTS  OF  SERVANTS.— In  the  discharge  of  Its  purely  govern- 
mental functions  a  municipal  corporation,  to  which  has  been  dele- 
gated a  portion  of  the  sovereign  power,  is  not  liable  for  torts  com- 
mitted In  the  discharge  of  such  duties  and  the  execution  of  such 
powers:  Love  v.  Atlanta,  95  Ga.  129;  51  Am.  St.  Rep.  64,  and  note. 

MUNICIPAL  CORPORATIONS— LIABILITY  FOR  DAMAGE 
FROM  GRADING  STREET.— A  city  is  not  liable  for  consequential 
damages  caused  by  the  grading  of  Its  streets,  unless  the  work  Is 
negligently  performed:  Davis  v.  Crawford sviUe,  119  Ind.  1;  12  Am. 
St  Rep.  861,  and  note;  Selden  t.  JackaonriUe,  29  Am.  St.  Rep.  278, 
And  note. 
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Lake  v.  Hancock. 

[88  Flobida,  63.] 

A  CONVEYANCE  PROM  A  PERSON  NOT  SHOWN  TO 
HAVE  EVER  BEEN  IN  POSSESSION  of  the  property,  or  to  haye 
had  at  the  time  of  the  conveyance  any  title  therein,  does  not  tend 
to  prove  any  title  In  the  grantee, 

VENDEE  IN  POSSESSION,  ACQUISITION  OP  ADVERSE 
TITLE  BY.— One  who  has  contracted  for  the  purchase  of  land,  and 
gone  into  possession  thereof  under  such  contract,  cannot  dispute  his 
vendor's  title,  nor  set  up  an  outstanding  title  as  a  defense  to  an  ac- 
tion brought  against  him  by  his  vendor  to  recover  possession  of  the 
property. 

AN  UNRECORDED  CONVEYANCE  IS  GOOD,  except  as 
against  a  person  purchasing  without  notice  thereof  and  for  a  valu- 
able consideration. 

UNRECORDED  CONVEYANCE,  BURDEN  OF  PROVING 
WANT  OP  NOTICE.— A  purchaser  of  property  need  not  prove  his 
want  of  notice  of  a  pre-existing  unrecorded  conveyanxje  thereof  ex- 
cept by  proving  the  absence  of  such  record. 

NOTICE  OP  A  PRE-EXISTING  UNRECORDED  CONVEY- 
ANCE MAY  BE  IMPUTED  to  a  subsequent  grantee  from  evidence 
of  Ills  admission  that  he  knew  his  grantor  did  not  own  the  land, 
and  that  the  deed  was  of  no  account. 

VALUABLE  CONSIDERATION,  BURDEN  OP  PROVING 
PAYMENT  OP.— Where,  after  the  execution  of  a  conveyance,  which 
is  not  recorded,  the  grantor  conveys  the  same  property  to  another, 
the  latter  must  assiime  the  burden  of  proving  that  he  was  a  pur- 
chaser for  a  valuable  consideration.  Recitals  In  the  conveyance  of 
the  payment  of  such  consideration  are  not  evidence  thereof. 

A  JUDGMENT  CONCLUDES  THE  PARTIES  ONLY  as  to 
the  ground  covered  thereby  and  the  facts  necessary  to  uphold  it. 

A  JUDGMENT  IN  EJECTMENT  in  an  action  for  a  tract  of 
land,  Including  that  sued  for  In  a  second  action  between  the  same 
parties,  the  plaintiff  having  recovered  judgment  In  the  former  ac- 
tion, but  not  for  the  tiact  of  land  embraced  in  the  second.  Is  not 
conclusive  against  him  in  such  second  action.    It  merely  shows  that. 
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for  some  reason  not  disclosed,  the  land  embraced  In  the  second  ac- 
tion was  omitted  from  the  former  judgment. 

JURY  TRIAL,  HARMLESS  ERROR  IN  INSTRUCTIONS.— 
An  instruction  stating  the  law  too  strongly  as  against  the  defendant 
does  not  entitle  him  to  a  reversal,  if.  under  no  proper  instruction. 
Judgment  could  have  been  given  in  his  favor. 

Action  by  Lake  against  Hancock  for  the  recovery  of  real  prop- 
erty. "JDhe  defendant  acquired  possession  of  such  property  as  a 
tenant  of  George  W.  Hancock,  and  remained  in  possession  of  such 
property  for  some  years  after  the  death  of  Hancock  as  tenant  of 
the  plaintiff,  who  was  Hancock's  widow  and  heir  at  law.  In  th& 
fall  of  the  year  1883,  the  defendant  agreed  to  purchase  the  land, 
and  received  a  bond  to  give  him  title  upon  the  payment  of  the 
purchase  price.  He  paid  some  cash  and  executed  promissory 
notes  for  the  balance.  Several  years  afterward  he  informed  plain- 
tiff that  he  was  not  able  to  pay  for  the  land,  and  that  he  had  a 
deed  thereof  from  George  W.  Watts  and  wife,  but  that  he  knew 
that  Watts  did  not  own  the  land,  and  that  the  deed  was  of  no  ac- 
count. The  plaintiff  tendered  a  conveyance  of  the  property,  and 
at  the  same  time  demanded  the  payment  of  the  balance  of  the 
purchase  price.  It  was  not  paid.  The  defendant  subsequently 
announced  his  intention  of  holding  the  land,  hence  the  present 
suit.  The  defendant  relied  upon  a  former  adjudication,  the  na- 
ture of  which  is  disclosed  in  the  opinion  of  the  court.  The  deed 
which  the  defendant  received  from  George  W.  Watts  and  wife  was 
made  and  recorded  in  September,  1886.  She  was  h  daughter  and 
heir  at  law  of  the  original  patentee  of  the  land.  She  had,  in 
1882,  conveyed  the  same  to  George  W.  Watts,  but  the  conveyance 
was  not  recorded  until  September  1,  1890.  Judgment  for  the 
plaintiff,  the  defendant  appealed. 

B.  B.  Blackwell,  for  the  appellant. 

B.  H.  Palmer,  for  the  appellee. 

^"^  LIDDON,  J.  It  is  claimed  by  counsel  for  appellant  (de- 
fendant below)  that  the  motion  for  new  trial  was  improperly 
overruled,  for  the  reason  that  the  evidence  fails  to  show  the  en- 
tire estate  in  the  appellee,  and  would  not  support  a  recovery  of 
a  fee  simple  title.  The  defect  in  the  evidence  is  not  pointed  out 
by  counsel.  He  says  it  is  a  plain  palpable  fact  to  be  ascertained 
by  an  inspection  of  the  deeds  in  evidence.  We  have  examined 
the  deeds  offered  by  plaintiff,  and,  in  connection  with  the  parol 
proof  offered,  we  think,  as  against  the  defendant,  they  show  a 
valid  fee  simple  title  in  the  plaintiff.    It  is  entirely  useless,  when 
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the  propositions  of  law  hereinafter  stated  shall  be  considered,  to 
state  the  nature  and  character  of  the  evidence  impelling  us  to 
this  conclusion.  The  defendant  evidently  means  that  the  deed 
of  George  W.  Watts  and  wife  to  him  shows  that  at  the  time  of  his 
contract  of  purchase  of  the  land  there  was  an  outstanding  title  to 
the  land,  or  some  interest  therein,  which  was  afterward  purchas- 
ed by  him,  and  constitutes  a  defect  in  appellee's  title.  There  are 
many  reasons  why  this  deed  does  not  *^**  show  any  title  whatever 
in  the  appellant,  and  why  it  fails  to  show  any  defect  in  appellee's 
title.  In  the  first  place,  there  is  no  evidence  whatever  that 
George  W.  Watts  and  wife,  the  grantors,  were  ever  in  possession 
of  the  premises  conveyed,  or  that  at  the  time  of  such  convey- 
ance he  had  any  title  to  the  same.  A  deed  unaccompanied  by 
such  evidence  is  not  sufficient  evidence  of  a  title  of  appellant  to 
justify  setting  aside  the  verdict  upon  the  grounds  stated:  Florida 
Southern  Ey.  Co.  v.  Burt,  36  Fla.  497.  Especially  should  this 
deed  be  held  of  no  avail  to  the  appellant  when,  according  to  the 
undisputed  evidence  in  the  case,  he  admitted  to  the  appellee  in 
the  presence  of  her  counsel,  that  he  knew  at  the  time  of  the  exe- 
cution of  the  deed  that  Watts  did  not  own  the  land,  and  that  the 
deed  was  of  "no  account.'*  Another,  and  the  most  important, 
reason  why  the  appellant  cannot  avail  himself  of  the  purchase  of 
the  supposed  outstanding  title  is,  that  at  the  time  he  acquired 
such  title  he  was  in  possession  of  the  land — a  possession  acquired 
from  the  appellee  under  an  executory  contract  with  her  for  the 
purchase  of  the  same.  Having  failed  to  pay  for  the  land  in  ac- 
cordance with  his  contract,  and  to  surrender  the  possession  upon 
demand  after  he  had  forfeited  his  right  thereto,  he  is  estopped 
to  dispute  his  vendor's  title  or  to  set  up  any  outstanding  title 
acquired  by  him  while  in  such  possession  (as  is  stated  above), 
when  his  vendor  sues  for  the  possession  of  the  land  thus  wrong- 
fully withheld  from  her.  The  following  rule  has  been  laid  down 
by  this  court:  "A  party  having  the  right  to  enter  into  possession 
of  land,  and  agreeing  to  so  enter  in  a  contract  of  purchase  based 
upon  an  acknowledgment  of  title  in  another,  and  obtaining  pos- 
session so  far  as  this  party  is  concerned  under  "•*  such  agree- 
ment, is  estopped  from  referring  his  possession  to  rights  acquired 
under  a  conveyance  by  a  third  party  to  him.  A  party  thus  en- 
titled to  possession,  or  thus  in  possession,  acquiring  an  outstand- 
ing title,  holds  it  in  trust,  and  not  for  his  own  benefit":  Sanford 
V.  Cloud,  17  Fla.  557.  In  Bush  v.  Adams,  22  Fla.  177,  it  wm 
held  that  "if  a  vendee  of  land,  remainins^  in  possession,  buys  in  an 
outstanding  encumbrance,  he  will  not  be  permitted  to  set  up  an 
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adverse  title  under  it.**  This  case  points  out  the  remedy  of  the 
vendee,  which  it  is  useless  to  discuss  here.  The  same  rule  is  also 
settled  in  the  ease  of  Goodwin  v.  Markwell,  decided  at  the  last 
term  of  this  court,  in  which  Hart  v.  Bostwick,  14  Fla.  162,  is 
cited.  While  it  is  perhaps  useless  to  cite  other  authorities,  it  may 
be  stated  that  they  are  in  full  accord  with  the  decisions  of  this 
court.  A  leading  work  upon  the  subject  correctly  states  the  law 
as  follows:  "Where,  however,  the  vendee  enters  into  possession 
under  ah  executory  contract  to  purchase  land,  and  fails  to  comply 
with  the  terms  of  the  contract  by  neglecting  to  pay  the  purchase 
money,  the  vendor  may  bring  ejectment,  and  the  vendee  obvious- 
ly cannot  dispute  his  title,  nor  set  up  an  outstanding  title  to  de- 
feat a  recovery,  any  more  than  a  lessee  could  question  the  title  of 
liis  lessor,  and  for  the  same  reason.  The  estoppel  in  one  case,  as 
in  the  other,  is  founded  upon  the  fact  that  the  defendant  has 
been  clothed  with  the  possession  by  the  plaintiff.  Were  the  rule 
otherwise,  the  inconvenient  condition  of  affairs  would  result  that 
no  vendor  could  safely  part  with  the  possession  of  his  lands  until 
the  consideration  money  had  been  fully  paid":  Sedgwick  and 
Wait  on  Trial  of  Title  to  Land,  2d  ed,  sec.  317.  Many  author- 
ities are  cited  by  the  author,  a  number  of  which  •^  we  have  ex- 
amined, and  which  fully  sustain  the  propositions  announced. 

There  is  no  virtue  in  any  claim  by  appellant  that  his  deed  from 
Watts  and  wife  has  priority  over  the  deed  from  the  same  parties 
to  appellee's  ancestor,  by  reason  of  priority  of  record.  The  un- 
recorded deed  was  good  and  effectual  against  the  appellant,  un- 
less when  he  purchased  he  did  so:  1.  Without  notice;  and  2.  For 
a  valuable  consideration:  McClellan's  Digest,  sec.  6,  p.  215;  Rev. 
Stats.,  sec.  1972.  There  was  no  proof  whatever  upon  either  of 
these  points  upon  the  part  of  the  appellant.  He  relied  exclu- 
sively upon  the  bare  fact  of  the  execution  of  a  deed  to  him.  As 
to  the  first  point — want  of  notice — the  weight  of  authority  is  that 
this  need  not  be  shown  by  a  purchaser  otherwise  than  by  proof 
of  the  absence  of  a  record,  which  is  prima  facie  sufficient:  Shot- 
well  V.  Harrison,  22  Mich.  410.  We  think,  however,  this  prima 
facie  proof  of  want  of  notice  was  overcome  by  proof  showing  ac- 
tual notice  to  the  appellant  of  the  former  conveyance.  The  tes- 
timony upon  which  we  predicate  this  view  is  the  undisputed  evi- 
dence of  the  admissions  of  appellant  to  appellee  as  to  his  knowl- 
edge of  the  title  of  his  grantors,  hereinbefore  mentioned. 

Upon  the  other  point — ^payment  of  a  valuable  consideration- 
there  is  considerable  conflict  among  the  authorities  as  to  the  bur- 
den of  proof.    Some  of  the  authorities  hold  that  in  actions  of 
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ejectment,  where  the  strict  legal  title  only  is  in  question,  the  re- 
cital of  a  receipt  of  a  consideration  in  a  deed  is  prima  facie  evi- 
dence of  its  payment.  As  we  do  not  adhere  to  this  line  of  deci- 
sions, nothing  more  need  be  said  of  them.  We  simply  refer  those 
desiring  further  information  to  the  case  of  Wood  v.  Chapin,  13 
N.  Y.  509,  67  «^  Am.  Dec.  62,  and  note  on  pages  74  and  75, 
where  other  cases  announcing  similar  views  are  collated.  The 
great  weight  of  authority  is  in  favor  of  the  proposition  that  where 
the  payment  of  a  valuable  consideration  becomes  a  material  ques- 
tion, it  must  be  affirmatively  proven  by  the  party  relying  upon  it, 
and  such  payment  cannot  be  proven  by  the  mere  recital  of  it 
in  the  deed.  In  Shotwell  v.  Harrison,  22  Mich.  410,  it  is,  we 
think,  correctly  said:  The  burden  of  proof  is  upon  the  party 
who  claims  by  virtue  of  a  priority  of  record  against  a  prior  but 
unrecorded  deed  to  show  affirmatively  the  payment  of  a  valuable 
consideration,  and  that  by  some  other  evidence  than  the  mere  re- 
cital of  it  in  the  deed.  This  case  contains  an  elaborate  and  inter- 
esting discussion  of  the  subject/  giving  the  reason  of  the  rule,  too 
lengthy  to  be  here  inserted.  Among  other  authorities  to  the 
same  effect  are  Long  v.  Dollarhide,  24  Cal.  218;  Galland  v.  Jack- 
man,  26  Cal.  79;  85  Am.  Dec.  172;  Nolen  v.  Gwyn,  16  Ala.  725; 
Watkins  v.  Edwards,  23  Tex.  443;  Bishop  v.  Schneider,  46  Mo. 
472;  2  Am.  Kep.  533;  Hawley  v.  Bullock,  29  Tex.  216;  Bolton  v. 
Johns,  5  Pa.  St.  145;  47  Am.  Dec.  404,  and  authorities  cited  in 
note  on  page  408;  Union  Canal  Co.  v.  Young,  1  Whart.  410;  30 
Am.  Dec.  212,  and  authorities  collated  in  note  on  page  225; 
Lloyd  V.  Lynch,  28  Pa.  St.  419;  70  Am.  Dec.  137.  In  2  Devlin 
on  Deeds,  section  821,  after  reviewing  the  authorities,  proceeds  as 
follows  to  state  the  true  rule  and  the  principle  underlying  the 
same:  "The  cases  holding  that  a  recital  in  a  deed  of  the  payment 
of  the  consideration  is  not  evidence  of  that  fact  as  against  a 
stranger,  state,  as  it  seems  to  us,  the  true  and  correct  principle. 
If  the  payment  of  the  consideration  price  is  a  fact  essential  to  *■ 
the  establishment  of  a  right  or  claim,  this  fact  should  be  proven 
as  are  other  facts.  The  acknowledgment  of  payment  is  an  ad- 
mission on  the  part  of  the  grantor,  contained  in  writing  it  is  true, 
but  of  no  greater  force  for  this  reason,  except  for  its  certainty, 
than  if  made  orally. 

The  appellant  claims  that  the  judgment  was  erroneous  because 
the  evidence  upon  the  trial  shows  that  the  title  and  right  of  pos- 
session to  the  land  in  controversy  was  res  judicata  between  the 
parties.  The  proper  disposition  of  this  contention  requires  some 
statement  of  the  evidence  referred  to.    The  evidence  upon  this 
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point  consisted  of  the  record  of  the  trial  in  an  action  of  eject- 
ment, wherein  the  present  plaintiff  was  the  plaintiff,  and  the- 
present  defendant  was  the  defendant.  The  verdict,  in  the  usual 
form,  finds  for  plaintiff,  and  complies  with  the  statutory  re- 
quirements as  to  stating  the  quantity  of  estate  of  the  plaintiff ,^ 
and  giving  a  description  of  the  lands.  The  judgment  properly 
follows  the  verdict.  The  lands  described  in  such  verdict  and 
judgment  are  not  the  same  as  those  sued  for;  they  are  entirely 
different.  John  Vinzant,  clerk  of  the  circuit  court,  testified  that 
he  had  searched  carefully  in  his  office  for  the  pleadings  in  the 
case  in  which  the  judgment  was  entered,  but  was  unable  to  find 
them,  although  they  had  been  in  his  office.  B.  B.  Blackwell,  de- 
fendant's attorney,  testified  that  he  was  familiar  with  such  plead- 
ings, and  that  the  eighty  acres  of  land  sued  for  was  embraced 
in  the  declaration  in  the  former  case,  together  with  other  land, 
but  the  plaintiff  failed  to  recover  said  eighty  acres;  that  the 
plaintiff  in  the  former  case  relied  upon  the  same  evidence  as  in 
the  present,  except  a  deed  from  Holmes  Parks  and  wife,  which 
had  not  been  executed  *^  at  such  time.  This  evidence  does  not 
sustain  defendant's  contention.  It  only  tends  to  show  that  this 
land  was  included  in  a  declaration  in  a  suit  in  ejectment  between 
the  said  parties,  but  for  some  reason  not  shown  was  omitted  from 
the  verdict  and  judgment.  The  issue  as  to  this  land  seems  not  to 
have  been  determined  for  either  party.  There  being  no  judg- 
ment as  to  the  identical  matter  in  controversy,  the  former  pro- 
ceedings are  no  bar  to  plaintiff's  recovery.  To  constitute  such  a 
bar  to  further  proceedings,  there  must  have  been  actual  judg- 
ment upon  the  same  issue.  It  is  the  policy  of  the  law  "that  there 
should  be  an  end  to  every  litigation,  and  when  an  issue  has  been 
once  actually  determined,  it  should  not  again  be  contested  by  the 

same  adversaries,  or   those    claiming   under   them 

The  general  rule  is  intended  to  prevent  litigation,  and  preserve 

peace But  without  such  actual  determination  on 

the  merits,  evidenced  by  a  record  which  cannot  be  contradicted, 
the  reason  of  the  rule  does  not  apply":  Webb  v.  Buckelew,  82  N. 
Y.  555.  The  judgment  is  not  a  bar  to  further  proceedings,  unless 
it  be  between  the  same  parties  and  touching  the  same  subject 
mutter:  Little  v.  Barlow,  37  Fla.  232;  53  Am.  St.  Eep.  249;  Holt 
V.  Miers,  9  Car.  &  P.  191.  It  is  a  familiar  principle  that  a  judg- 
ment concludes  the  parties  only  as  to  the  grounds  covered  by  it 
and  the  facts  necessary  to  uphold  it:  Wells  on  Pes  Adjudicate, 
196,  and  authorities  cited  in  text;  21  Am.  &  Eng.  Ency.  of  Law, 
128,  and  authorities  cited  in  note:  Packett  Co.  v.  Sickles,  5 
Wall.  680,  text  592. 


June,  1896.]  Lake  v.  Hancock.  '         165 

One  of  the  charges  of  the  court  to  the  jury,  it  is  complained, 
states  too  broadly  the  nature  of  the  title  which  must  be  had  by 
the  defendant  in  order  to  bvercome  **  the  proof  of  a  legal  title 
And  right  of  possession.  In  view  of  the  fact  that  defendant  had, 
as  against  the  plaintiff,  no  title  or  right  of  possession  whatever, 
and  that  he  was  estopped  to  dispute  the  plaintiff's  title,  and  that 
he  could  have  defeated  plaintiff  under  no  proper  instruction  or 
view  of  the  law  and  facts  of  the  case,  and  that  plaintiff  was  enti- 
tled to  succeed,  whatever  might  have  been  the  charge  of  the 
court,  it  would  be  idle  to  discuss  the  question  of  technical  error 
in  this  charge.  If  it  was  erroneous,  it  was  harmless  error,  for 
which  the  judgment  should  not  be  reversed:  Hayes  v.  Todd,  34 
Fla.  233,  text  243;  and  cases  cited  from  this  and  other  states; 
White  V.  Eoss,  35  Fla.  377;  Robinson  v.  Hyer,  35  Fla.  544;  Her- 
man V.  Williams,  36  Fla.  136;  Bacon  v.  Green,  36  Fla.  325. 

Another  charge  of  the  court  upon  the  subject  of  res  judicata  is 
objected  to.  There  is  no  proof  of  any  adjudication  between  the 
parties  of  the  subject  matter  of  the  controversy.  Therefore,  the 
court  did  not  mislead  the  jury,  to  the  prejudice  of  appellant  by 
any  instruction  upon  his  defense  of  res  judicata.  According  to 
the  authorities  just  above  cited,  any  error  upon  such  subject  was 
necessarily  harmless. 

There  is  no  reversible  error  in  the  record.  The  judgment  of 
the  court  below  is  afl&rmed. 


DEEDS— NECESSITY  FOR  REGISTRATION.— The  object  of  re- 
<K>rding  a  deed  is  to  give  notice  to  creditors  and  subsequent  purchas- 
-ers  from  the  grantor  of  the  grantee's  title,  and,  except  as  to  the  mat- 
ter of  notice,  an  unrecorded  title  is  as  good  as  if  recorded:  Evana 
V.  Terapleton,  69  Tex.  375;  5  Am.  St.  Rep.  71.  Unrecorded  convey- 
ances  are  valid  against  all  persons  except  subsequent  purchasers 
and  mortgagees  in  good  faith  for  a  valuable  consideration:  War- 
nock  V.  Harlow,  96  Cal.  298;  31  Am.  St.  Rep.  209,  and  note.  See, 
also,  the  note  to  HockenhuU  v.  Oliver.  12  Am.  St.  Rep.  238. 

NOTICE  OF  UNRECORDED  CONVEYANCE— BURDEN  OP 
PROOF.— This  subject  Is  fully  discussed  in  the  extended  note  to  An- 
thony V.  Wheeler,  17  Am.  St.  Rep.  289. 

DEEDS— CONSIDERATION.— A  RECITAL  in  a  deed  that  the  con- 
sideration has  been  paid  is  not  conclusive:  Byers  v.  Locke,  93  Cal. 
493;  27  Am.  St.  Rep.  212.  and  note  with  the  cases  collected;  but  se« 
Babcock  v.  Collins,  60  Minn.  73;  51  Am.  St.  Rep.  503. 

JUDGMENTS— CONCLUSIVENESS  OF,  GENERALLY.— A  judg- 
ment of  a  court  of  competent  jurisdiction  is  conclusive  as  against 
parties  and  privies  on  all  questions  adjudicated  by  it:  Barrick  v. 
Horner,  78  Md.  253;  44  Am.  St.  Kep.  283,  and  note  with  the  cases 
collected. 
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Miller  v.  Miller. 

[38  Florida,  227.] 

CHILDREN,  CUSTODY  OF.— A  court  may  refuse  to  award 
the  custody  of  a  child  to  either  parent,  and  place  It  in  the  control  of 
«  third  person  In  a  proper  case. 

PARENTS'  RIGHT  TO  CUSTODY  OF  CHILDREN.— Neither 
parent  has  any  absolute  right  to  the  custody  of  their  child.  The 
court  may,  when  its  interests  so  demand,  leave  it  where  its  inter- 
ests will  be  best  promoted.  Hence,  though  by  the  common  law  the 
father's  right  to  the  custody  of  legitimate  children  is  paramount  to 
that  of  the  mother,  the  child  may,  nevertheless,  be  awarded  to  her, 
where,  from  its  age,  sex,  or  any  other  cause,  its  welfare  will  proba- 
bly be  best  advanced  by  leaving  it  in  her  care. 

PARENTS'  MISCONDUCT— CUSTODY  OF  CHILDREN.— If. 
as  between  the  two  parents,  one  has,  by  evil  habits  or  improper 
conduct,  become  an  unfit  custodian  of  their  child,  Its  custody 
should  be  awarded  to  the  other. 

A  PARENT  SHOULD  NOT  BE  DEPRIVED  OF  THE  CUS- 
TODY OP  HIS  CHILD  by  awarding  its  control  to  a  third  person 
where  the  character  of  the  parent  is  not  assailed.  If  the  court 
deems  that  the  custody  ought  not  to  be  awarded  to  the  mother,  then 
It  must  be  given  to  the  father  in  preference  to  any  third  person, 
where  the  father  is  without  fault,  and  is  not  shown  to  be  unfit  ta 
have  the  care  and  custody  of  his  child. 

Eobbins  &  Graham,  for  the  plaintiff  in  error. 
John  E.  Hartridge,  for  the  defendant  in  error. 

2^®  MABRY,  C.  J.  Defendant  in  error  sued  out  a  writ  of 
habeas  corpus  in  April,  1896,  for  the  custody  of  her  minor  child,. 
a  daughter.  She  alleges  in  her  petition  that  her  husband,  Frank 
W.  Miller,  had,  on  the  14th  of  February  previous,  driven  her 
from  her  home  without  just  cause;  that  she  took  with  her  the 
child,  between  two  and  three  years  old,  and  on  the  7th  of  April, 
1896,  the  father  forcibly  took  it  from  her;  that  it  needed  her  care 
and  nurture,  and  she  believed  the  father  would  send  it  to  some 
place  to  estrange  its  affections  from  her.  Plaintiff  in  error  pro- 
duced the  child  and  made  return  denying  the  allegations  in  the^ 
petition,  and  alleged  that  his  wife  had  deserted  him.  He  denied 
that  he  had  forcibly  taken  the  child,  and  claimed  to  be  entitled  to 
it  as  its  father.  On  the  hearing  by  the  ^^^  circuit  judge,  the 
child  was  committed  to  the  custody  of  Mrs.  Laura  B.  Brelsford, 
its  maternal  aunt,  until  further  ordered,  and  that  both  father  and 
mother  be  allowed  to  visit  it  and  be  treated  with  proper  respect. 
The  husband  sued  out  a  writ  of  error. 

The  parties  were  married  in  January,  1892,  and  lived  together 
until  February  21,  1896,  when  the  wife  left  their  home  and 
took  with  her  the  child,  then  nearing  its  third  birthday.    Thfr 
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wife  stopped  at  a  neighbor's  for  a  short  time,  and  then  went  to 
another  house  where  her  husband  had  secured  board  for  her,  and 
remained  there  five  weeks.  During  this  time  the  child  was  sent 
every  day  to  the  father's  ofl&ce  to  be  seen  by  him.  The  husband 
ceased  to  pay  board  at  the  end  of  the  five  weeks,  and  the  wife 
removed  to  another  house.  After  this  removal  she  declined  to 
send  the  child  to  the  office  any  more,  in  consequence,  as  shQ 
states,  of  its  being  sick,  attributable  by  her  to  overeating  while 
with  the  father.  She  states,  however,  that  she  informed  her  hus- 
band that  he  could  see  the  child  at  her  boarding-house.  A  short 
time  thereafter  the  child  was  permitted  to  go  from  the  boarding- 
house  to  town,  and  while  there  the  father  picked  it  up  in  his  arms 
and  started  to  his  boarding-house,  and  then  and  there  was  a  strug- 
gle between  the  parents  for  the  child.  The  father  retained  it,  and 
had  it  cared  for  by  a  lady  who  had  become  attached  to  it  be- 
fore the  separation. 

The  marriage  state,  voluntarily  .entered  into,  imposes  duties 
and  obligations  that  cannot  be  disregarded  without  serious  in- 
jury, not  only  to  the  parties,  but  to  society.  Husband  and  wife 
separated  and  estranged  occupy  doubtful  positions  hurtful  to 
themselves,  and  still  more  injurious  to  their  children.  No  such 
attitude  ^^^  should  be  assumed  by  a  married  person  unless  un- 
avoidable, and  for  just  cause.  A  separation  without  sufficient 
cause  would  be  violative  not  only  of  the  marital  duties  and  obliga- 
tions, but  a  wrong  to  offspring  and  to  society.  Among  the 
many  evils  resulting  from  the  destruction  of  the  marital  rela- 
tionship is  the  oft  painful  contention  of  the  parents  for  the  cus- 
tody of  their  children,  and  there  is  no  other  contention  within 
the  range  of  legal  investigation  from  the  determination  of  which 
a  court  would  more  willingly  be  relieved.  Husband  and  wife, 
having  reached  in  their  domestic  discord  that  state  of  mind  and 
feeling  when  they  cannot  agree,  impose  upon  the  court  the  of- 
tentimes painful  duty  of  deciding  who  shall  have  the  custody  of  a 
child.  In  the  present  case,  the  court  did  not  award  the  custody 
to  either  parent,  but  placed  the  child  in  the  care  and  control  of 
a  third  party.  It  may  be  conceded  that  the  court  has  such  power 
and  may  exercise  it  upon  a  sufficient  state  of  facts.  In  speaking 
of  the  right  of  parents  to  the  custody  of  children,  we  said  in 
Marshall  v.  Eeams,  32  Fla.  499,  37  Am.  St.  Eep.  118,  that  it  was 
not  absolute  and  beyond  the  control  of  other  circumstances  that 
may  surround  the  case,  and  that  the  court  was  not  bound  to 
deliver  the  child  to  the  claimant,  but  may,  where  its  interests  de- 
mand it,  leave  it  where  its  welfare  will  be  best  promoted;  that  it 
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is  the  benefit  and  welfare  of  the  child  to  which  the  attention  of 
the  court  ought  principally  to  be  directed,  and  by  which  it  should 
be  guided,  whether  the  contention  be  between  father  and  mother, 
or  between  them  and  a  third  person,  or  between  strangers.  The 
ties  of  nature  and  of  association,  the  character  of  the  applicant 
for  the  child,  its  age,  health,  and  sex,  the  moral  or  immoral  ^^* 
surroundings  of  its  life,  the  benefits  of  education  and  develop- 
ment and  pecuniary  prospects,  as  well  as  many  other  considera- 
tions, enter  into  the  judicial  determination.  This  is  the  correct 
rule  in  a  strictly  habeas  corpus  proceeding  for  the  custody  of  a 
child.  The  original  office  of  the  writ  was  to  release  from  illegal 
restraint,  but  in  case  of  children  of  such  tender  years  as  to  be  in- 
capable of  exercising  a  liberty  of  choice,  and  where  the  custody 
belonged  of  right  to  parents,  the  court  not  only  released  from 
the  illegal  control,  but  awarded  the  proper  custody.  As  between 
father  and  mother,  the  right  of  the  former  at  the  common  law, 
in  case  of  legitimate  children,  was  paramount:  State  v.  Eeuff, 
39  W.  Va.  751;  6  Am.  St.  Rep.  676.  Church  on  Habeas  Corpus 
states  the  rule  as  follows:  "In  conflicting  claims  between  parents 
for  the  custody  of  their  legitimate  children,  the  right  of  the 
father  was  held  paramount  to  that  of  the  mother;  but  the  first 
and  cardinal  rule  by  which  the  courts  were  governed  in  awarding 
the  custody  was  the  welfare  of  the  child,  and  not  the  technical 
legal  right.  The  courts  were  not  quite  so  free  to  exercise  their 
discretion  in  the  father's  favor,  by  giving  him  the  custody  of  his 
child,  when  the  child  was  not  in  the  father's  custody;  but  if  he 
already  had  the  custody,  it  would  not  take  it  from  him,  unless  he 
was  guilty  of  neglect  or  abuse,  or  his  conduct  was  such  that  there 
was  probability  of  moral  contamination":  Church  on  Habeas  Cor- 
pus, sec.  426.  Guided  by  the  consideration  of  the  child's  welfare 
when  of  tender  years,  the  courts  often  exercise  the  discretion,  in 
cases  of  parental  conflict,  of  awarding  the  custody  to  the  mother, 
when  both  father  and  mother  are  suitable  persons  to  have  posses- 
sion. This  would  naturally  be  the  case  ^^^  when  the  child  is 
within  the  age  of  nurture  and  most  needs  the  care  of  a  mother. 
The  same  consideration  however,  would  prompt  a  court  to  free  a 
child  even  of  tender  years  from  evil  influences  resulting  from 
parental  misconduct  when  of  such  a  nature  as  to  injuriously  af- 
fect the  life  and  character  of  the  child.  Without  such  conduct 
and  unfitness  on  the  part  of  both  parents,  the  court  should  not 
take  the  custody  from  both.  If  they  are  both  suitable,  the  child's 
welfare,  considering  its  tender  age,  sex,  and  health,  may  demand 
that  it  be  given  to  the  mother,  but,  in  the  absence  of  such  con- 
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eiderations,  the  father  has  the  paramount  right.  If  one  of  the 
parents  has  become  unfit  by  evil  habits  or  improper  conduct,  and 
no  such  charges  can  be  sustained  against  the  other,  the  custody 
should  be  awarded  to  such  one.  We  conclude  from  the  order 
made  that  the  circuit  judge  was  not  willing,  on  the  proofs  before 
him,  to  award  to  the  mother  the  custody  of  the  child,  though  it 
was  of  tender  age  and  a  girl.  From  the  revelations  of  the  ab- 
stract, the  conclusion  is  irresistible  that  the  wife  was  without 
8ufl5cient  excuse  in  leaving  her  husband's  home,  and  thereby 
breaking  up  the  family  ties.  More  than  this,  we  think  the  tes- 
timony shows  such  conduct  on  her  part  as  to  fully  justify  the 
court  in  refusing  to  award  the  custody  of  her  child  to  her.  Tlie 
husband  has  complained  of  the  order  made,  and  not  the  wife,  and 
we  are  unable,  after  a  careful  examination  of  the  evidence,  to  sus- 
tain the  order  depriving  the  father  of  the  custody  of  his  child. 
Parents  have  the  legal  right  to  the  custody  of  their  children  of 
tender  age,  and,  in  the  present  case,  the  court  having  refused  to 
give  the  child  to  the  mother,  the  father's  right  should  not  have 
been  denied,  unless  good  grounds  for  it  were  shown.  It  is  ^'^^ 
not  shown  that  the  husband  struck  his  wife  or  drove  her  from 
his  home,  nor  is  he  shown  to  be  unfit  to  have  the  custody  and 
care  of  his  child.  His  character  is  not  assailed,  and  there  is  no 
element  of  contamination  or  moral  detriment  to  the  child  in 
leaving  it  with  its  father,  and  we  discover  no  sufiicient  ground 
for  depriving  him  of  the  legal  right,  secured  to  him  by  the  law, 
to  its  custody.  The  court  should,  in  our  judgment,  have  left  the 
child  with  its  father,  and  secured  to  the  mother  the  right  to  visit 
and  see  it. 

^"0  question  was  raised  as  to  the  correctness  of  the  abstract 
filed,  and  we  have  considered  the  case,  as  provided  by  the  rule,  on 
the  abstract  alone. 

The  judgment  will  be  reversed. 


PARENT  AND  CHILD— CUSTODY.— On  a  proceeding  by  a  fath- 
er to  obtain  the  custody  of  his  Infant  from  Its  grandparents,  to  whom 
he  had  Intrusted  It,  the  court  will  not  grant  it  if  it  seems  to  be 
against  the  Interests  of  the  child:  Jones  v.  Darnall,  103  Ind.  .509;  53 
Am.  Rep.  545,  and  note;  Sturtevant  v.  State,  15  Neb.  459;  48  Am. 
Rep.  349.  and  note.  To  the  same  effect  see  Green  v.  Campbell,  35 
W.  Va.  698;  29  Am.  St.  Rep.  843,  and  note.  See,  also,  the  extended 
note  to  State  v.  Smith,  20  Am.  Dec.  330. 

PARENT  AND  CHILD— CUSTODY— MISCONDUCT  OF  PAR- 
ENT.— The  fact  that  the  mother  of  a  child  is  a  passionate,  coarse, 
■vulgar,  and  pugnacious  woman,  and  that  the  father  is  addicted  to 
the  excessive  use  of  Intoxicants  and  has  other  debasing  !ial)its.  Is 
not  sufficient  to  deprive  them  of  the  custody  of  the  child:  Lovell  v. 
House  of  the  Good  Shepherd,  9  Wash.  419;  43  Am.  St  Rep.  839,  and 
note. 
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EVIDENCE.— A  LEADING  QUESTION  IS  ONE  WHICH 
SUGGESTS  or  puts  a  desired  answer  in  the  moutli  of  a  witness.  A 
questioQi  is  not  necessarily  leading  because  it  may  be  answei'ed  by 
"yes"  or  "no." 

EVIDENCE— LEADING  QUESTION.— An  Interrogatory,  in 
writing,  addressed  to  a  witness  asltlng  him  whether  or  not  he 
knew  that  A  ran  a  house  of  prostitution  in  a  town  designated,  and> 
if  "yes,"  when  and  for  how  long  a  time,  is  not  objectionable  as  a 
leading  question. 

EVIDENCE  IN  AN  ACTION  FOE,  LIBEL,  WHEN  MATE- 
lilAL.— If,  in  an  action  for  libel  in  charging  the  plaintiff  with  keep- 
ing a  house  of  prostitution,  a  witness  for  the  defense,  in  response 
to  an  inquiry  as  to  whether  he  knew  of  plaintiff's  keeping  such  a 
Louse,  and  if  so,  when,  and  for  how  long,  answers  that  he  does  not 
know  positively,  but  that  it  was  generally  supposed  that  the  plain- 
titr  was  concerned  in  the  management  of  such  a  house,  this  answer 
is  admissible  as  tending  to  show  good  ground  for  suspicion  of  the 
truth  of  the  matters  charged,  and  therefore  tends  to  mitigate  dam- 
ages,  and  to  aid  the  jury  in  determining  whether  the  alleged  libel- 
ous language  was  published  through  express  malice  of  the  defend- 
ant or  not. 

EVIDENCE— LIBEL.— Where  the  libel  charged  by  the  plain- 
tiff was  the  accusing  him  of  keeping  a  house  of  prostitution,  bonds 
given  by  him  as  a  surety  on  behalf  of  public  prostitutes  for  their 
appearance  in  proceedings  against  them  for  the  keeping  of  a  disor- 
derly house  should  be  received  in  evidence,  at  least  for  the  purpose 
of  mitigating  damages. 

LIBEL.—PRIVILEGED  COMMUNICATIONS  ARE  DIVID- 
ED INTO  TWO  CLASSES,  absolutely  privileged  and  conditionally 
or  qualifiedly  privileged. 

LIBEL. —  A  PUBLICATION  IS  CONDITIONALLY  OR 
QUALIFIEDLY  PRIVILEGED  where  circumstances  exist,  or  are 
reasonably  believed  by  the  defendant  to  exist,  which  cast  upon  him 
the  duty  of  making  a  communication  to  a  certain  other  person  to 
whom  he  makes  such  communication  in  bona  fide  performance  of 
such  duty,  or  where  the  person  is  so  situated  that  it  becomes  right 
In  the  interests  of  society  that  he  should  tell  third  persons  certain 
facts,  which  he  bona  fide  and  without  malice  proceeds  to  tell. 

LIBEI^CONDITIONALLY  PRIVILEGED  PUBLICATION 
—BURDEN  OF  PROOF  RESPECTING  MALICE.— If  a  publication 
is  qualifiedly  privileged,  malice  cannot  be  presumed  from  the  mere 
use  of  libelous  language,  and  the  plaintiff,  in  an  action  to  recover 
for  such  lil>el,  must  aflirniatively  show  malice  in  the  publisher. 
Such  malice  may  be  inferred  from  the  language  Itself,  or  proved 
by  extrinsic  circumstances,  but  is  not  inferable  from  the  mere  fact 
that  the  statements  are  untrue. 

LIBEL— MALICE.— That  which  would  otherwise  be  a  quali- 
fiedly privileged  publication  is  not  so  if  the  publisher  was  actuated 
by  malice, 

LIBEL  —  QUALIFIEDLY  PRIVILEGED  COMMUNICA- 
TION.— Communications  to  the  appointing  power  with  reference  to 
the  character  and  qualifications  of  a  candidate  for  appointment  to 
a  public  office  are  qualifiedly  or  conditionally  privileged.  No  action 
will  lie  therefor  unless  they  are  both  false  and  malicious;  and  the 
burden  of  showing  them  so  is  upon  the  plaintiff. 
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LIBEI^PUBLIO  OFFICE,  CANDIDATE  FOR.— If  a  person 
Is  a  candidate  for  appointment  to  a  public  office  at  the  hands  of 
the  governor,  one  who  writes  to  him  that  it  Is  a  notorious  fact  that 
the  candidate  runs  the  only  house  of  prostitution  In  the  town,  and 
his  mistress  has  been  Indicted  In  the  courts,  Is  not  subject  to  an  ac- 
tion for  libel,  unless  his  statements  were  both  false  and  malicious. 
The  publication  is  qualitledly  privileged.  Though  the  matter  pub- 
lished was  not  true,  yet  If  there  was  reasonable  ground  to  believe 
it  true,  and  It  was  published  in  good  faith,  for  the  public  good,  with- 
out any  private  pei-soual  malice,  the  publisher  is  not  liable  to  dam- 
ages therefor. 

Angus  Patterson,  for  the  plaintiff  in  error. 

Carter  &  Wall,  for  the  defendant  in  error. 

2*2  LIDDON,  J.  During  the  month  of  May,  1890,  there  was 
a  vacancy  in  the  office  of  sheriff  of  Hernando  county.  The  Hon- 
orahle  Francis  P.  Fleming,  then  governor  of  the  state  of  Florida, 
had  appointed  the  defendant  in  error  to  fill  said  vacancy,  but  tha 
commission  upon  such  appointment  had  not  been  issued  and  de- 
livered. The  plaintiff  in  error,  being  a  citizen  and  elector  of  this 
state,  resident  in  said  county,  and  opposed  in  sentiment  to  the  is- 
suing of  such  commission,  sent  a  letter  to  the  governor  upon  the 
subject.  The  plaintiff  in  error,  hereinafter  called  the  defendant,, 
in  such  letter  used  the  following  language  of  the  defendant  in 
error,  hereinafter  called  the  plaintiff,  viz:  "It  is  a  notorious  fact 
that  for  years  he  has  run  the  only  house  of  prostitution  here,  and 
his  mistress  has  been  indicted  in  our  courts.**  The  plaintiff,  by 
his  amended  declaration,  brought  "his  action  for  libel  against  the 
defendant  on  account  of  the  words  above  quoted,  alleging  that 
they  were  falsely  and  maliciously  written  and  2*3  published  of 
the  plaintiff.  No  special  damage  was  alleged  in  the  declaration. 
The  defendant  filed  six  pleas.  The  second,  third,  and  fourth  were 
stricken  out  upon  motion.  Issue  was  joined  and  trial  had  upon 
the  first,  fifth,  and  sixth  pleas.  The  first  plea  was,  not  guilty. 
The  fifth,  in  substance,  admitted  the  publishing  of  the  alleged 
libelous  language,  but  stated  that  it  was  written  without  malice 
toward  the  plaintiff  and  was  a  privileged  communication  upon 
which  the  action  could  not  be  maintained.  The  sixth  plea  admit- 
ted publishing  the  alleged  libelous  language,  but  plead  justifica- 
tion, in  that  the  same  was  published  without  malice  to  the  plain- 
tiff, with  good  motives,  and  the  same  was  wholly  true. 

No  question  of  the  inconsistency  of  these  pleas  with  each  other 
was  raised  in  the  court  below,  or  in  this  court.  Therefore,  in  this 
opinion,  in  considering  questions  of  admissibility  of  evidence,  we 
have  considered  the  same  with  reference  to  all  or  eithei  of  the 
pleas  upon  which  issue  was  joined  and  trial  had. 
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The  errors  assigned  and  argued  involve  the  correctness  of  the 
ruling  of  the  court  in  excluding  certain  evidence  offered  by  the 
defendant,  and  the  general  question  whether  the  communication 
i-ontaining  the  alleged  libelous  matter  was  not  a  privileged  pub- 
lication for  which  no  action  would  he.  One  of  the  rulings  ex- 
■cluding  testimony  complained  of  was  in  relation  to  the  deposi- 
tions of  one  W.  D.  Sims,  a  witness  for  defendant,  taken  upon 
commission  in  the  state  of  Alabama.  The  following  written  in- 
terrogatory was  addressed  to  this  witness:  "Interrogatory  4. 
State  whether  or  not  you  know  that  said  Napoleon  B.  Ehodes  ran 
a  house  of  prostitution  in  the  town  of  Brooksville,  Hernando 
county,  state  of  Florida;  and  if  yes,  when  and  for  ^**  how  long 
a  time?"  The  answer  was  to  the  effect  that  the  witness  did  not 
know  positively  as  to  the  matter  inquired  about,  but  that  it  was 
generally  supposed  that  the  plaintiff  was  concerned  in  the  man- 
agement of  such  house  of  prostitution.  The  objection  upon  which 
the  question  was  excluded  was,  that  it  was  leading.  In  what  re- 
spect it  was  claimed  to  be  leading  is  not  specified.  Among  other 
definitions,  a  leading  question  has  been  defined  as  one  which  may 
be  answered  yes  or  no.  This,  however,  is  not  the  most  usual 
definition,  or  the  one  most  exactly  fixing  the  meaning  of  the 
term.  The  proper  signification  of  the  expression  is  a  suggestive 
question,  one  which  suggests  or  puts  the  desired  answer  into  the 
mouth  of  the  witness.  It  has  also  been  said  that  a  question  which 
assumes  the  existence  of  material  facts  which  have  not  been 
proven  is  leading:  1  Thompson  on  Trials,  sec.  358,  and  authorities 
<?ited  in  notes  to  the  text;  Rapalje  and  Lawrence's  Law  Diction- 
ary, tit.  Leading  Question;  Anderson's  Law  Dictionary,  tit.  Ques- 
tion, subtit.  Leading  Question;  People  v.  Mather,  4  Wend.  229; 
21  Am.  Dec.  122;  1  Greenleaf  on  Evidence,  sec.  434.  We  agree 
with  the  supreme  court  of  Michigan  that  a  question  is  not  neces- 
sarily objectionable  as  leading,  because  it  can  be  answered  "yes'* 
or  "no,"  and  that  a  leading  question  is  one  that  points  out  the  de- 
sired answer,  and  not  merely  one  that  calls  for  a  simple  affirma- 
tive or  negative:  McKeown  v.  Harvey,  40  Mich.  226.  The  case 
of  Harvey  v.  Osborn,  55  Ind.  535,  is  also  to  similar  effect  as  the 
Michigan  case.  Tested  by  the  above  definitions,  the  question  ex- 
cluded was  not  a  leading  question.  The  whole  inquiry  is  not  one 
which  could  be  answered  by  a  simple  "yes"  or  "no."  Neither 
does  it  suggest  to  the  witness  or  put  the  desired  answer  ^'^^  in 
his  mouth,  making  the  witness  a  mere  echo  of  the  matters  assert- 
ed by  the  counsel  conducting  the  examination.  While  it  is  per- 
liaps  not  in  as  good  shape  as  should  have  been,  and  if  it  had  been 
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propounded  upon  an  oral  examination  in  open  court,  instead  of  be- 
ing prepared  in  writing  for  the  taking  of  depositions,  upon  sug- 
gestion of  the  court,  might  have  been  made  more  correct  and  for- 
mal, yet  we  do  not  think  it  assumes  any  fact  to  have  been  proven 
in  the  case.  The  whole  interrogatory  merely  asks  the  witness  if 
he  has  any  knowledge  as  to  a  fact  which  is  in  issue  between  the 
parties,  and  directs  him  if  he  has  such  knowledge  to  state  the  ex- 
tent of  the  same.  Questions  very  similar  in  form  were  upheld  as 
not  being  leading  in  Harvey  v.  Osborn,  55  Ind.  535.  A  question 
which  m.erely  directs  the  attention  of  the  witness  to  the  fact  in 
controversy  is  not  leading:  1  Thompson  on  Trials,  sec.  360.  The 
great  primary  object  in  the  examination  of  witnesses  is  to  make 
known  the  truth  of  the  matters  in  controversy.  Great  nicety  up- 
on the  subject  of  leading  questions  is  not  conducive  to  this  ob- 
ject or  to  convenience  in  examination,  or  to  the  administration  of 
justice:  McKeown  v.  Harvey,  40  Mich.  226.  As  the  witness  did 
not  know  anything  of  his  own  knowledge,  but  only  spoke  from 
hearsay  or  general  reputation,  it  is  claimed  by  plaintiff  that  the 
evidence  was  wholly  immaterial,  and  that  the  error,  if  any,  in  its 
exclusion  was  harmless.  The  evidence  excluded  tended  to  show 
good  ground  for  suspicion  of  the  truth  of  the  matters  alleged  to 
be  false  (Rigden  v.  Wolcott,  6  Gill  &  J.  413,  text  418),  and  there- 
fore was  clearly  material  to  the  issues  joined  in  the  case.  It  was 
material,  under  the  plea  of  not  guilty,  not  to  prove  the  truth  of 
the  charge,  but  as  tending  to  show  a  less  degree  of  malice  *^* 
and  mitigating  the  damages  to  which  plaintiff  was  entitled:  Jones 
V.  Townsend,  21  Fla.  431;  58  Am.  Rep.  676.  The  evidence 
was  also  admissible  under  the  plea  of  privileged  communication, 
as  a  circumstance  to  be  considered  by  the  jury  as  to  whether  the 
alleged  libelous  language  was  published  through  the  express  mal- 
ice of  the  defendant:  Montgomery  v.  Knox,  23  Fla.  595. 

The  defendant  offered  in  evidence  several  appearance  bonds 
or  recognizances  executed  by  the  plaintiff  as  a  surety  for  one  Min- 
nie Cameron,  charged  with  keeping  a  disorderly  house,  and  for 
one  Millie  Lawrence,  Edna  Gray,  and  Ethel  Sexton,  respectively, 
charged  with  lewdness.  It  appears  from  the  undisputed  evidence 
in  the  case  that  these  four  women  were  public  prostitutes.  Min- 
nie Cameron,  the  first  named,  was  the  proprietress  of  a  house  of 
ill-fame,  and  the  others  were  regular  inmates  thereof.  There  was 
also  much  evidence  tending  to  prove  general  suspicion  that  Minnie 
C'ameron  was  a  kept  mistress  of  the  plaintiff,  and  that  he  visited 
the  house  and  had  business  dealings  with  said  Minnie  Cameron. 
The  court  admitted  the  bond  of  Minnie  Cameron,  but  excluded 
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those  of  the  other  women.  This  ruling  was  erroneons  in  exclud- 
ing some  of  these  bonds.  Admitting  that  this  evidence  did  not 
tend  to  show  that  the  plaintiff  actually  "ran"  or  managed  a  house 
of  prostitution,  yet  the  fact  that  he  was  on  such  terms  with  its 
proprietress  and  its  inmates  as  to  be  willing  to  risk  large  pecu- 
niary liability  (as  shown  by  the  bonds)  for  their  benefit,  was  a  fact 
which  at  least  should  have  been  submitted  to  the  jury  in  connec- 
tion with  the  other  evidence  in  the  case  for  the  purpose  of  miti- 
gating the  damages  for  the  reasons  hereinbefore  stated  in  refer- 
ence *■*''  to  the  error  in  excluding  the  interrogatory  addressed 
to  the  witness  W.  D.  Sims.  It  is  claimed  by  plaintiff  that  the  er- 
ror in  excluding  this  testimony  was  harmless,  for  the  reason  that 
the  plaintiff,  upon  cross-examination,  himself  admitted  that  he 
had  signed  some  bonds  for  these  parties.  The  record,  however, 
shows  that  the  admission  was  very  indefinite.  The  plaintiff  did 
not  seem  to  recollect  with  what  offense  the  parties  were  charged, 
nor  whether  the  instruments  were  appeal  or  appearance  bonds; 
neither  did  he  state  the  amount  thereof.  From  the  exclusion  of 
the  bonds  themselves  when  offered  in  evidence  the  jury  evidently 
got  the  idea  that  the  fact  of  signing  these  bonds  by  the  plaintiff 
was  a  matter  of  no  consequence  in  the  case.  As  the  evidence 
would  have  been  valuable  to  the  defendant  in  mitigation  of  dam- 
ages, and  as  the  jury  rendered  a  verdict  for  the  large  amount  of 
five  thousand  dollars,  under  the  circumstances  of  the  case  we 
cannot  say  that  the  amount  of  the  verdict  would  not  have  been 
affected  by  the  evidence  if  the  jury  had  been  permitted  to  hear  it. 
Therefore,  the  error  does  not  appear  to  have  been  a  harmless  one. 
The  last  and  most  important  question  in  the  case  arises  upon 
the  assumption  of  the  defendant  that  the  letter  containing  the 
alleged  libelous  words  was  a  privileged  communication,  and  that 
no  action  would  lie  upon  the  same.  It  is  deemed  proper  to  ob- 
serve here,  in  speaking  of  a  publication  the  nature  of  which  ex- 
empts the  publisher  from  an  action  of  libel  for  matters  therein 
stated,  the  better  term  is  a  privileged  publication,  instead  of  a 
privileged  communication.  Though  these  terms  are  often  used 
interchangeably  and  as  synonymous,  the  term  ^'privileged  com- 
munication" in  its  ordinary  signification  has  reference  to  that 
*■**  class  of  written  messages  which  either  entitles  or  obliges 
the  party  to  whom  they  are  communicated  to  withhold  the  dis- 
closure of  matters  thereof:  Townshend  on  Slander  and  Libel,  4th 
•ed.,  sec.  208.  The  term  "privileged  publication"  is  the  one  which 
has  been  used  by  this  court:  Montgomery  v.  Knox,  23  Fla.  595, 
text  604.    Privileged  publications  are  divided  into  two  classes: 
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iiosolutely  privileged,  and  conditionally  or  qualifiedly  privileged: 
Townshend  on  Slander  and  Libel,  4th  ed.,  sec.  209.    The  term 
■**absolute  privilege"  has  reference  to  words  spoken  or  written  in 
certain  legislative  and  judicial  proceedings.    As  we  do  not  con- 
sider the  publication  in  question  as  falling  under  this  class  of 
privilege,  we  will  not  attempt  definitions  of  the  same.    Various 
■definitions,  with  differing  and  refined  shades  of  meaning,  have 
been  given  of  what  constitutes  a  conditionally  privileged  publi- 
■cation.    Some  of  them  will  be  found  in  the  following  authorities: 
Townshend  on  Slander  and  Libel,  4th  ed.,  sec.  209;  Odgers  on 
Libel  and  Slander,  196  et  seq.;  Cook  v.  Hill,  3  Sand.  341.    That 
general  definition  which  more  nearly  fits  the  circumstances  of  the 
present  case  is  as  follows:  "Where  circumstances  exist,  or  are  rea- 
sonably believed  by  the  defendant  to  exist,  which  cast  upon  him 
the  duty  of  making  a  communication  to  a  certain  other  person,  to 
whom  he  makes  such  communication  in  the  bona  fide  perform- 
ance of  such  duty**:  Odgers  on  Libel  and  Slander,  198.    Perhaps 
the  following  is  more  especially  applicable:  "Where  a  person  is 
so  situated  that  it  becomes  right,  in  the  interests  of  society, 
that  he  should  tell  to  a  third  person  certain  facts,  then,  if  he 
bona  fide,  and  without  malice,  does  tell  them,  it  is  a  privileged 
communication."    This  definition  is  considered  more  *'*®  exact 
in  leaving  out  the  word  "duty,"  because  it  is  privileged  in  the 
interests  of  society  for  a  man  to  bona  fide  and  without  malice  say 
those  things  which  no  positive  legal  duty  may- make  it  obligatory 
upon  him  to  say:  Townshend  on  Slander  and  Libel,  4th  ed.,  sec. 
209.    That  the  matter  stated  in  accordance  with  above  defini- 
tions with  good  motives,  and  upon    reasons    apparently  good, 
should  turn  out  to  be  untrue  will  not  render  the  publisher  liable: 
State  V.  Burnham,  9  N.  H.  34;  31  Am.  Dec.  217;  Moore  v.  Butler, 
48  N.  H.  161;  Toogood  v.  Spyring,  1  Cromp.,  Mees.  &  R.  181; 
4  Tyi-w.  582.    In  cases  of  qualifiedly  privileged  publications,  the 
presumption  which  attends  cases  not  so  privileged  of  malice  from 
the  publication  of  libelous  language  does  not  prevail;  the  burden 
of  proof  is  changed,  and,  in  order  for  the  plaintiff  to  recover,  he 
is  called  upon  affirmatively  and  expressly  to  show  malice  in  the 
publisher.    This  malice  may  be  inferred  from  the  language  itself, 
or  may  be  proven  by  extrinsic  circumstances.    While  the  malice 
may  be  inferred  from  the  communication,  it  is  not  inferable  from 
the  mere  fact  that  the  statements  are  untrue.    The  existence  or 
nonexistence  of  such  malice,  where  the  facts  are  controverted 
and  there  is  evidence  upon  the  subject,  is  a  question  of  fact  for  a 
jury:  Townshend  on  Slander  and  Libel,  4th  ed.,  sec.  288,  and 
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authorities  cited  in  notes  to  the  text;  Pattison  v.  Jones,  8  Barn, 
&  Co.  578;  White  v.  Nicholls,  3  How.  266,  text  285  et  seq.  That 
which  would  otherwise  be  a  qualifiedly  privileged  publication  \& 
not  so  if  the  publisher  is  actuated  by  malice:  White  v.  Nicholls,. 
3  How.  291;  Montgomery  v.  Knox,  23  Fla.  595,  text  609.  This 
latter  ease  does  not  draw  any  distinction  between  the  two  classes 
of  privileged  ^**^  publications.  It  states,  in  effect  (ninth  head- 
note,  and  also  in  the  text),  that  a  publication  in  regard  to  busi- 
ness by  one  having  an  interest  therein,  and  only  to  others  having 
an  interest,  is  privileged,  and  the  privilege  furnishes  a  good  de- 
fense in  a  suit  for  libel,  unless  it  can  be  shown  that  the  publica- 
tion was  made  from  express  malice;  in  which  case  the  privilege 
does  not  avail.  This  decision  is  of  undoubted  correctness  in  its 
application  to  the  facts  of  the  case  adjudicated.  The  general  prop- 
osition of  law,  however,  would  have  been  more  clearly  expressed 
if  the  court  had  used  the  words  "qualifiedly^*  or  "conditionally,'* 
in  connection  with  the  wopd  "privileged,"  because  it  seems  that 
the  question  of  malice  does  not  enter  into  cases  of  absolute  priv- 
ilege: Cooley  on  Torts,  2d  ed.,  top  p.  247  et  seq.  In  cases  of  ab- 
solute privilege,  an  action  cannot  be  sustained  even  where  there 
16  express  malice. 

Communications  to  the  appointing  power  with  reference  to 
the  character  and  qualifications  of  candidates  for  public  ofifice 
have  been  often  given  as  illustrations  of  qualifiedly  or  condition- 
ally privileged  publications:  White  v.  Nicholls,  3  How.  266; 
Cook  V.  Hill,  3  Sand.  841;  Commonwealth  v.  Wardwell,  136 
Mass.  164;  Cooley  on  Torts,  2d  ed.,  top  p.  251.  In  such  cases, 
no  action  will  lie  for  false  statements  in  the  publication,  unless  it 
bo  shown  that  they  are  both  false  and  malicious,  and  the  burden 
of  proof  in  this  respect  rests  upon  the  plaintiff:  Cooley  on  Torts, 
251,  and  authorities  in  note  3;  Wieman  v.  Mabee,  45  Mich.  484; 
40  Am.  Rep.  477;  O'Donaghue  v.  McGovern,  23  Wend.  26. 

Applying  the  law  to  the  facts  of  this  case,  the  letter  of  the  de- 
fendant, an  elector  of  this  state  resident  in  Hernando  county,  to 
the  governor  of  the  state,  in  reference  to  the  character  and  quali- 
fications of  the  *'*  plaintiff,  who  was  an  applicant  to  said  gov- 
ernor to  be  appointed  sheriff  of  said  county,  was  not  an  absolutely 
privileged,  but  was  a  qualifiedly  or  conditionally  privileged  pub- 
lication. The  defendant  could  not,  under  the  guise  of  such  a 
communication,  falsely  and  maliciously  traduce  and  slander  the 
moral  character  of  the  plaintiff,  and,  if  he  does  so,  makes  himself 
liable  to  the  action:  Jones  v.  Greeley,  25  Fla.  629.  Upon  the  other 
hand,  the  plaintiff  cannot  recover  damages  for  any  statements  of 
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matters  affecting  his  moral  or  other  qualifications  for  the  office 
for  which  he  was  a  candidate,  when  made  by  an  interested  citi- 
zen to  the  appointing  power,  unless  such  statements  were  both 
false  and  malicious.  Upon  proper  issues  made,  such  falsehood 
and  malice  become  issues  of  fact  to  be  determined  by  the  jury, 
guided  by  the  rule  stated,  that  the  burden  of  proof  is  upon  the 
plaintiff  to  affirmatively  show  the  same.  In  such  cases,  although 
the  alleged  libelous  matter  should  not  be  shown  to  be  true  by 
the  defendant,  yet  if  there  was  reasonable  ground  for  him  to  sup- 
pose it  to  be  true,  and  it  was  published  by  him  in  good  faith  un- 
der honest  belief  that  it  was  true  in  statements  of  fact  and  in 
comment  thereon,  and  was  published  with  motives  for  the  public 
good,  without  any  private  personal  malice  toward  the  plaintiff, 
then  defendant  is  not  liable  to  damages  therefor:  Hart  v.  Town- 
shend,  67  How.  Pr.  88. 

The  judgment  of  the  circuit  court  is  reversed  and  a  new  trial 
awarded. 


WITNESSES— LEADING  QUESTIONS.-A  question,  though  not 
answerable  by  yes  or  no,  Is  leading  if  It  suggests  the  response  which 
the  question  desires:  People  v.  Mather,  21  Am.  Dec.  122;  Snyder  v. 
Snyder,  6  Blnn.  483;  6  Am.  Dec.  493;  Strlngfellow  v.  State,  26  Miss. 
157;  59  Am.  Dec.  247.  See,  especially,  the  extended  note  to  Turney 
T,  State,  47  Am.  Dec.  82. 

LIBEL— MALICE— BURDEN  OF  PROOF.— If  the  matter  com- 
plained  of  as  libelous  Is  privileged,  the  burden  of  proving  malice  lies 
on  the  plaintiff:  Bearce  v.  Bass,  88  Me.  521;  51  Am.  St.  Rep.  446,  and 
note. 

LIBEL  —  PRIVILEGED  COMMUNICATIONS.  —  QUALIFIED 
privilege  exists  In  cases  where  some  communication  is  necessary 
and  proper  In  the  protection  of  a  man's  interest:  Smith  v.  Smith,  73 
Mich.  445;  16  Am.  St.  Rep.  594,  and  note.  See,  also,  the  note  to 
Bod  well  V.  Osgood,  15  Am.  Dec.  232. 
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[3S  Florida,  297.] 

CONSTITUTIONAL  LAW— PARDONING  POWER.— Under  s 

provision  of  a  state  constitution  vesting  In  the  governor  and  other 
officers  named  therein  power  to  remit  fines  and  forfeitures,  to  com- 
mute punishment,  and  grant  pardons  after  couTlctlon,  the  pardon- 
ing power  Is  vested  exclusively  In  such  persons;  and  an  act  of  the 
legislature  purporting  to  restore  a  person  named  therein  to  civil 
rights,  and  reciting  that  he  has  been  found  not  to  be  guilty  of  the 
crime  of  which  he  was  convicted  and  sentenced  to  punishment,  is 
unconstitutional  and  void. 

A  PARDON  BLOTS  OUT  THE  CRIME  COMMITTED,  and 
removes  all  disability  resulting  from  the  conviction. 
AM.  Si.  Eep.,  Vol.  LVI.— 12 
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PARDONING  POWER,  LEGISLATIVE  ACTS,  WHEN  IN- 
FRINGE  UPON.— If,  by  the  statutes  of  the  state,  a  conviction  of 
laiceny  disqualifies  a  convict  as  a  witness,  this  disqualification  ia 
a  part  of  his  punishment  for  the  crime,  and  to  remove  the  disqual- 
ification is  an  exercise  of  the  pardoning  power,  and  therefore  a  stat- 
ute purporting  to  remove  It  is  void  where  the  pardoning  power  has 
by  the  constitution  been  vested  in  the  governor  and  other  officers 
named  therein. 

CHANGE  OP  VENUE— DISCRETION  OF  TRIAL  COURT.— 
Though  an  accused  Is  always  entitled  to  be  tried  by  an  Impartial 
jury,  the  ruling  of  a  trial  court  denying  an  application  for  a  change 
of  venue  in  a  criminal  cause  will  not  be  disturbed,  unless  it  appears 
that  such  court  acted  unfairly  to  permit  a  palpable  abuse  of  sound 
discretion. 

Wall  &  Stevens,  for  the  plaintiff  in  error. 

W.  B.  Lamar,  attorney  general,  for  the  state. 

208  MABEY,  C.  J.  The  plaintiff  in  error  was  indicted,  tried, 
and  convicted  of  murder  in  the  first  degree,  and  from  the  sen- 
tence of  the  court  imposing  the  death  penalty  a  writ  of  error  has 
been  sued  out. 

An  error  was  committed  during  the  progress  of  the  trial  of  the 
cause  that  will  necessitate  a  reversal  of  the  judgment  rendered 
against  the  accused.  The  state  introduced  as  a  witness  one  How- 
ard Bishop  who  testified  to  material  and  damaging  facts  against 
the  accused.  It  is  not  deemed  necessary  to  set  out  the  testimony 
of  the  witness,  as  there  can  be  no  doubt  that  it  bore  directly  upon 
defendant's  guilt,  was  calculated  to  influence  the  jury,  and,  if  im- 
properly admitted,  was  harmful  and  cannot  be  considered  other- 
wise than  as  reversible  error.  An  objection  was  made  to  Bishop's 
testifying  on  the  ground  that  he  had  been  convicted  in  a  court  in 
this  state  of  the  crime  of  larceny,  and  under  the  statute  he  was 
not  a  competent  witness.  It  was  conceded  that  the  witness,  How- 
ard Bishop,  had  been  convicted  at  the  spring  term,  1889,  of  the 
circuit  court  for  Marion  county  of  the  crime  of  larceny,  and  ^^^ 
was  sentenced  to  six  months'  imprisonment  in  the  jail  of  said 
county;  but  to  remove  and  obviate  the  objection  on  account  of 
this  conviction  the  state  offered  in  evidence  and  read  to  the  court 
the  act  of  1895,  chapter  4457,  entitled  "An  act  to  restore  Howard 
Bishop,  late  of  Marion  county,  Florida,  to  civil  rights.'*  In  the 
preamble  to  this  act  the  conviction  and  sentence  of  Bishop,  in  the 
Marion  county  circuit  court,  for  the  larceny  of  a  watch  is  recited; 
also  that  about  a  year  subsequent  to  the  conviction  it  was  estab- 
lished to  the  satisfaction  of  the  party  to  whom  the  watch  be- 
longed that  Bishop  was  not  guilty  of  the  crime  for  which  he  had 
been  convicted,  and  for  the  last  five  years  he  had  lived  in  the  city 
of  Tampa,  served  on  the  police  force  of  the  city,  and  had  con- 
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ducted  himself  uprightly  as  a  man  and  officer.  The  provision  of 
the  act  is,  "that  the  said  Howard  Bishop  be  and  is  hereby  re- 
stored to  civil  rights."  Section  1096  of  the  Eevised  Statutes  pro- 
vides that  persons  convicted  in  any  court  in  this  state  of  murder, 
perjury,  piracy,  forgery,  larceny,  robbery,  arson,  sodomy,  or  bug- 
gery shall  not  be  competent  witnesses.  The  constitution  provides 
(Const.,  art.  4,  sec.  11)  that  "the  governor  shall  have  power  to 
suspend  the  collection  of  fines  and  forfeitures,  and  grant  re- 
prieves for  a  period  not  exceeding  sixty  days,  for  all  offenses,  ex- 
cept in  cases  of  impeachment.  In  cases  of  conviction  for  treason, 
he  shall  have  power  to  suspend  the  execution  of  sentence  until 
the  case  shall  be  reported  to  the  legislature  at  its  next  session, 
when  the  legislature  shall  either  pardon,  direct  the  execution  of 
the  sentence,  or  grant  a  further  reprieve;  and  if  the  legislature 
shall  fail  or  refuse  to  make  disposition  of  such  ease,  the  sentence 
shall  be  enforced  at  such  time  and  place  as  the  governor  may  di- 
rect." Provision  is  *****  also  made  in  the  section  for  reports  to  the 
legislature  by  the  governor  of  the  fines  or  forfeitures  remitted,  or 
reprieves,  pardons,  or  commutations  granted.  The  twelfth  section 
of  the  same  article,  as  it  stood  when  the  act  of  1895,  supra,  was 
passed,  provided  that  "the  governor,  justices  of  the  supreme 
court,  and  attorney  general,  or  a  major  part  of  them,  of  whom  the 
governor  shall  be  one,  may,  upon  such  conditions  and  with  such 
limitations  and  restrictions  as  they  may  deem  proper,  remit  fines 
and  forfeitures,  commute  punishment  and  grant  pardons  after 
conviction,  in  all  cases  except  treason  and  impeachment,  sub- 
ject to  such  regulations  as  may  be  prescribed  by  law  relative  to 
the  inanner  of  applying  for  pardons."  Under  the  amendment  to 
this  section,  adopted  this  year,  the  secretary  of  state,  comptroller, 
and  commissioner  of  agriculture  take  the  places  of  the  justices  of 
the  supreme  court.  Article  2  of  the  constitution  divides  the 
powers  of  government  into  three  departments — ^legislative,  ex- 
ecutive, and  judicial — and  provides  that  no  person  properly  be- 
longing to  one  of  the  departments  shall  exercise  any  powers  ap- 
pertaining to  either  of  the  others,  except  in  cases  expressly  pro- 
vided for  by  the  constitution.  In  the  distribution  of  the  powers 
of  government,  the  framers  of  our  constitution  had  the  right  to 
lodge  the  pardoning  power  where  they  saw  proper  in  the  depart- 
ments of  government.  We  know  from  judicial  history  that  the 
pardoning  power  was  a  part  of  the  royal  prerogative  in  England, 
and  Chief  Justice  Marshall,  in  speaking  for  the  court  in  United 
States  V.  Wilson,  7  Pet.  150,  says:  "As  this  power  has  been  ex- 
ercised from  time  immemorial  by  the  executive  of  that  nation. 
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whose  language  is  our  language,  and  to  whose  Judicial  institu- 
tions ours  bear  a  close  resemblance,  ^^^  we  adopt  their  princi- 
ples respecting  the  operation  and  effect  of  a  pardon,  and  look  into 
their  books  for  the  rules  prescribing  the  Manner  in  whicli  it  is  to 
be  used  by  the  person  who  would  avail  himself  of  it."  As  to  the 
exercise  of  the  power  under  our  system  of  government  we  must 
look  to  our  organic  law,  the  constitution.  By  the  eleventh  sec- 
tion of  drticle  4  the  governor  alone  is  given  power  to  suspend  the 
collection  of  fines  and  forfeitures,  and  grant  reprieves  for  a  pe- 
riod not  exceeding  sixty  days,  for  all  offenses,  except  in  cases  of 
impeachment,  and.  in  cases  of  conviction  for  treason  the  legisla- 
ture can  pardon  on  the  suspension  of  the  sentence  by  the  gov- 
ernor. The  twelfth  section  of  the  article,  as  amended,  confers 
power  upon  the  governor,  secretary  of  state,  comptroller,  commis- 
sioner of  agriculture,  and  attorney  general  to  permanently  remit 
fines  and  forfeitures,  commute  punishment,  and  grant  pardons 
after  conviction,  in  all  cases  except  treason  and  impeachment, 
subject  to  such  regulations  as  may  be  prescribed  by  law  relative 
to  the  manner  of  applying  for  pardons,  and  we  are  of  the  opinion 
that  the  pardoning  power  after  conviction,  conferred  by  this  sec- 
tion upon  the  board  of  pardons  designated,  is  exclusive,  and  that 
the  legislature  cannot  exercise  such  power.  The  constitution  of 
Missouri  vested  the  pardoning  power  in  the  governor,  and  it  was 
decided  in  State  v.  Sloss,  25  Mo.  291,  69  Am.  Dec.  467,  that  such 
power  belonged  exclusively  to  the  executive  department,  and 
could  not  be  exercised  by  the  legislature.  The  constitution  of  the 
United  States  confers  upon  the  President  the  power  to  grant  re- 
prieves and  pardons  for  offenses  against  the  United  States,  ex- 
cept in  cases  of  impeachment,  and  Judge  Story  says  (2  Story 
on  the  Constitution,  sec.  1504)  that  "no  law  can  ^^^  abridge 
the  constitutional  powers  of  the  executive  department,  or  inter- 
rupt its  rights  to  interpose  by  pardon  in  such  cases."  It  was 
held  in  Ex  parte  Garland,  4  Wall.  333,  that  the  pardoning  power 
conferred  on  the  President  was  not  subject  to  legislative  control. 
In  this  case  it  is  said,  in  reference  to  the  effect  of  a  pardon,  that 
it  "reaches  both  the  punishment  prescribed  for  the  offense,  and 
the  guilt  of  the  offender.  When  the  pardon  is  full,  it  remits  the 
punishment  and  blots  out  of  existence  the  guilt,  so  that  in  the 
eye  of  the  law  the  offender  is  as  innocent  as  if  he  had  never  com- 
mitted the  offense."  This  has  been  approved  in  an  opinion  of  the 
justices  of  this  court:  Advisory  Opinion  to  Governor,  14  Fla.  318. 
It  is  settled  law  that  the  pardon  of  an  offense  not  only  blots  out 
the  crime  committed,  but  removes  all  disabilities  resulting  froia 
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the  conviction.  'Tmprisonment  and  hard  labor  are  not  the  only 
punisliments  which  the  law  inflicts  upon  those  who  violate  its 
commands.  Besides  these  are  disabilities  which  are  the  conse- 
quences of  conviction,  and  which  remain  after  incarceration  has 
ceased.  A  pardon  is  supposed  to  be  granted  to  one  who  has  been 
improperly  convicted,  or  who  has  sufticiently  expiated  his  offense. 
If  it  was  only  efficacious  when  the  party  was  in  duress,  its  effects 
would  only  be  a  half-way  relief.  The  doctrine  now  well  recog- 
nized upon  this  subject  is,  that  a  pardon  gives  to  the  person  in 
whose  favor  it  is  granted  a  new  character  and  makes  of  him  a 
new  man.  When  extended  to  him  in  prison,  it  relieves  him  and 
removes  his  disabilities;  when  given  to  him  after  his  time  of  im- 
prisonment has  expired,  it  removes  all  that  is  left  of  the  conse- 
quences of  conviction — his  disabilities":  State  v.  Baptiste,  26  La. 
Ann.  134. 

803  Under  the  section  of  the  Revised  Statutes  referred  to,  a 
conviction  of  the  crime  of  larceny  in  the  courts  of  this  state  dis- 
qualifies the  convict  as  a  witness,  and  there  can  be  no  question 
that  a  pardon  in  such  a  case  would  restore  his  competency  in  this 
respect.  From  the  conclusions  stated,  it  is  evident  that  an  at- 
tempt on  the  part  of  the  legislature  to  exercise  any  part  of  the 
pardoning  power  exclusively  conferred  upon  the  board  of  par- 
dons by  section  12,  article  4,  of  the  constitution,  would  be  in 
•conflict  with  that  instrument,  and  therefore  void- 

The  act  relied  on  to  qualify  the  witness,  Bishop,  provides  for 
his  restoration  to  "civil  rights."  There  is,  in  a  section  in  the 
suffrage  and  eligibility  article  of  the  constitution,  a  provision  that 
no  person  convicted  of  felony  by  a  court  of  record  shall  be  qual- 
ified to  vote  at  any  election  unless  restored  to  civil  rights,  and 
within  the  meaning  of  this  provision  it  may  be  that  the  elective 
franchise  is  embraced  within  the  civil  rights  contemplated.  To 
accomplish  the  purpose  for  which  the  act  of  1895  is  invoked,  it 
must  have  the  effect  to  relieve  Howard  Bishop  from  the  disal)ility 
of  not  being  able  to  testify  as  a  witness  attaching,  under  the 
law,  to  the  conviction  of  the  crime  of  larceny.  This  disability 
is  as  much  a  part  of  the  pains  and  penalties  of  the  violated  law  as 
incarceration,  and  after  conviction  it  attaches  as  surely  as  any 
other  part  of  the  punishment.  In  our  judgment,  the  power  to 
commute  punishment  and  grant  pardons  for  crimes  after  con- 
viction has  been  conferred  upon  the  governor,  the  secretary  of 
state,  comptroller,  commissioner  of  agriculture,  and  attorney  gen- 
eral, and  it  is  not  competent  for  the  legislature  to  exercise  such 
power.  In  this  view,  it  is  not  necessary  to  determine  definitely 
***  whether  the  restoration  to  civil  rights,  as  provided  in  tha 
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act,  would  include  the  restoration  of  competency  to  testify  as  & 
witness,  lost  by  reason  of  the  conviction  of  crime,  as  Bishop  could 
not  testify  by  virtue  of  the  act  unless  it  had  such  effect,  and  to  sO' 
construe  it  would  place  it  in  antagonism  to  the  constitution^ 
Bishop  should  not  have  been  permitted  to  testify,  and  for  the  er- 
ror in  this  respect  the  judgment  must  be  reversed.  In  addition  t(y 
the  authorities  cited,  the  following  bear  on  the  subject  of  pardons 
and  its  proper  exercise:  State  v.  Foley,  15  Nev,  64;  37  Am.  Rep. 
458;  People  v.  Bowen,  43  Cal.  439;  13  Am.  Rep.  148;  People  v. 
Court  of  Sessions,  141  N.  Y.  288;  Haley  v.  Clark,  26  Ala.  439; 
State  V.  Fleming,  7  Humph.  152;  46  Am.  Dec.  73;  Ogletree  v. 
Dozier,  59  Ga.  800;  Baldwin  v.  Scoggin,  15  Ark.  427;  State  v. 
Nichols,  26  Ark.  74;  7  Am.  Rep.  600;  Sterling  v.  Drake,  29  Ohia 
St.  457;  23  Am.  Rep.  762;  Attorney  General  v.  Brown,  1  Wis. 
513;  People  v.  Moore,  62  Mich.  496;  State  v.  Mclntire,  1  Jones^ 
1;  59  Am.  Dec.  566,  and  note. 

The  accused  made  an  application  for  a  change  of  venue,  upon 
which  affidavits  pro  and  con  were  filed.  The  application  was  de- 
nied. There  was  also  a  plea  in  abatement  of  the  indictment,  al- 
leging certain  defects  in  the  organization  of  the  grand  jury  that 
presented  the  indictment,  and  there  were  certain  proceedings  on 
this  plea.  We  do  not  think  there  was  reversible  error  in  the  rul- 
ings on  the  application  for  change  of  venue  and  plea  in  abate- 
ment. Under  the  laws  of  this  state,  an  accused  is  entitled  to  bfr 
tried  by  an  impartial  jury,  and  when  it  shall  appear  to  the  trial 
judge  that  a  fair  '^^^  and  impartial  trial  cannot  be  had  in  the 
county  where  the  offense  was  committed,  he  should  direct  that 
the  accused  be  tried  in  another  county.  Under  our  decisions,  this 
matter  is  left  largely  to  the  discretion  of  the  trial  court,  and  its 
ruling  on  such  matters  will  not  be  disturbed,  unless  it  appear 
from  the  facts  presented  that  the  court  acted  unfairly  and  com- 
mitted a  palpable  abuse  of  a  sound  discretion. 

We  cannot  anticipate  what  the  evidence  will  be  on  another  trial 
of  the  case,  and  do  not  consider  the  instructions  of  the  court  ta 
the  jury;  but  we  direct  attention  to  the  general  proposition  stated 
in  one  of  the  instructions,  that  an  aggressor  in  a  personal  diffi- 
culty can  never  be  heard  to  acquit  himself  of  liabilities  for  its 
consequences  on  the  ground  of  self-defense.  Without  consider- 
ing now  whether  this  portion  of  the  charge,  in  the  terms  stated, 
contains  a  correct  proposition  of  law  under  any  state  of  circum- 
stances, it  may,  so  far  as  we  can  see,  be  omitted  or  modified  in- 
this  case. 

The  judgment  will  be  reversed  and  a  new  trial  ordered. 
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PARDONS— EFFECT  OF.— A  pardon  generally  removes  the  fu- 
ture consequences  of  the  criminal  act  as  completely  as  if  It  had 
never  been  committed,  and  restores  the  offender  to  all  his  civil 
rights:  Dlehl  v,  Rodgers,  169  Pa.  St.  316;  47  Am.  St,  Rep.  908,  and 
note.  See,  also,  the  extended  note  to  State  v.  Mclntlre,  59  Am.  Dec. 
678. 

PARDONS— CONSTITUTIONAL  LAW.— The  power  to  pardon 
criminals  given  by  the  state  constitution  cannot  be  restricted  or  Its 
operation  limited  by  statute:  Dlehl  v.  Rodgers,  169  Pa.  St.  316;  47 
Am.  St.  Rep,  908.  The  pardoning  power  Is  by  the  constitution  of 
Missouri  vested  In  the  governor  and  cannot  be  exercised  by  the  leg- 
islature: State  ▼.  Sloss,  25  Mo.  291;  69  Am.  Dec.  467,  and  note. 


CASES 

IN  THS 

SUPREME    COURT 

ILLINOIS. 


DoBSON  V.  More. 

[164   ILLINOIS,    110.] 

CORPORATIONS.— THE  POWERS  OF  AN  AGENT  OP  A. 
CORPORATION  to  enter  into  contracts  for  and  on  behalf  of  the 
corporation  are  limited  to  those  matters  concerning  which  the  char- 
ter and  by-laws  of  the  corporation  authorize  it  to  contract. 

CORPORATIONS— GUARANTY  BY  AGENT —A  general  man- 
ager of  a  corporation,  empowered  by  its  by-laws  to  bind  it  by  con- 
tracts for  merchandise,  and  to  sign  notes,  drafts,  and  acceptances. 
In  payment  of  any  proper  Indebtedness  of  the  corporation,  has  no 
authority  to  bind  it  as  a  guarantor  for  the  Indebtedness  of  another. 

CORPORATIONS— GUARANTY  BY  OFFICER.— A  person 
who  accepts  a  contract  of  guaranty  from  the  general  manager  of  a 
corporation  purporting  to  bind  it  for  his  private  indebtedness,  Isnow- 
ing  that  such  contract  is  not  within  the  scope  of  the  business  in 
which  the  corporation  Is  engaged  and  is  beyond  the  power  of  the 
manager  to  malie,  cannot  recover  on  the  contract. 

Action  against  the  insolvent  estate  of  the  "Wilson  and  Bayless 
Company,  a  corporation,  based  upon  a  guarantee  by  it  of  five 
notes  executed  by  George  Wilson,  Jr.,  and  T.  P.  Bayless,  payable 
to  the  order  of  John  and  James  Dobson  for  three  thousand  six 
hundred  and  twenty-seven  dollars  and  five  cents.  Each  note  was 
guaranteed  in  the  following  form:  "For  value  received,  we  hereby 
guarantee  the  payment  of  the  within  note  at  maturity.  Wilson  & 
Bayless  Company,  Geo.  Wilson,  Jr.,  General  Manager."  Judg- 
ment for  the  defendant,  and  plaintiffs  appealed. 

Dent  &  Whitman,  and  L.  S.  Hodges,  for  the  appellants. 

Bulkley,  Gray  &  More,  for  the  appellee. 

***  CRAIG,  J.  At  the  time  the  guaranty  was  executed 
George  Wilson,  Jr.,  was  president  and  general  manager  of  the 

(IM) 
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Wilson  &  Bayless  Company,  and  Bayless  was  vice-president  and 
treasurer.  Section  6,  chapter  33,  of  tlie  Eevised  Statutes  of 
1874,  under  which  this  corporation  was  organized,  among  other 
things,  provides:  "The  officers  of  the  company  shall  consist  of  a 
president,  secretary,  and  treasurer,  and  such  other  officers  and 
«gents  as  shall  be  determined  by  the  directors  or  managers;  and 
the  directors  or  managers  may  adopt  by-laws  for  the  government 
of  the  officers  and  affairs  of  the  company,  provided  they  are  not 
inconsistent  with  the  laws  of  this  state."  Under  this  provision  of 
the  statute,  the  corporation  adopted  the  following  by-law: 

"The  practical  conduct  of  the  business  of  the  company  and 
the  supervision  of  the  details  shall  be  intrusted  to  sortie  discreet 
person,  who  shall  be  appointed  by  the  board  of  directors,  and  who 
shall  be  known  as  the  'general  manager.'  Such  general  manager 
shall  have  the  direct  supervision  and  control  of  the  store,  ware- 
houses, and  offices  of  the  company,  shall  employ  and  at  his  pleas- 
ure discharge  all  of  the  porters,  truckmen,  clerks,  and  shall  fix 
their  compensation,  and  shall  also  act  as  the  purchasing  agent  of 
the  company,  and  shall  have  power  to  bind  it  by  his  contracts  for 
merchandise.  He  shall  have  authority  to  sign  notes,  drafts,  and 
acceptances  in  the  name  of  the  company,  and  to  make  checks 
upon  the  ^^^  company  fimds  in  bank  for  the  payment  of  any 
proper  indebtedness  of  the  company.'* 

Under  the  by-law,  George  Wilson,  Jr.,  was  authorized  to  bind 
the  company  by  contract  for  merchandise  and  to  sign  notes, 
drafts,  and  acceptances,  and  execute  checks  for  the  payment  of 
the  indebtedness  of  the  company,  but  the  language  of  the  by-law 
confers  no  authority  whatever  on  him  to  bind  the  company  as  a 
guarantor  for  the  indebtedness  of  another.  There  was  no  ac- 
tion of  the  board  of  directors  of  the  company  authorizing  him  to 
bind  the  company  as  security  or  as  guarantor  for  the  debt  or 
obligation  of  another.  It  is  true  that  Wilson  executed  the  guar- 
anty as  general  manager,  but  the  powers  of  an  agent  of  a  cor- 
poration to  enter  into  contracts  for  and  on  behalf  of  the  cor- 
poration are  limited  to  those  matters  concerning  which  the 
cliarter  and  by-laws  of  the  corporation  authorized  it  to  make  con- 
tracts: Downing  v.  Mount  Washington  Road  Co.,  40  N,  H.  235. 

McLellan  v.  Detroit  File  Works,  56  Mich.  579,  is  a  case  quite 
similar  to  the  case  under  consideration,  and,  in  the  decision  of 
the  case,  Chief  Justice  Cooley,  among  other  things,  said:  "The 
■case  was  such  that  the  plaintiff  must  be  deemed  to  have  accepted 
rerewals  of  the  notes  with  knowledge  of  all  the  facts.  They 
held  partnership  notes  and  they  accepted  corporation  notes  in 
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renewal,  and  they  must  be  deemed  to  have  known  that  an  officer 
of  a  corporation  can  have  no  general  authority  to  give  the  notes 
of  the  corporation  to  take  up  the  outstanding  obligations  of 
members.  Special  authority  would  be  required  to  empower  him 
to  do  so,  and  those  persons  who  should  venture  to  take  such 
notes  from  him  must  at  their  peril  ascertain  that  the  special 
authority  has  been  conferred.  In  cases  like  Farmers'  etc.  Bank 
V.  Troy  City  Bank,  1  Doug.  (Mich.)  457,  Littell  v.  Fitch,  11  Mich. 
536,  Carrier  v.  Cameron,  31  Mich.  373,  18  Am.  Rep.  192,  and 
other  cases  cited  on  behalf  of  the  plaintiff  to  the  point  that  notes 
given  by  the  proper  officer  of  a  corporation,  or  by  a  partner  in 
the  name  of  the  corporation  *^*  or  partnership,  in  the  regular 
course  of  business,  must  be  deemed  given  with  due  authority,, 
have  no  application  here,  for  the  very  obvious  reason  that  a  cor- 
porate note  given  for  an  individual  obligation  is  not  given  in  the- 
regular  course  of  business,  but,  presumptively,  is  ultra  vires.  An 
officer  of  a  corporation  can  never  have  implied  authority  to  give 
such  notes.  They  are,  presumptively,  accommodation  notes 
given  to  take  up  the  notes  of  third  parties,  and,  in  order  to  sup- 
port them,  it  would  be  necessary  to  overcome  the  presumption 
against  authority  by  express  affirmative  showing,  the  general 
authority  to  make  notes  for  the  corporation  being  insufficient 
for  the  purpose:  West  St.  Louis  Sav.  Bank  v.  Shawnee  Co.  Bank, 
95  U.  S.  557;  Perry  v.  Simpson  etc.  Co.,  37  Conn.  520."  See,  also. 
National  Park  Bank  v.  German- American  Mut.  Warehouse  Co.^ 
116  N".  Y.  292;  Morawetz  on  Private  Corporations,  sec.  423. 

In  Lucas  v.  White  Line  Trans.  Co.,  70  Iowa,  546,  59  Am. 
Rep.  449,  it  was  held  that  where  a  party  makes  with  the  officers 
of  a  corporation  a  contract  beyond  the  power  of  the  corpora- 
tion as  shown  by  its  charter,  such  third  party  cannot  recover, 
because  he  acts  with  knowledge  that  the  officers  have  exceeded 
their  power,  and  between  him  and  the  «orporation  or  its  stock- 
holders a  ratification  of  the  authority  to  make  the  contract  would 
not  make  it  valid.  Here  the  president  and  manager  of  the  cor- 
poration had  no  authority  from  the  board  of  directors  to  enter 
into  a  contract  of  guaranty  in  behalf  of  the  corporation,  and  in 
the  absence  of  such  authority  he  could  not  bind  the  corporation 
beyond  the  scope  of  the  business  in  which  the  corporation  was 
engaged.  Appellants  knew,  when  Wilson  made  the  contract 
of  guaranty,  that  the  contract  was  not  within  the  scope  of  the 
business  in  which  the  corporation  was  engaged  and  was  a  con- 
tract beyond  his  power  to  make,  and  having  knowledge  of  such 
fact  they  cannot  recover. 

The  judgment  of  the  appellate  court  will  be  affirmed. 
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CORPORATIONS— GENERAL  POWER  OF  OFFICERS  AND 
AGENTS  TO  CONTRACT.— Acts  done  in  excess  of  the  power  con- 
ferred by  charter  are  void,  and  cannot  divest  the  corporation  of  any- 
right  in  or  to  any  property  belonging  to  it:  Franco-Texan  Land  Co. 
V.  McCormick,  85  Tex.  416;  34  Am.  St.  Rep.  815,  and  note.  A  corpo- 
ration acting  within  the  scope  of  its  authority  will  be  bound  by  a 
parol  contract  made  by  an  authorized  agent  to  the  same  extent  a» 
an  individual  under  similar  circumstances:  Racine  etc.  R.  R.  Co.  v.. 
Farmers'  Loan  etc.  Co.,  49  111.  331;  95  Am.  Dec.  595,  and  note. 
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[164  ILLINOIS.  149.] 

CORPORATIONS  —  MORTGAGE  —  DEFENSE  ON  FORE- 
CLOSURE.—The  irregularity  of  a  meeting  of  the  directors  of  a  cor- 
poration at  which  a  mortgage  of  its  property  Is  executed  Is  no  de- 
fense to  an  action  to  foreclose  the  mortgage,  provided  the  corpora- 
tion has  taken  no  steps  to  disaffirm  the  proceedings  had  at  sucb 
meeting  or  to.  repudiate  the  mortgage. 

CORPORATIONS— MEETINGS— NOTICE.— A  record  of  a 
meeting  of  the  directors  of  a  corporation  Is  notice  thereof  to  Its 
members. 

CORPORATIONS  —  MEETINGS  —  IRREGULARITY  OF  AS 
AFFECTING  MORTGAGEE.— The  Irregularity  of  a  meeting  of  the 
board  of  directors  of  a  corporation,  at  which  a  mortgage  of  its  prop- 
erty is  executed,  does  not  affect  the  mortgagee,  dealing  in  Ignorance 
and  good  faith  with  the  corporation. 

CORPORATIONS  —  IRREGULARITIES  —  NOTICE.—  Third 
parties  dealing  with  corporations  In  good  faith  and  within  the  gen- 
eral scope  of  the  corporate  powers  are  protected  against  all  irregu- 
larities in  the  performance  of  corporate  acts,  of  which  they  have  no 
notice. 

CORPORATIONS— BY-LAWS.— THIRD  PARTIES  who  deal 
with  a  corporation  in  good  faith  and  without  notice,  are  not  bound 
toy  rules  adopted  for  its  government,  nor  required  to  know  the  pro- 
visions of  its  by-laws.  They  have  a  right  to  assume  that  such  rules 
and  by-laws  have  been  complied  with. 

CORPORATIONS— MEETINGS— NOTICE  OF.— Although  the 
signature  of  the  secretary  of  a  corporation  to  a  notice  of  a  director's 
meeting  Is  made  by  a  rubber  stamp  In  the  hands  of  the  president, 
this  does  not  affect  the  validity  of  the  meeting  attended  by  the  sec- 
retary, who  records  Its  proceedings,  treats  it  as  regularly  called,  and 
Its  directions  are  binding  on  him. 

CORPORATIONS— MEETINGS— NOTICE.— Notice  of  an  ad- 
journed meeting  of  the  board  of  directors  of  a  corporation,  called  to 
consider  the  report  of  a  committee  appointed  at  a  former  meeting 
to  transact  ordinary  business  of  the  corporation,  need  not  state  the 
business  to  be  transacted  at  such  adjourned  meeting. 

CORPORATIONS  —  MEETINGS  —  NOTICE.  —  EVIDENCE 
that  notice  of  a  meeting  of  the  board  of  directors  of  a  corporation 
was  deposited  In  the  postofflce.  properly  stamped  and  addressed  to 
a  director.  Is  prima  facie  proof  that  he  received  It,  if  the  corporate 
by-laws  are  silent  as  to  how  such  notice  should  be  served.  Such 
proof  Is  not  overcome  by  the  fact  that  such  director  falls  to  remem- 
ber receiving  the  notice,  or  has  an  impression  that  he  did  not  re* 
ceive  it. 
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COEPORATIONS— MEETINGS.— A  BY-LAW  of  a  corporation 
requiring  regular  meetings  of  its  directors  to  be  held  at  Its  general 
office,  does  not  prevent  special  meetings  from  being  held  at  any 
place. 

CORPOKATIONS  —  MORTGAGE  —  VALIDITY.— A  mortgage 
■of  corporate  property  is  not  invalid  because  of  special  provisions 
therein  not  shown  by  the  record  of  the  meeting  of  directors  at  which 
the  mortgage  was  executed,  if  a  draft  thereof  was  before  the  meet- 
ing and  its  provisions  were  considered  at  that  time. 

CORPORATIONS— MORTGAGE— PRESUMPTIONS.— A  mort- 
gagee in  a  moi'tgage  made  by  a  corporation  to  secure  an  existing 
debt  and  extending  its  payment  is  entitled  to  rely  on  the  same  pre- 
fiumptions  as  to  Its  regularity  and  validity  as  obtain  in  other  cases. 

G.  S.  House,  for  the  appellant. 

Gamsey  &  Knox,  and  E.  P.  Prentice,  for  the  appellee. 

In  the  court  of  appeals  the  following  opinion  was  written  by 

i5«  "CARTWPiiaHT,  J.  Defendant  in  error  filed  its  bill 
March  7,  1894,  in  the  circuit  court  of  Will  county,  to  foreclose 
a  mortgage  executed  July  19,  1893,  by  the  Ashley  Wire  Com- 
pany, by  the  hand  of  C.  tl.  Carpenter,  its  president,  under  its 
corporate  seal,  attested  by  James  R.  Ashley,  its  secretary,  and  re- 
corded on  the  same  day  in  the  recorder's  office  of  said  county, 
where  the  mortgaged  premises  were  situated,  securing  the  pay- 
ment of  a  promissory  note  for  $67,246.24,  due  in  two  years,  with 
interest  at  five  and  a  half  per  cent,  and  providing  for  the  insur- 
«.nce  of  the  buildings  ■  on  the  mortgaged  premises  in  the 
€um  of  $50,000  for  the  benefit  of  the  mortgagee.  It  was  stipu- 
lated in  the  mortgage  that,  in  default  of  payment  of  interest  ^^^ 
when  due,  the  whole  principal  and  interest  should,  at  the  option 
•of  the  mortgagee,  become  due  and  the  mortgage  be  foreclosed, 
and  it  was  alleged  in  the  bill  that  default  had  been  made  in  the 
payment  of  interest  due  January  19,  1894,  wherefore  the  mort- 
gagee had  elected  to  declare  the  whole  indebtedness  due.  The 
other  plaintiffs  in  error  were  made  defendants  with  the  Ashley 
Wire  Company  under  averments  that  they  had  or  claimed  some 
interest  in  the  mortgaged  premises  which  it  was  alleged  were 
subject  to  the  mortgage.  It  was  also  averred  that  the  Ashley 
Wire  Company  was  insolvent,  and  that  George  W.  Bush  had  been 
appointed  receiver  of  its  property  and  estate,  in  pursuance  of  a 
bill  filed  for  that  purpose  by  the  First  ISTational  Bank  of  Joliet. 

"The  Ashley  Wire  Company  answered  the  bill,  admitting  that 
on  July  19, 1893,  it  was  largely  indebted  to  the  complainant,  and 
that  on  that  day  the  mortgage  in  question  was  duly  recorded 
in  the  recorder's  office  of  Will  county,  purporting  to  be  executed 
by  it  to  secure  such  indebtedness,  but  insisting  that  the  mort- 


Nov.  1896.]     Ashley  Wire  Oo.  v.  Illinois  Steel  Co.      180 

gage  was  not  binding  on  it  because  its  officers  acted  without  law- 
ful authority  in  the  execution  of  such  mortgage.  It  was  admitted 
that  Bush  was  receiver  of  the  company,  and  it  was  claimed  that 
when  the  mortgage  was  executed  the  company  was  insolvent,  and 
that  complainant  was  aware  of  that  fact.  The  First  National 
Bank  of  Joliet,  John  Y.  Brooks  and  the  Will  County  National 
Bank  of  Joliet  filed  answers,  claiming  rights  as  judgment  credit- 
ors and  denying  the  validity  of  the  mortgage.  George  W.  Bush 
answered  as  receiver,  setting  up  his  appointment  as  such  receiver 
and  his  possession  of  the  property,  and  neither  admitting  nor  de- 
nying the  other  allegations  of  the  bill. 

"Eeplication  having  been  filed,  the  proofs  were  heard  by  the 
court,  and  a  decree  was  entered  finding  that  the  mortgage  was 
a  valid  and  binding  security,  and  for  a  foreclosure  of  the  same, 
and  a  sale  of  the  mortgaged  premises  to  pay  the  sum  of  $72,- 
752.86,  being  the  amount  ^'^^  due  on  the  note  together  with 
moneys  advanced  by  complainant  for  insurance  and  interest 
thereon,  and  $500  solicitor's  fees,  all  of  which  were  provided  for 
by  the  terms  and  conditions  of  the  mortgage.  The  only  ques- 
tion in  the  case  is,  whether  the  note  and  mortgage  were  binding 
obligations  of  the  Ashley  Wire  Company. 

"At  the  hearing,  the  complainant  produced  and  offered  in  evi- 
dence the  note  described  in  its  bill,  dated  July  19,  1893,  for 
$67,246.24,  payable  two  years  after  date,  with  interest  payable 
semi-annually  at  five  and  a  half  per  cent,  signed  by  the  Ashley 
Wire  Company,  under  the  hand  of  C.  H.  Carpenter,  its  president, 
attested  by  J.  R.  Ashley,  its  secretary,  and  also  the  mortgage  in 
said  bill  described  securing  the  payment  of  said  note,  with  the 
provisions  above  stated,  duly  executed  by  the  Ashley  Wire  Com- 
pany, under  the  hand  of  its  said  president,  and  its  corporate  seal 
attested  by  its  said  secretary,  together  with  the  certificates  of 
acknowledgment  and  recording  thereof  in  accordance  with  the 
averments  of  said  bill.  Complainant  also  proved  that  default 
was  made  in  the  payment  of  the  installment  of  interest  due  Janu- 
ary 19,  1894;  that  the  Ashley  Wire  Company  had  no  insurance 
on  the  mortgaged  property  after  January  1,  1894,  and  that  com- 
plainant effected  such  insurance  and  paid  $1500  in  premiums 
on  account  of  the  same.  It  was  then  agreed  by  defendants  that 
if  complainant  was  entitled  to  a  decree  of  foreclosure  it  should 
recover  $1500,  and  $69.44  interest  thereon,  for  insurance 
premiums.  By  this  proof  the  complainant  made  out  a  prima  facie 
rase  that  the  note  and  mortgage  were  valid  obligations  of  the 
Ashley  Wire  Company,  executed  by  its  authority,  and  the  defend- 
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ants  took  upon  themselves  the  hurden  of  proving  that  it  was  not 
so  executed:  Smith  v.  Smith,  62  111.  493;  Sawyer  v.  Cox,  63  111. 
130;  Wood  V.  Whelen,  93  111.  153;  McDonald  v.  Chisholm, 
131  111.  273;  Glover  v.  Lee,  140  111.  102;  Atwater  v.  American 
€tc.  Bank,  152  111.  605. 

"It  was  contended  by  the  defendants  that  the  note  and  mort- 
gage were  not  binding  on  the  Ashley  Wire  Company  ^^^  because 
they  w^re  executed  by  its  officers  under  authority  conferred  at  a 
meeting  of  its  board  of  directors  which  was  not  regularly  con- 
vened in  accordance  with  its  by-laws,  and  which  was  held  at  a 
place  not  authorized  by  such  laws,  and  also  that  the  special  pro- 
visions of  the  mortgage,  such  as  declaring  the  debt  due  on  de- 
fault in  payment  of  interest,  were  not  binding  because  not  spec- 
ified in  the  record  of  the  meeting.  To  support  their  claims  the 
defendants  offered  evidence,  and  the  proofs  established  the  fol- 
lowing facts:  The  by-laws  of  the  Ashley  Wire  Company  provided 
that  its  business  should  be  managed  by  a  board  of  seven  directors, 
to  be  elected  by  the  stockholders  at  their  annual  meeting  to  be 
held  on  the  first  Thursday  after  the  tenth  day  of  July  in  each 
year.  The  officers  of  the  company  were  a  president,  secretary,  and 
treasurer,  to  be  appointed  by  the  board  of  directors  from  their 
own  number,  as  soon  as  practicable  after  the  election  of  such 
board.  The  by-law  regulating  meetings  of  the  board  of  di- 
rectors is  as  follows: 

"'Fourth.  Regular  meetings  of  the  board  of  directors  shall 
be  held  quarterly,  the  first  Thursday  in  the  month,  commencing 
October  5,  1882,  at  the  office  of  the  company  in  Joliet.  The 
president  or  any  two  directors  shall  have  the  authority  to  call 
special  meetings  of  the  directors  when  in  his  or  their  judgment 
he  or  they  think  the  interests  of  the  company  demand  their  at- 
tention. And  he  or  they  shall  require  the  secretary  to  give  a  rea- 
sonable notice  to  such  directors,  in  writing  or  in  person,  of  the 
time  of  such  meeting,  and  at  each  regular  or  called  meeting  the 
secretary  shall  present  a  full  report  of  the  business  transacted 
since  the  previous  meeting  of  the  board.  Four  directors  shall 
constitute  a  quorum  to  do  business  at  all  meetings.* 

"There  was  also  a  resolution  of  the  board  that  the  notice  to 
directors  should  be  in  writing.  An  annual  meeting  of  the  stock- 
holders was  held  at  the  office  of  the  corporation  in  Joliet,  July 
13,  1893,  at  which  H.  S.  ****  Smith,  S.  H.  Sweet,  C.  H.  Con- 
over,  E.  C.  Hager,  Charles  Pettigrew,  C.  H.  Carpenter,  and  J. 
R.  Ashley  were  elected  directors.  Immediately  on  the  adjourn- 
ment of  the  stockholders'  meeting,  the  board  of  directors  met. 
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all  being  present  except  Hager.  At  that  meeting  C.  H.  Carpen- 
ter was  elected  president  and  J.  E.  Ashley  was  elected  secre- 
tary. The  president  and  C.  H.  Conover  and  S.  H.  Sweet 
were  appointed  a  committee  to  confer  with  complainant,  the 
Illinois  Steel  Company,  concerning  its  request  for  the  cancella- 
tion of  a  contract  under  which  the  Ashley  Wire  Company  had 
l)een  buying  wire  rods  from  complainant,  and  the  committee 
was  directed  to  make  such  arrangements  for  the  adjustment  of 
the  account  due  complainant  as  might  be  thought  best,  and  to 
report  at  the  next  meeting  of  the  board  of  directors.  The  board 
then  adjourned  subject  to  the  call  of  the  president.  The  com- 
mittee so  appointed  conferred  with  complainant,  and  on  July  15, 
1893,  the  president  called  a  meeting  of  the  board  of  directors, 
of  which  a  notice  was  mailed  to  each  director  July  15,  1893,  ex- 
cept the  president  and  secretary.  The  notice  mailed  to  the  di- 
rector Hager  was  as  follows: 

« 'July  15,  1893. 
**  *E.  C.  Hager,  Esq.,  Bay  View,  Mich. 

"'Dear  Sir:  Pursuant  to  adjournment,  the  directors  of  the 
Ashley  Wire  Company  are  hereby  requested  to  meet  Wednesday, 
July  19, 1893,  at  the  hour  of  1  P.  M.,  at  the  Union  League  Club 
rooms,  Chicago.  Matters  of  importance  will  be  brought  before 
this  meeting  for  consideration,  and  a  full  attendance  is  requested. 

«*J.  R.  ASHLEY,  Secretary. 
"  *By  order  of  the  President.* 

"The  other  notices  were  the  same  as  this,  except  in  the  ad- 
dress. The  president  wrote  the  notices,  and  affixed  the  name 
of  the  secretary  by  means  of  a  rubber  stamp  which  was  in  the 
office  of  the  corporation.  In  pursuance  of  the  notice,  a  meeting 
was  held  at  the  time  and  place  therein  mentioned.  H.  S.  Smith 
and  Charles  Pettigrew,  two  of  the  directors,  sent  to  that  meet- 
ing their  resignations  as  directors,  because  they  were  directors 
of  the  Illinois  ^^^  Steel  Company  and  deemed  it  improper  to 
act  in  the  matter  of  its  claim.  E.  C.  Hager  did  not  attend  the 
meeting,  but  S.  H.  Sweet,  C.  H.  Conover,  C.  H.  Carpenter,  and 
J.  R.  Ashley,  the  remaining  directors,  were  present  and  partici- 
pated in  the  meeting,  and  its  proceedings  were  duly  entered 
in  the  records  of  the  corporation.  Every  director  either  received 
written  notice  of  the  meeting  or  was  present  and  took  part  in  it, 
tmless  the  notice  mailed  to  Hager  failed  to  reach  him.  The  ac- 
count with  complainant  was  adjusted  and  was  then  due,  the  rate 
of  interest  to  be  paid  was  agreed  upon  by  conference  with  the 
officers  of  complainant,  the  extension  of  time  and  security  waa 
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agreed  upon,  and  the  execution  of  a  note  and  mortgage  for  the 
unpaid  account,  due  on  or  before  two  years  from  date,  with  in- 
terest at  five  and  one-half  per  cent,  was  authorized. 

"The  alleged  illegality  in  convening  this  meeting  of  July  19th 
consists  in  the  want  of  a  statement  in  the  notice  of  the  particu- 
lar business  to  be  done  at  the  meeting,  the  fact  that  the  president 
affixed  the  secretary's  name  and  sent  the  notice  by  mail,  and  a 
claim  that  the  notice  was  not  received  by  the  director  Hager. 
It  is  also  argued  that  the  meeting  could  only  be  held  at  the  office 
of  the  corporation  in  Joliet.  In  our  judgment,  a  defense  of  thi» 
character  is  not  now  available  to  the  defendants.  The  act  sought 
to  be  impeached  was  within  the  general  powers  of  the  board  of 
directors,  and  it  has  never  been  disavowed  by  the  corporation. 
The  record  of  the  meeting  of  July  19th  is  the  last  entry  in  the 
record-book  of  the  corporation.  Xo  meeting  of  directors  or 
stockholders  has  been  held,  and  no  action  has  been  taken  by 
the  corporation,  or  any  director  or  stockliolder,  in  disaffirmance 
of  the  proceedings  at  that  meeting  or  in  repudiation  of  the  note 
or  mortgage.  The  record  of  the  meeting  in  the  book  of  the  cor- 
poration was  notice  to  its  members,  and  the  mortgage  was  re- 
corded on  the  day  of  its  execution.  If  the  notice  mailed  to 
Hager  was  not  received,  he  made  no  objection  and  gave  ^'^^  no 
notice  of  that  fact,  although  informed  by  the  records  of  the  cor- 
poration and  the  public  record  of  what  had  been  done.  Those 
affected  by  the  act  unquestionably  may,  and  apparently  do,  pre- 
fer to  ratify  it  as  just  and  proper  even  if  irregularly  done,  and, 
of  course,  if  that  is  the  case,  the  other  defendants  have  no  right 
to  interfere.  All  that  has  been  done  in  the  way  of  questioning 
the  act  of  the  agents  of  the  corporation  is  the  filing  of  an 
answer  by  a  solicitor,  presumably  employed  and  directed  by 
the  president,  who  executed  the  note  and  mortgage.  The  repu- 
diation of  its  obligation  has  never  been  authorized  by  the  di- 
rectors or  stockholders,  and  we  think  that  the  mortgage  is  bind- 
ing by  acquiescence  and  ratification;  Atwater  v.  American  etc. 
Bank,  152  111.  605;  Louisville  etc.  Ry.  Co.  v.  Carson,  151  111.  444. 

"But  if  the  alleged  defenses  as  here  made  are  proper  to  be  con- 
sidered, the  fu'st  question  that  arises  is,  whether  complainant 
can  be  affected  by  a  failure  of  the  corporate  agents  to  observe 
the  rules  and  regulations  enacted  for  the  internal  management 
of  the  corporate  affairs.  When  the  mortgage  was  made,  the 
records  of  the  corporation  showed  that  power  to  make  it  had 
been  conferred  by  the  governing  body  of  the  corporation  having 
the  management  of  its  corporate  affairs.    The  indebtedness  was 
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created  in  the  ordinary  course  of  business,  by  the  purchase  of 
wire  rods,  from  whicli  the  corporation  manufactured  its  product 
It  was  due  and  unpaid,  and  complainant  dealt  in  good  faith, 
without  notice  of  any  irregularity.  Defendants*  claim  is,  that 
the  security  so  taken  is  invalidated  if  they  are  able  to  show  that 
the  signature  of  the  secretary  to  the  notices  was  made  with  a 
rubber  stamp  held  by  the  hand  of  the  president,  or  that  the 
notice  mailed  to  Hager  in  ample  time,  under  a  presumption  that 
he  received  it,  was  not,  in  fact,  received.  There  are  cases  where 
it  has  been  held  essential  to  the  validity  of  an  instrument  that 
the  meeting  at  which  it  was  authorized  was  called  in  accordance 
with  the  rules  governing  the  relations  ^^"^  between  the  corpora- 
tion and  its  agents,  but  they  have  never  been  recognized  as  af- 
fecting strangers  to  the  corporation  in  this  state.  The  rules  laid 
down  in  such  cases  originated  when  the  relations  of  corporationa 
to  the  general  business  of  the  country  were  widely  different  from 
what  they  now  are.  Not  many  years  ago  corporations  were  few 
in  numbers,  and  organized  for  the  execution  of  enterprises  be- 
yond the  scope  of  such  capital  as  could  be  aggregated  in  a  part- 
nership. Such  concerns  were  naturally  ponderous  and  moved 
with  much  formality  in  the  execution  of  their  business.  Their 
relations  to  the  public  generally  were  very  limited.  But  now  the 
every- day  business  of  the  country  is  transacted  by  corporations. 
Every  city  and  village  is  fuU  of  them,  and  they  have  largely  sup- 
planted the  partnership  in  the  store  and  the  shop.  The  neces- 
sities of  business  require  that  the  public,  dealing  with  their  offi- 
cers in  good  faith  on  the  strength  of  apparent  power,  should 
be  protected  against  such  claims  as  are  here  made.  The  courts 
of  this  state  have  always  protected  third  parties  dealing  in  good 
faith  with  corporations  within  the  general  scope  of  their  powers. 
In  Smith  v.  Smith,  62  111.  493,  it  was  held  that  third  parties 
dealing  with  a  corporation  are  not  bound  by  rules  adopted  for 
its  government  or  required  to  know  the  provisions  of  its  by- 
laws, which  are  private  and  only  accessible  to  the  officers  of  the 
corporation,  and  that  a  deed  not  countersigned  by  the  secretary 
was  valid  although  the  by-laws  required  it  to  be  so  counter- 
signed. In  Union  etc.  Ins.  Co.  v.  White,  106  111.  67,  although 
the  corporation  in  that  case  was  a  foreign  one,  the  rule  was  de- 
clared generally  that  rules  and  by-laws  are  not  open  to  inspec- 
tion by  the  public,  and  that  persons  not  connected  with  the  cor- 
poration are  not  presumed  to  know  what  they  contain.  We  do 
not  think  that  complainant  was  bound  to  know  what  provisions 
or  regulations  had  been  made  by  the  Ashley  Wire  Company  for 
Am.  St.  Rkp.,  Vol.  LVI.— 13 
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convening  '**'®  the  meeting  of  its  agents  or  governing  body,  but 
had  a  right  to  assume  that  they  had  been  complied  with. 

"Ilowever,  an  examination  of  the  objections  shows  them  to 
be  without  merit.  It  certainly  made  no  difference  to  anybody 
who  held  the  rubber  stamp,  and  if  the  secretary  did  not  know 
when  it  was  done,  he  attended  the  meeting,  acted  as  secretary, 
recorded  its  proceedings  and  treated  it  as  regularly  called  and 
its  directions  as  binding  on  him.  He  ratified  the  caU,  and  it  af- 
fected nobody,  in  any  view  of  the  question. 

'''It  was  not  necessary  that  the  notice  should  state  the  business 
to  be  transacted,  both  because  the  meeting  of  July  13th  was  ad- 
journed to  meet  at  the  call  of  the  president,  when  the  committee 
appointed  about  this  business  was  to  report,  and  the  business 
to  be  transacted  was  ordinary  business  of  which  no  statement 
was  required.  It  should  certainly  not  be  regarded  as  extraordi- 
nary business  for  a  corporation  to  pay  or  secure  the  payment 
of  an  account  contracted  in  the  ordinary  business  of  the  corpora- 
tion. 

"The  evidence  that  notice  of  the  meeting  was  deposited  in  the 
postoffice,  properly  stamped  and  addressed  to  Hager  at  Bay 
View,  Michigan,  on  July  15,  was  prima  facie  proof  that  he  re- 
ceived it:  Meyer  y.  Krohn,  114  111.  574;  Young  v.  Clapp,  147 
111.  176.  This  was  met  by  testimony  of  Hager  that  he  had  no 
recollection  of  receiving  the  notice;  that  he  had  tried  to  rack 
his  brains  so  as  to  be  positive  about  it,  but  was  not  able  to  be  posi- 
tive, and  that  he  did  not  think  that  he  received  it.  The  pre- 
sumption that  the  letter  was  received  is  founded  upon  the  regu- 
larity and  certainty  with  which  the  mail  is  carried  and  delivered. 
When  letters  are  properly  stamped  and  addressed,  the  uniformity 
with  which  they  are  received  is  such  that  the  failure  to  receive 
such  letter  is  a  very  unusual  circumstance,  and  we  do  not  think 
that  the  presumption  was  overcome  by  mere  failure  of  Hager  to 
recollect,  or  his  impressions  on  the  subject.  The  by-law  ^'^^  was 
silent  as  to  the  manner  in  which  written  notice  of  a  special  meet- 
ing of  the  board  should  be  served.  If  it  had  provided  for  notice 
by  mail,  it  would  be  immaterial  whether  Hager  ever  received 
the  notice  which  was  properly  sent  in  due  time  by  that  method. 
It  would  be  unnecessary  to  inquire  whether  it  was  received  or  not. 
But,  if  the  notice  was  received  by  Hager,  it  is  equally  immaterial 
by  what  means  it  was  conveyed  to  him.  We  think  that  the  cir- 
cuit court  was  right  in  finding,  from  the  evidence,  that  he  did 
receive  it,  and  therefore  the  method  employed  was  of  no  conse- 
quence. 
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"The  by-law  required  that  regular  meetings  of  the  board  of 
directors  should  be  held  at  the  office  of  the  corporation  in  Joliet. 
The  business  done  at  this  meeting  was  an  exercise  of  a  power 
of  the  board,  as  agents  of  the  corporation,  that  might,  in  the  ab- 
sence of  any  prohibition,  be  performed  at  any  place:  Eeichwald 
V.  Commercial  Hotel  Co.,  106  111.  439.  In  enacting  the  by-law, 
the  restriction  as  to  place  was  not  applied  to  meetings  generally, 
but  was  limited  to  the  regular  meetings,  and  special  meetings 
<50uld  be  held  at  any  place  that  would  otherwise  be  lawful.  The 
board  had  several  times  met  in  Chicago  without  question  or  ob- 
jection. 

"As  to  the  claim  that  the  mortgage  was  invalid  as  to  the  special 
provisions  not  contained  in  the  statutory  form  of  mortgage,  the 
proof  is,  that  the  draft  of  the  mortgage  was  present  at  the  meet- 
ing. The  record  of  the  meeting  shows  that  complainant's  propo- 
sition was  that  the  note  should  draw  six  per  cent  interest,  and, 
after  a  conference,  it  was  agreed  to  accept  five  and  one-half  per 
cent.  The  draft  of  the  mortgage  is  shown  by  the  evidence  to 
have  been  changed  accordingly.  Other  provisions  were  talked  of, 
aud  the  same  paper  discussed  and  amended  was  executed  on  the 
same  day.  The  resolution  referred  to  the  identical  mortgage  ex- 
ecuted. 

"None  of  the  objections  made  seem  to  us  to  have  any  force. 

160  t(ji  ig  urged  that  the  numerous  cases  in  which  the  rights 
of  strangers  to  corporations  dealing  in  good  faith  with  their 
officers  in  the  exercise  of  apparent  power  conferred  upon  such 
officers,  as  agents  of  the  corporation,  against  claims  that  the  act 
was  not  in  fact  legally  authorized,  do  not  apply  to  this  case,  be- 
cause the  mortgage  was  made  to  secure  an  existing  debt.  The 
debt  was  due,  and  by  making  the  mortgage  the  corporation  ob- 
tained an  extension  for  two  years.  It  was  not  made  as  a  dona- 
tion, and  we  see  no  reason  to  deny  complainant  the  right  to  rely 
on  the  presumptions  that  obtain  in  other  cases. 

"The  decree  will  be  affirmed." 

"^^^  BAKEB,  J.  We  not  only  have  had  the  benefit  of  an  oral 
argument,  but  have  also  carefully  read  and  examined  as  well  the 
briefs  and  arguments  filed  in  the  appellate  court  as  the  elaborate 
additional  briefs  and  arguments  submitted  in  this  court.  We 
concur  in  the  judgment  of  the  appellate  court  and  in  the  reasons 
given  for  its  decision.  There  is  nothing  in  the  case  that  re- 
quires any  further  expression  of  opinion  on  our  part.  Additional 
grounds  that  would  go  in  affirmance  of  the  judgment  might  be 
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stated,  but  we  deem  it  unnecessary  to  add  to  what  has  already 
been  said. 

The  judgment  is  affirmed. 

Mr.  Justice  Cartwright  took  no  part  in  this  court. 


CORPORATIONS— MEETINGS— RECORD  AS  NOTICE.— Min- 
utes of  tlie  proceedings  of  a  meeting  of  tlie  stockholders  of  a  corpo- 
ration ra,ise  a  presumption  that  due  notice  thereof  was  given,  and 
that  its  proceedings  were  regular  and  lawful:  Benbow  v.  Cook,  115 
N.  C.  324;  44  Am.  St.  Rep.  454. 

CORPORATIONS— MEETINGS— NECESSITY  FOR  NOTICE.— 
Each  director  must,  under  the  provisions  of  the  Civil  Code  of  Call-- 
fornda,  have  special  notice  of  the  regular  meetings  of  the  board,  un- 
less provision  is  made  in  the  by-laws  for  such  meetings:  Thomp- 
son V.  Williams,  76  Cal.  153;  9  Am.  St.  Rep.  187,  and  note.  This 
question  will  be  found  further  discussed  in  the  note  to  Benbow  v. 
Cook,  44  Am.  St.  Rep.  460,  and  the  extended  note  to  Stow  t.  Wyse, 
18  Am.  Dec.  102. 

CORPORATIONS-THB  VALIDITY  OF  CORPORATE  ACTS 
done  or  authorized  at  a  meeting  not  properly  called  is  the  subject 
of  the  extended  note  to  Stow  v.  Wyse,  IS  Am.  Dec.  102. 


Crook EE  v.  Manlby, 

[164  Illinois,  282.] 

FRAUD  —  FALSE  REPRESENTATIONS  —  MATTERS  OF 
OPINION.— Statements  made  by  an  owner  to  induce  another  to  pur- 
chase mining  stock,  to  the  effect  that  the  mine  was  rich  in  silver, 
would  pay  a  dividend  of  from  twenty  to  one  hundred  per  cent,  and 
that  there  was  enough  ore  on  the  dump  to  pay  the  par  value  of  the 
stock,  are  matters  of  opinion,  and,  though  false,  do  not  constitute 
fraud. 

FRAUD.— FALSE  REPRESENTATIONS  TO  CONSTITUTE 
FRAUD  must  relate  to  a  material  fact,  and  be  made  with  knowl- 
edge of  their  falsity  and  with  an  intent  that  they  shall  be  acted 
upon,  and  they  must  be  acted  upon  by  another,  to  his  injury,  under 
a  reasonable  belief  that  they  are  true. 

FRAUD— RESCISSION.— If  a  purchaser,  before  making  a  con- 
tract for  the  purchase  of  mining  stock,  personally  visits  and  exam- 
ines the  mine,  he  cannot  rescind  his  contract  of  purchas«  on  the 
ground  of  false  representations  made  by  the  vendor  as  to  the  value 
of  the  mine. 

Action  to  rescind  a  contract  for  the  purchase  of  mining  stock, 
and  to  set  aside  a  conveyance  made  in  payment  for  such  stock, 
on  the  ground  that  the  contract  was  induced  by  false  representa- 
tions and  fraud.  Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

S.  S.  Gregory,  for  the  appellant. 

W.  Olds,  C.  F.  Griffin,  and  W.  S.  Oppenheim,  for  the  appellee^ 
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*^®  CKAIG,  J.  In  regard  to  the  allegations  in  tlie  bill  as  to 
the  organization  of  the  company,  its  ownership  of  the  mines, 
stock  owned  by  Crocker,  and  that  he  was  treasurer  and  mana- 
ger, there  is  no  controversy,  it  not  being  claimed  that  there  was 
any  falsity  as  to  these  averments.  In  reference  to  a  large  portion 
of  the  other  averments  of  fact  set  up  and  relied  upon  in  the  bill, 
it  will  be  found,  upon  due  examination,  that  in  the  main  they 
are  not  representations  of  fact,  but,  on  the  other  hand,  they  are 
mere  matters  of  opinion.  Under  the  latter  head  may  be  men- 
tioned the  following:  That  the  mines  were  rich  with  silver,  and 
that  they  would  pay  a  dividend  of  from  twenty  to  one  hundred 
per  cent;  that  there  was  enough  silver  ore  on  the  dump  at  the 
mines  to  pay  the  par  value  of  the  stock,  and  other  like  state- 
ments. These  allegations  of  mere  matter  of  opinion,  as  will  be 
seen  from  the  authorities  hereinafter  referred  to,  whether  false 
or  true,  do  not  '"***  form  a  basis  upon  which  an  action  can  be 
founded.  There  are,  however,  some  four  or  five  allegations  of 
fact,  as  contradistinguished  from  allegations  of  opinion,  which 
we  will  consider. 

In  regard  to  the  allegations  that  the  vein  runs  from  east  to 
west,  lacking  forty  feet  of  a  half  mile,  that  it  varies  in  width 
from  six  to  fifty  feet,  and  that  the  depth  of  the  vein  is  two  hun- 
<lred  feet,  from  an  examination  of  the  testimony  of  the  defendant 
and  the  complainant,  and  the  superintendent,  Ewing,  and  the 
report  of  Bridge,  it  will  be  found  such  allegations  were  substan- 
tially correct. 

The  next  allegation  of  fact  is,  that  the  mine  was  what  was 
known  as  a  fissure  vein.  Crocker  testified  that  the  vein  was  a 
fissure  vein,  as  that  term  is  understood.  He  testified:  "A  fissure 
vein,  according  to  Hughes'  dictionary,  is  a  longitudinal  open- 
ing with  a  foreign  substance  in  it.  The  vein  is  a  fissure  vein  in 
the  San  .Javier  and  Guadalupe  mines."  In  this  he  seems  to  be 
■corroborated  by  Bridge  and  contradicted  only  by  Ewing,  and 
Swing's  testimony  is  contradicted  by  his  statement  to  Manley 
at  the  time  4ie  visited  the  mine.  Under  the  evidence  it  cannot 
be  said  that  this  statement  was  false. 

The  next  allegation  of  fact  is,  that  a  carload  of  ore  taken  from 
the  mine  had  been  sent  to  the  Monterey  smelter,  which  assayed 
eixty-eight  ounces  per  ton.  The  defendant,  Crocker,  testified 
that,  before  the  statement  was  made,  and  before  he  incorporated 
it  in  his  written  statement  to  Manley,  Jaurequeberry,  the  mana- 
ger, informed  him  of  the  fact,  and  that  Ewing,  who  was  also  in 
charge  of  the  mines,  corroborated  the  statement.    The  statement 
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was,  tlierefore,  made  by  the  defendant  in  good  faith,  believing 
it  to  be  true.  Whether  the  statement  was  true  or  false  is  left  in 
doubt  from  the  evidence.  A  carload  of  ore  was  shipped  to  Mon- 
terey, but  whether  it  was  shipped  from  the  mine  in  question  or 
some  other  mine  is  left  in  doubt  from  the  evidence.  Ewing 
testified  that  he  shipped  the  ore  from  the  Incarnacion  mines,  *®^ 
while  the  witness  Shope  testified  that  he  shipped  a  half  carload, 
but  not  from  the  mine  in  question.  It  may  be  true  that  this 
statement  was  false,  but  there  is  so  much  uncertainty  and  doubt 
in  regard  to  what  the  fact  really  was  that  it  would  not  be  safe 
to  convict  a  person  of  fraud  on  such  uncertain  testimony. 

The  next  allegation  of  fact  was,  that  "our  general  assays  of 
number  of  ounces  per  ton  reaches  now  over  two  hundred  ounces 
per  ton."  This  statement  was  made  before  the  defendant  had 
worked  the  mine,  and,  of  course,  had  reference  to  assays  of 
samples  of  ore,  and  it  appears  from  the  testimony  that  assays 
of  sample  or  specimen  ores  run  higher  than  the  ore  when  milled 
in  large  quantities,  and  we  find  no  evidence  in  the  record  that  thfr 
statement  was  not  true. 

There  is  also  an  allegation  that  there  was  a  statement  that 
the  mill  at  the  mines  was  to  be  capable  of  crushing  fifty  tons  per 
day.  The  writing  containing  the  defendant's  statement  con- 
tains no  such  averment,  and  Crocker  testified  that  in  all  the  con- 
versations the  talk  was  that  the  mill  was  to  be  a  ten-stamp  mill- 
In  this  he  is  corroborated  by  C.  N.  Harold,  who  testified  that 
Crocker  said  he  would  have  the  mill  running  in  ninety  days, 
and  the  capacity  was  to  be  thirty  tons  a  day,  and  he  intended  to 
add  more  soon. 

Under  the  facts  established  by  the  evidence,  was  the  complain- 
ant entitled  to  a  decree? 

In  Southern  Development  Co.  v.  Silva,  125  U.  S.  247,  the  su- 
preme court  of  the  United  States  lays  down  the  rule  in  regard  ta 
a  recovery  in  a  case  of  this  character,  as  follows:  "1.  That  the  de- 
fendant has  made  a  representation  in  regard  to  a  material  fact;. 
2.  That  such  representation  is  false;  3.  That  such  representa- 
tion was  not  believed  by  the  defendant,  on  reasonable  grounds, 
to  be  true;  4.  That  it  was  made  with  the  intent  that  it  should  be- 
acted  upon;  5.  That  it  was  acted  on  by  complainant  to  his  dam- 
age; and  6.  That  ^^*  in  so  acting  on  it  the  complainant  was  ig- 
norant of  the  falsity,  and  reasonably  believed  it  to  be  true." 

In  regard  to  the  kind  or  character  of  representations  which 
are  actionable,  Bigelow  on  Fraud,  volume  1,  page  473,  lays  down 
tlie  rule  that  the  representations  must  consist  of  matters  of  fact^ 
and  not  of  opinion. 
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In  Hemmer  v.  Cooper,  8  Allen,  334,  in  speaking  in  regard  to 
representations  of  a  vendor  in  regard  to  the  price  he  paid  for 
real  estate,  the  court  said:  "The  representations  of  a  vendor  of 
real  estate  to  the  vendee  as  to  the  price  which  he  paid  for  it  are 
to  be  regarded  in  the  same  light  as  representations  respecting  its 
value.  A  purchaser  ought  not  to  rely  upon  them,  for  it  is  settled 
that,  even  when  they  are  false  and  uttered  with  a  view  to  de- 
ceive, they  furnish  no  ground  of  action:  Medbury  v.  Watson,  6 
Met.  246;  39  Am.  Dec.  726;  and  cases  there  cited."  In  Holbrook 
V.  Conner,  60  Me.  678,  11  Am.  Kep.  212,  the  same  doctrine  is 
announced. 

In  Hauk  v.  Brownell,  120  111.  161,  163,  the  cases  from  Mas- 
sachusetts and  Maine  are  cited  with  approval,  and  it  is  said: 
"Where  the  vendor  and  vendee  are  dealing  at  arm's  length  with 
each  other,  the  representations  of  the  former  as  to  the  cost  of 
his  property,  even  though  false  and  made  with  a  view  to  deceive, 
will  furnish  no  ground  of  action.  They  are  looked  upon  merely 
as  representations  in  regard  to  value,  urged  for  the  purpose  of 
enhancing  the  price,  and  any  purchaser  who  relies  upon  them  is 
considered  as  too  careless  of  his  own  interest  to  be  entitled  to 
relief." 

In  Noetling  v.  Wright,  72  HI.  390,  392,  in  speaking  in  regard 
to  representations  made  by  a  vendor  of  property  as  to  value,  the 
price  he  has  been  offered  or  the  good  qualities  of  the  property, 
it  is  said:  "Statements  of  this  character  do  not  in  anywise  relieve 
the  purchaser  from  the  responsibility  of  investigation  into  the 
true  condition  or  value  of  the  property  about  to  be  purchased. 
Such  statements  are  only  regarded  as  gratis  dicta,  and  as  is  well 
said  by  Kerr  in  his  work  on  Fraud  and  Mistake,  293,  page  84: 
*A  man  who  relies  on  such  affirmations,  made  by  a  person  whose 
interest  might  so  readily  prompt  him  to  invest  the  property  with 
exaggerated  value,  does  so  at  his  peril,  and  must  take  the  conse- 
quences of  his  imprudence.* " 

Tuck  V.  Downing,  76  111.  71,  95,  was  a  bill  to  rescind  a  con- 
tract for  fraud  where  mining  stock  had  been  sold,  as  is  the  case 
here,  and,  in  discussing  what  may  be  regarded  as  mere  opinion 
or  a  statement  of  fact,  it  is  among  other  things  said:  "The  ex- 
travagant declarations  of  appellant  after  his  return  to  Erie  with 
the  committee  of  examination,  and  made  in  their  presence,  that 
a  silver  mine  with  copper  croppings  was  an' inexhaustible  mine 
of  wealth;  that  the  'Aqua  Frio'  and  'Black  Metallic'  were  the 
biggest  things  in  Utah;  that  situated  at  the  Fork  Hills  was 
greatly  to  their  advantage;  that  they  were  well-developed  mines, 
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with  well-defined  veins;  that  he  had  never  seen,  in  all  his  ex- 
perience, such  a  'blow  out;*  that  a  furnace  ought  to  be  erected  at 
once,  as  the  ore  could  be  mined,  and  all  the  money  put  into  it 
could  be  got  out  in  a  few  months — ^was  mere  gassing,  and  for  the 
purpose  of  extolling  what  tliese  men,  through  their  committee, 
had  seen,  and  could  judge  of  the  prospects  and  promise  for  them- 
selves. There  was  nothing  unlawful,  or  prohibited  in  law,  in  all 
this.  It  was  after  this  examination  and  report  by  Camp  and 
Barr  the  share  was  bought  by  complainant  and  the  note  in  ques- 
tion executed,  and  a  deed  delivered  and  accepted  for  the  prop- 
erty. It  is  impossible  their  statement  should  be  regarded  as 
anything  more  than  opinions,  for  no  man  can  tell  how  a  discov- 
ery like  this  may  result.  Appellee  could  have  understood  them 
in  no  other  sense,  and  the  same  may  be  said  of  the  report  of  the 
committee.  They  were  opinions  founded  on  facts  as  they  ap- 
peared to  them."  In  Southern  Development  Co.  v.  Silva,  135 
IT.  S.  247,  Tuck  v.  Downing,  76  111.  71,  was  cited  and  a  large 
portion  of  the  opinion  quoted  with  approval,  ^^*  In  Farnsworth 
V.  Duffner,  li2  U.  S.  43,  the  same  doctrine  is  announced. 

There  are  other  authorities  holding  to  the  same  doctrine,  but  it 
will  not  be  necessary  to  cite  them  here.  It  is  manifest,  under  the 
law  as  established  in  the  text-books  and  in  the  decisions  of  the 
different  courts,  the  complainant  has  failed  to  make  out  a  case 
wherein  he  was  entitled  to  recover. 

There  is  another  fact  connected  with  the  case  that  has  an 
important  bearing.  It  appears  that  in  the  latter  part  of  April, 
1893 — long  before  the  conveyance  was  made  which  complain- 
ant seeks  to  set  aside — ^he  determined  to  visit  the  mine  for  the 
purpose  of  determining  for  himself  whether  the  mine  was  in  fact 
what  it  was  represented  to  be.  He  went  there  and  was  met  by 
Ewing,  the  superintendent,  0.  P.  Crocker,  a  son  of  the  defend- 
ant, McGuire,  and  a  Mexican.  He  made  a  thorough  examina- 
tion of  the  mine  and  its  prospects.  He  walked  over  the  grounds, 
went  into  the  shafts,  made  selections  of  specimens  for  assay, 
placed  each  specimen  in  a  small  sack  prepared  for  that  purpose, 
marked  each  one  and  then  placed  the  small  sacks  in  a  large  one, 
and  brought  the  specimens  home  with  him  and  had  them  as- 
sayed. Upon  his  return  he  gave  glowing  accounts  of  the  mine 
and  the  richness  of  its  ore.  The  witness  Harold  detailed  a  con- 
versation he  had  with  Manley  after  his  return,  substantially  as 
follows:  "I  think  I  asked  him  something  about  the  quantity  of 
ore  he  found,  and  as  we  looked  at  each  sample  I  would  ask  him 
how  much.    He  would  make  the  remark  that  there  were  thou- 
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sands  of  tons,  and  of  others  not  quite  so  much,  but  lie  said  there 
was  plenty  of  ore,  and  again  I  think  he  made  the  statement  to 
me  that  there  was  all  the  ore  there  that  you  could  wish  for/'  On 
cross-examination,  the  witness  said,  referring  to  Manley:  "He 
said  there  was  a  great  quantity  of  ore  on  the  dump,  and  that  a 
numher  of  assays  were  made  from  the  dump  which  showed 
it  to  be  very  valuable,  and  judging'^^*  from  the  quantity  on 
tlie  dump  he  thought  there  was  one  hundred  thousand  dollars  on 
the  dump.  He  also  based  his  opinion  on  what  he  saw  in  the 
mine — not  only  what  he  saw  in  the  mine,  but  the  length  of  the 
mine  where  they  could  trace  the  ore."  Other  witnesses  corrob- 
orarted  these  statements. 

When  the  complainant  was  at  the  mine  he  was  afforded  every 
facility  to  examine  and  investigate  that  he  desired,  and  the  speci- 
mens which  he  brought  away  were  of  his  own  selection.  On  the 
hearing,  the  court  foimd  that  no  fraud  or  deception  was  prac- 
ticed on  the  complainant  in  the  selection  of  the  specimens,  nor 
were  they  tampered  with  by  the  defendants,  and  the  finding 
seems  to  be  sustained  by  the  evidence. 

In  regard  to  the  assays  of  the  specimens  and  the  faith  of  the 
complainant  in  the  mine  if  the  specimens  fairly  represented  the 
ore  therein,  he  testified: 

"Q.  Was  the  result  of  these  assays  satisfactory  to  you?  A. 
They  were. 

^•'Q,  They  were  such,  were  they  not,  that  if  you  believed  that 
that  ore — that  these  specimens  fairly  represented  the  ore  in  that 
mine — ^you  would  still  regard  that  as  a  good  mine,  would  you 
not?    A.  I  felt  quite  well  satisfied. 

"Q.  That  would  be  your  feeling  now,  would  it  not?  A.  Yes, 
sir. 

"Q.  If  you  felt  that  it  was  honest?  A.  The  assays  I  had  made, 
made  an  average  of  two  hundred  and  twenty-eight  ounces  per 
ton. 

"Q.  Did  that  include  those  high  grade  assays?  A.  All  of 
them. 

"Q.  The  three  hundred  and  seventy-one  and  twenty-three 
hundred  ounces?  A.  Yes,  sir.  And  I  consulted  with  some 
miners  here,  who  told  me  that  if  the  mine  did  have  that — well, 
we  had  a  perfect  bonanza,  and  1  was  very  much  pleased  with  the 
result  of  the  assays. 

"Q.  And  you  would  still  feel,  notwithstanding  everything  else 
that  has  been  said  and  done,  if  you  were  convinced  *®*  that  the 
apecimens  you  obtained  represented  an  honest  average  of  the 
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mine,  you  would  still  feel  that  it  was  a  good  mine,  would  you 
not?    A.  I  would.    I  think  it  would  pay  well." 

The  evidence  in  this  record  fails  to  show  that  the  complain- 
ant was  imposed  upon  in  the  selection  of  the  specimens,  or  that 
any  fraud  was  practiced  on  him  after  they  were  selected.  If, 
therefore,  the  specimens  failed  to  represent  an  honest  average 
of  the  mine,  the  complainant,  and  he  alone,  was  to  hlame. 

In  Farnsworth  v.  Duffner,  142  U.  S.  43,  which  was  a  bill  for 
the  rescission  of  a  contract  of  purchase  and  to  recover  the  money 
paid  on  the  contract  on  the  ground  that  it  was  entered  into 
through  false  and  fraudulent  representations,  in  the  decision 
of  the  case  it  was  said:  "Where  the  means  of  knowledge  are  at 
liand  and  equally  available  to  both  parties,  and  the  subject  of 
purchase  is  alike  open  to  their  inspection,  the  pur- 
chaser does  not  avail  himseK  of  these  means  and  opportunities,. 
he  will  not  be  heard  to  say  that  he  has  been  deceived  by  the 
vendor's  misrepresentations."  It  is  there,  among  other  things^ 
also  said:  "In  Ludington  v.  Eenick,  7  W.  Va.  273,  it  was  held 
that  *a  party  seeking  the  rescission  of  a  contract  on  the  ground 
of  misrepresentation  must  establish  the  same  by  clear  and  ir- 
refragable evidence;  and  if  it  appears  that  he  has  resorted  to  the 
proper  means  of  verification,  so  as  to  show  that  he  in  fact  relied 
upon  his  own  inquiries,  or  if  the  means  of  investigation  and  veri- 
fication were  at  hand  and  his  attention  drawn  to  them,  relief 
will  be  denied,'  In  the  case  of  Atwood  v.  Small,  decided  by  the 
house  of  lords,  and  reported  in  6  Clark  &  F.  232,  233,  it  was 
held  that  'if  a  purchaser,  choosing  to  judge  for  himself,  does  not 
avail  himself  of  the  knowledge  or  means  of  knowledge  open  to 
him  or  to  his  agents,  he  cannot  be  heard  to  say  he  was  deceived 
by  the  vendor's  representations.'  And  in  2  Pomeroy's  Equity 
Jurisprudence,  section  892,  it  is  declared  that  a  party  is  not  justi- 
fied in  relying  ^^"^  upon  representations  made  to  him:  '1.  When,, 
before  entering  into  the  contract  or  other  transaction,  he  ac- 
tually resorts  to  the  proper  means  of  ascertaining  the  truth  and 
verifying  the  statement;  2.  W^hen,  having  the  opportunity  of 
making  such  examination,  he  is  charged  with  the  knowledge 
which  he  necessarilj'  would  have  obtained  if  he  had  prosecuted 
it  with  diligence;  3.  When  the  representation  is  concerning  gene- 
ralities equally  within  the  knowledge  or  the  means  of  acquiring; 
knowledge  possessed  by  both  parties.*  But  if  the  neglect  to  make 
reasonable  examinations  would  preclude  a  party  from  rescinding 
a  contract  on  the  ground  of  false  and  fraudulent  representations,, 
a  fortiori  is  he  precluded  when  it  appears  that  he  did  make  such 
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examination  and  relied  upon  the  evidences  obtained  by  such  ex- 
amination, and  not  upon  the  representations." 

What  was  said  in  the  ease  cited  apphes  here.  The  complain- 
ant, apparently  not  being  satisfied  with  the  representations  of 
Crocker  in  regard  to  the  mine,  proceeded  to  see  and  investigate 
for  himself;  and  after  making  a  thorough  examination  he  had,. 
60  far  as  appears,  as  much  information  in  regard  to  the  mine 
and  its  richness  as  the  defendant,  Crocker,  and  he  doubtless  re- 
lied upon  the  information  obtained  rather  than  upon  represen- 
tations which  had  been  made  before. 

In  view  of  all  the  facts,  we  do  not  think  the  evidence  make» 
out  a  case  which  would  authorize  a  court  of  equity  to  rescind  the 
contract. 

The  judgment  of  the  superior  court  will  be  reversed  and  the 
cause  will  be  remanded,  with  directions  to  dismiss  the  bill. 


FRAUD— FALSE  REPRESENTATIONS— OPINIONS.— Mere  ex- 
presslons  of  belief  or  opinion  as  to  the  quality  or  value  of  article* 
Bftlfl,  though  false,  cannot  be  made  the  basis  of  an  action  for  deceit. 
In  the  absence  of  either  fraud  or  warranty:  Handy  v.  Waldron,  IS 
R.  I.  567;  49  Am.  St.  Rep.  794;  but  in  Hedin  v.  Minneapolis  Medteal 
etc.  Inst.,  02  Minn.  146;  54  Am.  St.  Rep.  628,  it  was  held  that  a  false 
statement  of  opinion  as  to  a  subject  on  which  one  party  has  spe- 
cial Icnowledge  while  the  other  party  is  ignorant  and  relies  thereon 
to  his  damage,  if  made  fraudulently,  renders  the  person  giving  the 
opinion  liable  in  an  action  for  deceit. 

FRAUD  —  FALSE  REPRESENTATION  —  MATERIAL  FAOT» 
An  action  for  deceit  can  be  maintained  only  when  it  is  shown  that 
a  false  representation  of  a  material  fact  has  been  made  with  Intent 
to  deceive  and  In  Ignorance  relied  upon,  and  that  damage  has  result- 
«Kl  therefrom:  Hedin  v.  Minneapolis  Medical  etc.  Inst.,  62  Minn.  146; 
M  Am.  St.  Rep.  628,  and  note. 
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BANKS  AND  BANKING  —  SALARY  OF  OFFICERS.— The 
power  of  bank  directors  under  a  statute  authorizing  them  to  ap- 
point necessary  officers  and  fix  their  salaries,  Is  confined  to  fixing  a 
recompense  or  reward  to  be  paid  for  performing  such  services  a» 
are  appropriate  to,  and  required  by,  their  duties  as  ofllcers,  and' 
does  not  Include  power  to  give  a  "bonus"  In  addition  to  salary. 

BANKS  AND  BANKINGf— SALARY  OF  OFFICERS— BONUS. 
A  sum  fixed  by  the  directors  of  a  bank  to  be  paid  to  their  president. 
In  addition  to  a  named  salary,  for  his  "acceptance"  of  the  office  and 
the  performance  of  acts  outside  of  the  duties  thereof,  Is  a  bonus 
and  not  salary. 

CORPORATIONS— INCREASE  IN  CAPITAL  STOCK.— A 
conioratlon  organized  under  a  statute  can  Increase  Its  capital  stock 
only  In  the  mode  prescribed  by  such  statute. 
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CORPORATIONS— INCREASE  OF  STOCK.— An  Increase  or 
reduction  of  the  capital  stocl£  of  a  corporation  Is  a  fundamental 
■change  in  its  affairs,  and  must  be  authorized  by  a  majority  of  the 
stocliholders,  at  a  corporate  meeting,  and  in  the  manner  presci-ibed 
by  law. 

CORPORATIONS— INCREASE  OP"  STOCK— A  resolution 
passed  by  the  board  of  directors  of  a  corporation  cannot  fix,  in  ad- 
vance, the  time  for  increasing  the  capital  stock  of  the  corporation, 
without  reference  to  the  action  of  the  stockholders,  or  the  method 
prescri1?e<i  by  statute. 

CORPORATIONS  —  BY-LAWS  —  INCREASE  AND  TRANS- 
FER OP  STOCK.— A  by-law  of  a  corporation  which  seeks  to  keep 
the  future  action  of  the  stockholders  in  reference  to  an  increase  of 
capital  stock  in  subjection  to  the  will  of  the  directors  who  pass  such 
toy-law,  and  which  also  attempts  to  limit  the  right  to  sell  or  trans- 
fer stock  by  Imposing  unreasonable  conditions,  is  illegal  and  void. 

CORPORATIONS  —  LIMITATIONS  ON  TRANSFER  OP 
STOCK.— The  right  of  a  stockholder  in  a  corporation  to  sell  and 
transfer  his  stock  cannot  be  restrained  by  a  by-law,  making  such 
sale  or  transfer  subject  to  the  consent  of  the  directors,  or  refusing 
to  permit  such  transfer  unless  the  directors  are  satisfied. 

CORPORATION-BONUS  TO  OFFICER,  WHEN  INVALID. 
A  bonus  agreed  to  be  paid  by  directors  of  a  corporation  to  their 
president  in  consideration  of  his  contemplated  action  in  carrying  out 
unlawful  provisions  of  a  by-law,  for  the  future  increase  of  the  caifi- 
tal  stock,  ami  for  controlling  the  transfer  thereof,  is  invalid  and 
cannot  be  recovered. 

CORPORATIONS— BONUS  TO  OFFICER— VALIDITY.— Di- 
rectors of  a  corporation  cannot  vote  a  large  bonus  as  compensation. 
In  addition  to  salary,  to  one  of  their  number  as  president,  when  he 
takes  part  in  the  proceedings,  or  his  vote  is  essential  to  the  adoption 
thereof. 

CORPORATIONS— BONA  FIDE  STOCKHOLDERS— RATI- 
FICATION OF  UNAUTHORIZED  ACT.— The  same  men  sitting 
merely  as  temporary  stockholders  of  a  corporation  to  approve  what 
they  have  just  done  as  directors  thereof,  are  not  bona  fide  stock- 
holders for  the  purpose  of  ratifying  an  unauthorized  act  of  the  di- 
rectors. 

CORPORATIONS.— UNAUTHORIZED  ACTS  OF  DIRECT- 
ORS of  a  corporation  can  be  ratified  only  by  bona  fide  stockholders. 

CORPORATION— BONA  FIDE  STOCKHOLDERS— RATIFI- 
CATION  OF  UNAUTHORIZED  ACT.— Bona  fide  stockholders  in  a 
corporation,  for  the  purpose  of  ratifying  the  unauthorized  act  of  its 
directors,  are  such  only  as  own  stock  fully  paid  In  and  dedicated  to 
the  business  of  the  corporation. 

CORPORATIONS— BONUS  TO  OFFICER— VALIDITY.— An 
agreement  by  the  directors  of  a  corporation  to  pay  a  bonus  to  their 
president  for  doing  an  act  forbidden  by  statute,  is  void. 

CORPORATIONS— RELEASE  OF  STOCKHOLDERS.— The 
directors  of  a  corporation  cannot  release  a  'stockholder  from  pay- 
ment for  his  stock,  nor  make  any  arrangement  with  him  by  which 
the  corporation.  Its  creditors,  or  the  state,  shall  lose  any  benefit 
from  his  subscription. 

CORPORATIONS.— DEFENSE  OF  ULTRA  VIRES  Is  avail- 
able to  a  corporation  in  an  action  to  enforce  the  unexecuted  part  of 
a  contract  made  by  it. 

CORPORATIONS— VOID  CONTRACTS.— An  executed  corpo- 
rate  contract,  not  merely  ultra  vires,  but  also  void  as  against  public 
policy,  cannot  be  enforced  In  favor  of  either  party  to  it. 
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CONTEACTS— VALIDITY— RELIEF.— If  parties  cancerned 
In  an  illegal  contract  are  in  pari  delicto,  neither  can  obtain  any  re- 
Uef. 

Assumpsit  based  on  the  following  resolution  adopted  by  the 
directors  of  a  corporation. 

"Whereas,  John  McNulta  has  been  elected  president  of  the 
Corn  Belt  Bank,  and  preliminary  to  his  acceptance  of  said  office 
and  entering  upon  the  duties  of  the  same  it  is  necessary  to  fix  and 
agree  upon  compensation  for  his  services  as  such  president;  there- 
fore, be  it 

"Kesolved,  That  it  is  understood  and  agreed  that  the  compen- 
sation of  John  McNulta,  as  such  president,  shall  be  $100.00  per 
year,  payable  in  semi-annual  installments,  and  as  a  further  con- 
sideration for  his  acceptance  thereof,  an  additional  sum  equal  to 
two  and  one-half  (2^  per  cent  on  all  stock  to  be  issued,  payable 
at  the  time  fixed  for  such  issues,  that  is  to  say,  at  least  $100,000.00 
par  value  of  the  said  stock  is  to  be  issued  within  one  year  after  the 
opening  of  the  said  bank  for  business,  and  another  additional 
$100,000.00,  making  $300,000  in  all  that  is  to  be  issued,  includ- 
ing the  first  issue  of  $100,000.00,  within  two  years  from  that 
date.  The  said  John  McNulta,  by  his  acceptance  hereof,  agrees 
to  subscribe  for  and  take  at  par  value  all  of  such  stock,  in  lots 
of  not  more  than  $50,000.00  each,  within  any  one  period  of  thirty 
days  after  the  preceding  lot  has  been  fully  disposed  of,  paying 
therefor  in  cash  par  value,  with  his  own  funds,  whenever  the 
board  of  directors  shall  find  responsible  persons  agreeing  to  pur- 
chase the  same  from  him  at  such  a  price  as  may  be  fixed  by  the 
board,  not  less  than  105,  and  interest  at  seven  per  cent  from  the 
date  of  the  issue  of  such  stock,  and  to  sell  the  same  to  the  per- 
sons and  in  the  amounts  designated  by  the  board,  with  only  the 
restrictions  in  transfer  in  use  at  the  time  of  the  commencement 
of  business,  for  the  purchase  and  sale  of  which  stock  said  John 
McNulta  is  also  to  have  interest  at  the  rate  of  seven  (7)  per  cent 
per  annum,  and  exchange  on  New  York,  on  all  sums  so  invested 
by  him,  the  overplus  arising  from  the  sale  of  said  stock  by  him 
to  inure  to  the  benefit  of  the  bank,  and  be  disposed  of  as  the 
board  of  directors  may  see  fit." 

Judgment  for  the  defendant,  and  plaintiff  appealed. 

Eowell,  Neville  &  Lindley,  and  Welty  &  Sterling,  for  the  ap- 
pellant. 

J.  K  Pollock,  A.  J.  Barr,  and  Fif er  &  Barry,  for  the  appellee. 
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**i  MAGRUDEK,  J.  It  is  assigned  as  error  that  tlie  trial 
court  refused  to  hold  as  law  certain  propositions  submitted  by  the 
plaintiff  below,  the  appellant  here.  By  the  propositions  so  sub- 
mitted, the  court  was  asked  to  hold,  as  matter  of  law,  "that  the 
resolution  declared  on  is  a  resolution  to  pay  McNulta  an  amount 
€qual  to  two  and  one-half  per  cent  on  all  stock  to  be  issued  m  ad- 
dition to  the  $100,000  past  issued,  and  that  the  whole  per  cent 
was  to^e  due  upon  the  sum  of  $200,000  at  the  end  of  two  years, 
whether  the  stock  was  issued  or  not;  that  it  was  competent  for 
the  directors  of  the  Com  Belt  Bank  to  pass  the  resolution  sued 
on  at  the  date  of  its  passage,  and  to  bind  the  corporation  by  such 
passage;  that  at  the  meeting  of  December  2d  the  record  of  which 
is  in  evidence,  it  was  competent  to  the  bank  directors  to  approve 
and  adopt  the  resolution  declared  on,  and  with  the  assent  of  the 
stockholders  to  bind  the  corporation  by  the  terms  of  the  resolu- 
tion; that  the  approval  of  the  resolution  sued  on  by  the  directors 
at  their  meeting  of  December  2d  and  the  approval  of  the  same 
by  the  stockholders  at  the  same  date,  was  not  ultra  vires." 

The  subject  presented  for  consideration  by  the  assignments  of 
error,  relates  to  the  construction  and  validity  or  invalidity  of  the 
resolution  referred  to,  which  is  set  out  in  full  in  the  statement 
of  facts  preceding  this  opinion. 

The  resolution  provides  for  the  payment  of  both  a  salary  and 
a  bonus.  The  salary  of  appellant  as  president  of  the  board  of  di- 
rectors, or  his  compensation  for  services  as  such  president,  waa 
fixed  at  $100  per  year  payable  in  semi-annual  installments.  Sal- 
arj'  is  a  "reward  or  recompense  for  services  performed,  and  is 
usually  applied  to  the  reward  paid  to  a  public  officer  for  the  per- 
formance of  his  olficial  duties":  21  Am.  &  Eng.  Ency.  of  Law, 
443,  note  3,  and  cases  cited.  The  banking  act  of  this  state  pro- 
vides that  the  directors  elected  by  the  ^^^  subscribers  to  the 
capital  stock  "may  proceed  to  organize  by  the  election  of  one  of 
their  number  as  president,  and  may  appoint  the  necessary  offi- 
cers and  employes  and  fix  their  salaries":  Eev.  Stat.,  c.  16  a,  sec. 
4;  3  Starr  &  Curtis'  Annotated  Statutes,  107.  If  this  confers 
upon  the  board,  of  directors  the  authority  to  fix  the  salary  of  their 
president,  their  power  is  confined  to  fixing  a  recompense  or  re- 
ward to  be  paid  to  him  for  performing  such  services  or  duties, 
as  are  appropriate  to,  and  required  by,  his  office  as  president. 
But  the  resolution  provides  that  he  should  receive  an  "addi- 
tional" sum,  that  is,  a  sum  besides  and  beyond  his  salary,  as  a 
consideration  for  accepting  the  office  of  president,  and  that  this 
additional  sum  should  be  equal  to  two  and  one-half  per  cent  on 
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«11  stock  to  be  issued.  To  pay  a  man  for  accepting  an  office  is 
not  to  pay  him  for  performing  the  duties  of  an  office  after  it  has 
been  accepted.  An  amount  equal  to  two  and  one-half  per  cent 
upon  all  stock  to  be  issued  would  appear  to  be  a  very  large  con- 
sideration to  be  given  for  the  mere  act  of  accepting  the  office  of 
president  of  the  bank,  if  the  words,  "acceptance  thereof,"  were 
understood  in  their  ordinary  meaning.  But  the  second  para- 
^aph  of  the  resolution  shows  that,  by  the  acceptance  of  the 
office,  appellant  agreed  to  take  all  of  the  stock  to  be  issued  at  a 
certain  price,  at  a  certain  time  and  upon  certain  terms,  and  to 
sell  the  same  in  a  certain  way.  What  was  to  be  done  under  the 
agreement  involved  in  the  acceptance  of  the  office  was  not  neces- 
sarily or  appropriately  embraced  in  the  services  or  duties  re- 
<iuired  of  the  president  of  a  bank.  Hence,  the  "additional  sum" 
specified  in  the  resolution  is  a  bonus  and  not  a  salary. 

It  is  very  evident,  that  the  resolution  contemplated  the  pay- 
ment of  the  bonus  of  two  and  one-half  per  cent  upon  the  whole 
^300,000  of  stock,  although  it  is  so  drawn  that  it  can  be  con- 
strued either  as  providing  for  two  and  one-half  per  cent  upon 
the  $300,000,  or  as  providing  for  two  and  one-half  per  cent  upon 
the  $200,000  to  be  issued  ^'*^  after  the  payment  of  the  original 
capital  stock.  Certain  it  is  that  the  appellant  and  those  associ- 
ated with  him  interpreted  the  resolution  as  applying  to  the  orig- 
inal $100,000  of  capital  stock,  becauses  the  bonus  of  two  and 
one-half  per  cent  was  paid  upon  the  original  capital  stock,  as  ap- 
pears from  the  statement  of  the  facts  herein.  The  resolution 
uses  the  worcfs,  "making  $300,000  in  all  that  is  to  be  issued,*' 
thus  treating  the  original  $100,000  of  stock  as  part  of  the  stock 
to  be  issued,  upon  which  the  two  and  one-half  per  cent  was  to 
be  calculated.  The  resolution  was  originally  passed  on  Novem- 
ber 21,  1891,  and  at  that  time  the  original  $100,000  had  only 
been  subscribed  for,  and  not  paid  in,  so  that  the  words,  "paying 
therefor  in  cash  par  value  with  his  own  funds  whenever  the  board 
of  directors  shall  find  responsible  persons  agreeing  to  purchase 
the  same,"  etc.,  would,  upon  that  day,  apply  as  well  to  the  first 
$100,000  as  to  the  second  $200,000.  The  resolution  was  re- 
adopted  on  December  2, 1891,  after  the  $100,000  in  currency  had 
been  counted  by  the  auditor's  representative.  Considered  as  of 
the  latter  date,  the  resolution  would  only  apply  to  the  $200,000 
to  be  issued,  because  it  does  not  stand  to  reason  that  there  would 
be  an  agreement  to  subscribe  for,  and  take  at  par  value,  and  pay 
for  in  cash,  stock  which  had  already  been  subscribed  for  and 
taken  and  paid  for. 
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Appellant  contends  that  he  was  to  have  the  bonus  of  two  and 
one-half  per  cent  upon  all  the  stock,  whether  it  was  actually  is- 
sued or  not;  that  he  was  not  to  have  a  percentage  upon  the  stock, 
but  a  sum  equal  to  two  and  one-half  per  cent  upon  the  stock 
which  it  was  the  purpose  of  the  bank  to  issue  in  the  future,  in 
addition  to  the  original  capital  stock;  and  that  as  the  designa- 
tion of  a  percentage  of  two  and  one-half  per  cent  was  merely 
a  mode  of  expressing  what  sum  total  he  was  to  have,  it  was  im- 
material whether  the  stock  was  issued  or  not.  Whether  the  reso- 
lution is  capable  of  this  construction  or  not,  it  is  not  such  a  reso- 
lution as  entitles  the  appellant  to  a  recovery  '*^^  in  this  case  under 
the  views  hereinafter  expressed.  It  is  quite  clear  from  the  terms 
of  the  resolution  that  the  additional  sum,  equal  to  a  percentage 
on  all  stock  to  be  issued,  was  only  "payable  at  the  time  fixed  for 
such  issues";  and,  as  the  times  fixed  for  the  issuance  of  increases 
in  the  stock  could  only  be  determined  by  the  action  of  the  bona 
fide  stockholders  when  circumstances  would  justify  such  increas- 
es, that  part  of  the  resolution,  which  attempts  to  fix  in  advance 
the  amount  of  the  increase  of  the  stock,  and  the  time  when  such 
increase  should  take  place,  was  invalid. 

Section  2  of  the  banking  act  provides  that  the  application  to 
the  auditor  for  permission  to  organize  shall  state  the  amount 
of  capital.  The  application  here  stated  the  capital  stock  to  be 
$100,000,  and  while  it  also  stated  that  there  was  a  purpose  to 
thereafter  increase  the  capital  stock  to  $300,000,  such  statement 
of  a  mere  purpose  or  intention  had  no  effect  in  the  matter  of  in- 
creasing the  capital  stock. 

The  banking  act  provides  a  mode  in  which  the  capital  stock 
may  be  increased.  By  section  12  of  that  act,  it  is  provided  that, 
whenever  the  board  of  directors  may  desire  to  increase  the  capi- 
tal stock,  they  may  call  a  special  meeting  of  the  stockholders  for 
the  purpose  of  submitting  to  a  vote  of  such  stockholders  the 
question  of  such  increase  of  capital  stock;  that  such  meeting  shall 
be  called  by  giving  to  each  stockholder  either  in  person,  or 
through  the  mail,  a  thirty  days'  notice,  signed  by  a  majority  of 
the  directors,  stating  the  time,  place,  and  object  of  the  meeting, 
and  also  by  publishing  a  general  notice  of  such  meeting  for  three 
successive  weeks  in  a  newspaper;  that  at  such  meeting,  each  stock- 
holder shall  have  one  vote  for  each  share  of  stock  held  by  him, 
and  votes,  representing  two-thirds  of  all  the  stock,  shall  be  neces- 
sary for  the  adoption  of  the  proposed  increase;  that,  at  such  spec- 
ial meeting,  or  at  any  regular  meeting,  the  proposition  for  an 
increase  may  be  submitted  to  a  vote,  *'*'*  and,  if  it  is  carried  by 
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such  two-thirds  vote,  a  certificate  thereof,  verified  by  the  presi- 
dent's affidavit  and  under  the  corporate  seal,  shall  be  filed  in  the 
auditor's  office,  and  in  the  office  of  the  recorder  of  deeds  of  the 
county  where  the  principal  office  of  the  bank  is  located;  that 
upon  the  filing  of  such  certificate,  the  change  proposed  and  voted 
for  as  to  such  increase  of  stock  shall  be  declared  accomplished 
in  accordance  with  such  vote;  and  that  the  bank  shall,  upon  fil- 
ing such  certificate,  cause  a  notice  of  such  "change  of  organiza- 
tion" to  be  published  for  three  successive  weeks  in  a  newspaper 
in  the  county  where  its  principal  office  is  located:  3  Starr  &  Cur- 
tis' Annotated  Statutes,  110,  111. 

As  the  appellee  was  organized  under  the  statute  of  this  state, 
already  referred  to,  it  could  only  accomplish  an  increase  of  its 
capital  stock  in  the  mode  prescribed  by  that  statute.  It  is  well 
established  that  a  corporate  body,  having  only  a  statutory  exist- 
ence, can  only  exercise  its  franchises  and  powers  in  the  manner 
prescribed  by  the  law  under  which  it  is  organized:  Fridley  v. 
Bowen,  87  III.  151.  An  increase  or  reduction  of  the  capital  stock 
of  a  corporation  is  a  fundamental  change  in  its  affairs,  and  must 
be  authorized  by  the  shareholders  at  a  corporate  meeting:  1  Cook 
on  Stocks  and  Stockholders,  sec.  285.  It  is,  in  the  language  of 
the  statute,  a  "change  of  organization.'*  Even  where  the  char- 
ter of  a  corporation  fails  to  state  by  whom  the  power  to  increase 
its  capital  stock  is  to  be  exercised,  its  board  of  directors  have  not, 
merely  by  virtue  of  their  position  as  directors,  the  authority  to 
increase  the  capital  stock  without  the  assent  of  the  shareholders: 
Eidman  v.  Bowman,  58  HI.  444;  11  Am.  Rep.  90.  The  policy 
of  a  corporation  is  always  under  the  control  of  a  majority  of  ita 
stockholders,  and  the  lawful  exercise  of  its  franchise  and  busi- 
ness must  be  regulated  and  governed  by  a  majority  of  its  stock- 
holders: Wheeler  v.  Pullman  Iron  etc.  Co.,  143  111.  197.  By  the 
terms  of  the  law  under  which  appellee  was  organized,  an  increase 
of  its  capital  stock  '*'*®  could  only  be  effected  by  a  vote  represent- 
ing two-thirds  of  all  the  stock.  The  question  of  the  increase  is  re- 
quired to  be  submitted  to  the  vote  of  the  stockholders.  The 
submission  of  the  question  of  the  increase  of  the  stock  to  their 
votes  involves  and  implies  the  exercise  on  their  part  of  their  owa 
free  and  indei)endent  judgment  as  to  the  policy  and  advisability 
of  making  such  increase.  It  involves  the  right  to  determine,  itt 
their  discretion,  not  only  whether  the  stock  should  be  increased, 
but  when  such  increase  is  to  be  made.  In  accomplishing  it,  th* 
mode  prescribed  by  the  law  must  be  followed. 

It  is  manifest,  from  what  has  been  said^  that  a  resolution  pass- 
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ed  by  a  "board  of  directors,  who  are  the  mere  agents  and  trusteef 
of  the  stockholders,  charged  with  the  duty  of  faithfully  manag- 
ing their  affairs,  cannot  fix  in  advance  the  time  for  increasing 
the  capital  stock  of  the  corporation  without  reference  to  the  ac- 
tion of  the  stockholders,  or  the  methods  prescribed  by  the  stat- 
ute. This  is  what  the  resolution  here  under  consideration  at- 
tempts to  do  by  stating,  that  "at  least  $100,000  par  value  of  the 
stock  is  to  be  issued  within  one  year  after  the  opening  of  said 
bank  for  l)usiness,  and  another  additional  $100,000,  ....  with- 
in two  years  from  that  date/'  In  this  respect  the  resolution  was 
v/^holly  invalid.  Its  attempt  to  keep  the  matter  of  increasing  the 
stock  under  the  control  of  the  original  board  of  directors  is 
further  manifest  from  the  provision,  which  it  makes  for  the  sale 
of  the  stock  to  the  persons  and  in  the  amounts  designated  by  the 
board,  "with  only  the  restrictions  in  transfer  in  use  at  the  time 
of  the  commencement  of  business."  The  restrictions  thus  re- 
ferred to  are  contained  in  section  4  of  article  6  of  the  by-laws. 
That  section  provides:  "That  all  of  the  stock  of  this  bank  sold  or 
transferred  shall  be  with  the  express  condition  and  understanding 
that  it  will  be  voted  in  favor  of  all  propositions  submitted  by  the 
board  of  directors  to  increase  the  capital  stock  of  this  bank  from 
time  to  time,  not  exceeding  $50,000  ^^"^  at  any  one  time  or  with- 
in a  period  of  sixty  days,  until  its  capital  stock  reaches  $300,000. 
....  That  the  provisions  of  this  article  and  the  by-laws  of  this 
corporation  shall  become  a  part  of  every  contract  for  the  transfer 
of  any  stock  of  this  bank,  and  shall  operate  as  a  reservation  of  a 
limited  ownership  of  the  stock  transferred,  to  the  extent  of  the 
provisions  hereof,  made  binding  on  the  transferee  by  the  accept- 
ance thereof." 

This  by-law  is  illegal  and  void,  not  only  because  it  seeks  to 
keep  the  future  action  of  the  stockholders  in  reference  to  the  in- 
crease of  the  stock  in  subjection  to  the  will  of  the  original  direct- 
ors who  passed  the  by-law,  but  also  because  it  attempts  to  limit 
the  right  to  sell  or  transfer  stock  by  imposing  unreasonable  con- 
ditions. Shares  of  stock  in  a  corporation  are  as  transferable  as 
any  other  kind  of  personal  property;  and  all  unreasonable  at- 
tempts to  restrain  the  right  to  transfer  such  shares  are  void  as 
being  against  public  policy:  1  Cook  on  Stocks  and  Stockholders, 
sec.  331.  The  right  of  a  stockholder  to  sell  and  transfer  his 
stock  cannot  be  restrained  by  a  by-law  which  makes  such  sale  and 
transfer  subject  to  the  consent  of  the  directors,  or  refuses  to  per- 
mit the  same  unless  the  directors  are  satisfied:  1  Cook  on  Stocki 
and  Stockholders,  sec.  332. 
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As  the  bonus  to  be  paid  to  appellant  was  in  consideration  of 
his  contemplated  action  in  carrying  out  unlawful  provisions  for 
the  future  increase  of  the  stock  and  unlawful  provisions  for  con- 
trolling the  transfer  of  the  stock,  he  is  not  entitled  to  the  re- 
covery of  such  bonus. 

This  conclusion  is  further  warranted  by  the  fact  that  the  reso- 
lution, which  was  passed  for  the  benefit  of  the  appellant,  was  the 
product  of  his  own  influence.  It  must  be  remembered  that  ap- 
pellant owned  nine-tenths  of  the  stock,  he  having  $90,000  and 
the  other  stockholders  only  $10,000.  When  the  $100,000  was 
brought  over  to  the  appellee  bank  from  the  First  National  Bank 
of  Bloomington,  and  counted  by  the  auditor  as  paid  in  upon  the 
subscriptions  to  the  capital  stock,  appellant  was  not  '*^®  only 
held  out  to  the  auditor  as  a  stockholder  who  had  paid  his  sub- 
scription of  $90,000,  but  the  other  stockholders  were  represented 
as  having  paid  their  subscriptions  of  $10,000.  This  sum  of 
$10,000,  submitted  temporarily  to  the  inspection  of  the  auditor, 
was  not  furnished  by  the  stockholders,  but  by  appellant  for  them. 
Appellant  was  president  of  the  board  of  directors.  The  eleven 
directors  were  the  eleven  stockholders,  so  that  whetherthere  was 
a  meeting  of  directors  or  a  meeting  of  stockholders,  appellant,  as 
owner  of  nine-tenths  of  the  stock,  had  the  controlling  interest  and 
was  the  predominant  influence.  On  December  2,  1891,  when  the 
board  of  directors  met  and  readopted  the  resolution  of  November 
21,  1891,  fixing  appellant's  salary  and  giving  him  the  bonus  al- 
ready mentioned,  the  minutes  recite  that  all  the  members  voted 
in  favor  of  the  resolution;  and,  of  course,  all  the  membere  in- 
cluded the  appellant.  On  the  same  day,  when  the  eleven  stock- 
holders met,  all  the  stock  was  represented  and  all  the  members 
and  shares  voted  to  confirm  the  previous  proceedings,  including 
the  passage  of  the  resolution;  and,  of  course,  if  the  minutes  are 
correct,  appellant  must  have  voted  to  approve  the  adoption  of  the 
resolution  and  by-laws,  which  conferred  upon  him  such  large 
compensation.  The  law  is,  that  where  a  salary  or  compensation 
is  voted  to  a  director,  the  vote  is  illegal,  if  it  is  carried  only  by 
including  the  vote  of  the  director  who  receives  the  pay  or  salary: 
1  Cook  on  Stocks  and  Stockliolders,  sec.  657.  Where  the  chief 
stockholder,  who  is  president,  induces  the  directors  to  vote  a 
large  salary  to  him,  the  corporation  may  defeat  the  oflBcer's  action 
at  law  to  recover  it:  1  Cook  on  Stocks  and  Stockholders,  sec.  657; 
also.  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich.  97.  Directors  can- 
not vote  a  salary,  much  less  a  large  bonus  or  compensation,  in  ad- 
dition to  a  salary,  to  one  of  their  number,  as  president,  when  ha 
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takes  part  in  the  proceeding,  or  his  vote  is  essential  to  the  adop- 
tion of  the  resolution:  Wiekersham  v.  Crittenden,  93  Cal.  17, 
and  cases  cited;  Gridley  v.  Lafayette  etc.  Ey.  Co.,  71  111.  200. 

'*^®  It  is  claimed  that  the  resolution  was  ratified  by  a  meeting 
of  the  stockholders.  The  meeting  of  the  stockholders  held  on 
December  2,  1891,  was  composed  of  the  same  men,  eleven  in 
number,  who  constituted  the  board  of  directors,  by  whom  the 
resolution  was  originally  passed.  The  same  men  merely  sat  as 
stockholders  to  approve  what  they  had  just  done  as  directors. 
They  were  not  really  bona  fide  stockholders.  They  paid  nothing 
for  their  stock,  as  appellant  merely  obtained  $100,000  in  cur- 
rency, and  put  it  in  the  bank  for  a  few  hours,  until  the  auditor 
counted  it;  and  it  was  thus  made  to  appear  that  they  weie  stock- 
holders, whose  stock  had  been  fully  paid  for. 

Section  5  of  the  banking  act  provides  that  "when  the  directors 
have  organized  ....  and  the  capital  stock  of  such  association 
shall  have  been  all  fully  paid  in  and  record  of  the  same  laid  be- 
fore the  auditor,  he  shall  ....  make  a  thorough  examination 
into  the  affairs  of  such  association,  and  if  satisfied  the  authorized 
capital  has  been  paid  in,  and  that  the  association  has  the  full 
amount  dedicated  to  the  business,  ....  he  shall  give  them  a 
written  or  printed  certificate  under  seal  authorizing  them  to  com- 
mence the  business,"  etc:  3  Starr  &  Curtis'  Annotated  Statutes, 
108.  The  stockholders  who,  under  the  statute,  would  have  tho 
power  to  ratify  the  previous  acts  of  the  directors  done  before  the 
stock  was  paid  for,  were  such  bona  fide  stockholders  as  owned 
stock  "all  fully  paid  in"  and  "dedicated  to  the  business"  of  the 
association.  Here,  however,  there  was  no  actual  payment,  as  the 
money  was  withdrawn  as  soon  as  counted  by  the  auditor.  The 
association  did  not  have  the  full  amount  of  its  capital  stock  dedi- 
cated to  the  business.  Stockholders,  claiming  to  be  such  by  the 
means  thus  designated,  were  not  bona  fide  stockholders:  Bates  v. 
Great  Western  Tel.  Co.  134  111.  536;  Terwilliger  v.  Great  Western 
Tel.  Co.,  59  111.  249.  Consequently,  their  ratification  amounted 
to  nothing. 

*****  In  addition  to  this,  the  unlawful  character  of  the  contract 
with  appellant  as  embodied  in  the  resolution  appears  upon  the 
face  of  the  resolution  itself.  By  it  appellant  agrees  to  subscribe 
for,  and  take  at  par  value,  all  the  stock,  and  pay  for  it  in  cash  par 
value  with  his  own  funds,  not  absolutely  and  unconditionally,  but 
only  when  "the  board  of  directors  shall  find  responsible  persons 
.agreeing  to  purchase  the  same  from  him,"  etc.  His  own  funds  are 
to  be  at  once  replaced  by  money  to  be  furnished  by  purchasers  of 
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«tock  to  be  found  by  the  directors.  The  resolution  contemplates 
only  the  temporary  use  of  moneys  to  be  supplied  by  appellant  for 
the  purpose  of  taking  the  stock  at  its  par  value.  Courts  will  con- 
strue a  contract  in  the  light  of  the  circumstances  surrounding 
the  parties,  and  of  the  objects  which  they  evidently  had  in  view: 
Torrence  v.  Shedd,  156  111.  194.  So  construing  the  present  reso- 
lution, it  contemplates  the  doing  of  that  which  was  actually 
done,  that  is  to  say,  the  temporary  supply  of  fimds  for  the  pur- 
pose of  having  them  counted  by  the  auditor,  and  thus  illegally 
accomplishing  an  organization  of  the  bank  with  authority  to 
proceed  to  business,  and  to  dispose  of  stock  apparently  paid  up  in 
full.  The  bonus  or  compensation,  which  appellant  was  to  re- 
ceive, was  to  be  paid  to  him  for  doing  that  which  was  in  direct 
contravention  of  the  statute,  because  the  statute  requires  the  cap- 
ital stock  to  be  fully  paid  in  and  dedicated  to  the  business  of  the 
association.  The  agreement  embodied  in  the  resolution  is  an 
agreement  to  do  an  act  forbidden  by  the  statute,  and  therefore  is 
not  binding:  Penn  v.  Bornman,  102  111.  523;  Davis  v.  Old  Col- 
ony R.  R.  Co.,  131  Mass.  258;  41  Am.  Eep.  221;  Miner  v.  Belle 
Isle  Ice  Co.,  93  Mich.  97. 

The  effect  of  the  resolution,  and  of  what  was  done  under  it, 
was  to  release  the  original  subscribers  to  the  capital  stock  from 
the  obligation  to  pay  their  subscriptions.  Wlien  the  $100,000 
was  paid  in,  the  subscriptions  appeared  to  be  thereby  discharged, 
but  when  it  was  taken  out  nothing  remained  in  the  bank  to  giiow 
payments  *'^  of  the  subscriptions.  Until  sales  were  made  of  the 
stock,  the  bank  had  no  funds  whatever,  all  pretended  payments 
upon  the  subscriptions  being  withdrawn.  "It  has  been  settled 
by  very  numerous  decisions  that  the  directors  of  a  company  are 
incompetent  to  release  an  original  subscriber  to  its  capital  stock, 
■or  to  make  any  arrangement  with  him  by  which  the  company,  its 
creditors,  or  the  state,  shall  lose  any  of  the  benefit  of  his  sub- 
scription. Every  such  arrangement  is  regarded  in  equity,  not 
merely  as  ultra  vires,"  but  as  unjust  to  the  other  stockholders,  to 
the  public  and  to  the  creditors  of  the  company:  Burke  v.  Smith, 
16  Wall.  390;  Melvin  v.  Lamar  Ins.  Co.,  80  111.  446;  22  Am.  Rep. 
199;  Bedford  R.  R.  Co.  v.  Bowser,  48  Pa.  St.  29;  Osgood  v.  King, 
42  Iowa,  478. 

It  is  claimed  by  counsel  for  appellant  that,  even  if  the  contract 
embodied  in  the  resolution  is  ultra  vires,  the  appellee  cannot  avail 
itself  of  the  defense  of  ultra  vires,  where  the  contract  has  been 
in  good  faith  performed  by  the  other  party  to  it,  and  the  corpora- 
tion has  had  the  benefit  of  the  contract  and  of  the  performance. 
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It  is  true,  as  a  general  rule,  that  a  corporation  cannot  avail  itself 
of  the  defense  of  ultra  vires,  when  a  contract,  not  immoral  in 
itself  nor  forbidden  by  any  statute,  has  been  in  good  faith  fully 
performed  by  the  other  party,  and  the  corporation  has  had  the- 
full  benefit  of  its  performance:  Kadish  v.  Garden  City  etc.  Bldg. 
Assn.,  151  lU.  531;  42  Am.  St.  Eep.  256.  But  while  the  rule  is,, 
that  thp  executed  dealings  of  a  corporation  under  such  a  contract 
will  be  allowed  to  stand,  yet  the  rule  is  otherwise  where  the  con- 
tract ultra  vires  remains  executory:  Thomas  v.  Eailroad  Co.,  101 
U.  S.  71;  Kadish  v.  Garden  City  etc.  Bldg.  Assn.,  151  111.  531;  42 
Am.  St.  Eep.  256.  In  the  latter  case,  courts  will  oftentimes  inter- 
fere to  prevent  its  enforcement.  Here,  the  object  of  the  suit  is  to 
recover  what  is  claimed  to  be  due  upon  the  unexecuted  part  of  the 
contract.  Appellant  is  suingto  recover  a  bonus  of  two  and  one-half 
per  cent  upon  $150,000  of  stock,  which  has  never  been  issued, 
under  a  contract  ^^^  which  is  clearly  ultra  vires,  so  far  as  it  at- 
tempts to  control  the  increase  of  the  capital  stock  in  a  manner 
not  authorized  by  the  statute.  If  this  be  regarded  as  a  contract 
merely  ultra  vires,  that  is,  a  contract  not  within  the  power  con- 
ferred upon  the  corporation  by  the  act  of  its  creation,  the  def  ense^ 
of  ultra  vires  is  here  allowable,  as  the  present  action  is  brought 
to  enforce  the  executory  part  of  the  contract:  Thomas  v.  Eail- 
road Co.,  101  U.  S.  71.  So  far  as  the  executed  part  of  it  is  con- 
cerned, that  is  to  say,  so  far  as  appellant  has  been  paid  his  bonu* 
upon  the  original  issue  of  $100,000  of  the  stock  and  upon  the  sec- 
ond issue  of  $50,000,  appellee  cannot  recover  back  the  amounts 
thus  already  paid  under  the  plea  of  setoff,  if  the  contract  be 
pleaded  as  merely  ultra  vires  in  the  sense  already  stated. 

But  the  resolution  here  sued  upon,  regarded  as  a  contract  be- 
tween appellant  and  the  appellee  corporation,  is  a  contract  which 
is  illegal  in  its  character,  and  contemplates  action  which  is  for- 
bidden by  the  statute.  Such  a  contract  is  not  merely  ultra  vires, 
but  it  is  void  as  against  public  poHcy,  and  will  not  be  enforced 
in  favor  of  either  party  to  it.  Where  parties  concerned  in  ille- 
gal agreements  are  in  pari  delicto,  the  law  will  not  aid  either,  but 
will  leave  them  without  remedy  against  each  other:  Bishop  v. 
American  Preservers'  Co.,  157  111.  284;  48  Am.  St.  Eep.  317. 

We  are,  therefore,  of  the  opinion  that  appellant  is  not  entitled 
to  recover  the  bonus  claimed  by  him  upon  the  unissued  stock, 
and  that,  under  its  plea  of  setoff,  appellee  is  not  entitled  to  re- 
cover back  what  has  already  been  paid  to  appellant.  It  follows 
that  there  was  no  error  in  refusing  to  hold  as  law  the  proposi- 
tions submitted  by  the  appellant  to  the  trial  court. 

The  judgments  of  the  appellate  and  circuit  courts  are  affirmed.. 
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CORPORATIONS- INCREASE  OF  CAPITAL  STOCK.— For  a 
fraudulent  Increase  of  Its  capital  stock  a  corporation  Is  answerable 
because  such  increase  is  the  act  of  the  corporation:  Dorsey  Machine 
Co.  V.  McCaffrey,  139  Ind.  545;  47  Am.  St.  Rep.  290,  and  note. 

CORPORATIONS- BIGHT  OF  STOCKHOLDERS  TO  SELL 
STOCK.— Stockholders  In  a  corporation,  Including  its  directors  who 
own  stock,  have  indisputable  right  to  dispose  of  their  stock  at  their 
pleasure:  Trlsconi  v.  Winship,  43  La.  Ann.  45;  26  Am.  St.  Rep.  175, 
and  note.  See,  also,  the  extended  note  to  Thompson  v.  Reno  Sav. 
Bank,  3  Am.  St.  Rep.  864. 

CORPORATIONS— ULTRA  VIRES  AS  A  DEFENSE.— While  an 
ultra  vires  contract  made  with  a  corporation  remains  executory 
neither  party  to  it  is  estopped  from  asserting  its  invalidity:  Long  v. 
Greorgia  Pac.  Ry.  Co.,  91  Ala.  519;  24  Am.  St.  Rep.  931,  and  note; 
Sherman  etc.  Co.  t.  Morris,  43  Kan.  282;  19  Am.  St.  Bep.  134,  and 
note. 


Shea  v.  Murphy. 

[164  Illinois,  614.] 

DEEDS— MENTAL  CAPACITY  TO  MAKE.- The  fact  that 
the  mind  of  a  grantor  may  have  been  somewhat  Impaired  by  age 
or  disease  does  not  justify  a  court  In  setting  aside  his  deed.  The 
deed  is  valid  if  the  grantor  has  sufficient  mental  capacity  to  prop- 
erly understand  and  comprehend  its  nature,  character,  and  scope. 

DEEDS.— UNDUE  INFLUENCE  to  render  a  deed  void,  must 
be  of  a  character  to  deprive  the  grantor  of  free  agency. 

DEEDS— DELIVERY  AFTER  DEATH.— If  a  grantor  execu- 
ted a  deed  and  placed  it  in  the  hands  of  a  third  party  to  be  held 
and  delivered  to  the  grantee  after  the  grantor's  death,  reserving  to 
himself  no  control  over,  nor  right  to  recall  or  revoke  it,  these  facts 
constitute  a  valid  delivery. 

JUDGMENTS— ERRONEOUS  INSTRUCTIONS  AS  GROUND 
FOR  REVERSAL.— A  decree  sustained  by  evidence  cannot  be  re- 
versed for  erroneous  instructions  If  the  verdict  is  merely  advisory. 

DEEDS— EVIDENCE  TO  IMPEACH.— Statements  made  by  a 
grantor  are  inadmissible  in  evidence  to  impeach  his  deed. 

Bill  to  partition  certain  land  and  to  set  aside  a  deed  thereto 
brought  by  plaintiffs,  as  heirs  at  law  of  Patrick  Murphy,  deceased, 
against  Thomas  Murphy,  who  held  the  land  under  a  deed  exe- 
cuted by  Patrick  Murphy  in  his  lifetime.  Decree  dismissing  the 
bill,'  and  plaintiffs  appealed. 

E.  J.  Kelly,  and  Brewer  &  Strawn,  for  the  appellants. 

V.  J.  Duncan,  T.  F.  Doyle,  and  W.  A.  Panneck,  for  the  appel- 
lees. 

***  CRAIG,  J.  While  it  is  true  that  when  the  deeds  were  exe- 
cuted Patrick  Murphy  was  advanced  in  years  and  was  somewhat 
feeble  in  body,  and  perhaps  his  mind  was  not  as  bright  and  vig- 
orous as  it  had  been  in  former  years,  yet  WQ  do  not  find  in  the 
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record  any  satisfactory  evidence  that  he  was  of  unsound  mind, 
or  incapable  of  transacting  business  such  as  disposing  of  property 
by  deeds  of  conveyance.  It  appears  from  the  evidence  that  on 
the  evening  of  October  11, 1893,  he  made  up  his  mind  to  send  for 
some  person  to  prepare  deeds.  On  the  next  morning,  he  sent 
the  defendant  Thomas  Murphy  to  La  Salle  for  one  Haskins,  an 
attorney,  to  prepare  the  papers.  The  attorney  came  and  pre- 
pared the  deeds  as  he  was  directed  by  Patrick  Murphy.  They 
were  read  over  but  not  then  executed.  Haskins,  in  his  testimony 
in  regard  to  the  mental  capacity  of  Murphy,  testified:  "In  my 
judgment  his  condition  mentally  was  just  as  sound  as  any  man 
I  ever  met."  Two  days  after  the  deeds  were  written  they  were 
executed,  and  acknowledged  before  a  justice  of  the  peace.  John 
Meara,  who  was  present  when  the  deeds  were  executed,  testified: 
**I  think  Patrick  Murphy  understood  the  nature  of  the  business 
he  was  engaged  in  at  the  time  he  signed  the  deeds."  Andrew 
Wlialen,  a  neighbor,  testified  that  Murphy  was  able  to  transact 
ordinary  business.  A  number  of  other  witnesses  corroborate  the 
testimony  of  those  we  have  referred  to.  Indeed,  we  find  ®*®  no 
evidence  in  the  record  which  would  justify  the  jury  or  the  court 
to  find  that  Patrick  Murphy,  at  the  time  the  deeds  were  executed, 
was  of  unsound  mind  or  incapable  of  transacting  the  business  of 
disposing  of  his  property.  The  fact  that  the  mind  may  have 
been  somewhat  impaired  by  age  or  disease  will  not  justify  a  court 
in  setting  aside  a  contract  or  a  deed.  It  is  ordinarily  enough 
that  the  contracting  party  has  sufficient  mental  capacity  to  prop- 
erly understand  and  comprehend  the  nature,  character,  and  scope 
of  the  business  which  he  undertakes  to  transact. 

In  regard  to  the  charge  in  the  bill  of  undue  influence  but  little 
need  be  said.  Undue  influence,  to  render  a  deed  void,  must  be 
of  a  character  to  deprive  the  grantor  of  free  agency:  1  Eedfield 
on  Wills,  5S2;  Dickie  v.  Carter,  42  111.  376;  Yoe  v.  McCord,  74 
111.  44;  Brownfield  v.  Brownfield,  43  111.  153;  Roe  v.  Taylor,  45 
111.  491;  Burt  v.  Quisenberry,  132  111.  399.  Nothing  of  that  kind 
appears  here.  When  the  deeds  were  written  by  the  attorney, 
Thomas  Murphy  was  not  present,  and  no  directions  were  given 
or  suggestions  made  by  him.  Indeed,  we  find  no  evidence  in 
the  record  that  Thomas  Murphy  importuned  his  father  to  exe- 
cute the  deeds,  or  that  the  father  was  controlled  by  him  or  any 
other  person.  On  the  other  hand,  so  far  as  appears,  the  execution 
of  the  deeds  was  the  deliberate  act  of  Patrick  Murphy. 

But  it  is  claimed  that  the  deeds  were  not  delivered  by  Patrick 
Miirphy,  and  hence  they  were  invalid.     Whether  there  was  a  de- 
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livery  of  the  deeds  depends  upon  what  occurred  at  the  time  they 
were  acknowledged,  on  the  fourteenth  day  of  October,  1893. 
After  the  deeds  were  written,  two  days  before,  Patrick  Murphy 
informed  Ilaskins,  the  attorney,  that  he  did  not  intend  to  sign 
them  that  day.  The  question  of  delivery  was,  however,  dis- 
cussed. Haskins  testified:  "When  we  were  talking  about  the 
signing  of  the  deed,  he  commenced  to  ask  me  questions  about 
what  he  would  have  to  do  with  the  deeds  after  they  were  signed. 
^^^  I  believe  I  said  to  him,  first,  that  if  the  deeds  were  not  signed 
and  delivered  in  his  lifetime  to  the  parties  to  whom  they  were 
made,  or  to  somebody  for  them,  they  would  not  be  good.  Then 
he  asked  me  about  it,  and  I  explained  t-o  him  that  it  was  essential 
to  the  delivery  of  a  deed  that  it  be  signed  and  delivered  during 
the  lifetime  of  the  party — either  to  the  parties  named  as  grantees 
in  the  deed  or  somebody  for  them — and  the  persons  to  whom 
they  were  delivered,  if  not  to  the  grantees,  would  have  to  have  the 
absolute  control  over  them  and  he  would  have  to  lose  the  right 
to  recall  the  deeds — lose  all  further  control  over  them.  I  ex- 
plained that  to  him  fully,  and  then  he  said  when  he  signed  the 
deeds  he  would  deliver  them  to  somebody — he  didn't  want  to  give 
them  directly  to  the  heirs.  I  suggested  to  him  about  mak- 
ing the  deeds  and  reserving  a  life  estate  to  himself,  and  then  he 
could  deliver  them  to  the  parties.  He  said  no;  that  he  wanted  it 
as  it  was  there;  that  suited  him  better;  that  he  would  deliver  the 
deeds  to  somebody  that  would  be  all  right,  for  the  parties  to 
whom  the  property  was  to  go." 

On  the  morning  of  October  14th — two  days  after  Haskins  had 
given  directions  in  regard  to  the  delivery  of  the  deeds — Mrs. 
Meara  had  a  conversation  with  Patrick  Murphy  and  his  son 
Thomas.  She  testified:  "We  were  talking  about  sickness  and 
dying,  and  I  says  to  Mr.  Murphy  that  I  didn't  think  he  was 
going  to  live  very  long  and  I  didn't  think  he  was  going  to  die 
very  soon,  and  I  thought  he  never  would  get  over  it,  and  Mr. 
Murphy  says,  *I  have  lived  longer  than  anybody  that  belonged  to 
me.'  I  don't  know  what  else  was  said,  and  then  Mr.  Murphy 
cays  to  Tom,  he  says,  1  will  sign  the  deeds  if  you  will  promise 
to  leave  them  in  the  hands  of  John  Meara  until  after  I  die,'  and 
Tom  says,  'I  don't  care  who  has  them,'  then  he  says,  *Go  for 
Hickok.' "  After  this  conversation  Murphy  sent  for  his  friend 
Meara,  and  he  and  the  justice  of  ttie  peace,  Hickok,  arrived  at 
the  same  time,  Hickok  testified  as  follows:  "I  acknowledged 
these  deeds  October  ****  14,  1893.  He  said  he  had  been  having 
some  business  done  by  a  lawyer  from  La  Salle,  and  he  had  to 
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watch  the  lawyers  a  little,  and  he  wanted  me  to  look  the  papers 
over.  I  read  them  to  Mr.  Murphy.  He  said,  *That  is  all  right.' 
He  undertook  to  sign  them  with  a  pen,  but  could  not  make  much 
of  a  fist  at  it,  and  then  he  signed  them  by  his  mark.  I  ac- 
knowledged them  and  placed  them  on  the  table.  John  Meara 
came  up  to  the  table,  and  Murphy  said,  'John,  you  take  those 
papers  and  keep  them  until  I  am  gone  and  give  them  to  the  one& 
they  belong  to.'  Meara  said,  *I  will  see  that  they  are  kept  safe- 
ly.* "  There  was  other  evidence  in  corroboration  of  Hickok,  but 
it  will  not  be  necessary  to  repeat  it  here.  Meara  took  the  deeds 
and  retained  them  in  his  possession  until  the  death  of  Patrick 
Murphy. 

When  the  deeds  were  placed  in  the  hands  of  Meara,  Patrick 
Murphy,  the  grantor,  reserved  to  himself  no  right  to  recall  or  re- 
voke the  deeds  during  his  life.  On  the  other  hand,  the  entire 
dominion  and  control  of  the  deeds  passed  into  the  hands  of 
Meara,  who  held  them  for  the  grantees  therein  named.  Where 
a  grantor  executes  deed  and  places  them  in  the  hands  of  a  third 
party  to  be  held  and  delivered  to  the  grantees,  reserving  no  con- 
trol whatever  over  the  instruments,  such  facts  constitute  a  valid 
delivery:  Baker  v.  Baker,  159  111.  394;  Miller  v.  Meers,  155  111. 
284.  In  the  Baker  case,  where  the  facts  in  regard  to  a  delivery 
were  similar  to  the  facts  here,  we  said:  "In  Stone  v.  Duvall,  77 
111.  475,  we  held  that  the  delivery  of  a  deed  for  land  to  a  third 
party,  to  be  retained  until  the  death  of  the  grantor  and  then  to  be 
delivered  to  the  grantee,  is  not  an  absolute  delivery  and  will  not 
operate  to  vest  an  immediate  estate  in  the  land,  but  it  will  be  good 
to  pass  the  title,  at  the  grantor's  death,  to  the  grantee  or  his  heirs. 
....  In  the  case  under  consideration,  the  grantor  passed  the 
deeds  into  the  possession  and  absolute  control  of  Joseph  (the  son). 
The  grantor  retained  no  control  whatever  over  them,  but  ^^^ 
Joseph  took  and  retained  the  entire  control,  and  they  never  pass- 
ed out  of  his  possession  until  the  death  of  the  grantor,  when  he 
delivered  them  over  to  the  respective  grantees.  Under  the  facts 
as  they  were  proven  we  entertain  no  doubt  in  regard  to  the  valid- 
ity of  the  delivery  of  the  deeds." 

Counsel  for  appellants  have  criticised  some  of  the  instructions; 
given  for  appellees.  In  a  case  of  this  character,  where  the  ver- 
dict of  the  jury  is  merely  advisory,  if  the  decree  rendered  by  the 
court  is  sustained  by  the  evidence,  as  it  is  here,  erroneous  in- 
structions would  not  be  ground  for  reversing  the  decree. 

Complaint  is  also  made  that  the  court  erred  in  refusing  to  per- 
mit appellants  to  prove  what  Patrick  Murphy  said  in  reference 
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to  his  property.  It  is  a  familiar  rule  that  statements  made  by 
a  grantor  are  inadmissible  for  the  purpose  of  invalidating  a  deed.. 
When  a  person  has  executed  a  deed  he  cannot  invalidate  it  by  any 
parol  declarations  he  may  make:  Francis  v.  Wilkinson,  147  111. 
384;  Nicewander  v.  Nicewander.  151  111.  156.  As  the  offererd 
evidence  could  have  no  bearing  except  to  invalidate  the  deeds  it 
was  properly  excluded. 

The  decree  of  the  circuit  court  will  be  affirmed. 


DEEDS— MENTAT.  CAPACITY.— In  the  absence  of  proof  of  un- 
due Influence,  before  an  heir  can  set  aside  a  deed  made  by  his  an- 
cestor on  the  ground  of  his  mental  incapacity,  the  heir  must  prove 
such  a  degree  of  mental  wealiness  on  the  part  of  the  grantor  as 
amounts  to  imbecility  and  renders  him  Incapable  of  understanding 
and  protecting  his  own  interests:  Argo  v.  Coflln,  142  III.  368;  34  Am. 
St.  Rep.  86,  and  note. 

DEEDS— UNDUE  INFLUENCE.- A  deed  will  not  be  Invalidated 
on  the  ground  of  undue  influence,  unless  the  court  Is  convinced  tliat 
the  grantor  was  not  a  free  agent  at  the  time  it  was  executed:  Note 
to  Argo  V.  Coffin,  34  Am.  St.  Rep.  90. 

DEEDS— DELIVERY  AFTER  DEATH.— A  deed  duly  executed 
and  recorded  which  "conveys  and  warrants"  certain  land,  and  then 
provides  that  it  shall  be  of  no  efl'ect  until  after  the  death  of  the 
grantor  and  then  to  be  In  full  force,  conveys  a  present  interest  In 
the  land  but  postpones  Its  enjoyment:  Wilson  T.  Carrico,  140  Ind» 
533:  49  Am.  St.  Rep.  213,  and  extended  note. 
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VENDOR  AND  VENDEE— VENDOR'S  LIEN— SUBROGA> 
TION.— A  vendor's  lien  Is  personal  to  himself  and  not  assignable,, 
nor  can  a  third  party,  by  voluntarily  paying  the  amount  of  the  pur- 
chase money  secured  by  such  lien,  acquire  it  by  subrogation. 

SUBROGATION— SURETY— VOLUNTEER.— If  one  advanc- 
ing money  to  pay  the  debt  of  another  occupies  the  place  of  a  surety, 
or  is  compelled  to  pay  the  debt  to  protect  his  own  rights,  he  Is  en- 
titled, without  any  agreement  to  that  effect,  to  be  subrogated  to  the 
rights  of  the  creditor,  but  a  mere  volunteer  who  so  advances  the 
money  without  any  agreement  Is  not  so  entitled,  and  his  payment 
extinguishes  the  lien  as  well  as  the  debt. 

EQUITY— "HE  WHO  SEEKS  EQUITY  MUST  DO  EQUITY." 
Equity  cannot  require  of  a  complainant,  a."  a  condition  of  relief  to 
which  he  is  otherwise  entitled,  the  performance  of  conditions  not 
waiTanted  by  settled  principles  of  equity,  but  the  maxim  that  he 
who  seelis  equity  must  do  equity  may  be  applied  and  conditions  of 
relief  Imposed  in  favor  of  defendant  in  many  cases  where  he  could 
obtain  no  Independent  or  affirmative  relief. 

CLOUD  ON  TITLE— REPAYMENT  AS  CONDITION  OF  RE- 
LIEF.—If  a  husband,  after  voluntarily  conveying  property  to  hi» 
wife,  again  conveys  the  same  property  in  trust  to  secure  money 
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■advanced  at  his  request  to  discharge  an  existing  lien  against  the 
property,  the  deed  of  trust  cannot  be  set  aside  as  a  cloud  on  the 
wife's  title,  unless  the  money  so  advanced  is  repaid. 

E.  D.  Huszagh,  for  the  appellant. 

Flower,  Smith  &  Musgrave,  for  the  appellee. 

«*i  CAETER,  J.  Appellant  filed  her  biU  in  the  circuit  court 
•of  Cook  county,  against  appellee  and  others,  to  remove  as  a  cloud 
upon  her  title  to  certain  real  estate  owned  by  her,  a  deed  of  trust 
^ven  by  her  husband,  Thomas  J.  Martin,  to  Patrick  Hogan,  as 
trustee,  to  secure  five  promissory  notes  for  $1,159.28  each,  pay- 
able to  his  brother,  Nicholas  Martin,  the  appellee.  The  circuit 
court  decreed  the  relief  as  prayed,  but  the  appellate  court  re- 
versed the  decree  and  remanded  the  cause,  with  directions  to  re- 
quire of  appellant,  as  a  condition  of  relief,  the  payment  into 
court,  for  the  benefit  of  appellee,  of  the  amount  of  three  promis- 
«ory  notes  of  $1,050  each,  and  interest,  which  had  been  paid  and 
taken  up  by  appellee. 

The  facts  necessary  to  an  understanding  of  the  case  are  briefly 
as  follows:  Appellee  was  a  wholesale  tea  and  coffee  merchant,  and 
Thomas  J.  Martin,  husband  of  appellant,  was  in  his  employ  as 
traveling  salesman,  at  a  salary  of  $3,300,  and  later  $3,600,  per 
annum.  In  April,  1885,  Thomas  Martin  purchased  of  one  Van 
Wyck  the  premises  in  question  for  the  price  of  $4,150,  and  hav- 
ing but  a  few  hundred  dollars  in  money,  paid  $150  and  procured 
from  appellee  $850,  and  thus  made  the  first  payment  of  $1,000 
of  the  purchase  money.  Appellee  charged  up  on  his  books  to 
Thomas  J.  Martin  the  $850  as  so  much  advanced  upon  his  salary. 
Van  Wyck  conveyed  the  premises  to  Thomas  upon  receipt  of  the 
$1,000,  and  took  from  him  his  three  promissory  notes  for  $1,050 
each,  payable  in  one,  two,  and  three  years,  respectively,  and  a  deed 
"^^^  of  trust  upon  the  premises  securing  their  payment,  and 
Thomas  and  his  wife,  the  appellant,  went  into  possession  and  oc- 
cupied the  piemises  as  their  homestead.  The  warranty  deed 
from  Van  Wyck  to  Thomas  Martin,  and  the  deed  of  trust  from  the 
latter  to  the  former,  were  daly  recorded  on  May  21,  1885.  On 
August  21,  1885,  Thomas  Martin,  by  warranty  deed,  conveyed 
the  property  to  one  Mahon,  for  the  expressed  consideration  of 
$4,500,  but  in  fact  without  any  consideration,  and  on  the  same 
day  the  said  Mahon,  by  quitclaim  deed,  conveyed  the  property  to 
appellant.  Both  of  these  deeds  were  also  then  duly  recorded, 
and  thereafter  appellant  paid  the  taxes  and  special  assessments 
upon  the  property,  occupied  it  with  her  hiisband  and  claimed  to 
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own  it.  As  the  first  two  notes  of  Thomas  Martin  to  Van  Wyck 
matured  tliey  were  paid  by  appellee  and  canceled,  and  the  amount 
charged  up  on  his  books  to  Thomas,  with  his  salary  account.  It 
seems  the  third  or  last  note  was  not  paid  until  in  1892,  when 
Thomas  promised  his  brother,  the  appellee,  that  upon  its  pay- 
ment he  would  give  him  the  same  security  upon  the  property  that 
Van  Wyck  had.  Appellee  paid  this  last  note  and  also  took  a  re- 
lease to  Thomas  of  the  Van  Wyck  trust  deed,  and  retained  the 
papers  in  his  own  possession.  Although  the  title  to  the  property 
had  been  vested  in  appellant  for  nearly  seven  years,  and  so  ap- 
peared of  record,  appellee  had  no  actual  knowledge  of  that  fact, 
but  supposed  it  was  still  vested  in  his  brother,  Thomas  drew  his 
salary  at  irregular  intervals,  and  at  the  end  of  each  year  the  ex- 
cess he  had  received  as  salary  and  as  payments  of  his  notes  was 
carried  forward,  and  interest  charged  upon  it  as  so  much  due  and 
unpaid  from  him  to  appellee.  Appellee  testified  that  he  re- 
garded these  advancements  as  loans  to  his  brother.  When  ap- 
pellee paid  the  last  note  for  his  brother  to  Van  Wyck,  in  April, 
1892,  upon  casting  up  the  accoimt  it  was  found  that  Thomas 
owed  appellee  $5,796,  whereupon  appellee  drew  up  five  promis-' 
sory  notes,  payable  to  himself,  each  *^^  for  one-fifth  of  this 
amount,  and  also  a  deed  of  trust  to  said  Hogan,  as  trustee,  secur- 
ing the  same,  and  they  were  duly  executed  by  Thomas  and  deliv- 
ered to  appellee,  who  filed  the  trust  deed  for  record.  These  notes 
were  payable  one  each  year  for  five  years.  Appellant  did  not 
know  of  this  transaction  at  the  time,  and,  so  far  as  the  evidence 
discloses,  did  not  know  of  it  until  the  fall  of  1893,  which  was 
about  the  same  time  that  appellee  learned  that  she  had  a  deed  to 
the  property.  She  testified  also  that  she  did  not  know  until  Jan- 
uary, 1892,  that  the  property  had  not  been  paid  for,  when  appel- 
lee stated  to  her  that  nothing  had  been  paid  on  the  house. 

It  is  not  set  up  by  cross-bill  or  insisted  in  the  argument  that 
appellee  has  any  lien  which  he  can  enforce  on  the  property,  either 
by  virtue  of  the  trust  deed  sought  to  be  removed  as  a  cloud  or  by 
virtue  of  the  Van  Wyck  claim  which  he  discharged,  but  the  con- 
tention is,  that  the  case  is  such,  from  all  of  its  facts  and  circum- 
stances, as  to  call  for  the  application  of  the  maxim  in  equity  that 
he  who  seeks  equity  must  do  equity;  that  before  appellant  can 
have  the  deed  of  trust  given  by  her  husband  to  Hogan,  trustee, 
securing  the  debt  to  appellee,  removed  as  a  cloud  upon  her  title, 
she  must  repay  to  appellee  the  moneys  advanced  by  him  in  paying 
the  three  Van  Wyck  notes  and  removing  that  encumbrance  from 
the  property,  and  lawful  interest  thereon — and  this  contention 
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was  sustained  by  the  appellate  court.  It  might  seem  at  first  blush 
that  as  appellant  is  proceeding  against  appellee  to  have  his  deed 
of  trust  given  to  secure  the  moneys,  with  others,  which  he  had 
disbursed  to  pay  off  and  discharge  the  Van  Wyck  lien,  removed 
as  a  cloud  upon  her  title,  there  would  be  no  injustice  in  requiring 
her,  as  a  condition  of  relief,  to  reimburse  appellee  for  what  he 
had  expended  in  discharging  the  Van  Wyck  encumbrance.  It 
is  said,  and  with  some  show  of  reason,  that  she  was  benefited  to 
this  extent  in  having  her  property  freed  from  this  lien,  and  that 
it  would  impose  no  hardship  upon  her  ®^*  to  require  her  to  pay 
this  money  as  a  condition  to  the  removal  of  appellee's  deed  of 
trust  given  by  her  husband  to  secure  it  and  other  moneys  advanc- 
ed to  him.  It  is  not,  however,  nor  can  it  be  from  the  evidence, 
claimed  that  the  deed  of  trust  sought  to  be  removed  is  any  valid 
lien  upon  the  property.  Appellant  did  not  sign  it  or  know  it  was 
given,  and  Thomas  Martin,  when  he  gave  it,  had  no  interest  in 
the  property  except  as  appellant's  husband,  having  conveyed  it 
nearly  seven  years  before,  and  appellee  was  charged  by  the  public 
records  with  knowledge  of  that  fact.  No  fraud  in  the  transfer 
to  appellant  by  her  husband  is  shown.  He  was  not  then  in  debt, 
except  to  Van  Wyck  for  this  unpaid  purchase  money — a  debt  for 
which  appellee  was  in  no  way  liable;  and,  from  the  manner  of 
dealing  between  the  two  brothers,  it  seems  to  have  be  contem- 
plated that  the  property  should  be  paid  for  out  of  Thomas'  sal- 
ary. None  of  the  payments,  except  the  last,  were  made  upon 
the  strength  of  any  promise  of  security  by  way  of  a  lien  upon  the 
property.  Appellee,  however,  besides  advancing  money  with 
which  to  make  the  payments  for  the  land  as  they  became  due, 
seems  to  have  allowed  his  brother  to  draw  more  money  than  his 
salary  amounted  to,  and  was  content  to  charge  it  up  to  him,  with 
the  accrued  interest,  from  year  to  year.  He  advanced  the  $850 
to  apply  on  the  first  payment,  and  paid  the  first  two  notes  of 
$1,050  each,  without  any  promise  of  security  whatever.  Nor  can 
it  be  said,  from  anything  contained  in  the  evidence,  that  appel- 
lant, who  was  the  owner  of  the  property,  did  or  said  anything  to 
induce  appellee  to  pay  off  the  Van  Wyck  encumbrance,  or  to  in- 
duce in  him  the  belief  that  she  would  give,  or  join  in  giving,  any 
security  on  the  property  whatever.  She  had  not  joined  in  the 
Van  Wyck  notes  or  deed  of  trust,  nor  had  she,  by  the  conveyance 
to  her  or  otherwise,  assumed  their  payment.  Her  husband  had 
conveyed  the  property  with  covenants  of  warranty,  and  not  as 
being  subject  to  the  mortgage,  and  it  seems  she  did  not  in  fact 
know  of  ***  the  eidstence  of  the  mortgage.    He,  alone,  aside 
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from  the  lien  upon  the  property,  continued  bound  to  pay  the 
notes.  He  therefore,  in  paying  them  or  in  procuring  them 
to  be  paid  by  appellee,  was  simply  discharging  his  own  debt, 
and  the  release  of  the  property,  so  far  at  least  as  the  first  two 
notes  were  concerned,  followed  as  a  necessary  consequence.  In 
respect,  therefore,  to  the  payment  of  the  first  two  notes  in 
the  absence  of  any  fraud  on  the  part  of  appellant  or  of  any 
act  or  assurance  by  her  upon  which  appellant  might  have  re- 
lied, and  in  view  of  the  fact  that  appellee  paid  these  two  notes  as 
mere  advancements  upon  his  brother's  salary  or  as  personal  loans, 
and  without  relying  upon  any  supposed  or  promised  lien  upon  the 
property,  it  is  not  easy  to  see  how  she  can  be  charged  with  any 
■duty  to  repay  him  before  she  can  have  her  title  cleared  from  the 
unauthorized  encumbrance  with  which  appellee  has  clouded  it. 

Appellee  contends,  however,  that,  having  made  the  payments 
directly  to  Van  Wyck,  the  vendor,  he  has  an  equity  in  the  nature 
of  a  vendor's  lien,  which  must  be  satisfied  before  appellant  can 
have  his  trust  deed  removed  as  a  cloud  upon  her  title.  Counsel 
for  appellee  say:  "By  means  of  these  payments  appellee  satisfied 
the  claim  of  the  vendor,  for  which  the  vendor,  even  in  the  ab- 
fience  of  any  special  agreement,  would  have  had  a  lien  upon  the 
premises.  Under  such  circumstances,  the  appellee  is  entitled  to 
a  lien  in  the  nature  of  a  vendor's  lien — or,  put  differently,  he  is 
entitled  to  be  subrogated  to  the  rights  of  the  vendor.  A  leading 
case  in  this  state  on  the  subject  is  Austin  v.  Underwood,  37  111. 
438;  87  Am.  Dec.  254.  In  that  case  it  was  held  that  where  a 
third  party  pays  directly  to  the  vendor  the  purchase  money  of  real 
estate,  he  is  entitled  to  the  lien  the  vendor  would  have  had  on  the 
real  estate  for  the  purchase  money  if  it  had  not  been  paid  to 
him." 

We  do  not  think  the  cases  cited  (Austin  v.  Underwood,  37  111. 
438,  87  Am.  Dec,  254,  and  others)  are  in  point.  In  the  Austin 
case  the  question  arose,  in  an  action  of  ejectment  between  the 
parties  to  ®^®  the  original  transaction,  as  to  whether  the  money 
paid  by  Austin  was  purchase  money.  Austin  had  paid  the  pur- 
chase money  directly  to  the  vendor,  for  and  at  the  request  of 
Underwood,  the  vendee,  who  received  the  conveyance  as  the  con- 
sideration of  the  payment,  and  who,  in  pursuance  of  his  prom- 
ise, gave  Austin  a  mortgage,  and  afterward  a  deed  of  trust,  upon 
the  property,  but  which  did  not  contain  a  release  of  the  home- 
stead. At  a  foreclosure  sale,  Austin  purchased  the  property  and 
brought  ejectment  against  Underwood,  and  the  question  was 
whether  or  not  the  debt  for  which  the  lien  was  given  was  pur- 
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chase  money.  If  it  was  purchase  money,  there  was,  under  the 
statute,  no  homestead  exemption  against  it,  otherwise  Under- 
wood's defense  was  good  and  he  could  not  be  ejected  from  his 
homestead.  This  court  held  that  it  was  purchase  money,  and 
that,  the  mortgage  lien  haying  been  given  for  the  purchase 
money,  there  was,  by  the  very  terms  of  the  statute,  no  homestead 
exemption  as  against  it.  The  case  did  not  at  all  involve  the 
maxim  invoked  in  the  case  at  bar. 

The  lien  which  equity  gives  the  vendor  for  the  unpaid  purchase 
money  is  personal  to  the  vendor,  and  is  not  assignable:  Keith  v. 
Horner,  32  111.  524;  Elder  v.  Jones,  85  111.  384;  Gruhn  v.  Eich- 
ardson,  128  111.  178;  and  if  appellee  had  taken  an  assignment  of 
the  notes  to  himself,  the  only  lien  he  could  have  enforced  would 
have  been  the  mortgage  lien;  and  it  would  seem  that  if  the  doc- 
trine of  subrogation  applies,  its  effect  would  be  to  subrogate  him 
to  the  mortgage  lien,  for  if  he  could  not  become  the  holder  of 
the  vendor's  lien  by  assignment  he  could  not  by  way  of  subroga- 
tion, which,  to  a  great  extent,  rests  upon  the  same  principles:  28 
Am.  &  Eng.  Ency.  of  Law,  172;  Bishop  v.  O'Conner,  69  111. 
431.  Appellee  did  not  pay  the  purchase  money,  and  thereby 
procure  the  conveyance  of  the  land  to  the  vendor,  under  a  prom- 
ise by  the  latter  to  secure  him  by  a  lien  upon  the  property,  as  in 
Magee  v.  Magee,  51  111.  500,  99  Am.  Dec.  571,  but,  in  accord- 
ance with  the  distinction  ***''  there  mentioned,  he  paid  a  pre-ex- 
isting debt  created  for  the  purchase  of  the  property:  19  Am.  & 
Eng.  Ency.  of  Law,  583.  The  property  had  been  purchased  and 
the  title  had  passed,  and  afterward,  when  the  debt  became  due, 
he  paid  it.  He  did  not  thereby  acquire  a  vendor's  lien  upon  the 
property. 

In  Elder  v.  Jones,  85  HI.  384,  Jones  and  wife  purchased  prop- 
erty from  Elder  and  Wilson  and  caused  it  to  be  conveyed  to  Mrs. 
Jones,  who  gave  her  two  notes  for  the  purchase  money  and  a 
mortgage  on  the  property  to  secure  their  payment.  One  of  the 
notes  was  paid  by  Jones,  and  upon  his  promise  to  one  McLean 
to  pay  the  other,  and  at  the  request  of  the  vendors,  McLean  paid 
the  other  note  and  received  it  and  the  mortgage  from  the  vendors. 
Afterward,  Elder  and  Wilson,  for  the  use  of  McLean,  brought 
their  bill  to  foreclose  the  mortgage,  but  it,  having  been  executed 
by  the  wife  alone,  was  declared  invalid,  and,  the  mortgage  being 
invalid,  the  question,  among  others,  arose,  whether  or  not  there 
was  a  vendor's  lien  upon  the  property  securing  the  payment  of 
the  amount  of  the  note  as  purchase  money;  but  this  court  held 
that  Elder  and  Wilson,  having  received  the  full  amount  of  the 
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purchase  money,  had  no  further  claim  on  the  land  therefor  and 
had  no  interest  in  the  suit — that  McLean  was  the  beneficial  party, 
and  the  suit  should  have  been  in  his  name — but  further  said: 
"McLean  cannot  enforce  a  vendor's  lien  which  may  have  once 
existed  in  favor  of  Elder  and  Wilson.  The  law  does  not  authorize 
the  assignment  or  transfer  of  a  vendor's  lien  to  the  purchaser  of 
the  notes  given  for  the  purchase  money.  Such  a  lien  is  not  as- 
signable. It  is  personal,  and  can  only  be  enforced  by  the  ven- 
dor." 

We  are  referred  to  Bennitt  v.  Wilmington  etc.  Min.'  Co.,  119 
m.  9,  and  other  cases,  as  authorities  in  point  sustaining  the  judg- 
ment of  the  appellate  court,  but  we  are  unable  to  see  that  those 
cases  are  any  more  than  remotely  analogous  to  the  case  at  bar. 
In  the  Bennitt  case,  the  defendant,  *^  Bennitt,  as  a  judgment 
creditor  but  ^mde^  a  void  judgment,  redeemed  the  complainants' 
property  from  a  prior  judicial  sale,  and  at  a  sale  made  by  virtue 
of  such  redemption  purchased  and  obtained  a  cirtificate  of  pur- 
chase for  the  property,  and  upon  a  bill  by  the  complainants  to 
remove  such  certificate  so  obtained  by  sale  under  the  void  judg- 
ment as  a  cloud  upon  the  title,  it  was  held  that  as  a  condition  of 
relief  they  should  be  required  to  pay  Bennitt  the  amount  of  the 
redemption  money,  with  interest.  In  that  case,  the  time  within 
which  the  complainants  could  redeem  had  expired,  and  while  it 
was  held  they  still  had  such  an  interest  as  to  entitle  them  to  sue, 
yet  it  is  seen  that  they  availed  themselves  of  the  redemption 
made  by  Bennitt,  who  had  no  intention  of  voluntarily  paying  the 
judgment  debtors'  debt  and  redeeming  it  from  the  lien,  but  in- 
tended and  endeavored  to  substitute  his  own  lien  and  become 
himself  the  owner  of  the  property  by  the  purchase,  and  it  was  held, 
before  they  could  have  the  cloud  thus  created  removed  in  equity, 
they  must  do  equity,  and  pay  to  Bennitt  the  redemption  money 
and  interest. 

It  would  seem  clear  that  as  to  all  payments  made  by  appellee, 
except  the  last,  there  is  no  principle  of  law  or  equity  by  which 
the  moneys  thus  paid  can  be  held  to  be  a  lien  upon  the  land,  or 
by  which  their  pajrment  can  be  held  to  have  been  made  under 
such  facts  and  circumstances  as  to  impose  on  appellant  any  duty 
to  reimburse  appellee  before  she  can  have  her  title  cleared  of  the 
cloud  created  by  the  trust  deed.  At  the  time  of  the  payment  of 
the  last  note,  there  was  no  lien  on  the  property  except  to  secure 
said  last  note,  the  balance  of  the  debt  having  been  extinguished 
four  years  before.  Appellee  was  not  a  surety  bound  for  the  pay- 
ment of  the  debt,  nor  did  he  have  any  interest  in  or  title  to  the 
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property  to  protect,  and,  so  far  as  the  owner  of  the  property  was 
concerned,  he  was,  at  least  as  to  all  except  the  last  payment,  a  mere 
volunteer.  It  is  only  where  the  one  advancing  the  money  occu- 
pies the  place  of  a  surety  or  is  *^**  compelled  to  pay  the  debt  to 
protect  his  own  rights,  that  courts  of  equity  will,  as  a  matter  of 
course  and  without  any  agreement  to  that  effect,  subrogate  him 
to  the  rights  of  the  creditor  whose  debt  he  has  paid.  Where  such 
conditions  do  not  exist  and  there  is  no  agreement  that  he  shall 
have  the  benefit  of  the  lien,  his  payment  extinguishes  the  debt, 
and,  of  course,  the  lien  as  well:  Sanford  v.  McLean,  3  Paige,  117; 
23  Am.  Dec.  773. 

But,  as  we  view  the  case,  appellee's  rights  arising  from  the 
payment  of  the  last  note,  because  of  the  agreement  with  the 
debtor,  which  induced  the  payment,  that  he  should  have  the 
same  security  as  had'^  Van  Wyck,  the  mortgagee,  stand  upon  a  dif- 
ferent footing.  This  payment,  and  the  cancellation  of  the  in- 
debtedness and  release  of  the  mortgage,  were  induced  by  this 
promise.  If  Thomas  had  then  been  the  owner  of  the  property, 
and  had  refused  to  carry  out  his  promise  it  could  not  be  doubted 
that,  in  equity,  the  debt  evidenced  by  this  last  note,  and  the 
mortgage  securing  it,  would  have  been  treated  as  still  alive  in 
the  hands  of  appellee,  and  its  payment  would  have  been  enforced 
for  his  benefit  by  foreclosure.  True,  he  had  seven  years  before 
made  a  gift  of  the  property  to  appellant,  his  wife,  and  they  both 
occupied  it;  but,  the  conveyance  to  her  having  been  a  voluntary 
one,  he  was  under  no  obligation  to  her  to  clear  the  property  from 
encumbrance,  and  her  property  rights  were  not  injured  or  inter- 
fered with  in  any  way  by  the  substitution  of  appellee  for  Van 
Wyck  as  the  holder  of  the  mortgage,  in  accordance  with  the 
agreement  between  the  debtor,  her  grantor,  and  appellee.  Wheth- 
er, after  having  taken  the  new  deed  of  trust  for  that  and  other  in- 
debtedness of  Thomas  to  him,  and  in  view  of  all  the  evidence, 
he  could,  as  the  moving  party,  enforce  the  Van  Wyck  mortgage 
in  his  own  favor  it  is  not  necessary  to  determine;  but  when  ap- 
pellant seeks  to  have  that  deed  of  trust  removed  as  a  cloud  upon 
her  title,  we  are  of  the  opinion  that,  by  well-established  princi- 
ples of  equity  jurisprudence,  ***®  she  may  be  required,  as  a  con- 
dition of  relief,  to  pay  for  appellee's  benefit  the  amount  of  the 
last  note  paid  by  him,  and  lawful  interest  thereon.  While  the 
maxim  that  he  who  seeks  equity  must  do  equity  does  not  invest 
courts  of  equity  with  mere  arbitrary  discretion  to  require  of  the 
complainant,  as  a  condition  of  relief  to  which  he  is  otherwise  en- 
titled, the  performance  of  conditions  not  warranted  by  settled 
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principles  of  equity  jurisprudence  (Finch  v.  Finch,  10  Ohio  St. 
501),  still,  the  maxim  will  be  applied  and  conditions  of  relief  im- 
posed in  favor  of  the  defendant  in  many  cases  where  he  could 
obtain  no  independent  or  aflSrmative  relief:  1  Pomeroy's  Equity 
Jurisprudence,  1st  ed.,  422.  It  is  not,  however,  meant  by  any- 
thing here  said  that  appellee  might  not,  in  a  proper  case,  have 
affirmative  relief  to  the  extent  mentioned. 

For  authorities  upon  the  doctrine  of  conventional  subrogation 
(from  the  principles  of  which,  in  view  of  the  evidence,  the 
equities  of  appellee  in  this  case  must  be  deduced)  reference  may 
be  had  to  24  Am.  &  Eng.  Ency.  of  Law,  290-296,  and  cases  there 
cited;  Sheldon  on  Subrogation,  sees.  247,  248;  White  v.  Cannon, 
125  111.  412.  See,  also,  Milholland  v.  Tiffany,  64  Md.  455;  Flan- 
nery  v.  IJtley  (Ky.,  March  3,  1887);  3  S.  W.  Kep.  412;  Haggerty 
V.  McCanna,  25  N.  J.  Eq.  48. 

The  judgment  of  the  appellate  court  and  the  decree  of  the  cir- 
cuit court  are  reversed  and  the  cause  is  remanded  to  the  circuit 
court,  with  directions  that  appellant  take  leave,  if  she  shall  be  so 
advised,  to  amend  her  bill  by  tendering  to  appellee  the  money 
paid  by  him  for  or  in  discharge  of  the  last  Van  Wyck  note,  with 
five  per  cent  interest  thereon  from  and  after  such  payment,  and 
that  she  be  required  to  pay  the  same  into  court  for  his  benefit, 
and  that,  upon  so  doing,  a  final  decree  be  entered  in  accordance 
with  the  prayer  of  the  bill;  but  in  case  appellant  shall  fail  or  re- 
fuse so  to  do,  let  the  order  be  that  her  bill  be  dismissed  at  her 
costs. 

Eeversed  and  remanded. 


VENDOR'S  LIEN— ASSIGNMENT— SUBROGATION.— One  per- 
son cannot  acquire  a  lien  upon  land  purchased  by  anotner  by  the 
unauthorized  payment  of  the  purchase  money,  nor  can  he,  by  simply 
paying  the  debt  due  the  vendor,  be  subrogated  to  the  latter's  lien 
therefor:  Demeter  v.  Wilcox,  115  Mo.  634;  37  Am.  St.  Rep.  422;  but 
see  on  this  subject,  Emmert  v.  Thompson,  49  Minn.  386;  32  Am.  St. 
Rep.  566,  and  note. 

SUBROGATION  —  WHO  ENTITLED  TO  —  VOLUNTEERS.  —  A 
surety  who  pays  the  debt  of  his  principal  Is  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor  as  against  his  principal  and  cosure- 
ty: Peebles  v.  Gay,  115  N.  C.  38;  44  Am.  St.  Rep.  429,  and  note;  but  a 
mere  volunteer,  who,  without  any  duty  moral  or  otherwise,  pays 
the  debt  of  another,  is  not  entitled  to  subrogation:  Campbell  v.  Fos- 
ter Home  Assn.,  163  Pa.  St.  609;  43  Am.  St.  Rep.  818,  and  note. 

MAXIMS— Applications  of  the  maxim  "he  who  seeks  equity  must 
do  equity":  Werner  v.  Tuch,  127  N.  T.  217;  24  Am.  St.  Rep.  443; 
Sparks  v.  Ball,  91  Ky.  502;  34  Am.  St.  Rep.  236;  Yard  T.  Pacific  etc 
Ins.  Ck>.,  10  N.  J.  £q.  480;  64  Am.  Dec.  467. 
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BILL  OF  EXCHANGE,  PRESENTMENT  OF  TO  CHARGE 
DRAWER.— A  bill  of  exchange  must  be  presented  to  the  drawee 
within  a  reasonable  time,  and,  if  payment  is  refused,  notice  must 
be  promptly  given  to  the  drawer.  Otherwise  he  cannot  be  held  lia- 
ble thereon. 

BILLS  OP  EXCHANGE,  WHAT  ESSENTIAL  TO.— To  a 
bill  of  exchange  there  are  three  parties— drawer,  drawee,  and  payee. 
The  drawee  is  not  bound  until  acceptance,  and  then,  having  be- 
come an  acceptor,  he  is  regarded  as  primarily  the  promisor,  and  the 
drawer  is  liable  collaterally  only. 

BANKING.— A  CHECK  IS  a  draft  or  order  upon  a  bank  or 
banking-house  purporting  to  be  drawn  upon  a  deposit  of  funds  for 
the  payment,  at  all  events,  of  a  certain  sum  of  money  to  a  person  or 
his  order,  or  to  bearer,  and  payable  instantly  on  demand. 

BILL  OF  EXCHANGE,  WHAT  IS  NOT.— A  paper  drawn  ])j 
a  person  on  a  bank  or  upon  a  person  acting  as  the  banker  of  the 
drawer,  and  which  directs  such  person  or  bank  to  pay  a  sum  certi- 
fied to  be  due  by  an  architect's  certificate,  is  not  a  bill  of  exchange, 
but  a  check. 

BANKING,  CHECK,  DRAWER,  WHEN  NOT  RELEASED. 
A  drawer  of  a  check  is  not  released  from  liability  to  the  payee  by 
the  failure  of  the  latter  to  present  the  check  for  payment  and  to 
give  notice  of  nonpayment,  unless  the  drawer  has  suffered  some 
loss  or  injury  thereby. 

Action  by  the  Industrial  Bank  of  Chicago  against  Edwin  J. 
Bowes,  Jr.,  and  others.  The  defendants  while  engaged  in  the 
construction  of  a  building  received  a  certificate  from  their  archi- 
tect stating  that  the  builder,  the  Empire  Building  Company,  was 
entitled  to  five  hundred  dollars  by  the  terms  of  the  contract.  On 
the  back  of  the  certificate  the  following  indorsements  were  writ- 
ten: 

"Peabody,  Houghteling  &  Co: 

Pay  to  the  order  of  Empire  Building  Company. 

JOHN  R.  BOWES." 
*Tay  to  the  order  of  Industrial  Bank. 

EMPIEE  BUILDING  CO. 
C.  C.  McARTHUE,  Treas.'* 

The  order  was  presented  to  the  drawee  at  various  times,  but  was 
not  paid,  and  finally  payment  was  refused  on  the  ground  of  want 
of  moneys  of  the  drawer  with  which  to  make  payment,  but  no 
notice  was  given  to  him  of  such  presentment  nor  of  the  nonpay- 
ment of  the  order. 

Jones  &  Strong,  for  the  appellant. 

Woolfolk  &  Browning,  for  the  appellees. 
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'*  CEAIO,  J.  It  was  conceded  on  the  trial  that  John  E. 
Bowes  was  authorized  to  sign  for  E.  J.  Bowes,  Jr.  &  Bros.,  and 
that  his  signature  represented  the  firm. 

''^  The  certificate  of  the  architect  set  out  in  the  statement 
shows  that  on  J  une  17, 1892,  there  was  due  to  the  Empire  Build- 
ing Company,  tlie  contractor,  from  Bowes  Brothers,  the  defend- 
ants, five  hundred  dollars.  Peabody,  Houghteling  &  Co.  had 
made  Bowes  Brothers  a  building  loan,  and  the  money  was  drawn, 
from  time  to  timo,  on  architect's  certificates,  as  needed,  to  pay 
for  the  construction  of  a  building.  On  the  back  of  the  certificate 
of  the  architect  issued  June  17,  1892,  for  five  hundred  dollars, 
Bowes  Brothers  wrote  the  following: 

^Teabody,  Houghteling  &  Co.: 

"Pay  to  the  order  of  the  Empire  Building  Company. 

"JOHN  R.  BOWES." 

This  certificate  was  subsequently  indorsed  to  the  Industrial 
Bank  by  the  Empire  Building  Company,  and  the  bank  failing  to 
<;ollect  the  money  named  in  the  certificate,  brought  this  action 
against  Bowes  Brothers  on  the  writing  they  had  executed  on  the 
back  of  the  certificate  of  the  architect.  The  bank  recovered  a 
judgment  in  the  superior  court  for  the  amount  claimed  to  be  due, 
but  in  the  appellate  court  the  judgment  was  reversed,  on  the 
ground  that  the  instrument  sued  upon  was  a  bill  of  exchange, 
and  plaintiff  could  not  recover,  for  the  reason  it  had  failed  to  no- 
tify Bowes  Brothers  at  once  of  the  refusal  of  Peabody,  Houghtel- 
ing &  Co.  to  pay  upon  the  presentation  of  the  order. 

The  law  is  well  settled  that  a  bill  of  exchange  must  be  present- 
ed to  the  drawee  within  a  reasonable  time,  and,  where  pa}Tnent 
is  refused,  notice  must  be  given  promptly  to  the  drawer,  other- 
wise he  cannot  be  held  liable:  Montelius  v.  Charles,  76  111.  303; 
Bickford  v.  First  Nat.  Bank,  42  111.  238;  89  Am.  Dec.  436;  Story 
■on  Promissory  Notes,  sec.  492.  But  was  the  instrument  sued  on 
strictly  a  bill  of  exchange,  so  tiiat  it  should  be  governed  by  the 
rules  of  law  applicable  to  such  instruments?  To  a  bill  of  ex- 
change there  are  three  parties — drawer,  drawee,  and  payee. 
The  drawee  is  not  bound  until  acceptance,  and  then,  having  be- 
come the  acceptor,  he  is  regarded  aa  primarily  the  '^'*  promisor 
and  as  the  drawer  only  collaterally,  and  the  drawer  is  therefore 
liable  in  very  much  the  same  way  as  the  indorser  of  a  note:  1 
Parsons  on  Contracts,  250.  In  Story  on  Promissory  Notes,  sec- 
tion 4,  in  pointing  out  the  distinction  between  bills  of  exchange 
and  promissory  notes,  the  author  says:  "In  a  bill  of  exchange 
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there  are  ordinarily  three  original  parties — the  drawer,  the  payee^ 
and  the  drawee,  who,  after  acceptance,  becomes  the  acceptor.  In 
a  bill  of  exchange  the  acceptor  is  the  primary  debtor,  in  the  con- 
templation of  law,  to  the  payee,  and  the  drawer  is  but  collater- 
ally liable."  The  author  also  says:  "The  indorser  of  a  nota 
stands  in  the  same  relation  to  the  subsequent  parties  as  the  draw- 
er of  a  hill,  and  the  maker  of  the  note  is  under  the  same  liabili- 
ties as  the  acceptor  of  a  bill."  In  the  forms  of  bills  of  exchange 
given  by  Chitty  in  his  work  on  Bills  it  will  be  found  the  time- 
of  payment  is  always  specified,  and  on  page  170,  while  the  au- 
thor admits  that  the  omission  to  state  the  time  of  payment  would 
not  render  the  bill  invalid,  he  says:  "It  is  advisable  in  aU  cases  to 
express  the  time  of  payment  as  clearly  and  intelligently  as  possi- 
ble, and  it  is  therefore  usual  to  write  it  in  words." 

As  a  general  rule,  it  is  understood  that  a  bill  of  exchange  will 
be  accepted  by  the  drawee,  hence  it  is  drawn  payable  on  sight,  or 
in  thirty,  sixty,  or  ninety  days,  and  when  presented  to  the  d'rawee 
it  is  accepted,  and  from  that  time  he  becomes  bound  to  pay.  The 
instrument  in  question  contains  no  time  of  payment,  nor  is  there 
anything  to  indicate,  from  the  reading  thereof,  that  it  was  ever 
intended  to  be  accepted  by  the  drawee,  as  is  usually  the  case  with 
a  bill  of  exchange.  While  it  has  some  of  the  characteristics  of  a 
bill  of  exchange,  we  do  not  regard  it  as  such.  On  the  other  hand, 
it  has  all  the  elements  of  a  check,  and  we  think  it  clearly  falls 
within  the  definition  given  in  the  text-books  of  a  check.  In  2 
Daniel  on  Negotiable  Instruments,  528,  the  author  says:  "A 
check  is  a  draft  or  order  upon  a  bank  or  banking  house,  '^**  pur- 
porting to  be  drawn  upon  a  deposit  of  funds,  for  the  payment,  at 
all  events,  of  a  certain  sum  of  money  to  a  person  or  his  order,  or 
to  bearer,  and  payable  instantly  on  demand."  In  2  Parsons  on 
Notes  and  Bills,  page  57,  the  author  says:  "A  check  is  a  brief 
draft  or  order  upon  a  bank  or  banking  house,  directing  it  to  pay 
a  certain  sum  of  money."  These  definitions  of  a  check  were 
quoted  and  approved  by  this  court  in  Eidgely  Nat.  Bank  v.  Pat- 
ton,  109  111,  479.  Here,  Peabody,  Houghteling  &  Co.  was  not  a 
regular  bank,  but  the  firm  was  the  banker  of  Bowes  Brothers  and 
was  so  treated  and  recognized,  and,  so  far  as  the  check  in  question 
is  concerned,  the  firm  will  be  regarded  as  a  bank.  The  instrument 
in  question  was,  then,  a  draft  or  order  upon  a  banking  house  di- 
recting it  to  pay  a  certain  sum  of  money,  and,  as  declared  by  Par- 
sons, a  check;  or  it  was  a  draft  or  order  upon  a  banking  house, 
purporting  to  be  drawn  upon  a  deposit  of  funds,  for  the  payment, 
at  all  events,  of  a  certain  sum  of  money  to  a  person  or  order,  and 
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payable  instantly  on  demand — which  Daniel  declares  to  be  a 
check.  Under  either  definition  the  instrument  in  question  was  a 
check. 

The  instrument  being  a  check,  did  the  Industrial  Bank  lose 
its  right  to  recover  from  the  drawers  of  the  check,  for  the  reason 
the  bank  failed  to  present  it  for  payment  within  proper  time, 
and  failed  to  give  notice  to  the  drawer  of  the  refusal  of  Peabody, 
Houghteling  &  Co.  to  make  payment?  The  general  rule  is, that  the 
holder,  in  order  to  charge  the  drawer  in  case  of  dishonor,  is  bound 
to  present  the  check  for  payment  within  a  reasonable  time  and 
give  notice  to  the  drawer  within  a  like  reasonable  time,  otherwise 
the  delay  will  be  at  his  own  peril.  Story  on  Promissory  Notes, 
'  section  493,  lays  down  the  rule  that  if  the  payee  or  holder  of  the 
check  receives  it  from  the  drawer  in  the  same  town  or  city  where 
it  is  payable,  he  is  bound  to  present  it  for  payment  on  the  next 
succeeding  day  after  it  is  received;  but  where  he  receives  the 
check  from  the  drawer  in  a  place  distant  '^®  from  the  place  of 
payment,  it  will  be  sufficient  for  him  to  forward  it  by  the  post  to 
some  person  at  the  latter  place  on  the  next  day  after  it  is  received, 
and  the  person  to  whom  it  is  sent  will  not  be  required  to  present 
it  for  payment  until  the  next  day  after  it  has  reached  him  in  the 
regular  course  of  maiL  But  the  rule  just  spoken  of  only  applies 
where,  in  the  intermediate  time  between  the  drawing  of  the 
check  and  presentment,  there  has  been  a  change  of  circumstances 
affecting  the  interests  of  the  drawer  in  respect  to  the  banker  upon 
whom  the  check  was  dra^Mi.  Where  there  has  been  a  change  the 
rule  is  applied  strictly.  But  Story  on  Promissory  Notes,  section 
497,  says:  "The  drawer  is  in  no  case  discharged  from  his  respon- 
sibility to  pay  the  same  unless  he  has  suffered  some  loss  or  injury 
by  the  omission  or  neglect  to  make  such  presentment,  and  then 
only  pro  tanto.  If  the  bank  has  failed  or  become  bankrupt,  he  will 
be  discharged  to  the  extent  of  the  loss  he  has  sustained  thereby." 
This  court  has  laid  down  the  same  rule.  Thns,  in  Heartt  v. 
Rhodes,  66  111.  351,  354,  it  is  said:  "The  want  of  due  present- 
ment or  notice  of  the  dishonor  of  a  check  does  not  discharge  the 
drawer,  imless  he  has  suffered  some  loss  or  injury  thereby.  This 
is  one  point  of  difference  between  a  check  and  a  bill  of  exchange.** 
And  in  Stevens  v.  Park,  73  111.  387,  it  was  held  that  by  failing  to 
give  notice  to  the  drawer  of  a  check  of  its  nonpayment  within  a 
reasonable  time,  the  holder  assumes  the  burden  of  showing  that 
no  damage  has  accrued  to  the  drawer.  In  speaking  further  on 
this  subject,  Story  (Story  on  Promissory  Notes,  sec.  498)  says: 
**If  the  bank  or  banker  still  remains  in  good  credit  and  is  able  to 
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pay  the  check,  the  drawer  will  still  remain  liable  to  pay  the  same, 
notwithstanding  many  months  may  have  elapsed  since  the  date 
of  the  check,  and  before  the  presentment  for  payment  and  notice 
of  the  dishonor.  So  if  the  drawer,  at  the  date  of  the  check  or  at 
the  time  of  the  presentment  of  it  for  payment,  had  no  funds  in 
.the  bank  or  banker's  hands,  or  if,  after  drawing  the  check  and 
before  its  presentment  for  '"^  payment  and  dishonor,  he  had 
witlidr^wn  his  funds,  the  drawer  would  remain  liable  to  pay  the 
check  notwithstanding  the  lapse  of  time/' 

Under  the  law  as  laid  down  in  the  authorities  cited,  it  is  plain 
the  drawers  of  the  check,  Bowes  Brothers,  are  liable  for  the 
amount  thereof.  From  the  facts  as  found  by  the  appellate  court 
it  appears  the  check  was  presented  to  the  bankers  upon  whom  it , 
was  drawn  on  the  date  it  was  issued,  and  again  on  the  next  busi- 
ness day  thereafter,  and  again  a  week  later,  which  was  the  last  of 
June,  1892.  It  was  again  presented  July  17th,  and  also  two  weeks 
after  that  date,  when  payment  was  refused  because  the  bankers, 
Peabody,  Houghteling  &  Co.,  had  paid  all  the  money  out  belong- 
ing to  the  drawers  of  the  check.  From  the  facts  as  found  there 
was  no  improper  delay  in  presenting  the  check  for  payment.  The 
drawers  of  the  check  were  not  notified  until  August  4,  1892,  that 
payment  was  refused,  but  the  delay  will  not  bar  a  recovery  here. 
The  bankers  upon  whom  the  check  was  dravm  did  not  fail  nor 
were  they  financially  embarrassed.  The  drawers,  therefore,  sus- 
tained no  loss  which  could  defeat  a  recovery.  Indeed,  the  fund 
in  the  hands  of  Peabody,  Houghteling  &  Co.,  placed  there  by  the 
drawers  of  the  check  for  its  payment,  was  drawn  out  in  subse- 
quent checks  which  they  issued  to  other  parties.  The  drawers 
themselves  were  thus  guilty  of  a  manifest  wrong  in  withdrawing 
the  funds  which  they  had  placed  in  the  hands  of  the  banker  for 
the  purpose  of  paying  the  check  in  question,  and  it  would  now 
be  an  act  of  great  injustice  to  allow  them  to  defeat  judgment  on 
the  check,  as  their  wrongful  act  prevented  payment  by  the  bank- 
ers on  whom  it  was  drawn. 

Under  the  faicts  as  found  by  the  appellate  court  we  are  of  opin- 
ion the  bank  was  entitled  to  judgment.  The  judgment  of  the 
appellate  court  will  therefore  be  reversed  and  the  judgment  of  the 
superior  court  of  Cook  county  will  be  aflSrmed. 

BILLS  OF  EXCHANGE— PRESENTMENT.— The  holder  of  a  bill 
of  exchange  must  present  It  In  reasonable  time  to  the  party  on 
whom  It  Is  drawn  at  his  place  of  business:  Mason  v.  Donsay,  35  IlL 
424;  85  Am.  Dec.  368;  note  to  Adams  v.  Darby,  75  Am.  Dec.  118. 
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BILLS  OF  EXCHANGE-ACCEPTANCE.— One  radical  difference 
between  a  check  and  a  bill  of  exchange  is,  that  the  former  need  not 
tie  accepted,  while  the  latter  must,  in  order  to  fix  the  liability  on  the 
drawee:  Simmons  Hardware  Co.  v.  Bank,  41  S.  C.  177;  44  Am.  St. 
Kep.  700,  and  note. 

CHECKS— WHAT  ARE.— A  check  is  an  order  to  pay  a  sum  of 
money  to  the  holder  on  the  presentation  of  the  check  or  demand  of 
the  money:  Minot  v.  Russ,  156  Mass.  458;  32  Am.  St.  Rep.  472,  and 
note.  See,  also,  the  note  to  Simmons  Hardware  Co.  v.  Bank,  44 
Am.  St.  Rep.  708. 

CHECKS— RELEASE  OF  DRAWER.— If  a  check  Is  not  present- 
ed within  a  reasonable  time,  and  the  bank  fails,  the  payee  must  suf- 
fer the  loss  if  the  drawer  has  moneys  on  deposit  sufficient  to  pay 
it:  Industrial  Trust  etc.  Co.  v.  Weakley,  103  Ala.  458;  49  Am.  St. 
Rep.  45,  and  note;  Scroggin  v.  McClelland,  37  Neb.  644;  40  Am.  St. 
Bep.  520,  and  note. 
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BANKS,  DUTY  OP  TO  TRANSMIT  MONEY.— A  bank  re- 
celvlng  a  draft  to  be  credited  to  the  account  of  another  bank,  but 
for  the  use  of  a  person  designated,  is  charged  with  the  duty  of  ti-ans- 
mitting  the  moneys  as  directed  or  of  holding  them  for  the  benefit  of 
the  person  so  designated. 

BANKING— SPECIAL  DEPOSIT,  WHAT  IS.-If  a  draft  is 
sent  to  one  bank  for  the  credit  of  another  for  the  use  of  a  person 
designated,  a  special  deposit  is  thereby  created  in  his  favor,  and  the 
bank  receiving  the  draft  must  retain  its  proceeds  until  they  are 
drawn  out  by  the  other  bank  for  the  use  of  the  person  for  whose 
benefit  the  deposit  was  made.  The  receiving  bank  cannot  credit 
the  draft  to  the  other  bank  on  the  debt  of  the  latter,  and  thus  re. 
lieve  itself  from  liability. 

A  BANK  RECEIVING  MONEY  FOR  TRANSMISSION  TO 
ANOTHER  BANK  is  liable  to  the  person  depositing  such  moneys 
for  the  amount  thereof.  If,  before  they  are  transmitted  and  before 
the  bank  to  which  they  are  to  be  sent  receives  notice  of  them.  It  sus- 
pends business,  and  never  aftei'ward  resumes. 

ONE  BANK  HAVING  A  RIGHT  OP  SETOFF  AGAINST 
ANOTHER  cannot  exercise  It  as  against  an  account  of  the  other  as 
trustee  for  a  third  person. 

■  BANKING— APPROPRIATION  OF  MONEYS  WHEN  NOT 
EFFECTED  BY  BOOK-KEEPING.— If  a  bank,  on  being  advised 
by  telegram  by  A  that  a  deposit  has  been  made  in  another  bank  for 
the  use  of  B,  credits  the  latter  with  the  sum  named  in  the  telegram, 
and  charges  it  to  the  bank  with  which  the  deposit  is  claimed  to 
have  been  made,  such  entries  are  provisional  merely,  and  do  not 
bind  the  bank  to  pay  B's  check  until  it  receives  notice  from  the 
bank  wherein  the  deposit  was  claimed  to  have  been  made  that  it 
had  accepted  the  deposit.  In  the  absence  of  such  notice,  the  moneys 
must  be  regarded  as  remaining  with  the  bank  where  they  were 
originally  deposited,  and  the  title  thereto  does  not  vest  in  the  other 
bank  nor  in  its  receiver  on  its  suspending  business  before  receiving 
«uch  notice. 

BANKING— DEPOSITOR'S  RIGHT  TO  RECOVER  HIS  DE- 
POSIT AFTER  INSOL\ENCy.— Whore  a  deposit  has  been  kept 
«eparate  aud  not  fully  received  before  formal  iusolvency,  the  de* 
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positor  may  claim  It,  and  money  received  upon  collections  subse- 
quent to  the  formal  insolvency  belongs  to  the  owner  of  the  paper^ 
and  can  be  recovered  in  full,  if  it  can  be  traced  to  the  particular 
pai)er. 

RATIFICATION— WANT  Olf  REPUDIATION  OF  AGENT' » 
ACTION.— If  an  agent  presents  a  claim  against  an  insolvent  bank 
for  money  credited  to  him,  but  to  which  his  principal  is  entitled,, 
the  latter  cannot  be  held  to  have  ratified  its  agent's  act  because  of 
a  neglect  to  repudiate  it,  if  the  claim  was  presented  without  the 
knowledge  or  consent  of  the  principal. 

Assumpsit  by  Loretta  Gold  &  Silver  Mining  Company 
against  the  American  Exchange  National  Bank  to  recov- 
er seven  hundred  and  fifty  dollars  deposited  by  the  plaintiff 
with  the  defendant  on  the  twenty-first  day  of  July,  1893.  At 
that  time  the  plaintiff  forwarded  to  the  defendant  by  mail  a  let- 
ter inclosing  a  draft  "for  credit  of  account  of  Merchants'  Nation- 
al Bank,  Great  Falls,  Montana,  for  the  use  of  M.  J.  Dunn,  super- 
intendent," of  plaintiff,  and  on  the  same  day  telegraphed  its  su- 
perintendent of  the  making  of  such  deposit,  and  also  the  Mon- 
tana bank  that  the  deposit  had  been  made  to  the  superintendent'* 
credit.  He  had  an  account  with  the  Montana  bank  in  his  own 
name,  in  which  he  kept,  without  the  knowledge  or  consent  of  the 
plaintiff,  moneys  belonging  to  it.  On  receipt  of  the  telegram,  the 
Montana  bank  credited  Dunn  and  charged  the  defendant  with 
the  sums  named.  The  defendant  did  not  forward  the  proceeds 
of  the  draft,  but  merely  credited  the  amount  thereof  upon  an  ac- 
count owing  to  it  by  the  Montana  bank.  The  latter  bank  sus- 
pended business  before  receiving  any  notice  from  the  defendant, 
of  the  making  of  the  deposit.  Judgment  in  favor  of  the  plaintiff, 
and  the  defendant  appealed. 

^  Swift,  Campbell,  Jones  &  Martin,  for  the  appellant. 

Defrees,  Brace  &  Eitter,  for  the  appellee. 

i^»  MAGKUDER,  C.  J.  Appellee  sent  to  appellant  a  draft 
for  seven  hundred  and  fifty  dollars,  saying:  "Enclosed  please 
find  draft  for  seven  hundred  and  fifty  dollars  for  credit  of  ac- 
count Merchants'  National  Bank,  Great  Falls,  Montana,  for  the 
u?e  of  M.  J.  Dunn,  our  superintendent  at  Barker,  Montana."  The 
letter  inclosing  the  draft  notified  appellant,  that  the  money  did 
not  belong  to  the  Monana  bank,  but  that  such  money  belonged  to 
appellee,  or  to  Dunn,  its  superintendent  in  Montana.  The  ap- 
pellant, at  the  time  it  received  the  money,  was  the  correspondent 
at  Chicago  of  the  Montana  bank,  and  the  latter  bank  kept  an; 
account  current  with  appellant.  When  the  appellant  took  the 
money  of  appellee  into  its  hands,  it  became  charged  with  the  duty 
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of  transmitting  it  to  the  Montana  hank  for  the  use  and  benefit 
of  appellee's  superintendent,  or  of  holding  it  subject  to  the  order 
of  the  Montana  bank  acting  in  the  interest  and  for  the  benefit  of 
appellee.  This  duty  it  was  under  obligations  to  perform  in  strict 
accordance  with  its  instructions:  Judy  v.  Farmers'  etc.  Bank,  81 
Mo.  404;  United  States  Bank  v.  Macalester,  ^i®  9  Pa.  St.  475; 
Parker  v.  Hartley,  91  Pa.  St.  465;  Bank  of  British  North  Amer- 
ica V.  Cooper,  137  U.  S.  473;  Commercial  Nat.  Bank  v.  Hamilton 
Nat.  Bank,  42  Fed.  Rep.  880;  Armstrong  v.  National  Bank  of 
Boyertown,  90  Ky.  431.  The  deposit  made  by  appellee  with  ap- 
pellant was  a  special  deposit  for  a  designated  beneficiary,  and 
could  not  be  used  or  dedicated  by  appellant  to  any  other  purpose. 
Appellant  having  become  the  special  depository  of  the  fund  was- 
bound  to  retain  it  until  it  was  drawn  out  by  the  Montana  bank 
for  the  use  of  appellee's  superintendent:  Sutler  v.  American  etc. 
Bank,  113  N.  Y.  593. 

Instead  of  transmitting  the  fund  to  the  Montana  bank  for  ap- 
pellee's use,  or  holding  it  subject  to  be  drawn  out  by  that  bank 
for  appellee's  use,  appellant,  on  the  very  day  on  which  it  received 
the  fund,  credited  it,  upon  its  books,  generally  to  the  account  of 
the  Montana  bank,  and,  the  Montana  bank  being  indebted  to  it 
in  more  than  the  amount  of  the  fund,  the  appellant  subsequently 
refused  to  pay  over  the  fund  to  appellee  upon  demand  being 
made  for  it.  Appellant  thus  applied  a  fund  belonging  to  appellee 
to  the  payment  of  its  own  debt  against  the  Montana  bank.  This 
it  had  no  right  to  do,  because  the  letter,  transmitting  the  fund  ta 
appellant,  informed  appellant  that  the  money  belonged  to  appel- 
lee, and  was  merely  to  be  credited  to  the  Montana  bank  for  the 
use  of  appellee.  By  accepting  the  fund  under  the  terms  named 
in  the  letter,  appellant  became  the  depository  of  the  fund  for  ap- 
pellee's use,  and  took  the  money  with  notice  that  it  was  charged 
with  such  use:  Drovers'  Nat.  Bank  v.  O'Hare,  119  HI.  646. 

The  fund  was  sent  by  appellee  from  Milwaukee  to  appellant  at 
Chicago  on  July  21,  1893,  and  was  received  by  appellant  at  Chi- 
cago on  July  22,  1893.  On  the  latter  day,  appellant  mailed  a 
postal  card  to  the  Montana  bank,  informing  that  bank  that  ap- 
pellant had  received  the  fund  and  had  credited  it  to  the  account 
of  the  Montana  bank.  But  the  Montana  bank  suspended  busi- 
ness at  the  close  ^^^  of  business  hours  on  July  23,  1893,  and 
never  afterward  resumed  business;  on  the  morning  of  the  next 
day,  July  24th,  it  was  seized  by  the  national  bank  examiner,  pur- 
suant to  orders  from  the  comptroller  of  the  currency,  and  subse- 
quently went  into  the  hands  of  a  receiver.    It  did  not  receive  the 
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postal,  advising  it  of  the  credit  of  this  fund  to  it  by  appellant,  un- 
til after  its  failure.  By  the  failure  of  the  Montana  bank,  the 
purpose,  for  which  the  deposit  was  made,  failed  and  could  not  be 
■executed.  It  thereby  became  impossible  for  the  Montana  bank 
to  receive  the  money  in  trust  for  the  use  of  appellee,  and  for  the 
-appellant  to  transmit  it  to  that  bank  for  the  use  of  appellee,  or  to 
hold  it  subject  to  the  order  or  draft  of  that  bank  for  appellee's 
use.  If  results  that,  inasmuch  as  the  purpose  of  the  deposit  of  the 
fund  with  appellant  has  become  incapable  of  execution,  appellant 
holds  the  fund  to  the  use  of  appellee,  and  has  become  liable  to 
repay  it  to  appellee:  Drovers'  Nat.  Bank  v.  O'Hare,  119  111.  646; 
€utler  V.  American  etc.  Bank,  113  N.  Y.  593. 

It  is  contended,  however,  that  the  entries  by  the  Montana  bank 
•of  a  credit  to  Dunn,  and  of  a  charge  against  the  appellant,  for 
the  amount  of  the  fund  after  the  Montana  bank  received  notice 
•on  July  21,  1893,  of  the  deposit  of  the  money  to  Dunn's  account 
in  the  appellant  bank,  made  the  Montana  bank  the  owner  of  the 
•credit  given  by  appellant  to  that  bank,  and,  therefore,  that  the 
Montana  bank  alone  is  entitled  to  sue  appellant.  The  credit 
given  by  appellant  was  not  to  the  Montana  bank,  but  to  that  bank 
as  trustee  for  the  use  of  appellee  or  its  superintendent.  A  de- 
posit due  to  the  Montana  bank  as  trustee  for  the  use  of  appellee 
-could  not  be  offset  against  the  Montana  bank's  private  debt  to 
appellant  (1  Morse  on  Banks  and  Banking,  sec.  334),  and,  hence, 
the  case  must  be  looked  at  as  though  appellant  was  not  a  creditor 
of  the  Montana  bank.  As  appellant  had  no  right  to  pay  its  claim 
against  the  Montana  bank  with  this  fund  which  belonged  to  ap- 
pellee, the  fund  is  to  be  regarded  as  still  ^**  in  the  hands  of  ap- 
pellant, unused  and  unappropriated.  The  question  then  is, 
whether  the  receiver  of  the  Montana  bank  has  the  right  to  sue 
for  the  fund,  or  whether  such  right  belongs  to  appellee. 

It  is  to  be  noted  that  the  Montana  bank  merely  gave  Dunn  a 
credit  for  seven  hundred  and  fifty  dollars  and  charged  appellant 
with  seven  hundred  and  fifty  dollars,  but  it  never  paid  any  money 
to  Dunn  on  account  of  such  credit,  and  Dunn  drew  no  checks 
against  the  same.  The  credit  to  Dunn  and  the  corresponding 
debit  to  appellant  upon  the  books  of  the  Montana  bank  were 
merely  provisional  entries,  and  did  not  bind  that  bank  to  pay  any 
checks  against  the  fund  before  receiving  notice  from  appellant 
that  it  had  accepted  the  deposit  made  by  appellee.  As  it  did  not 
receive  that  notice  before  its  failure,  it  would  have  had  the  right 
at  any  time  before  such  failure  to  cancel  the  credit  to  Dunn.  The 
title  to  the  fund  did  not  pass  to  the  Montana  bank  by  virtue  of 
these  provisional  entries  made  by  itself  upon  its  own  books  in  ad- 
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vance  of  receiving  from  appellant  any  remittance  of  the  fund,  or 
any  notice  from  appellant  of  its  acceptance  of  the  deposit,  and 
in  advance  of  any  payments  made  to  appellee  or  its  superintend- 
ent on  account  of  the  fund.  No  such  force  or  effect  can  be  given 
to  book-keeping  entries,  which  are  regarded  as  being  merely  con- 
ditional, and  which  the  bank  is  not  precluded  from  canceling 
prior  to  the  actual  collection  or  receipt  of  the  money  indicated  by 
them:  Armstrong  v.  National  Bank  of  Boyertown,  90  Ky.  431; 
Cutler  V.  American  etc.  Bank,  113  N.  Y.  593;  Commercial  Nat. 
Bank  v.  Hamilton  Nat.  Bank,  43  Fed.  Rep.  880. 

If  appellant  had  remitted  the  money  to  the  Montana  bank  in- 
stead of  sending  notice  by  mail  of  the  deposit  and  credit,  such 
remittance  would  not  have  reached  the  Montana  bank  until  after 
its  failure,  and,  in  such  case,  it  would  not  have  gone  into  the 
general  assets  of  the  insolvent  bank,  but  would  have  been  held  as 
a  special  fund  subject  to  the  right  of  appellee  to  reclaim  it  specif- 
ically *^*'*  from  the  hands  of  the  receiver.  Appellee  should  not 
be  placed  in  any  worse  position,  because  appellant  retained  the 
fund  and  paid  its  own  debt  with  it  and  sent  a  letter  of  advice, 
than  if  appellant  had  forwarded  the  money  and  it  had  not  reach- 
ed its  destination  until  after  the  failure  of  the  Montana  bank. 
WTiere  a  general  deposit  is  made  before  formal  insolvency,  there 
can  be  no  recovery  in  preference  to  other  creditors,  but  where  the 
deposit  has  been  kept  separate  and  not  fully  received  before  for- 
mal insolvency,  the  depositor  may  claim  it;  and  money  received 
upon  collections  subsequently  to  formal  insolvency  belongs  to  the 
owner  of  the  paper,  and  can  be  recovered  in  full  if  it  can  be  traced 
to  the  particular  paper:  2  Morse  on  Banks  and  Banking,  3d  ed.> 
sees.  689,  629,  631. 

It  is  quite  true,  as  announced  in  authorities  referred  to  by 
counsel  for  appellant,  that  where  a  customer  makes  a  deposit  in  a 
bank,  in  the  ordinary  course  of  business,  of  a  draft  or  check  re- 
ceived and  credited  as  money,  and  indorsed  by  the  customer  to 
the  bank  "for  deposit"  to  be  placed  to  his  credit,  the  title  to  the 
draft  or  check  vests  in  the  bank,  subject  to  the  right  on.  the  part 
of  the  bank  to  charge  it  back  to  the  depositor  in  ease  it  is  not 
paid  on  presentment:  2  Morse  on  Banks  and  Banking,  sec.  574; 
American  etc.  Bank  v.  Manufacturing  Co.,  156  111.  336.  But  in 
such  case  there  is  an  actual  transfer  of  the  title  to  the  draft  or 
check  by  indorsement  upon  the  instrument  itself.  Here,  how- 
ever, there  was  nothing  but  a  dispatch  from  appellee  at  Mil- 
waukee to  the  bank  in  Montana,  that  a  credit  had  been  given  to 
appellee's  superintendent  in  the  appellant  bank  at  Chicago.  This 
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•dispatch,  and  the  credit  given  to  appellee's  superintendent  by  the 
Montana  bank  upon  its  books,  could  hardly  operate  as  a  transfer 
of  the  fund  in  appellant's  hands  in  Chicago  to  the  Montana  bank 
in  the  same  way  as  a  check  or  draft,  indorsed  for  deposit  in  a 
bank  and  credited  to  the  depositor,  becomes  the  property  of  the 
bank.  There  ^^^  is  nothing  to  show  that  appellant  had  any  no- 
tice or  information  of  appellee's  dispatch  to  the  Montana  bank, 
or  of  tjie  latt^r's  credit  to  Dunn,  or  of  the  arrangement  between 
appellee  and  the  Montana  bank  for  the  making  of  such  credit. 
By  the  terms  of  the  credit,  the  Montana  bank  in  its  individual 
capacity  was  not  entitled  to  the  fund,  but  it  was  only  entitled  to 
it  as  trustee  for  the  use  of  Dunn;  and  what  took  place  between 
appellee  and  the  Montana  bank  could  not  change  appellant's 
obligation  to  hold  the  fund  for  the  account  of  the  Montana  bank 
to  the  use  of  Dunn  into  an  obligation  to  hold  it  for  the  Montana 
bank  without  reference  to  Dunn's  interest,  in  the  absence  of  any 
notice,  on  the  part  of  appellant,  of  such  arrangement.  Hence, 
appellant  still  holds  the  fund  upon  the  same  terms  and  conditions 
upon  which  it  originally  received  it. 

If  the  Montana  bank  was  indebted  to  appellant,  and  appellant 
will  lose  its  debt  by  the  surrender  of  this  fund,  it  cannot  be  said 
that  appellee  is  in  any  way  responsible  for  the  loss.  If  appellant 
is  obliged  to  refund  the  money,  it  is  in  no  worse  condition  than  if 
the  deposit  had  never  been  made.  It  would  certainly  be  most 
inequitable  to  permit  appellee  to  lose  the  fund  altogether  through 
an  application  of  it  to  the  payment  of  appellant's  debt.  As  the 
money  belonged  to  appellee,  and  was  placed  in  appellant's  hands 
to  be  held  for  the  use  of  appellee,  there  can  be  no  equity  in  using 
it  to  pay  a  debt  to  appellant  from  the  Montana  bank,  growing 
out  of  prior  transactions  between  the  Montana  bank  and  the  ap- 
pellant, with  which  appellee  had  no  connection  whatever. 

The  ordinary  relation  between  banker  and  depositor  is  that  of 
debtor  and  creditor,  and  has  nothing  of  the  nature  of  a  trust  in 
it:  Bank  of  the  Republic  v.  Millard,  10  Wall.  152;  2  Morse  on 
Banks  and  Banking,  3d  ed.,  sec.  289;  Brahm  v.  Adkins,  77  111. 
263.  When  appellee  deposited  the  fund  with  appellant  under  the 
terms  contained  in  the  letter  of  July  21,  1893,  appellant,  by  ac- 
cepting the  deposit,  ^^'^  became  a  debtor  not  to  the  Montana 
bank,  but  to  the  Montana  bank  for  the  use  of  appellee's  superin- 
tendent. When  the  Montana  bank  gave  appellee's  superintend- 
ent credit  for  seven  hundred  and  fifty  dollars,  it  was  not  debtor 
to  such  superintendent  by  virtue  of  any  money  actually  depos- 
ited with  it;  it  had  received  no  money  either  from  appellee  or  its 
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superintendent;  it  had  merely  given  a  credit  in  the  expectation 
that,  at  some  time  in  the  future,  it  would  receive  or  draw  for  the 
fund  in  appellant's  hands.  If  the  Montana  bank  had  actually 
paid  out  money  to  the  amount  of  the  credit  to  appellee  or  its  su- 
perintendent upon  checks  drawn  against  such  credit,  then  the 
claim  of  the  Montana  bank  to  the  fund  now  in  appellant's  hands 
would  rest  upon  a  valid  consideration,  to-wit,  the  money  pre- 
viously advanced  upon  the  checks  so  drawn;  but,  as  no  checks 
were  ever  drawn  against  the  credit,  and  no  money  was  ever  paiS 
out  on  account  thereof  to  appellee  or  its  superintendent,  the 
•claim  of  the  Montana  bank  or  its  receiver  to  the  fund  now  in  ap- 
j)ellant's  hands  would  have  no  valid  consideration  to  rest  upon. 
To  sustain  the  claim  of  the  Montana  bank  to  this  fund  would  be 
io  give  something  for  nothing;  it  would  be  to  give  that  bank  ap- 
pellee's money  in  exchange  for  a  mere  book  entry  which  appellee 
never  made  use  of  and  never  realized  a  dollar  upon.  A  decision 
which  would  lead  to  such  a  result  would  be  most  inequitable,  and 
is  not  demanded  by  the  necessity  of  enforcing  any  inexorable  rule 
of  law. 

It  seems  that,  on  September  11,  1893,  Dunn  filed  a  claim  for 
moneys  due  him  from  the  Montana  bank,  including  the  amount 
of  the  credit  so  given  him,  with  the  receiver  of  the  bank,  and 
that  the  claim  has  been  allowed.  It  is  insisted  that  appollee  has 
ratified  the  proving  of  this  claim  by  Dunn,  because  it  has  neg- 
lected to  repudiate  Dunn's  action.  Nothing  is  shown  to  have 
been  paid  upon  the  claim,  and  it  was  filed  and  proved  without  the 
knowledge,  consent,  or  authority  of  appellee.  Appellee's  rights 
oannot  be  prejudiced  in  the  mannes'  claimed  by  the  action  **^  of 
Dunn.  Nor  will  the  rights  of  appellant  be  prejudiced  thereby, 
in  case  judgment  goes  against  it  in  favor  of  appellee  for  the 
amount  of  the  fund  now  in  its  hands;  because,  on  payment  of  the 
judgment,  the  allowance  of  the  claim  can  be  set  aside,  or  appel- 
lant can  be  subrogated  thereto  to  the  amount  of  the  judgment 
here. 

We  are  not  inclined  to  change  the  judgment  of  the  appellate 
court  so  far  as  it  fails  to  include  interest  upon  the  amount  in 
controversy.  Without  passing  upon  the  question  whether  inter- 
est should  or  should  not  have  been  allowed,  we  deem  it  sufficient 
to  say  that,  when  the  motion  to  enter  judgment  with  interest, 
made  some  time  after  the  judgment  without  interest,  had  been 
entered,  was  denied  by  the  appellate  court,  no  exception  was 
taken  to  its  action  in  so  denying  the  motion. 

The  judgment  of  the  appellate  court  is  affirmed. 


210  Stone  v.  Kellogg.  [Illinoisy 

BANKS— INSOLVENCY— RECOVERY  OF  Sl'ECIAL  DEPOSIT. 
A  special  depositor  in  a  savings  bank,  whose  deposit  draws  Interest, 
is,  in  tlie  event  of  the  insolveiacy  of  the  institution,  entitled  to  be 
paid  in  full  before  any  distribution  is  made  to  regular  and  ordinary 
depositors  who  are  stockholders  of  the  institution:  Helronlmus  v. 
Sweeney,  83  Md.  146;  55  Am.  St.  Rep.  333,  and  note. 

BANKS-SPECIAL  DEPOSIT— WHAT  IS.— When  money  of  any 
description  is  deposited  in  bank  and  the  identical  gold  or  silver  or 
bank-bills  deposited  are  to  be  returned  to  the  depositor,  the  deposit 
is  special:  Mutual  Ace.  Assn.  v.  Jacobs,  141  IlL  261;  33  Am.  St.  Rep. 
302. 
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[165  Illinois,  192.] 

CORPORATIONS.-THE  RECORDS  AND  BOOKS  OF  A 
CORPORATION  ITS  STOCKHOLDERS  HAVE,  at  common  law, 
the  right  to  examine  at  reasonable  times.  This  right  is  in  many  of 
the  states  subject  to  statutory  regulations. 

CORPORATIONS.— A  STOCKHOLDER'S  RIGHT  TO  EX- 
AMINE THE  BOOKS  AND  PAPERS  of  a  corporation  is  absolute, 
except  that  it  shall  not  be  exercised  from  idle  curiosity  or  for  im- 
proper or  unlawful  purposes,  under  a  statute  of  the  state  making 
it  the  duty  of  the  directors  of  every  corporation  to  keep  correct 
books  of  account  and  of  its  business,  and  declaring  that  every  stock- 
holder shall  have  the  right,  at  all  reasonable  times,  by  himself  or 
his  attorney,  to  examine  the  records  and  books  of  the  corporation. 
Their  custodian  cannot  question  the  motives  and  pui-poses  of  the 
stockholder  in  making  the  examination,  and,  if  the  right  of  exami- 
nation is  refused  on  the  ground  that  its  object  is  improper,  the  cus- 
todian must  assume  the  burden  of  proving  it  to  be  so. 

CORPOR  ATIONS— STOCKHOLDER'S  RIGHT  TO  INSPECT 
BOOKS. — An  answer  to  an  application  by  a  stockholder  for  a  writ 
of  mandate  to  compel  the  submission  of  the  books  and  papers  of  the 
corporation  to  his  inspection,  averring  that  the  petitioner  has  been 
refused  permission  to  examine  any  records  and  accounts  which  he 
was  lawfully  entitled  to  examine,  is  argumentative  and  insufficient. 
He  is  legitimately  entitled  to  know  everything  of  which  the  records, 
books,  and  papers  of  the  corporation  would  inform  him. 

CORPORATIONS.— A  STOCKHOLDER  HAS  THE  RIGHT 
TO  INSPECT  THE  BOOKS  AND  Oa^HER  PAPERS  of  a  corpora- 
tion under  a  statute  giving  him  at  all  reasonable  tiraes  the  right  to 
examine  the  records  and  books  of  account  of  the  corporation. 

CORPORATIONS— STOCKHOLDER'S  RIGHT  TO  EXAM- 
INE BOOKS  AND  PAPERS.— An  answer  to  a  petition  for  a  writ 
of  mandate  to  compel  the  officers  of  a  corporation  to  permit  a  stock- 
holder and  director  thereof  to  examine  such  books  aud  papers,  which 
avers  that  the  purpose  of  the  petitioner  is  to  discover  some  possible 
ground  of  attack  upon  the  corporation  and  its  management  con- 
trary to  the  Interests  of  the  company  and  for  the  private  advantage 
of  the  petitioner,  does  not  show  any  sufficient  reason  for  not  issuing 
the  writ,  but  the  courts  have  power  to  prevent  any  abuse  by  the 
petitioner  of  the  right  which  he  enjoys  by  virtue  of  his  relaMon  to 
the  corporation. 

Application  by  Mile  G.  Kellogg  for  a  writ  of  mandate  coin-> 
pelling  the  president  and  secretary'  of  the  Central  Union  Tele- 
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graph  Company,  a  corporation,  to  permit  him  to  examine  its  rec- 
ords, papers,  and  books  of  account.  The  petitioner  was  the  own- 
er of  seven  hundred  and  sixty-one  shares  of  the  capital  stock  of 
the  corporation,  and  had  ever  since  its  organization  been  one  of 
its  directors.  He  had  at  various  times  made  demand  on  the 
proper  officers  for  permission  to  inspect  the  books  of  the  corpora- 
tion and  also  certain  papers,  among  which  were  included  con- 
tracts alleged  to  have  been  entered  into  between  the  American 
Bell  Telephone  Company  and  the  Central  Union  Telephone  Com- 
pany. The  refusal  to  allow  the  inspection  was  based  upon  the 
ground  that  the  petitioner  had  taken  certain  proceedings  which 
the  officers  of  the  corporation  deemed  inimical  to  its  interests, 
that  it  was  his  duty  to  apply  to  the  board  of  directors  to  obtain 
permission  from  them,  and  that  the  examination  was  sought  to 
further  his  private  interests  and  to  enable  him  to  make  some  at- 
tack upon  the  corporation.  A  demurrer  to  the  answer  was  sus- 
tained, and  judgment  entered  against  the  defendants  directing  a 
writ  to  issue,  "commanding  them,  and  each  of  them,  forthwith  to 
admit  the  complainant  to  the  office  of  the  said  Central  Union 
Telephone  Company,  and  to  give  him  full  access  to  all  books  of 
account  and  records  of  said  company,  including  herein  the  books 
of  the  executive  committee  of  the  board  of  directors  thereof,  and 
to  all  the  contracts  entered  into  by  the  said  company  with  the 
American  Bell  Telephone  Company,  or  by  either  of  said  compan- 
ies, through  any  agent,  officer,  or  servant  thereof  with  the  other, 
and  that  such  admittance  and  access  be  permitted  from  day  to 
day  during  business  hours,  and  in  such  a  manner  as  not  to 
interrupt  the  business  of  the  corporation,  to  the  complainant,  un- 
til the  same  shall  have  been  completed." 

Williams,  Holt  &  Wheeler,  for  the  appellants, 

Charles  H.  Aldrich,  for  the  appellee. 

2"'*  CAKTEE  J.  The  question  whether  or  not  appellee  is  en- 
titled to  a  writ  of  mandamus  to  compel  appellants,  as  officers  of 
the  Central  Union  Telephone  Company,  to  permit  him  to  exam- 
ine the  records,  books,  and  papers  of  the  corporation,  is  pre- 
sented by  demurrer  to  appellants'  answer  to  the  petition.  Appel- 
lee is  both  a  stockholder  and  a  director  in  the  company.  As  a 
stockholder,  owning  more  than  seventy-five  thousand  dollars,  at 
its  face  value,  of  the  capital  stock,  he  had  large  interests  to  pro- 
tect, and  as  a  director  he  had  important  duties  to  perform.  In 
both  capacities  he  had  the  undoubted  right  to  inform  himself 
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(and,  if  necessary,  by  examination  of  the  records,  books,  and  pa- 
pers of  the  company  at  reasonable  and  proper  times)  as  to  the  af- 
fairs and  condition  of  the  company,  for  the  better  protection  of 
his  own  interests  and  the  performance  of  his  duties.  The  peti- 
tion was  amply  sufficient,  and  unless  it  can  be  said  that  the  an- 
swer showed  sufficient  reason  for  refusing  ^^  the  writ,  the  judg- 
ments of  the  courts  below  granting  it  must  be  affirmed. 

At  common  law,  the  stockholders  of  a  corporation  had  the 
right  to  examine,  at  reasonable  times,  the  records  and  books  of 
the  corporation:  1  Cook  on  Stocks  and  Stockholders,  sec.  511; 
Alabama  etc.  E.  K.  Co.  v.  Eowley,  9  Fla.  508;  Queen  v.  Mara- 
guita  Min.  Co.,  1  El.  &  E.  289;  King  v.  Taylor  Co.,  2  Bam.  & 
Adol.  115;  In  re  Burton  ete.  Co.,  31  L.  J.  Q.  B.  62;  King  v.  Wilts 
etc.  Nav.  Co.,  3  Ad.  &  E.  477;  King  v.  Clear,  4  Bam.  &  C,  899; 
Queen  v.  Grand  Canal,  L.  E.  1  Ir.  337;  Birm.  Bristol  Co.  v.  White, 
12  B.  282;  Mutter  v.  Eastern  etc.  Ey.  Co.,  38  Ch.  Diy.  92; 
Commonwealth  v.  Phoenix  Iron  Co.,  105  Pa.  St.  Ill;  51  Am. 
Eep.  184;  Phoenix  Iron  Co.  v.  Commonwealth,  113  Pa.  St.  563; 
Angell  and  Ames  on  Corporations,  sec.  681;  Eedfield  on  Hall- 
ways, 227;  Grant  on  Corporations,  311;  2  Phillips  on  Evidence, 
313;  Martin  v.  Bienville  Oil  Works,  28  La.  Ann.  204;  Foster  v. 
White,  86  Ala.  467;  Winter  v.  Baldwin,  89  Ala.  483;  State  v.  St. 
Louis  etc.  E.  E.  Co.,  29  Mo.  App.  301;  State  v.  Bergenthal,  72 
Wis.  314;  State  v.  Sportsman's  Park  Assn.,  29  Mo.  App.  326. 
But  the  writ  of  mandamus  would  not  issue,  as  a  matter  of  course, 
to  enforce  a  mere  naked  right  or  to  gratify  mere  idle  curiosity, 
but  it  was  necessary  for  the  petitioner  to  "show  some  specific 
interest  at  stake  rendering  the  inspection  necessary,  or  some  bene- 
ficial purpose  for  which  the  examination  is  desired":  High  on 
Extraordinary  Legal  Eeniedies,  sec.  310;  2  Spelling  on  Extra- 
ordinary Eelief,  sec.  1612.  But  owing  to  the  great  increase  in 
the  number  of  stock  corporations  and  the  volume  of  business 
transacted  by  them,  this  right  of  inspection  of  the  corporate 
books  by  the  individual  stockholder  became  so  important  that 
many  of  the  states  of  the  Union  have  made  specific  provision  by 
statute  for  its  enforcement.  Section  13  of  chapter  32  of  the  Ee- 
vised  Statutes  of  this  state  is  as  follows:  "It  shall  be  the  duty 
of  the  directors  or  trustees  of  every  stock  corporation  to  cause  to 
be  kept  at  its  principal  office  or  place  of  business  in  this  state 
correct  books  of  account  of  all  its  business,  and  every  stockholder 
in  such  corporation  shall  have  the  right,  at  all  reasonable  times, 
by  himself  or  by  his  attorney,  *•**  to  examine  the  records  and 
books  of  account  of  the  corporation." 
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In  Foster  v.  White,  86  Ala.  467,  it  was  held  that  a  similar  pro- 
vision  of  the  statutes  of  Alabama  was  not  merely  declaratory  of 
the  common  law,  but  that  "the  statute  was  enacted  in  view  of  the 
restrictions  and  limitations  placed  by  the  common  law  upon  the 
exercise  of  the  right,  and  the  purpose  is  to  protect  small  and  mi- 
nority stockholders  against  the  power  of  the  majority,  and 
against  the  mismanagement  and  faithlessness  of  agents  and  offi- 
cers, by  furnishing  mode  and  opportunity  to  ascertain,  establish, 
and  maintain  their  rights  and  to  intelligently  perform  their  cor- 
porate duties The  only  express  limitation  is,  that 

the  right  shall  be  exercised  at  reasonable  and  proper  times. 
The  implied  limitation  is,  that  it  shall  not  be  exercised 
from  idle  curiosity  of  for  improper  or  unlawful  pur- 
poses. In  all  other  respects  the  statutory  right  is  absolute.  The 
shareholder  is  not  required  to  show  any  reason  or  occasion  ren- 
dering an  examination  opportune  and  proper,  or  a  definite  or  le- 
gitimate purpose.  The  custodian  of  the  books  and  papers  cannot 
question  or  inquire  into  his  motives  and  purposes.  If  he  has 
reason  to  believe  that  they  are  improper  or  illegitimate,  and  re- 
fuses the  inspection  on  this  ground,  he  assumes  the  burden  to 
prove  them  such.  If  it  be  said  this  construction  of  the  statute 
places  it  in  the  power  of  a  single  shareholder  to  greatly  injure 
and  impede  the  business,  the  answer  is,  the  legislature  regarded 
his  interests  in  the  successful  promotion  of  the  objects  of  the 
corporation  a  sufficient  protection  against  unnecessary  or  inju- 
rious interference.  The  statute  is  founded  on  the  principle  that 
the  shareholders  have  a  right  to  be  fully  informed  as  to  the  con- 
dition of  the  corporation,  the  manner  in  which  its  affairs  are 
conducted,  and  how  the  capital  to  which  they  have  contributed 
is  employed  and  managed":  See,  also,  Huylar  v.  Cragin  Cattle 
Co.,  40  N.  J.  Eq.  392;  Swift  v.  State  (Del.)  June  15, 1896;  6  Atl. 
Rep.  856. 

ao«  qtj^ig  interpretation  of  the  statute  of  Alabama  made  by 
the  supreme  court  of  that  state  is,  we  think,  a  correct  one,  and 
is  as  liberal  to  the  officers  and  agents  of  the  corporation  having 
the  custody  of  its  books,  or  to  the  majority  of  the  stockholders 
or  directors  under  whose  orders  they  may  act,  as  would  be  per- 
missible to  give  to  our  own  statute.  Measured  by  the  rule  of 
law  thus  declared,  appellants'  answer  was  clearly  insufficient.  The 
statement  therein  that  appellee  had  not  been  refused  permission 
to  examine  any  of  the  records  and  accounts  which  he  was  lawfully 
entitled  to  examine  either  as  a  stockholder  or  director  is  a  mere 
argumentative  denial  of  the  allegations  contained  in  the  petition. 
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and  is  obnoxious  to  the  demurrer  as  interposed.  It  cannot  be 
tolerated  that  a  stockholder  can  be  denied  the  exercise  of  so  valu- 
able a  right  given  to  him  in  express  terms  by  the  statute,  by  those 
who  are  the  mere  agents  of  the  stockholders,  upon  the  plea,  as  in 
effect  set  up  in  the  answer  in  this  case,  that  the  petitioner  had 
not  been  denied  any  information  to  be  derived  from  an  examina- 
tion of  the  books  and  papers  which  he  was  legitimately  entitled  to 
know.  'As  a  director  and  stockholder,  he  was  legitimately  enti- 
tled to  know  anything  and  everything  of  which  the  records, 
books,  and  papers  of  the  company  would  inform  him,  so  far  as 
anything  in  the  answer  shows  to  the  contrary:  People  v.  Throop, 
12  Wend.  185. 

There  was  no  sufficient  allegation  in  the  answer  from  which 
it  can  be  made  to  appear,  upon  the  admission  made  by  the  de- 
murrer, that  the  object  and  purpose  of  the  petitioner  were  not 
legitimate  or  were  to  injure  the  corporation.  It  is  no  sufficient 
answer  to  such  a  petition  to  impugn  the  motives  of  the  petitioner. 
In  his  petition  he  states:  "That  it  has  been,  is  now,  and  will  be 
his  course  of  conduct  to  pursue  his  course  with  a  view  to  secure 
the  honest  and  economical  administration  of  the  affairs  of  this 
company,  and  that  he  has  no  other  purpose  in  view,  and  has 
no  desire  to  publish  the  result  of  his  investigation  ^^"^  to  the 
courts  or  to  the  public  ia  any  way,  and  is  willing  to  submit  to 
any  reasonable  restrictions,  consistent  with  the  due  and  ade- 
quate protection  of  his  own  interests,  which  the  court  may  think 
it  has  power  to  impose,  and  to  give  any  reasonable  security  to 
abide  by  such  restriction,  reserving  to  himself  only  the  right, 
in  the  event  that  it  becomes  necessary  in  his  judgment  so  to  do,  to 
Beek  such  relief  as  he  may  be  advised  the  law  affords  to  protect 
his  interest  in  said  company,  which  embraces  a  large  portion  of 
his  fortune."  We  agree  with  the  appellate  court  that  the  courts 
are  not  without  power  to  prevent  an  abuse  of  the  rights  which 
the  petitioner  enjoys  by  virtue  of  his  relation  to  the  company: 
4  Thompson  on  Corporations,  sees.  4406-4425. 

The  objection  that  the  right  to  examine  the  records  and  books 
of  the  company  does  not  embrace  the  right  to  examine  the  con- 
tracts and  other  papers  mentioned  in  the  pleadings  we  regard  as 
without  force. 

Finding  no  error  the  judgment  of  the  appellate  court  will  be 

affirmed. 

COBPORATTONR-  RIGHT  OF  STOCKHOLDERS  TO  TNSTECT 
BOOKS  AND  RECORDS.— Stnokholfiers  in  a  corporntion  havo  a 
right  to  Inspect  and  examine  its  booljs  at  any  reasonable  time,  and 
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a  denial  of  this  right  by  the  corporation  In  a  proper  case  exposes  It 
to  an  action  either  of  mantiiamus  or  for  damages:  Legendre  v.  New 
Orleans  Brewing  Assn.,  45  La.  Ann.  (jU9;  40  Am.  St.  Rep.  243,  and 
note.  A  stocliholder's  right  to  malie  abstracts  and  memoranda  of 
documents,  books,  and  papers  is  as  full  and  complete  as  is  his  right 
to  an  inspection  thereof:  iiwift  v.  Richardson,  7  Houst.  338;  40  Am. 
St.  Rep.  127,  and  note. 


Chicago  v.  Sebeit. 

[165  Illinois,  a7i.] 

PRACTICE.— A  MOTION  TO  STRIKE  OUT  PLAINTIFF'S 
TDSTIMONY  on  the  ground  of  variance  between  it  and  the  com- 
plaint Is  properly  denied,  unless  the  moving  party  points  out  the 
variance,  and  shows  in  what  it  consists. 

MUNICIPAL  CORPORATIONS  ARE  NOT  LIABLE  IN 
DAMAGES  FOR  TUE  MANNER  in  which  they  exercise,  in  good 
faith,  their  discretionary  powers  of  a  public,  legislative,  or  quasi 
judicial  character,  but  are  liable  to  actions  for  damages  where  tlieir 
duties  cease  to  be  judicial  In  their  nature  and  become  ministerial. 

OFFICIAL  ACTION,  WHEN  JUDICIAL  AND  WHEN  MIN- 
ISTERIAL.—Otficial  action  is  judicial  when  it  is  the  result  of  judg- 
ment or  discretion.  Official  duty  is  ministerial  when  It  is  absolute, 
certain,  and  imperative,  involving  the  mere  execution  of  a  set  tasli, 
and  when  the  law  which  Imposes  It  prescribes  the  time,  mode,  and 
occasion  of  its  performance  with  such  certainty  that  nothing  re- 
mains for  judgment  or  discretion. 

MUNICII'AL  CORPORATION,  LIABILITY  OF  FOR  SYS- 
TEMS OF  SEWERAGE  AND  DRAINAGE.— The  adoption  of  a  gen- 
eral plan  of  sewerage  involves  the  performance  of  a  duty  of  a  quasi- 
judicial  character,  but  the  construction  and  regulation  of  sewers, 
and  the  keeping  them  in  repair  after  the  adoption  of  such  general 
plan,  are  ministerial  duties,  and  a  municipality  which  constructs 
and  owns  such  sewers  is  liable  for  the  negligent  performance  of 
such  duties. 

MUNICIPAL  CORPORATIONS.— FOR  NOT  KEEPING 
STREETS  AND  SEWERS  IN  REPAIR  after  they  have  been  con- 
structed,  a  city  is  answerable  to  a  person  injured  thereby,  where,  as 
in  Illinois,  the  jurisdiction  and  control  of  streets  and  their  improve- 
ment are  conferred  upon  municipal  governments.  The  rule  is  other- 
wise as  to  counties  and  as  to  towns  which  do  not  act  under  charters. 

EVIDENCE— EXPERT.— A  witness  may  be  permitted  to  tes- 
tify as  an  expert,  when  shown  to  be  qualified  by  experience,  that  if 
an  opening  in  a  sewer  inlet  or  catch-basin  Is  more  than  a  foot  wide, 
it  is  practicable  to  put  an  iron  grating  over  it. 

Action  by  the  appellee,  Seben,  against  the  city  of  Chicago  to 
recover  damages  claimed  to  have  been  suffered  by  him  from  step- 
ping into  a  sewer  inlet  at  the  corner  of  Blue  Island  avenue  and 
Polk  street  during  a  dark  night.  At  the  request  of  the  city  the 
-court  instructed  the  jury  that  the  defendant  could  not  be  held 
liable  if  the  injury  was  the  result  of  a  condition  of  the  sewer  in- 
let, which  condition  was  a  part  of  the  general  plan  of  sewerage 
adopted  by  the  city,  unless  it  failed  to  use  reasonable  care  in  de- 
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termining  upon  and  adopting  that  plan  or  condition,  and  unlesa- 
the  plan  is  such  as  to  be  necessarily  dangerous,  and  that  the  city 
in  adopting  a  system  of  sewerage  was  bound  only  to  exercise  rea- 
sonable care.  Among  the  instructions  asked  by  the  city,  but  re- 
fused by  the  court  were  the  following:  "1.  The  court  instructs; 
the  jury,  as  a  mattQr  of  law,  that  the  defendant  is  not  liable  for 
any  injury  to  the  plaintifE  caused  by  the  sewer  entrance  com- 
plained of  in  this  case,  where  said  sewer  entrance  was  con- 
structed in  accordance  with  a  plan  devised,  through  no  error  in 
judgment  and  no  lack  of  care  and  skill,  and  under  the  direction, 
of  the  municipal  authorities,  and  that  the  jury  shall  find  the  de- 
fendant not  guilty  if  they  believe  that  the  sewer  inlet  in  contro- 
versy was  so  constructed;  2.  The  court  instructs  the  jury  that 
the  defendant  is  not  liable  in  this  case  for  constructing  the  sewer 
complained  of,  if  the  sewer  was  constructed  in  accordance  with  a 
general  plan  not  in  itself  intrinsically  dangerous,  under  the  di- 
rection of  the  municipal  authorities;  and  that  the  jury  are  to  find 
the  defendant  not  guilty  if  they  believe  the  sewer  inlet  was  so- 
constructed/'  Judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

Roy  0.  West,  Benjamin  F.  Richolson,  and  Worth  E.  Caylor,  for 

the  appellant. 

McCracken  &  Cross,  for  the  appellee. 

»''«  MAGRUDEE,  C.  J.  Two  defenses  are  relied  upon  by  the^ 
city.  The  first  is,  that  there  is  a  variance  between  the  allegations 
of  the  declaration  and  the  proof,  in  that  the  declaration  alleges 
that  the  plaintiff  stumbled  and  fell  into  a  catch-basin,  and  the 
proof  offered  shows  that  the  plaintiff  was  injured  by  stepping 
into  a  sewer  inlet  situated  several  feet  from  the  catch-basin.  The^ 
second  defense  is,  that  the  sewer  inlet  in  question  was  construct- 
ed in  accordance  with  a  general  plan  devised  through  no  error  in. 
judgment  under  the  direction  of  the  municipal  authorities. 

1.  As  to  the  variance.  It  is  true  that  the  second  count  of  the- 
declaration  charges  that  the  defendant  permitted  a  certain  catch- 
basin  below  the  intersection  of  said  streets  to  remain  open  and  un- 
covered, and  that  it  did  not  place  guards  or  barriers  around  the 
same,  nor  lights  so  as  to  give  warning  and  protect  passers-by^ 
and  that  plaintiff  fell  into  said  catch-basin.  But  the  first  count 
alleges  that  the  defendant  permitted  "a  deep  and  dangerous  hole- 
over  and  into  a  certain  catch-basin  below  said  streets  to  remain 
open  and  uncovered."  Proof  that  the  defendant  fell  into  a  hole- 
is  not  at  variance  with  the  allegation  that  he  fell  into  a  "hole- 
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over  and  into  a  certain  catch-basin";  the  hole  was  really  a  sewer 
inlet,  designed  to  carry  the  water  off  into  the  catch-basin. 

*'''^  But  if  there  was  a  variance  in  the  respect  thus  indicated 
between  the  declaration  and  the  proof,  the  question  of  such  va- 
riance is  not  properly  raised  and  preserved  in  the  record.  At  the 
conclusion  of  the  plaintiff's  evidence,  counsel  for  defendant 
moved  to  strike  out  the  plaintiff's  testimony  on  the  ground  of 
variance  between  the  declaration  and  the  proof,  but  the  motion 
did  not  point  out  what  the  variance  was,  or  in  what  it  consisted. 
Wliere  the  defendant  moves  to  strike  out  plaintiff's  evidence  on 
the  ground  of  variance,  it  is  incumbent  on  him  to  point  out  in 
what  the  variance  consists,  so  as  to  enable  the  court  to  pass  upon 
the  question  intelligently,  and  also  to  enable  the  plaintiff  to 
amend  his  declaration,  so  as  to  make  it  conform  to  the  proof,  and 
to  avoid  defeat  upon  a  point  not  involving  the  merits  of  the 
claim:  Libby  v.  Scherman,  146  111.  540;  37  Am.  St.  Eep.  191; 
Lake  Shore  etc.  Ry.  Co.  v.  Ward,  135  111.  511.  In  addition  to 
this,  there  is  evidence  tending  to  support  the  allegation  of  the 
declaration,  that  the  hole  was  over  and  into  a  catch-basin;  and, 
therefore,  the  question  of  variance  upon  the  plaintiff's  whole 
proof  was  one  of  fact,  which  has  been  decided  against  appellant. 
"The  question  presented,  as  to  whether  the  negligence  proved 
differs  from  that  in  the  declaration,  is  also  a  question  of  fact, 
where  there  is  any  evidence  tending  to  support  the  declaration*': 
Harris  v.  Shebek,  151  111.  287.  For  the  reasons  thus  stated,  we 
think  there  is  no  force  in  the  objection,  that  there  was  a  variance 
between  the  declaration  and  the  proof. 

2.  As  to  the  construction  of  the  sewer  inlet  in  accordance  with 
the  general  plan.  The  question  sought  to  be  raised  upon  this 
branch  of  the  case  arises  out  of  the  refusal  of  the  court  to  give 
the  refused  instructions  of  the  defendant,  which  are  set  out  in 
the  statement  preceding  this  opinion.  It  is  well  settled  that 
municipal  corporations  have  certain  powers  which  are  discretion- 
ary or  judicial  in  character,  and  certain  powers  which  are  min- 
isterial. The  powers  of  such  corporations  have  also  ^''^  been  di- 
vided into  those  which  embrace  governmental  duties,  such  as  are 
delegated  to  the  municipality  by  the  legislature,  and  in  the  ex- 
ercise of  which  the  municipality  is  an  agent  of  the  state;  and 
those  powers  which  embrace  quasi  private  or  corporate  duties, 
exercised  for  the  advantage  of  the  municipal  locality  and  its  in- 
habitants. Municipal  corporations  \^ill  not  be  held  liable  in 
damages  for  the  manner  in  which  they  exercise,  in  good  faith, 
their  discretionary  powers  of  a  public,  or  legislative,  or  quasi 
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judicial  character.  But  they  are  liable  to  actions  for  dam- 
ages when  their  duties  cease  to  be  judicial  in  their  nature,  and  be- 
come ministerial:  2  Dillon  on  Municipal  Corporations,  sees.  832, 
949;  Tiedeman  on  Municipal  Corporations,  sec.  324.  Official  ac- 
tion is  judicial  where  it  is  the  result  of  judgment  or  discretion. 
Official  duty  is  ministerial,  when  it  is  absolute,  certain,  and  im- 
perative, involving  merely  the  execution  of  a  set  task,  and  when 
the  law  which  imposes  it  prescribes  and  defines  the  time,  mode, 
and  occasion  of  its  performance  with  such  certainty  that  nothing 
remains  for  judgment  or  discretion:  People  v.  Bartels,  138  111. 
322.  A  corporation  acts  judicially,  or  exercises  discretion,  when 
it  selects  and  adopts  a  plan  in  the  making  of  public  improvements, 
such  as  constructing  sewers  or  drains;  but  as  soon  as  it  begins  to 
carry  out  that  plan,  it  acts  ministerially,  and  is  bound  to  see 
that  the  work  is  done  in  a  reasonably  safe  and  skillful  manner: 
2  Dillon  on  Municipal  Corporations,  sec.  1048,  note  1.  A  munic- 
ipal corporation  acting  in  good  faith  is  not  liable  for  any  error  of 
judgment  in  constructing  a  system  of  drainage:  2  Dillon  on  Mu- 
nicipal Corporations,  sec.  1046,  and  note;  15  Am.  &  Eng.  Ency.  of 
Law,  1148-1150.  In  Springfield  v.  Le  Claire,  49  111.  476,  we  said: 
*' Admitting  that  the  power  to  construct  sewers  is  desc'retionary 
as  to  the  time  of  its  exercise,  yet,  when  exercised,  it  must  be  in 
such  a  manner  as  not  to  expose  others  to  injury;  a  corporation, 
like  individuals,  is  required  to  exercise  its  rights  and  powers,  and 
with  such  precautions,  as  shall  not  subject  other  to  injury." 

^''®  It  has  been  said  that  the  work  of  constructing  gutters, 
drains,  and  sewers  is  ministerial,  and  that  the  corporation  is  re- 
sponsible in  civil  actions  for  damages  caused  by  the  careless  or 
unskillful  manner  of  performing  the  work:  2  Dillon  on  Munic- 
ipal Corporations,  sec.  1049.  It  is  the  duty  of  a  municipal 
corporation,  which  exercises  its  power  of  building  sewers,  to  keep 
such  sewers  in  good  repair,  and  such  duty  is  not  discretionary 
but  purely  ministerial:  1  Shearman  and  Eedfield  on  Negligence, 
sec.  287;  2  Dillon  on  Municipal  Corporations,  sec.  1049.  The 
adoption  of  a  general  plan  of  sewerage  involves  the  performance 
of  a  duty  of  a  quasi  judicial  character,  but  the  construction  and 
regulation  of  sewers  and  the  keeping  of  them  in  repair,  after 
the  adoption  of  such  general  plan,  are  ministerial  duties,  and  the 
municipality,  which  constructs  and  owns  such  sewers,  is  liable 
for  the  negligent  performance  of  such  duties:  1  Beach  on  Public 
Corporations,  sec.  766;  Johnston  v.  District  of  Columbia,  118 
TJ.  S.  19;  Seifert  v.  Brooklyn,  101  N.  Y.  136;  54  Am.  Rep.  664. 

By  the  terms  of  the  city  and  village  act,  which  has  been  adopt- 


March,  1897.]  Chicago  v.  Seben.  249 

€d  by  the  city  of  Chicago,  the  city  council  in  cities  has  power  to 
lay  out,  to  establish,  open,  alter,  widen,  extend,  grade,  pave,  or 
otherwise  improve  streets,  alleys,  avenues,  sidewalks,  wharves, 
parks,  and  public  grounds,  and  vacate  the  same;  to  regulate  the 
openings  therein  for  the  laying  of  gas  or  water  mains  and  pipes, 
and  the  building  and  repairing  of  sewers,  tunnels,  and  drains,  and 
erecting  gaslights;  to  construct  and  keep  in  repair  culverts, 
drains,  sewers,  and  cesspools,  and  to  regulate  the  use  thereof: 
Kev.  Stat.  1874,  c.  24,  art.  5,  sec.  63.  The  city,  being  thus  re- 
quired by  law  not  only  to  construct  but  to  keep  in  repair  its  cul- 
verts, drains,  sewers,  and  cesspools,  is  liable  in  damages  for  a  neg- 
lect to  perform  said  duties.  It  has  always  been  the  doctrine  of 
this  court  that  while  the  legal  obligation  of  the  city  to  construct 
gutters  and  grade  and  pave  streets  is  one  voluntarily  assumed, 
yet  that  when  the  city  constructs  these  improvements  for  the 
benefit  of  the  public,  it  then  ^®^  becomes  the  duty  of  the  city  to 
see  that  they  are  kept  in  repair:  Alton  v.  Hope,  68  111.  167;  Chi- 
cago V.  Gallagher,  44  111.  295;  Nevins  v.  Peoria,  41  111.  502;  89 
Am.  Dec.  392;  Joliet  v.  Verley,  35  111.  58;  85  Am.  Dec.  342;  Eob- 
erts  V.  Chicago,  26  111.  249;  Bloomington  v.  Bay,  42  111.  503;  La- 
oon  V.  Page,  48  111.  499;  Browning  v.  Springfield,  17  111.  143;  63 
Am.  Dec.  345. 

Counsel  for  the  appellant  invoke  the  doctrine,  which  seems  *o 
prevail  in  the  state  of  Michigan,  that  while  complaint  is  made 
that  the  original  plan  of  a  city  improvement  is  so  devised  as  to 
render  the  work  dangerous  when  completed,  the  fault  found  is 
with  legislative  action,  and  that  a  suit  grounded  upon  it  is 
grounded  upon  a  wrong  attributable  to  the  legislative  body  itself; 
that  the  wisdom  and  propriety  of  local  legislative  action  cannot 
be  made  a  judicial  question;  that  it  is  and  must  be  a  political 
question,  and  can  arise  only  between  the  legislator  and  his  local 
constituency.  The  Michigan  doctrine  is  announced  in  the  two 
cases  of  Detroit  v.  Beckman,  34  Mich.  125;  22  Am.  Eep.  507; 
and  Lansing  v.  Toolan,  37  Mich.  152.  It  is  to  be  remembered, 
however,  that,  in  Michigan,  a  city  is  not  liable  for  failure  to  keep 
its  streets  and  sidewalks  in  repair,  and  that,  in  that  state,  the 
duty  of  keeping  them  in  repair  is  a  duty  to  the  public,  not  to  pri- 
vate individuals,  and  the  mere  neglect  of  such  duty  is  a  nonfea- 
sance only;  and  that  no  action  arises  for  an  injury  resulting  from 
5uch  neglect;  no  distinction  being  there  held  to  exist  between  the 
liability  of  cities,  and  that  of  towns  and  counties:  Detroit  v. 
Blackeby,  21  Mich.  84;  4  Am.  Eep.  450;  Detroit  v.  Osborne,  135 
U.  S.  492;  1  Beach  on  Public  Corporations,  sec.  759.    Such  a 
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doctrine,  however,  does  not  prevail,  where,  as  in  this  state,  the 
jurisdiction  and  control  over  the  streets  and  their  improvementa 
are  conferred  upon  the  municipal  government,  so  that  there  fol- 
lows the  obligation  to  keep  the  streets  and  sidewalks  free  from 
obstructions,  and  in  a  reasonably  safe  condition:  Hinds  v.  Mar- 
shall, 23  Mo.  App.  208;  2  Dillon  ^^^  on  Municipal  Corporations, 
sec.  m46,  note  1;  2  Thompson  on  Negligence,  736.  Moreover,, 
in  Waltham  v.  Kemper,  55  111.  346,  8  Am.  Eep.  652,  this  court 
referred  to  and  refused  to  follow  the  decisions  of  the  supreme 
court  of  Michigan  upon  this  subject,  and,  in  referring  to  the 
case  of  Detroit  v.  Blackeby,  21  Mich.  84,  4  Am.  Eep.  450,  spoke- 
with  approval  of  the  dissenting  opinion  of  Mr.  Justice  Cooley 
in  that  case.  A  distinction  is  taken,  in  the  text-books  and  in 
many  of  the  cases,  between  the  liability  of  purely  municipal  cor- 
porations, such  as  cities  and  chartered  towns  and  villages,  and 
the "  nonliability  of  counties  and  towns  as  political  divisions  of 
the  state;  such  towns  and  counties  being  held  to  be  exempt 
from  liability,  while  chartered  cities  and  villages  are  held 
to  be  subject  to  such  liability:  1  Beach  on  Public  Corpora- 
tions, sec.  757;  Tiedeman  on  Municipal  Corporations,  sec.  339. 
This  distinction  was  recognized  by  this  fcourt  in  the  recent  case 
of  Nagle  V.  Wakey,  161  111.  387,  where  it  was  said:  "The  courts 
draw  a  distinction  between  the  town  and  the  municipal  corpora- 
tion proper,  on  the  question  of  liability,  in  favor  of  the  town.**" 
The  distinction  is  furthermore  referred  to  and  recognized  in 
the  following  eases:  Browning  v.  Spring-field,  17  111.  143;  63  Am. 
Dec.  345;  Waltham  v.  Kemper,  55  111.  346;  8  Am.  Eep.  652; 
White  V.  County  of  Bond,  58  111.  297;  11  Am.  Eep.  65;  Symonds 
V.  Clay  County,  71  111.  355.  The  reason  for  the  distinction,  as 
given  by  this  court  in  the  cases  above  referred  to,  is,  that  cities 
and  chartered  towns  and  villages  act  under  charters,  by  which 
valuable  privileges  are  conferred  upon  them  at  their  request,, 
these  privileges  being  held  to  be  a  consideration  for  the  duties,, 
imposed  upon  them;  and  for  the  performance  of  these  duties 
like  individuals,  they  must  be  responsible  in  an  action:  White 
V.  County  of  Bond,  58  111.  297;  11  Am.  Eep.  65.  Such  organi- 
zations are  the  result  of  the  action  of  the  people,  impelled  thereto 
by  considerations  affecting,  more  or  less,  their  private  interest,, 
while  counties  and  towns  do  not  become  so  at  the  special  request 
of  the  people.  Such  counties  and  towns  are  "involuntary  quasi 
corporatJbns,  being  political  ^^''^  or  civil  divisions  of  the  state 
created  by  general  laws  to  aid  in  the  general  administration  of 
the  government":  Symonds  v.  Clay  County,  71  lU.  355.    Cities 
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are  regarded  as  corporations  created  for  their  own  benefit,  while 
the  inhabitants  of  a  district  invested  by  statute,  in  invitum,  with 
particular  powers,  are  made  corporations  without  their  consent: 
Waltham  v.  Kemper,  65  111.  34G;  8  Am.  Eep.  652. 

The  rule  of  exemption,  growing  out  of  the  discretionary 
powers  with  which  cities  are  invested  in  the  matter  of  arranging 
plans  for  the  prosecution  of  public  improvements,  and  where 
they  act  under  the  advice  of  skilled  and  experienced  persons,  is 
carried  too  far  in  the  Michigan  cases  referred  to;  the  rule  should 
not  be  construed,  so  as  to  relieve  "the  city  from  liability  when 
the  plan  devised,  if  put  in  operation,  leaves  the  city's  streets  in  a 
dangerous  condition  for  public  use":  Tiedeman  on  Municipal 
Corporations, sec.  350.  Legislative  authority  only  relieves  munic- 
ipal corporations,  which  make  public  improvements,  from  re- 
sponsibility for  the  necessary  and  usual  results  of  a  proper  exer- 
cise of  the  powers  conferred  upon  them:  15  Am.  &  Eng.  Ency. 
of  Law,  1154.  But  the  necessary  and  usual  results  of  the  proper 
exercise  of  such  powers  do  not  include  such  negligent  and  un- 
skillful performance  of  the  work  as  exposes  travelers  upon  the 
public  streets  to  unusual  dangers:  North  Vernon  v.  Voegler,  105 
Ind.  314.  In  the  case  at  bar,  the  declaration  does  not  charge 
that  the  plan  of  the  public  improvement  was  defective,  but  it 
charges  that  the  city  neglected  to  keep  the  crossing  of  the  two- 
streets,  named  in  the  declaration,  in  good  repair.  If  there  wa» 
any  evidence  as  to  the  plan  adopted  by  the  city  for  the  construc- 
tion of  the  sewer  inlet  to  the  catch-basin,  it  was  included  in  a 
specification  for  the  material  and  the  construction  of  severs  in- 
troduced by  appellant,  which  contained  the  following  provision, 
to  wit:  "The  contractor  shall  leave  an  inlet  to  the  basin,  on  the 
side  next  to  the  curb,  under  the  cover,  to  receive  the  water  froin 
the  gutters,  eight  inches  wide  and  twelve  ^^^  inches  deep."  If 
the  sewer  inlet  had  been  constructed  in  accordance  with  the 
plan,  it  would  have  bean  only  eight  inches  wide  and  twelve 
inches  deep;  but  the  proof  tends  to  show  that  it  was  about  two 
and  a  half  feet  wide,  and  two  and  a  half  feet  deep,  and  three 
feet  long.  The  tendency  of  the  proof  was  to  show  that,  what- 
ever the  size  of  the  hole  had  been  originally  under  the  plan  of 
the  city,  it  had  become  enlarged,  and  was  out  of  repair,  and  that 
the  paving-blocks  and  dirt  had  been  washed  away,  and  that  the 
only  gutter  was  a  furrow  through  the  mud.  The  refused  in^nic- 
tions  of  the  appellant  referred  only  to  the  original  construction 
of  the  sewer,  and  ignored  the  question  whether  or  not  the  same,, 
after  it  was  constructed,  had  been  kept  in  proper  repair;  they 
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ignored  the  doctrine  that  where  the  city  has  adopted  a  plan  and 
■created  an  existing  condition  in  a  street  in  pursuance  thereof, 
if  that  condition  renders  the  street  unsafe,  the  city  must  go  fur- 
ther and  perform  the  duty  cast  upon  it,  growing  out  of  the 
statute,  to  exercise  ordinary  care  to  make  the  street,  thus  encum- 
bered with  the  product  of  its  plan,  reasonably  safe  for  public 
travel.  For  this  reason,  the  court  committed  no  error  in  refus- 
ing th6  instructions  asked  by  the  city. 

We  do  not  think  that  there  was  any  error  in  the  admission  of 
the  evidence  of  the  expert  witness  who  was  examined  by  the 
plaintiff.  His  testimony  was  directed  to  the  point  that,  if  the 
opening  or  sewer  inlet  to  a  catch-basin  is  more  than  one  foot 
wide,  it  is  practicable  to  put  an  iron  grating  over  it.  It  appeared 
that  the  witness  had  been  a  sewer  builder  for  the  city  for  eighteen 
years,  and  was  familiar  with  the  construction  of  catch-basins, 
inlets,  and  openings  of  sewers. 

The  judgments  of  the  appellate  court  and  of  the  superior  court 
of  Cook  county  are  affirmed. 

MUNICIPAL  COKPORATIONS  —  DAMAGES  —  LEGISLATIVE 
FUNCTIONS.— Tiieie  is  a  distinction  between  injuries  incidental  to 
the  exercise  of  municipal  legislative  functions  and  direct  positive 
wrongs.  For  tlie  former  no  action  will  lie,  but  for  the  latter  the 
party  injured  may  recover:  Tate  v.  St.  Paul,  56  Minn.  527;  45  Am. 
St.  Rep.  501.  In  the  discharge  of  its  purely  governmental  functions, 
a  municipal  corporation  to  which  has  been  delegated  a  portion  of  the 
sovereign  power  is  not  liable  for  torts  committed  in  the  discharge  of 
such  duties  or  the  execution  of  such  powers:  Love  v.  Atlanta,  95 
<3a.  129;  51  Am.  St.  Rep.  64. 

MUNICIPAL  CORPORATIONS.— THE  LIABILITY  FOR  DE- 
FECTIVE SEWERS  is  the  subject  of  the  monographic  note  to 
€halltley  v.  Richmond,  29  Am.  St.  Rep.  737.  See,  also,  the  note  to 
Tate  V.  St.  Paul,  45  Am.  St.  Rep.  504. 

MUNICIPAL  CORPORATIONS— DUTY  TO  KEEP  STREETS  IN 
REPAIR.— The  duty  to  keep  streets  in  repair  is  a  ministerial  duty 
devolving  upon  the  municipality,  for  a  breach  of  which  an  action 
lies  in  favor  of  a  party  injured  by  reason  of  a  neglect  of  such  duty: 
Sutton  V.  Snoliomish,  11  Wash.  24;  48  Am.  St.  Rep.  847,  and  note; 
Dunn  V.  Bai-uwill.  43  S.  C.  398;  49  Am.  St.  Rep.  843,  and  note;  Blylil 
V.  Waterville,  57  Minn.  115;  47  Am.  St.  Rep.  596,  and  note;  Russeli  v. 
Monroe,  116  N.  C.  720;  47  Am.  St  Rep.  823,  and  note. 

WITNESSES— EXPERTS— WHEN  COMPETENT.— To  render  the 
opinion  of  a  witness  admissible  as  expert  evidence,  he  must  appear 
to  jiave  special  knowledge  of  the  subject  under  inquiry:  Laing  v. 
United  New  Jersey  R.  R.  etc.  Co.,  54  N.  J.  L.  576;  33  Am.  St.  Rep. 
«82. 
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CONTRACTS— MENTAL  CAPACITY,— Where  defendant 
eeeks  to  avoid  a  contract  made  by  him  on  the  ground  of  his  want 
of  mental  capacity  to  enter  into  it,  an  instruction  that  though  the 
jury  sliould  believe  tliat  he  had  insane  delusions  on  some  subjects, 
yet  If  such  delusions  In  no  way  related" to  the  plaintiff  or  the  sub- 
ject matter  of  the  contract  in  question,  and  in  nmliiug  such  con- 
tract defendant  was  in  no  sense  iuiluenced  thereby,  but  in  making 
tlie  contract  he  ix)ssessed  mind,  memory,  and  sense  sufficient  to 
know  and  comprehend  its  scope  and  effect,  then  he  was  mentally 
capable  of  making  it,  is  not  incorrect. 

CONTRACTS— MENTAL  CAPACITY— A  defendant  resisting 
an  action  upon  a  contract  made  with  him,  on  the  ground  of  want  of 
mental  capacity,  is  not  entitled  to  have  the  jury  instructed  that  if 
he  was  mentally  incompetent  to  protect  his  interests  in  making  the 
contract,  he  should  be  found  mentally  incompetent,  and  the  con- 
tract disregarded  as  invalid,  although  he  understood  it  when  ho 
made  it. 

MASTER  AND  SERVANT— INSANITY.— The  insanity  of  a 
master  does  not  terminate  a  contract  for  service  entered  into  be- 
tween him  and  a  servant  while  he  was  sane.  Notwithstanding  such 
insanity,  the  mutual  engagement  of  hire  and  the  object  of  service 
remain.  The  rule  is  applicable,  though  the  contract  gives  the  em- 
ployer the  right  to  tei*minate  it  at  any  time,  and  such  right  cannot 
be  exercised  by  him  because  of  his  Insanity,  for,  In  such  circum- 
stances, the  court  might  authorize  his  guardian  or  other  representa- 
tive to  exercise  the  option,  if  its  exercise  was  deemed  in  the  interests 
of  the  employer. 

MASTER  AND  SERVANT.— THE  FORMATION  OF  A  COR- 
PORATION BY  A  MASTER  after  the  employment  of  his  servant, 
in  the  name  of  which  the  business  is  subsequently  carried  on,  all  the 
stock  being  taken  by  the  master,  and  the  business  conducted  as  be- 
fore, does  not  abrogate  the  contract  of  employment,  and  the  master 
remains  liable  to  his  employ6. 

PROFITS  OF  BUSINESS,  WHAT  ARE.— Where  an  employ^ 
was  to  have  a  specified  percentage  of  the  profits  of  his  employer's 
business,  the  latter  is  not  entitled  to  have  the  jury  Instructed  that. 
In  estimating  such  profits,  they  must  allow  for  the  annual  deprecia- 
tion of  the  plant  used  in  the  business,  if  It  appears  that  there  Is  no 
general  rule  upon  the  subject.  The  jury  may  be  left  to  determine 
from  the  evidence  in  the  cause,  including  that  afforded  by  the  em- 
ployers own  books,  what  was  contemplated  by  the  contract  as  prof- 
its of  the  business. 

PRACTICE— JURY  TRIAL.-If  the  counsel  for  the  defendant 
desii-es  to  make  an  opening  statement  to  the  jury,  he  may  be  re- 
quired to  make  It  at  the  close  of  the  plaintiflC's  statement,  and  has 
no  right  to  reserve  his  statement  until  after  the  plaintiff  has  closed 
his  case.  This  question  is  one  which  is  within  the  discretion  of  the 
trial  court. 

Charles  Wheaton  and  Mark  Sands,  for  the  appellant. 

C.  F.  Irwin  and  Bostford  &  Wayne,  for  the  appellee. 

^®®  BAKER,  J.     Obadiah  Sands,  the  appellant,  was  engaged 
in  the  business  of  making,  buying,  and  selling  butter  and  cheese. 
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On  January  30,  1891,  lie  and  Charles  H.  Potter,  the  appellee, 
entered  into  a  written  contract,  as  follows: 

"This  agreement  made  this  thirtieth  day  of  January,  A.  D. 
1891,  between  0.  Sands,  of  Chicago,  111.,  party  of  the  first  part, 
and  C.  H.  Potter,  of  Elgin,  111.,  party  of  the  second  part: 

^'Witnesseth:  That  in  consideration  of  one  dollar  to  each  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  the  party 
of  the  .first  part  hereby  agrees  to  employ  the  party  of  the  second 
part  for  a  period  of  three  years,  and  to  pay  said  second  party  the 
«um  of  $1,800  per  annum,  payable  monthly,  and  also  to  pay  said 
second  party  five  per  cent  of  the  first  $20,000  of  the  profits  of 
his  butter,  cheese  and  creamery  business,  and  also  ten  per  cent 
■of  the  next  $10,000  of  the  profits  of  his  business,  and  twenty  per 
cent  on  all  profits  in  excess  of  $30,000  per  annum,  payable  an- 
nually. Said  second  party  agrees  to  give  his  time  and  services, 
to  the  best  of  his  abilities,  to  the  interest  of  the  business,  under 
the  direction  of  said  first  party.  It  is  further  mutually  agreed 
by  and  between  the  parties  hereto,  that  said  first  party  can,  at 
his  option,  terminate  this  contract  at  any  time.  If  this  agree- 
ment should  at  any  time  be  terminated  by  the  said  first  party, 
he  shall  pay  as  damages  for  such  termination  $150  at  time  of 
such  termination,  and  shall  pay  said  second  party  his  percentage 
of  the  profits  of  said  business  for  the  term  of  six  months  after 
€uch  termination  of  this  agreement. 

«'0.  SANDS, 

"0.  H.  POTTER." 

''Witness:    E.  D.  SULLIVAN.** 

Appellee  at  once  entered  the  employment  of  appellant  under 
this  contract  and  continued  for  the  designated  '*®®  period  of 
three  years  to  do  such  work  as  he  was  directed.  He  attended  to 
the  purchase  and  sale  of  butter  and  to  watching  the  market  on 
the  board  of  trade  of  the  city  of  Elgin,  at  times  manipulating 
the  market  so  as  to  raise  the  price  of  butter  artificially;  he 
bought  and  sold  butter  otherwise  than  on  said  board;  sold 
cheese,  made  various  trips  east  and  on  the  road  in  effecting  sales 
of  butter  and  cheese  and  building  up  a  trade;  carried  on  corre- 
flpondence  in  furtherance  of  the  same  objects;  assisted  in  mak- 
ing purchases  of  additional  creameries,  and  did  other  work  when 
required.  He  had  nothing  to  do  with  operating  the  creameries 
or  manufacturing  butter  or  cheese.  During  the  three  years  of 
the  employment  of  appellee,  the  business  of  appellant  was  much 
more  successful  than  it  had  been  previously.  The  profits  of  the 
Ijusiness  for  said  three  years  were  as  follows:  For  1891,  $35,- 
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841.59,  for  1892,  $17,883.39,  and  for  1893,  $52,490.76.  The 
transactions  of  the  three  years  aggregated  $G00,000  for  the  first 
year,  $800,000  for  the  second  year,  and  $850,000  for  the  third 
year.  At  the  end  of  the  three  years,  appellee  left  the  employ- 
ment of  appellant,  and  shortly  thereafter  brought  this  suit  to 
recover  the  moneys  that  he  claimed  still  to  be  due  him.  The 
results  of  a  jury  trial  in  the  Kane  circuit  court  were  a  verdict 
and  a  judgment  for  $14,000  damages  in  favor  of  appellee,  and 
the  judgment  was  afterward  affirmed  in  the  appellate  court  for 
the  second  district. 

The  principal  ground  of  defense  relied  on  at  the  trial  was  that 
the  contract  of  January  30,  1891,  was  void,  because  entered  into 
by  appellant  while  he  was  insane  or  without  mental  capacity 
sufficient  to  make  a  valid  contract.  The  fact  that  appellant  at 
that  time  had  sufficient  mental  capacity  to  execute  the  contract 
is  conclusively  established  by  the  verdict  of  the  jury  and  the 
judgments  of  the  courts  below.  A  contention,  however,  is  made 
that  the  verdict  was  induced  by  erroneous  instructions  of  the 
trial  court  given  in  that  behalf  at  the  instance  of  the  *^^  court 
below.  One  of  them  told  the  jiiry  that  to  impeach  the  written 
contract  for  want  of  mental  capacity  it  must  be  shown,  by  a  pre- 
ponderance of  evidence,  that  "the  defendant,  at  the  time  he  exe- 
cuted it,  had  such  a  degree  of  mental  weakness  that  he  was  in- 
capable of  understanding  what  he  was  doing  and  unable  to  com- 
prehend and  understand  the  terms  and  effect  of  the  contract,  or 
that  the  same  was  procured  by  some  undue  influence."  Another 
of  them  read  as  follows: 

"The  jury  are  further  instructed  that  although  they  may  be- 
lieve, from  the  evidence,  that  either  before,  at  the  time,  or  after 
the  making  of  the  written  contract  in  question  defendant  had 
insane  delusions  on  some  subjects,  yet  if  the  jury  further  believe, 
from  the  evidence,  that  such  delusion  was  in  no  way  related  to 
the  plaintiff  or  the  subject  matter  of  the  contract  here  in  ques- 
tion, and  that  in  making  such  contract  defendant  was  in  no 
means  influenced  thereby,  but  that,  in  the  making  of  said  con- 
tract, he  possessed  mind,  memory,  and  senses  sufficient  to  know 
and  comprehend  the  scope,  force,  and  effect  of  that  contract, 
then  he  was  mentally  capable  of  making  said  contract,  and  the 
jury  should  so  find,'* 

The  criticism  made  upon  these  instructions  is,  that  they  did 
not  explicitly  state  that  defendant  must  have  had  "sufficient 
mental  capacity  to  protect  his  own  interests  in  executing  the  con- 
tract." We  are  not  aware  that  there  is  any  fixed  formula  of 
words  in  which  the  mental  capacity  or  incapacity  of  a  person  to 
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make  a  contract  must  be  expressed.  It  is  true  that  in  the  case 
of  Lindsay  v.  Lindsey,  50  111.  79,  99  Am.  Dec.  489,  in  passing 
upon  the  question  of  the  mental  imbecility  that  would  invalidate 
a  contract,  this  court  said  that,  "in  the  absence  of  undue  influ- 
ence, there  must  be  such  a  degree  of  mental  weakness  as  renders 
a  party  incapable  of  understanding  and  protecting  his  own  in- 
terests," and  that  like  language  is  used  in  some  subsequent  cases. 
But  in  Lindsey  v.  Lindsey,  50  111.  79,  99  Am.  Dec.  489,  it  is  also 
said  that  the  contract  cannot  be  impeached  "if  the  contracting 
*^*  party  still  retains  a  full  comprehension  of  the  meaning,  design, 
and  effect  of  his  acts."  In  Miller  v.  Craig,  36  111.  109,  it  is  said 
that  mere  mental  weakness  will  not  authorize  a  court  to  set  aside 
a  contract  if  such  weakness  does  not  amount  to  inability  to  com- 
prehend the  contract  and  is  unaccompanied  by  evidence  of  im- 
position or  undue  influence,  and  that  such  is  the  tenor  of  all  the 
authorities.  Like  language  is  used  in  Willemin  v.  Dunn,  93  111. 
511.  In  Kimball  v.  Cuddy,  117  111.  213,  the  words  "a  full  com- 
prehension of  the  meaning,  design,  and  effect  of  his  acts,"  are 
used  as  designating  the  degree  of  mental  capacity  existing  where 
the  contract  is  valid,  and  the  expression,  such  "mental  weak- 
ness as  renders  the  maker  of  the  deed  incapable  of  underetand- 
ing  and  protecting  his  own  interests,"  is  used  in  designating  the 
degree  of  incapacity  required  to  render  the  contract  invalid. 

It  is  difficult  to  apprehend  how  one  can  "comprehend  and  un- 
derstand the  terms  and  effect  of  the  contract,"  or,  in  making  it, 
possess  "mind,  memory,  and  senses  sufficient  to  know  and  com- 
prehend its  scope,  force,  and  effect,"  without  being  "mentally 
competent  to  protect  his  own  interests."  This  latter  phraseology 
is  used  in  several  of  the  instructions  given  at  the  instance  of  ap- 
pellant. The  legal  principle  involved  in  the  case  is  embodied 
in  each  set  of  the  instructions — as  well  those  given  on  motion 
of  appellee  as  those  given  on  motion  of  appellant,  and  the  jury 
had  the  benefit  of  the  rule  of  the  law  expressed  in  both  forms  of 
phraseology.  It  was  not  error  to  give  the  instructions  asked  by 
appellee. 

It  is  urged  it  was  error  to  refuse  to  instruct  the  jury  that  if  the 
defendant  was  mentally  incompetent  to  protect  his  own  interest 
in  making  the  contract,  then,  although  they  may  believe  he  un- 
derstood the  same,  yet  they  should  find  he  was  not  mentally  com- 
petent and  that  the  contract  was  invalid.  The  tferms  of  the  in- 
struction are  contradictory,  and  it  was  likely  to  mislead  the  jury 
by  inducing  them  to  believe  that  although  the  defendant  *®* 
fully  understood  the  contract,  yet  that  If  he  did  not  have  suffi- 
cient mental  acumen  to  foresee  that  his  business  would  so  in- 
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crease  as  that  the  per  cent  of  the  profits  agreed  to  be  paid  for  ap- 
pellee's services  would  amount  to  the  large  sum  it  did,  and  pro- 
vide against  such  contingency,  then  they  should  find  against  the 
yalidity  of  the  contract.    There  was  no  error  in  refusing  it. 

It  is  claimed  that  if  the  contract  was  valid  in  its  inception,  yet 
it  was  terminated  in  August,  1891,  by  appellant  exercising  the 
option  for  which  provision  was  made  therein.  No  contention  is 
made  that  the  rulings  upon  the  instructions  relating  to  the  an- 
nulment of  the  contract  by  the  act  of  appellant  were  erroneous. 
The  testimony  was  conflicting  upon  the  question  whether  ap- 
pellant ever  attempted  to  exercise  the  option  given  him,  and  the 
alleged  fact  of  its  exercise  is  conclusively  negatived  by  the  judg- 
ments we  are  called  upon  to  review. 

In  December,  1892,  appellant  was  adjudged  insane  and  was 
taken  to  the  asylum  at  Elgin.  His  wife  was  appointed  conserva- 
tor. In  January,  1894,  it  was  adjudged  that  he  was  restored  to 
his  reason,  and  the  conservator  was  discharged.  The  court  re- 
fused the  motion  of  appellant  to  instruct  the  jury  that  the  in- 
sanity of  the  principal  terminates  an  agency,  and  that  if  they 
found,  from  the  evidence,  that  the  defendant  became  insane  after 
the  making  of  the  contract  in  controversy,  they  should  find  that 
such  contract  was  then  terminated.  This  refusal  is  claimed  as 
error,  and  reliance  is  placed  on  Mechem  on  Agency,  sections  553, 
654,  and  other  authorities,  which  hold  that  the  after-occurring 
insanity  of  the  principal  operates  as  a  revocation  or  suspension 
of  the  authority  of  an  agent  exercising  a  bare  power  of  authority. 
The  rule  in  question  is  not  decisive  of  the  rights  of  the  parties 
to  this  controversy.  The  legal  relation  here  involved  is  not  the 
bare  relation  of  principal  and  agent,  but  the  relation  of  master 
and  servant,  under  a  mutual  and  binding  contract.  The  writ- 
ten contract  of  January  30,  1891,  established  *^^  the  latter  re- 
lation between  the  parties.  It  was  a  contract  of  hiring  and 
service,  and  there  were  mutual  engagements — on  the  one  part 
to  serve  and  on  the  other  to  employ  and  pay.  The  fact  that  one 
party  to  a  contract  becomes  insane  during  its  performance  does 
not  necessarily  either  suspend  or  annul  such  contract.  If  ap- 
pellee's services  were  worth  5,000  a  year  over  and  alpve  what  he 
was  receiving  under  the  contract,  it  would  hardly  be  contended 
that  immediately  upon  the  adjudication  of  insanity  he  could 
have  abandoned  the  contract  and  gone  into  the  service  of  a  rival 
dealer  in  butter  and  cheese  without  incurring  any  liability  to  ap- 
pellant for  so  doing.  One  party  cannot  be  held  bound  and  the 
other  released.    The  statute,  chapter  86,  section  12,  provides  that 
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the  conservator,  by  permission  and  subject  to  the  direction  of  the 
court  which  appointed  him,  may  perform  the  personal  contracts 
,of  his  ward  made  in  good  faith  and  legally  subsisting  at  the  time 
of  the  commencement  of  his  disability  and  which  may  be  per- 
formed with  advantage  to  the  estate  of  the  ward,  and  we  know  of 
no  rule  of  law  which  would  relieve  the  estate  of  an  insane  person 
from  liability  and  damages  for  the  nonperformance  of  a  valid 
contract  of  such  insane  person. 

But  it  is  urged  the  right  to  declare  an  option,  under  the  con- 
tract, was  personal  to  appellant  and  to  be  exercised  only  by  him, 
and  therefore  the  rights  under  the  contract  were  no  longer  mu- 
tual. The  mutual  engagements  of  hiring  and  paying  and  of 
eervice  still  remained,  and  even  if  one  of  the  parties,  without  any 
fault  of  the  other,  was  disabled  from  availing  of  the  option  that 
was  given  him  in  addition  thereto,  we  know  of  no  rule  of  law 
that  would  necessarily  abrogate  such  mutual  engagements.  How- 
ever, a  court  of  chancery  would,  in  a  proper  case,  authorize  the 
conservator  to  exercise  the  option  on  behalf  of  his  ward,  and 
possibly  even  the  county  court  which  appointed  the  conservator 
and  has  charge  of  the  administration  of  the  estate  of  the  ward 
could  make  all  '^^^  necessary  and  proper  orders  in  the  premises. 
Our  conclusion  is,  there  was  no  error  in  refusing  the  instruction. 

It  appears  that  in  May,  1891,  appellant  caused  a  corporation, 
known  as  the  Elgin  Creamery  Company,  to  be  formed,  and  that 
thereafter  that  name  was  used  in  the  business.  At  the  trial  of 
this  cause,  and  at  the  close  of  the  evidence,  he  moved  to  exclude 
all  evidence  of  the  services  rendered  or  the  value  of  them  afterthe 
formation  of  such  corporation.  This  motion  was  overruled  and 
an  exception  taken.  The  court  also  instructed  the  jury  as  fol- 
lows: 

"Although  the  jury  may  believe,  from  the  evidence,  that  on  or 
about  May  4,  1891,  there  was  an  incorporation  effected  by  the 
name  of  the  Elgin  Creamery  Company,  and  that  such  name  was 
afterward  used  in  connection  with  the  business  of  defendant, 
yet  if  the  jury  further  believe,  from  the  evidence,  that  such  cor- 
poration was  formed  for  the  purpose  of  convenience  or  policy 
in  conducting  defendant's  business,  that  after  its  formation,  busi- 
ness was  in  fact  carried  on  by  0.  Sands,  and  without  change  ex- 
cept as  to  using  such  corporate  name,  and  that  the  plaintiff's  em- 
ployment remained  the  same  as  before,  and  that  there  was  no 
understanding  or  agreement  between  the  defendant  and 
plaintiff  that  the  formation  of  said  corporation  should  affect  the 
plaintiff's  employment  in  duties  or  compensation  under  the  writ- 
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ten  contract  in  question,  then  such  creation  of  said  corporation 
and  the  use  of  such  corporate  name  would  not  affect  the  rights  of 
the  plaintiff  in  said  written  contract." 

It  appears  from  the  evidence  that  in  the  shipments  of  product 
and  in  the  correspondence  relating  to  the  business  before  May 
1,  1891,  the  name  "Boone  County  Butter  Company"  was  used, 
and  after  that  date  that  of  "Elgin  Creamery  Company"  was  in 
use,  but  it  also  appears  from  the  evidence  that  there  was  no 
-change  otherwise  in  the  manner  of  conducting  the  business.  All 
the  capital  invested  in  the  business,  before  and  after,  was  fur- 
nished '*^**  by  appellant.  All  the  contracts  and  purchases  of 
creameries  were  made  in  his  name.  The  bank  account  was  kept 
in  his  own  name  and  all  checks  were  signed  with  his  name,  and 
all  the  profits  received  from  the  business  were  received  and  ap- 
propriated by  him.  The  manner  of  keeping  the  books  was  not 
changed  and  no  dividends  of  the  company  declared  or  paid.  Ap- 
pellant subscribed  for  498  of  the  500  shares  of  capital  stock,  and 
the  other  two  shares  were  subscribed  for,  one  share  each  by  two 
employes  of  his,  and  neither  of  said  employes  ever  paid  for  or 
was  the  real  owner  of  any  share,  but  each  of  them  nominally  held 
one  share  in  order  to  qualify  them,  respectively,  to  act  as  di- 
rectors. He  was  always  the  real  owner  of  all  the  shares  and  all 
the  shares  continuously  stood  in  his  name,  except  the  few  that 
necessarily,  but  nominally  only,  were  transferred  to  his  em- 
ployes and  attorneys  in  order  they  might  be  directors  and  be  en- 
abled to  perpetrate  a  fraud  on  the  statute.  Under  this  showing 
we  agree  with  the  appellate  court  that  the  incorporation  of  the 
Elgin  Creamery  Company  was  a  mere  nominal  affair,  and  that 
the  contract  between  appellant  and  appellee  was  not  abrogated  be- 
cause of  its  formation.  The  creamery  company  was  a  mere  means 
or  mode  adopted  by  appellant  for  conducting  his  own  individual 
business — a  mere  instrument  or  tool  used  by  him  for  that  pur- 
pose: West  Chicago  Street  K.  E.  Co.  v.  Morrison  etc.  Co.,  160 
111.  288.  No  reason  is  perceived  why  appellant,  who,  under  hia 
contract,  was  entitled  to  the  services  of  appellee  for  three  years, 
could  not  direct  appellee  to  work  for  him  (appellant)  in  and 
about  his  (appellant's)  business,  which  he  owned  and  carried  oa 
in  the  name  of  Elgin  Creamery  Company. 

We  think  there  was  no  substantial  error  in  any  of  the  rulinga 
of  the  trial  court  upon  this  branch  of  the  case. 

The  declaration  contains  the  common  counts  only.  One  of 
the  assignments  of  error  is,  that  the  circuit  court  allowed  the 
plaintiff  to  introduce  in  evidence  his  special  *^  contract  under 
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the  common  counts,  there  being  no  special  count  on  the  contract  ^ 
and  it  is  also  assigned  as  error  that  the  jury  was  instructed  that 
if  the  evidence  shows  that  appellee  well  and  faithfully  performed 
all  services  that  were  required  of  him  by  the  terms  of  the  con- 
tract, then  he  is  entitled  to  recover  the  full  compensation  therein 
agreed  to  be  paid  for  such  services.  While  a  contract  continues 
executory  the  plaintiff  must  declare  specially,  but  when  it  has 
been  fully  performed  on  his  part,  and  nothing  remains  to  be 
done  under  it  except  for  the  defendant  to  pay,  the  plaintiff 
may,  at  his  election,  declare  generally  in  indebitatus  assumpsit: 
Lane  v.  Adams,  19  111.  167;  Throop  v.  Sherwood,  4  Gilm.  92; 
Tuunison  v.  Field,  21  111.  108;  Adlard  v.  Muldoon,  45  111.  193. 
And  the  stipulated  price  due  on  a  special  contract  may  be  recov- 
ered in  indebitatus  assumpsit  where  the  contract  has  been  so  com- 
pletely executed  as  that  only  the  duty  to  pay  the  money  remains: 
Adlard  v.  Muldoon,  45  111.  193;  Illinois  Linen  Co.  v.  Hough, 
91  111.  63.  There  was  no  error,  then,  in  admitting  the  written 
contract  in  evidence,  or  in  instructing  the  jury  that,  in  the  event 
of  a  right  of  recovery,  the  measure  of  damages  would  be  the 
contract  price. 

Appellee  did  not  waive  his  right  to  claim  the  contract  price 
m  the  measure  of  damages  simply  because,  in  rebuttal,  he  intro- 
duced evidence  tending  to  show  what  his  services  were  reason- 
ably worth.  In  part  the  defenses  made  were,  that  the  special 
contract  was  void  ab  initio  because  of  appellant's  insanity,  that 
it  was  sul  sequehtly  terminated  by  his  exercising  his  option,  and 
also  that  it  was  abrogated  by  his  after-insanity.  If  either  of  these 
defenses  were  sustained,  then  appellee,  for  all  or  a  part  of  his  ser- 
vices, could  recover  only  on  a  quantum  meruit,  and  it  is  mani- 
fest the  introduction  of  the  testimony  in  rebuttal  was  not  an 
abandonment  of  the  contract  price,  but  a  provision  to  meet  any 
contingency  that  might  follow  the  findings  of  the  jury  ou  the 
issues. 

^^^  It  is  claimed  that  the  expense  account  of  appellee,  amount- 
ing to  $1,052.51,  should  have  been  charged  to  appellee,  because 
the  contract  made  no  provision  for  it.  Appellee  testifies  that  af- 
ter the  making  of  that  contract  appellant  informed  him  that 
he  expected  to  pay  his  expenses,  and  that  the  first  money  that 
appellant  paid  him  was  a  $50  check  for  expenses  to  go  to  New 
York  on  his  business.  However,  it  is  useless  to  pursue  the  sub- 
ject, for  no  question  of  law  in  regard  to  this  expense  account 
is  preserved  for  our  consideration,  either  by  objection  to  testi- 
mony, ruling  upon  instructions,  or  otherwise. 
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It  is  argued  quite  at  lengtli  that  even  upon  the  theory  of  a 
right  to  recover,  as  a  part  of  the  compensation  of  appellee,  the 
rates  per  cent  on  the  profits  of  the  business,  yet  the  assess- 
ment of  damages  by  the  jury  was  excessive.  The  question  of  the 
amount  of  damages  is  a  question  of  fact,  and  upon  it  the  deci- 
sion of  the  appellate  court  is  final  and  conclusive.  It  is  true, 
however,  that  the  question  what  is  the  measure  of  damages,  or 
what  is  the  rule  for  assessing  the  damages  in  a  particular  case, 
is  a  question  of  law:  Joliet  v.  Weston,  123  111.  641;  Barclay  v. 
Wame,  143  111.  19. 

It  is  claimed  that  in  the  schedule  of  profits  upon  which  the 
verdict  was  based,  sufficient  reductions  were  not  made  in  either 
year  from  the  gross  receipts  of  that  year.  It  is  conceded  tliat 
the  compensation  of  appellee  was  computed  by  the  jury  upon  the 
profits  as  shown  by  the  books  of  appellant  himself,  and  by  the 
testimony  of  Sullivan,  his  book-keeper.  One  Kingswell,  an  ac- 
countant and  book-keeper,  was  produced  by  appellant  as  a  wit- 
ness, and  he  stated  he  thought  it  a  very  proper  thing  to  allow  an 
annual  depreciation  on  the  plants  as  a  deduction  from  profits, 
and  that  he  would  consider  the  profits  to  be  that  which  was 
■earned  over  and  above  interest  on  the  money  invested  as  capital 
in  the  business,  but  he  also  testified  there  is  no  general  rule,  and 
almost  as  many  different  ways  as  there  are  different  book-keepers, 
and  a  great  ^^^  many  theories  and  different  methods.  The  court 
refused  to  give  an  instruction  which  assumed  that  whatever  said 
Kingswell  had  testified  was  a  proper  thing  was  to  be  implicitly 
followed  as  the  rule  of  the  law  in  the  premises.  The  court  vir- 
tually left  it  for  the  jury  to  determine,  from  all  the  evidence  in 
tne  case,  including  that  afforded  by  appellant's  own  books  and 
the  testimony  of  his  book-keeper,  what  was  contemplated  by  the 
contract  as  the  profits  of  the  business.  We  find  no  error  in  re- 
fusing to  give  the  instruction  that  waa  submitted  by  appellant 
in  that  behalf. 

In  the  bill  of  exceptions  the  following  appears:  "The 
plaintiff's  counsel  having  closed  his  opening  statement  on  the 
part  of  the  plaintiff,  Mr.  Wheaton,  counsel  for  the  defendant, 
etated  as  follows:  'The  counsel  for  the  defendant  reserve  their 
opening  statement  to  the  jury  on  the  part  of  the  defendant  until 
the  plaintiff  shall  have  closed  his  case  and  the  defendant  is  called 
upon  to  put  in  his  defense.*  To  which  the  counsel  for  plaintiff 
objected.  Thereupon  the  court  held  that  if  the  counsel  for  the 
clefendant  desired  to  make  an  opening  statement  to  the  jury  on 
the  part  of  the  defense  he  has  to  make  it  now,  at  the  close  of 
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the  opening  statement  of  the  counsel  for  the  plaintiff.  To 
wliich  ruling  of  the  court  defendant,  by  his  counsel,  then  and 
there  excepted."  Whether  or  not  counsel  for  appellant  made 
an  opening  statement  to  the  jury,  and  if  he  did  at  what  time  he 
made  it,  are  matters  upon  which  the  record  is  silent.  The  prac- 
tice in  this  state  has  always  been  such  as  is  indicated  by  the- 
ruling  of  the  trial  court.  On  the  other  hand,  according  to  th& 
usual  course  of  practice  at  common  law,  the  opening  statement 
of  the  defendant  is  not  made  until  the  evidence  of  the  plaintiff 
has  been  heard  and  the  plaintiff  has  rested.  In  view  of  the  prac- 
tice that  has  so  generally  prevailed  in  this  state  from  its  organi- 
zation, it  must  be  held  that  it  is  a  matter  within  the  discretion 
of  the  trial  court  whether  a  defendant  shall  be  allowed  to  re- 
serve *^^  his  opening  statement  until  the  plaintiff  has  closed 
his  evidence,  or  be  required  to  make  it  immediately  upon  the 
heels  of  the  opening  statement  of  counsel  for  the  plaintiff.  There 
was  no  error  in  the  ruling  of  the  court  in  that  behalf. 

We  find  in  the  record  no  sufficient  ground  for  reversing  the- 
judgment  of  the  appellate  court.    It  is  afl&rmed. 

Mr.  Justice  Cartwright  took  no  part. 


CONTRACTS— MENTAL  CAPACITY.— The  question  In  all  case» 
where  incapacity  to  contract  from  defect  of  mind  is  alleged  is,  not 
whether  a  person's  mind  is  impaired  nor  whether  he  is  afflicted  by 
any  form  of  insanity,  but  whether  the  powers  of  his  mind  have  been 
so  affected  by  his  disease  as  to  render  him  incapable  of  transacting 
business  like  that  in  question:  Dennett  v.  Dennett,  44  N.  H.  531; 
84  Am.  Dec.  97. 

INSANE  PERSONS— LIABILITY  FOR  BREACH  OF  CON- 
TRACT.—If  a  person  is  sane  when  he  enters  into  a  contract,  he  lA 
answerable  for  his  subsequent  breach  thereof  committed  by  him 
when  insane:  Williams  v.  Hays,  143  N.  Y.  442;  42  Am.  St.  Rep.  743. 

PROFITS  GENERALLY  MEANS  the  gain  which  comes  in  or  is 
received  from  any  business  or  investment  where  both  receipts  and 
pavments  are  to  be  tal^en  into  account:  Hazletlue  v.  Belfast  etc.  B» 
B.'Co^  70  Me.  411;  1  Am.  St.  Bep.  S30. 


March,  1897.]     West  Chicago  St.  Ry.  Co.  v.  Mueller.       263 


West  Chioago  Street  Kailway  Co.  v.  Mublleb. 

[165  Illinois,  499.] 

EVIDENCE.— NEGATIVE  TESTIMONY  Is  not  entitled  to  the 
■ame  weight  as  affirmative. 

JURY  TRIAL— WEIGHT  OF  EVIDENCE.— It  is  never  the 
province  of  the  court  to  tell  the  jury  which  class  of  conflicting  testi- 
mony Is  entitled  to  greater  weight. 

NEGATIVE  TESTIMONY,  WHAT  IS.— If  one  or  more  wit- 
nesses testify  to  being  present  upon  a  designated  occasion  and  that 
certain  facts  then  toolc  place,  and  other  witnesses  testify  to  being 
present  at  the  same  time  and  that  such  facts  did  not  take  place, 
the  testimony  of  the  latter  is  not  negative. 

Egbert  Jamieson  and  John  A.  Eose,  for  the  appellant. 
James  B.  McCracken  and  Albert  M.  Cross,  for  the  appellee. 

499  ^VILKIN,  J.  This  is  an  appeal  from  a  judgment  of  the 
appellate  court  affirming  a  judgment  of  the  circuit  court  of 
Cook  county  in  favor  of  appellee,  against  appellant,  for  a  per- 
sonal injury.  The  alleged  injury  resulted  from  a  collision  be- 
tween a  grip-car  of  the  defendant  and  an  express  wagon  on 
which  the  plaintiff  was  riding,  at  the  crossing  of  Madison  street 
and  California  avenue,  in  the  city  of  Chicago.  The  declaration 
consisted  of  three  counts,  the  first  charging  the  defendant  with 
negligence  in  failing  to  sound  a  gong,  the  second  in  running  its 
car  at  a  high  rate  of  speed,  and  the  third  charging  both  these 
acts  of  negligence,  and  ^^^  setting  up  that  plaintiff's  view  was 
obstructed  by  standing  cars  on  another  track.  The  judgment 
was  for  five  thousand  five  hundred  dollars. 

On  the  trial  before  the  jury  there  was  a  conflict  in  the  evi- 
dence as  to  the  alleged  acts  of  negligence.  The  court,  at  the  in- 
stance of  the  plaintiff,  gave  this  instruction  to  the  jury,  which 
is  assigned  for  error:  "The  court  instructs  the  jury  that  when 
one  or  more  witnesses  testify  to  being  present  upon  any  occasion 
and  that  certain  facts  then  took  place,  and  other  witnesses  of 
equal  credibility,  having  equal  means  of  knowing  what  took 
place,  testify  that,  they  were  present  on  the  same  occasion  and 
that  such  facts  did  not  take  place,  then  the  testimony  of  the 
latter  witnesses  is  not  what  is  known  as  negative  testimony,  but 
it  is  entitled  to  be  regarded  by  the  jury  as  affirmative  testimony, 
and  in  such  case  it  is  the  duty  of  the  jury  to  weigh  all  the  testi- 
money  and  give  a  verdict  as  the  weight  may  preponderate  to  the 
one  side  or  the  other." 

It  is  unquestionably  the  law,  and  has  been  frequently  so  an- 
nounced by  this  court,  that  negative  testimony  is  not  entitled  to 
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the  same  weight  as  affirmative  testimony,  and  the  rule  has  been 
applied  to  cases  in  which  one  set  of  witnesses  testified  that  a 
bell  was  rung  or  a  wliistle  sounded  and  others  stated  they  did  not 
hear  it,  the  testimony  of  the  former  being  held  of  greater  weight. 
We  have  also  held  that  where  the  two  classes  of  witnesses  are  of 
equal  intelligence  and  have  equal  opportunities  of  knowing  the 
fact,  and  their  attention  has  been  directed  to  it,  then,  although 
one  testifies  that  the  occurrence  did  take  place  and  the  other 
that  it  did  not,  the  latter  testimony  is  not  to  be  treated  as  nega- 
tive: Kockford  etc.  K.  E.  Co.  v.  Hillmer,  72  111.  235.  This  in- 
struction was  doubtless  intended  to  do  no  more  than  to  give 
the  jury  a  rule  for  weighing  the  testimony  of  witnesses  whose 
evidence  might  be  regarded  of  a  negative  character,  and  while  it 
is  justly  subject  to  the  criticism  of  being  argumentative,  taken  aa 
a  whole  we  are  not  able  ^^^  to  see  that  it  could  have  misled  the 
jury  to  the  prejudice  of  appellant.  Whether  the  testimony  of 
the  witnesses  swearing  that  the  gong  was  not  sounded  should  be 
treated  as  negative  in  no  way  depended  upon  whether  other  wit- 
nesses testified  that  it  was  sounded,  and  the  instruction  was  per- 
haps liable  to  be  understood  by  the  jury  as  an  intimation  from 
the  court  that  the  testimony  of  a  witness  of  the  one  class  was  en- 
titled to  the  same  weight  as  that  of  a  witness  of  the  other  class, 
and  so  understood  would  be  erroneous.  It  is  never  the  province 
of  the  court  to  tell  the  jury  which  class  of  conflicting  testimony 
is  entitled  to  the  greater  weight:  Eockwood  v.  Poundstone,  38 
111.  199;  Eockford  etc.  E.  E.  Co.  v.  Hillmer,  72  111.  235.  We 
think,  however,  taken  as  a  whole,  fairly  and  intelligently  con- 
strued, it  amounted  to  no  more  than  telling  the  jury  that  if  there 
was  a  conflict  in  the  evidence  of  the  witnesses  as  to  whether  a  fact 
existed  or  not,  it  was  the  duty  of  the  jury  to  weigh  all  the  testi- 
mony and  give  a  verdict  as  the  weight  might  preponderate  to  the 
one  side  or  the  other.  Sixteen  instructions  were  given  at  the 
instance  of  the  defendant,  and  they  fully  instructed  the  jury 
as  to  the  requirement  of  the  law  that  the  plaintiff  could  only 
recover  by  proving  his  case  as  alleged,  by  a  preponderance  of  the 
testimony.  We  are  of  the  opinion,  therefore,  that  there  was  no 
reversible  error  in  giving  the  instruction. 

Some  objection  was  urged  in  the  appellate  court  to  the  ad- 
mission of  testimony  on  behalf  of  the  plaintiff,  but  we  think 
there  was  no  substantial  error  in  that  regard.  The  real  question 
in  the  case  is  one  of  fact — that  is,  whether  the  defendant's  ser- 
vants were  guilty  of  the  negligent  acts  charged  in  the  declara- 
tion, thereby  inflicting  the  alleged  injury  upon  the  plaintiff.    We 
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are  unable  to  see  any  reasonable  ground  for  holding  that  that 
question  vv^as  not  fairly  submitted  to  the  jury  by  the  instruc- 
tions. The  verdict  of  the  jury  and  the  judgment  of  affirmance 
in  the  court  below  have  therefore  settled  the  question  in  '*®^  the 
plaintiff's  favor,  and,  even  if  slight  errors  did  appear  in  the 
record,  not  materially  affecting  that  finding,  the  judgment  could 
not  properly  be  reversed  on  that  account. 
The  judgment  will  be  affirmed. 


EVIDENCE— NEGATIVE  TESTIMONY— WEIGHT  OF.— No  gen- 
■eral  rule  can  be  made  coucerning  the  relative  value  of  positive  and 
negative  testimony.  It  depends  upon  the  opportunity  of  the  wit- 
nesses for  knoAving  and  the  attention  they  have  directed  to  the  mat- 
ter: Denham  v.  Holeman,  26  Ga.  182;  71  Am.  Dec.  198,  and  note. 
Positive  evidence  preponderates  over  negative  In  weighing  contra- 
<llctory  testimony,  other  things  being  equal,  but  the  jury's  attention 
in  the  application  of  this  rule  should  be  directed  to  the  facts  and 
circumstances  of  the  case  to  prevent  its  unjust  operation:  Farm- 
ers' etc.  Bank  v.  Charaplain  Transp.  Co.,  23  Vt.  18G;  5G  Am.  Dec.  (38. 
Affirmative  testimony  outweighs  negative  as  a  general  rule:  I'otts  v. 
House,  6  Ga.  324;  50  Am.  Dec.  329;  Chicago  etc.  R.  R.  Co.  v.  Still,  19 
111.  499;  71  Am.  Dee.  236,  and  note. 
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STREETS— NEW  SERVITUDE.— The  erection  of  an  elevated 
«treet  railway  in  the  streets  is  not  a  subjecting  them  to  an  improper 
«se  or  new  servitude. 

AN  INJUNCTION  IN  FAVOR  OF  A  PROPERTY  OWNER 
AGAINST  THE  ADDITIONAL  USE  OF  A  STREET  for  an  ele- 
vated  street  railway  will  not  be  issued  where  the  right  to  construct 
«uch  railway  has  been  granted  by  a  city.  If  a  property  owner  has 
any  remedy,  it  is  only  by  an  action  at  law  to  recover  damages. 

AN  IN.IUNCTION  AGAINST  THE  USE  OF  A  STREET  BY 
AN  ELEVATED  RAILWAY  will  not  be  granted  at  the  instance  of  an 
owner  of  abutting  property,  though  consent  to  such  use  has  not  been 
properly  granted  by  the  municipal  authorities.  If  the  injury  done 
to  the  complainant  Is  capable  of  being  estimated  In  money,  and  is 
recoverable  by  an  action  at  law,  he  must  resort  to  that  remedy.  In 
«uch  an  action,  a  single  recovery  can  be  had  for  the  whole  damages, 
present  and  future. 

STREETS.— THE  ILLEGAL  OR  UNAUTHORIZED  USE  OF 
A  STREET  FOR  AN  ELEVATED  RAILWAY,  where  the  fee  of  the 
street  is  in  the  municipality,  does  not  entitle  an  owner  of  abutting 
property  to  an  injunction.  The  only  remedy  therefor  is  an  Informa- 
tion filed  by  the  attorney  general  in  the  name  of  the  people,  or  a 
1)111  for  an  Injunction  by  the  municipality. 

STREETS.— ABUTTING  PROPERTY  OWNERS  UPON 
STREETS,  the  fee  of  which  is  in  the  municipality,  are  not  given  any 
new  or  additional  right  therein  by  a  statute  requiring  the  consent  of 
the  owners  of  more  than  one-half  the  frontage  upon  the  street  be- 
fore the  common  council  of  the  municipality  can  authorize  the  con- 
•tructlou  of  a  railway  therein. 
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Franklin  P.  Simons,  for  the  appellant. 

Hamline,  Scott  &  Lord,  amici  curiae. 

Knight  &  Brown,  and  Wilson,  Moore  &  Mcllvaine,  for  the  ap- 
pellee. 

514  WILKIN",  J.  This  is  a  bill  for  an  injunction  by  appel- 
lant, as  abutting  property  owner,  to  restrain  appellee  from  build- 
ing an  elevated  street  railroad  in  Lake  street,  in  the  city  of 
Chicago.  The  circuit  court  of  Cook  county  sustained  a  de- 
murrer to  the  bill  and  dismissed  it  for  want  of  equity.  The  ap- 
pellate court  having  afBrmed  that  decree,  this  appeal  is  prose- 
cuted. 

The  bill  alleges  that  complainant  is  the  owner  of  five  business 
houses,  numbered  33,  35,  37,  39  and  41,  fronting  on  the  street 
between  the  east  line  of  Market  street  and  the  east  line  of  Wa- 
bash avenue,  holding  title  to  the  lots  on  which  they  are  erected 
by  lease  from  the  owner  of  the  '^^^  fee  for  a  term  extending  from 
March  1,  1872,  to  March  1,  1957.  It  then  sets  up  the  passage 
of  an  ordinance  by  the  city  council,  at  the  request  of  the  de- 
fendant, authorizing  and  permitting  it  to  construct  and  operate 
an  elevated  railroad  in  the  street  (a  copy  of  the  ordinance  being 
exhibited  with  the  bill),  and  alleges  that  the  company  has  ac- 
cepted the  same  and  is  proceeding  to  construct  its  road  in  pur- 
suance thereof.  It  alleges  that  such  ordinance  is  illegal  and 
void,  because  passed  without  a  valid  petition  therefor  signed 
by  owners  representing  more  than  one-half  of  the  frontage  of 
the  street  between  said  east  line  of  Market  street  and  east  line 
of  Wabash  avenue,  as  required  by  the  statute;  that  the  distance 
between  those  lines  is  two  thousand  eight  hundred  and  ninety- 
three  and  sixty-seven  one-hundredths  feet,  being  less  than  one 
mile,  with  a  total  frontage  of  four  thousand  five  hundred  and 
forty-one  and  six  one-hundredths  feet,  exclusive  of  street  cross- 
ings; that  in  the  preamble  to  the  ordinance  it  is  recited  that  the 
petition  of  property  owners  fronting  on  the  street  between  the 
points  named,  "representing  out  of  the  total  frontage  of  four 
thousand  five  hundred  and  fourteen  feet  two  thousand 
four  hundred  and  sixty-eight  and  five  one-hundredths 
feet  consenting  to  the  construction  and  operation  of 
said  elevated  railroad,  has  been  presented  to  and  is  now  on  file 
with  said  council";  that  such  recital  is  not  true;  that  there  was 
presented  to  the  said  council  by  the  defendant,  before  the  passage 
of  the  ordinance,  petitions  "purporting  to  be  signed  by  owners  of 
the  land  representing  more  than  one-half  of  the  frontage  on 
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said  Lake  street  between  the  east  line  of  Market  street  and  the 
east  line  of  Wabash  avenue";  that  the  defendant  represented  to 
the  council  that  more  than  half  the  owners  of  the  frontage  had 
60  consented;  that  a  large  number  of  signatures  appearing  upon 
said  alleged  petition  were  not  the  signatures  of  the  owners  of 
the  prop(3rty  for  which  they  signed,  or  of  any  person  actually 
authorized  to  sign  the  same  or  consent  for  any  owner  of  property 
for  such  frontage,  but  are  the  signatures  of  persons  purporting  to 
act  in  a  fiduciary  capacity,  as  guardians,  trustees,  administrators, 
attorneys  in  fact,  agents,  etc.  It  is  next  stated  that  complainant 
caused  the  records  and  files  of  the  probate,  '*^®  circuit,  and  su- 
perior courts,  as  well  as  the  records  of  the  recorder  of  Cook 
county,  to  be  examined,  and  obtained  surveys  of  the  frontage 
on  said  streets,  and  procured  from  the  city  clerk  a  correct  copy 
of  all  petitions  presented  to  the  council  by  the  defendant  of 
owners  purporting  to  have  consented  to  the  construction  and 
operation  of  said  road;  that  he  caused  to  be  made  a  true  and 
correct  search  by  abstracters  of  title  for  the  owners  of  all  lands 
along  the  route  of  said  road,  and  on  the  information  so  obtained 
charges  that  those  who  signed  certain  consents  were  not  in  fact 
the  real  owners  of  the  frontage  signed  for,  some  of  these  allega« 
tions  being  that  they  were  not  the  owners  of  record;  that  guard- 
ians, trustees,  agents,  etc.,  were  not  authorized  to  sign  the  same, 
or  that  their  authority  so  to  do  was  not  filed  with  the  city  coun- 
cil or  presented  with  the  petition.  It  is  further  charged,  on  in- 
formation and  belief,  that  the  defendant,  or  some  of  its  agents 
or  employes,  to  procure  the  consent  of  certain  parties  signing 
said  petition,  paid  them  either  money,  bonds,  or  stock  therefor, 
and  induced  others  to  sign  the  same  by  threats  and  intimidation. 
It  is  then  alleged  that,  deducting  such  signatures  so  improperly 
made,  less  than  one-half  of  the  owners  representing  the  front- 
age on  said  street  consented  to  the  construction  and  operation 
of  the  said  road,  and  that  the  ordinance  authorizing  the  same  is 
therefore  illegal  and  void,  and  the  defendant  has  no  lawful  au- 
thority to  build  its  said  road,  and  that,  if  allowed  to  do  so,  cer- 
tain damages  will  result  to  the  complainant's  property,  such  as 
interfering  with  free  access  thereto  and  obstruction  of  air  and 
light.  The  prayer  is,  that  the  defendant  be  perpetually  enjoined 
from  proceeding  with  the  construction  of  tho  said  railroad. 

The  question  for  decision  is.  Do  the  facts  well  pleaded  in  this 
bill  entitle  the  complainant  to  the  injunction  prayed  for?  It 
is  conceded  that  the  common  council  of  the  city  of  Chicago  is, 
by  the  provisions  of  our  statutes,  given  exclusive  control  and  su- 
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pervision  of  its  streets,  '''^'^  the  fee  of  which  is  vested  in  the 
municipality.  While  they  are  held  in  trust  for  the  public  use, 
and  can  only  be  appropriated  to  the  purposes  for  which  they 
were  dedicated,  it  is  the  settled  law  of  this  state  that  permitting 
street  railroads  to  be  placed  therein  is  not  subjecting  them  to 
«n  unlawful  use.  It  has  often  been  so  decided  by  this  court  as 
to  surface  roads,  and  no  good  reason  has  been  suggested,  and 
none,  w*e  think,  can  be  offered,  for  making  a  distinction  in  this 
regard  between  elevated  and  surface  roads.  The  road  in  ques- 
tion, if  constructed  in  conformity  with  the  requirements  of  the 
ordinance,  will  certainly  obstruct  travel  upon  the  street  by  other 
means  less,  and  be  less,  hazardous  to  the  public,  than  would  a  sur- 
face road.  The  pillars  upon  which  the  superstructure  is  to  be 
"built,  which  it  is  claimed  will  exclude  the  public  from  a  part  of 
the  street,  are  but  a  necessary  part  of  the  road — as  much  so  as 
are  rails  and  other  parts  of  tracks  constructed  upon  the  ground, 
or  as  are  trolley-posts  placed  in  the  street  for  operating  an  elec- 
tric road  by  the  trolley  system.  It  is  true  that  all  these  things 
do,  to  some  extent,  interfere  with  the  use  of  the  street  by  or- 
dinary vehicles,  but  the  inconvenience  is  one  which  must  be 
borne  for  the  benefit  resulting  to  the  public  from  the  better 
modes  of  travel  thus  afforded:  Moses  v.  Pittsburg  etc.  R.  R.  Co., 
^1  111.  516.  We  held  in  Chicago  etc.  R.  R.  Co.  v.  West  Chicago 
Street  R.  R.  Co.,  156  111.  255,  that  a  street  railway  operated  by 
■electricity,  with  trolley-posts  on  the  streets,  was  not  a  new  servi- 
tude of  the  street,  and  that  the  poles  were  not  unwarranted  obstruc- 
tions in  the  same,  as  are  telegraph  and  telephone  poles,  'TDccause 
such  erections  aid  and  facilitate  the  use  of  the  public  street  for 
the  purposes  of  travel  and  transportation."  The  same  is  true  of 
the  pillars  used  in  constructing  elevated  roads.  In  view  of  the 
known  fact  that  such  elevated  lines  in  large  cities  greatly  ac- 
commodate the  public  by  increasing  the  facility  and  safety  of 
transit,  it  can  scarcely  be  seriously  '^^^  contended  that  permit- 
ting them  to  be  constructed  and  operated  is  to  subject  the  streets 
to  a  new  servitude  or  unlawful  use.  The  right  of  a  city  to  permit 
them  is  clearly  recognized  by  the  act  of  July  1,  1883,  entitled 
■''An  act  in  regard  to  the  use  of  streets  and  alleys  in  incorporated 
cities  and  villages  by  elevated  railroads  and  elevated  ways  and 
conveyors**:  2  Starr  and  Curtis'  Annotated  Statutes,  c.  114,  sees. 
«01-203. 

This  court  has  frequently  held  that  where  an  additional  use 
of  a  street  has  been  granted  by  the  city  to  build  and  operate  a 
street  railroad,  an  injunction  will  not  be  granted  to  restrain  the 
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construction  or  operation  of  the  road  at  the  suit  of  an  abutting; 
property  owner:  Moses  v,  Pittsburg  etc.  E.  R.  Co.,  21  111.  516;. 
Murphy  v.  Chicago,  29  111.  279;  81  Am.  Dec.  307;  and  that  since 
the  constitution  of  1870  such  owner  cannot  maintain  a  bill  ta 
enjoin  the  same  until  the  resulting  damages  to  his  property  are 
ascertained  and  paid,  but  that  his  remedy  is  by  action  at  law  for 
such  damages:  Stetson  v.  Chicago  etc.  R.  R.  Co.,  75  111.  74;  Pat- 
terson V.  Chicago  etc.  R.  R.  Co.,  75  111.  588;  Chicago  etc.  R.  R. 
Co.  V.  McGinnis,  79  111.  269;  Peoria  etc.  Ry.  Co.  v.  Schertz,  84 
111.  135;  Penn  Mut.  etc.  Ins.  Co.  v.  Heiss,  141  111.  35;  33  Am. 
St.  Rep.  273.  The  same  doctrine  is  recognized  in  Corcoran  v. 
Chicago  etc.  R.R.Co.,  149  111.  291,  and  White  v.  Metropolitan  etc. 
R.  R.  Co.,  154  lU.  620.  We  said  in  Chicago  etc.  R.  R.  Co.  v. 
West  Chicago  Street  R.  R.  Co.,  156  111.  273:  "Where  the  fee  of 
the  street  is  in  the  city,  such  damages  as  the  abutting  owner  may 
suffer  from  the  laying  of  a  railroad  track  in  the  street  are  merely 
consequential,  so  far,  at  least,  as  they  affect  the  property  abut- 
ting on  the  street.  In  such  case,  as  there  is  no  physical  taking 
of  the  land,  injunction  will  not  lie  to  enjoin  the  taking,  the 
remedy  being  an  action  at  law  for  damages.'' 

But  it  is  insisted  on  behalf  of  complainant  that  on  the  facta 
set  up  in  his  bill  the  ordinance  must  be  treated  as  passed  without 
the  required  consent  of  abutting  owners,  ^^^  and  therefore  il- 
legal and  void,  which  being  true,  the  defendant  should  be  held 
as  proceeding  with  the  work  without  any  authority  of  law  what- 
ever, whereas  in  the  cases  referred  to  lawful  consent  of  the  city 
was  sho^\'n.  The  real  ground  upon  which  relief  by  injunction  is 
denied  in  such  cases  is,  that  the  use  of  the  street  being  within, 
the  purposes  for  which  it  is  laid  out,  and  therefore  a  proper  use, 
the  right  to  occupy  is  properly  a  question  between  the  defend- 
ant and  the  municipality  having  the  control  of  its  streets  and 
charged  with  the  duty  of  keeping  them  free  from  unlawful  ob- 
structions, or  between  the  defendant  and  the  public  generally,, 
the  individual  being  left  to  his  action  for  damages  for  any  in- 
jury resulting  to  his  property.  He  has  no  standing  in  equity  on 
account  of  public  injury  or  for  the  purpose  of  inflicting  punish- 
ment upon  the  defendant  for  its  wrongful  acts.  He  can  only 
invoke  that  jurisdiction  in  order  to  protect  his  property  from 
threatened  injury.  His  injury  is  a  depreciation  of  the  property, 
which  is  capable  of  being  estimated  in  money  and  recoverable 
in  an  action  at  law,  therefore  a  court  of  equity  will  not  inter- 
fere by  injunction.  As  stated  by  Chief  Justice  Fuller  in  Os- 
borne V.  Missouri  Pae.  Ry.  Co.,  147  U.  S.  253:  "But  where  there 
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is  no  direct  taking  of  the  estate  itself,  in  whole  or  in  part,  and 
the  injury  complained  of  is  the  infliction  of  damage  in  respect  to 
the  complete  enjoyment  thereof,  a  court  of  equity  must  be  sat- 
isfied that  the  threatened  damage  is  substantial  and  a  remedy 
at  law  in  fact  inadequate  before  restraint  will  be  laid  upon  the 
progress  of  a  public  work;  and  if  the  case  made  discloses  only  a 
legal  right  to  recover  damages  rather  than  to  demand  compen- 
sation, "the  court  will  decline  to  interfere."  To  the  same  effect 
is  the  language  used  in  the  opinion  of  Justice  Brewer  in  In  re 
Debs,  158  U.  S.  591. 

In  Morris  etc.  E.  E.  Co.  v.  Pruden,  20  N.  J.  Eq.  530,  cited  in 
In  re  Debs,  158  IT.  S.  591,  it  is  said:  '^Mcre  diminution  of  the 
value  of  the  property  of  the  party  complaining,  by  the  '^^^  nui- 
sance, without  irreparable  mischief,  will  not  furnish  any  foun- 
dation for  equitable  relief:  Zabriskie  v.  Jersey  City  etc.  R.  R. 
Co.,  13  N.  J.  Eq.  314.  It  must  not  be  overlooked  that  the  de- 
fendants are  engaged  in  a  public  work  by  the  completion  of 
which  the  public  interest  will  be  greatly  advanced.  The  injunc- 
tion by  which  the  progress  of  the  work  is  arrested  must  not  only 
cause  great  injury  to  the  defendant,  but  also  is  the  occasion  of 
great  inconvenience  to  the  public.*'  And  again:  "The  defend- 
■anta  will  not  occupy  with  the  proposed  track  any  of  the  com- 
plaintiff's  lands.  For  the  contingent  and  consequential  dam- 
ages he  may  suffer  from  any  unlawful  interference  with  his  en- 
joyment of  his  property  he  has  his  remedy  by  action  at  law, 
whenever  and  as  often  as  loss  or  damage  ensues;  and  if  the  use 
of  a  railroad  in  front  of  his  premises  becomes  a  nuisance,  or  the 
aggression  proves  to  be  a  permanent  injury  without  an  adequate 
i-emedy  at  law,  then  the  court  wiU  be  competent  to  administer 
equitable  relief  by  injunction  to  prevent  its  continuance,  or  for 
its  removal.  But  a  strong  case  must  be  presented  and  the  im- 
pending danger  must  be  imminent  to  justify  the  issuing  of  an 
injunction  as  a  precautionary  and  preventive  remedy**:  Drake  v. 
Hudson  River  R.  R.  Co.,  7  Barb.  508. 

In  Truesdale  v.  Peoria  Grape  Sugar  Co.,  101  HI.  561,  Mr.  Jus- 
tice Scott,  in  the  opinion  adopted  by  the  court,  said:  "The  track 
is  to  be  constructed  on  lands  not  owned  by  complainants,  and 
onder  a  license  from  the  only  party  having  lawful  authority  to 
grant  the  privilege,  and  any  expected  damages  that  may  be  sus- 
tained by  reason  of  the  proposed  work  can  only  be  recovered  in 
an  action  at  law.  Equity  will  not  entertain  jurisdiction  to  en- 
join the  proposed  work":  Citing  Stetson  v.  Chicago  etc.  R.  R. 
Co.,  75  111.  74;  Patterson  v.  Chicago  etc.  E.  B.  Co.,  76  111.  688, 
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«nd  other  cases.  And  Justice  Mulkey,  dissenting,  also  said:  "If 
the  proposed  railway,  when  put  in  operation,  would  he  open  to 
the  public  generally^  then  I  concede,  under  the  prior  decisions 
of  this  court,  an  injunction  would  not  lie  at  the  suit  of  a  private 
individual,  however  much  he  **^^  might  be  injured  by  the  build- 
ing and  operating  of  such  road.    But  such  is  not  the  case  here." 

It  was  said  in  Patterson  v.  Chicago  etc.  E.  E.  Co.,  75  111.  590: 
^'The  claim  is,  that  upon  the  principle  of  strict  construction  the 
•company  must  be  confined  within  the  limits  of  the  defined  dis- 
trict. Without  undertaking  any  discussion  of  this  question,  it 
is  sufficient  to  say  that  the  fee  of  the  streets  is  in  the  city,  and 
it  has  the  power  to  control  and  regulate  their  use,  and  any  such 
excess  of  authority  in  the  use  of  a  street  as  is  here  claimed  must 
be  left  to  be  redressed  by  the  public  authority,  and  equity  should 
not,  in  such  case,  at  the  suit  of  a  private  individual,  enjoin  the 
operating  of  a  railroad."  This  case  has  been  often  cited  with 
approval  in  later  cases. 

"Where  the  use  of  the  street  has  not  been  legally  authorized, 
as  held  in  McCartney  v.  Chicago  etc.  E.  E.  Co.,  112  111.  611, 
Hunt  V.  Chicago  Horse  etc,  Ey.  Co.,  121  111.  638,  Chicago  etc. 
Ey.  Co,  V.  Quincy,  136  111.  489,  and  Metropolitan  City  Ey.  Co. 
V.  Chicago,  96  111.  620,  an  information  in  chancery  by  the  attor- 
ney general  or  state's  attorney  on  behalf  of  the  people,  or,  as 
in  the  last-named  case,  a  bill  for  injunction  by  the  city,  affords 
a  proper  and  complete  remedy.-  If,  as  contended,  the  abutting 
owner  can  also  maintain  a  bill  on  the  same  ground — ^that  is,  that 
the  building  of  the  road  is  without  the  valid  consent  of  the  city 
— then  the  language  in  Patterson  v.  Chicago  etc.  E,  E,  Co.,  75 
HI.  590,  "and  any  such  excess  of  authority  in  the  use  of  a  street 
as  is  here  claimed  must  be  left  to  be  redressed  by  the  public  au- 
thority," must  be  overruled  and  the  authorities  above  cited  as 
to  the  remedy  by  the  attorney  general  or  city  qualified.  If  a 
railroad  is  legally  authorized,  no  one  can  enjoin  its  construction. 
In  other  words,  it  is  only  when  the  consent  of  the  city  has  not 
heen  lawfully  obtained  that  anyone  can  complain  in  a  court 
of  equity,  and,  therefore,  when  it  is  said  "the  remedy  is  by  the 
public  authorities,  the  abutting  property  holder  being  remitted 
to  his  action  at  law  for  **^^  damages,"  cases  in  which  the  work 
is  unlawful  must  be  contemplated,  and  such  is  clearly  the  force 
of  Patterson  v,  Chicago  etc.  E.  E.  Co.,  75  111.  590,  This  doc- 
trine is  recognized  again  in  Corcoran  v.  Chicago  etc.  E,  E. 
Co.,  149  111.  291.  In  Peoria  etc.  Ey.  Co.  v.  Schertz,  84  111. 
135,  the  ordinance  authorized  the  laying  of  a  track  along  a  street 
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on  condition  that  the  consent  of  property  owners  on  the  opposite 
side  of  the  street  should  first  be  obtained,  but  the  company  pro- 
ceeded with  the  work  without  complying  with  that  condition, 
and  a  bill  for  injunction  by  an  abutting  property  holder  was 
filed.  As  shown  by  the  bill  in  that  case,  the  defendant  was  pro- 
ceeding illegally  and  certainly  without  the  consent  of  the  city, 
and  the  question  was  directly  brought  to  the  attention  of  the 
court,  as  appears  from  the  dissenting  opinion  there  filed,  but  the^ 
relief  was  denied. 

The  principle  is,  that  the  abutting  property  owner  having  a 
complete  remedy  at  law,  a  court  of  equity  will  not,  upon  his  al- 
legation that  the  ordinance  authorizing  the  construction  is  ille- 
gal, enjoin  the  defendant  from  proceeding  until  the  question  of 
illegality  can  be  litigated  and  determined,  but  will  remit  him 
to  his  action  at  law — and  this,  it  seems  to  us,  is  a  just  and  rea- 
sonable rule,  the  enforcement  of  which  will  protect  the  rights  of 
all  parties  interested.  To  hold  otherwise  would  be  to  render  im- 
practicable the  building  and  operation  of  street-car  lines  under 
our  statute.  While  such  improvements  are  owned  and  operated 
by  private  individuals  or  corporations,  the  use  of  the  streets  is 
public  and  not  private,  and  upon  that  theory  alone  they  are  per- 
mitted to  be  constructed  in  the  streets,  and  it  will  not  be  de- 
nied that  in  large  and  populous  communities  they  are  of  great 
public  utility,  if  not  a  public  necessity.  While,  therefore,  the 
private  owner  is  entitled  to  have  all  his  property  rights  fully 
protected,  that  right  should  be  accorded  him,  if  possible,  by  a 
remedy  which  will  not  unnecessarily  injure  others  and  render 
impossible  the  construction  and  operation  of  necessary  facilities 
for  public  travel.  A  moment's  ^^^  reflection  will,  we  think, 
convince  anyone  that  if  every  abutting  owner  not  consenting  may 
enjoin  street  railway  companies  from  building  their  lines  in 
streets,  upon  the  ground  that  the  consent  of  the  city  has  not  been 
legally  obtained,  because  of  facts  alleged  which  do  not  appear 
upon  the  face  of  the  proceedings,  the  building  and  operation 
of  all  such  lines  will  become  practically  impossible.  In  a  case 
like  this,  the  Avork  would  necessarily  be  stoppped  until  titles  to 
abutting  property  could  be  adjudicated  and  settled,  the  powers  of 
agents,  etc.,  determined,  and  the  motives  which  may  have  prompt- 
ed owners  to  give  their  consent  inquired  into;  and  after  this 
had  been  done,  which,  in  the  ordinary  course  of  litigation,  would 
require  many  months  or  even  years  of  time,  if  the  facts  should 
be  found  in  favor  of  the  validity  of  the  ordinance,  the  work  could 
proceed  as  to  this  complainant,  he  still  being  entitled  to  his  ac> 
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tion  for  damages.  The  decision,  however,  would  settle  the  va- 
lidity of  the  ordinance  between  him  and  the  defendant,  and  no 
one  else.  Any  number  of  other  owners  might,  in  succession,  pro- 
cure injunctions  on  the  same  or  similar  grounds,  and  prosecute 
them  to  a  like  final  determination.  Manifestly,  neither  persons 
nor  corporations  would  hazard  capital  in  an  enterprise  subject 
to  such  uncertainty  and  delay.  There  is  a  certain,  adequate,  and 
complete  remedy  at  the  suit  of  the  public  whenever  there  is  a 
threatened  or  actual  unlawful  obstruction  of  the  streets  and  high- 
ways, and,  as  we  think,  an  equally  certain,  adequate,  and  conclu- 
sive remedy  to  the  abutting  owner  for  all  his  damages,  present 
and  prospective.  The  contention  that  he  cannot  have  such 
remedy  by  a  single  action  we  deem  untenable.  It  is  not  dwiied 
that  the  damages  for  which  he  would  be  entitled  to  recover  are 
the  same  in  kind  as  if  the  building  of  the  road  were  lawful. 

But  it  is  said  that,  being  in  the  street  unlawfully,  the  obstruc- 
tion is  a  public  nuisance,  subject  to  be  abated  and  removed  at 
any  time,  and  therefore  the  recovery  could  only  be  had  for  dam- 
ages to  the  time  of  bringing  the  suit.  ****  This  position  is  based 
upon  the  proposition  that  a  railroad  unlawfully  in  a  street  is  a 
public  nuisance,  and  liable,  as  such,  to  be  abated  at  any  time,  and 
therefore  a  recovery  for  damages  can  only  be  had  to  the  time  of 
bringing  the  action,  and  hence  a  multiplicity  of  suits  will  become 
necessary  to  give  the  complainant  a  complete  remedy.  The  po- 
sition in  untenable.  The  injury  would  be  a  continuing  and  per- 
manent one,  and  therefore  a  single  recovery  can  be  had  for  the 
whole  damages,  present  and  future:  Chicago  etc.  E.  R.  Oo.  v. 
Loeb.  118  111.  203;  59  Am.  Rep.  341,  and  authorities  cited;  Gait 
V.  Chicago  etc.  Ry.  Co.,  157  111.  125.  Moreover,  we  think  it 
clear  the  defendant,  if  sued  for  resulting  injury,  could  not  be 
heard  to  say  its  road  was  a  nuisance  or  built  in  violation  of  law. 
Having  accepted  and  availed  itself  of  the  grant  of  authority  from 
the  city  to  occupy  the  street,  it  would  be  estopped  to  question 
the  validity  of  that  authority.  For  the  purposes  of  a  recovery 
against  it  of  damages,  whether  present  or  prospective,  its  road 
must  be  deemed  lawfully  in  the  street  and  it  compelled  to  fully 
compensate  all  parties  injured  upon  that  theory.  This  proposi- 
tion seems  to  us  so  reasonable  that  authorities  need  scarcely  be 
cited  in  its  support.  It  is,  however,  fully  sustained  by  the  fol- 
lowing cases:  Chicago  v.  Wheeler, 25  111.  396;  Higgins  v. Chicago, 
18  111.  276;  People  v.  Maxon,  139  111.  306;  Heims  Brewing  Co. 
V.  Flannery,  137  lU.  309;  Joy  v.  St.  Louis,  138  U.  S.  51. 

It  is  again  urged,  that  sections  1  and  2  of  the  statute  of  1883, 
AM.  m.  kisp.,  Vou  Lvi.— 18 
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known  as  the  'Trontage  act,"  give  abutting  owners  a  new  right 
in  streets  that  is  enforceable  in  equity.  We  have  carefully  con- 
sidered this  branch  of  the  case  and  the  arguments  of  counsel  in 
its  support,  and  are  unable  to  find  anything  in  the  statute  to 
warrant  the  conclusion.  It  is  substantially  the  same  as  para- 
graph 90,  section  63,  of  the  city  and  village  act,  and  it  must  be 
admitted  that  if  one  of  these  statutes  has  the  effect  of  confer- 
ring a  new  property  right  upon  abutting  owners  ^^'^  the  other 
has  also.  We  think  it  is  manifest  that  these  provisions  were  in- 
tended merely  as  a  restriction  upon  the  authority  of  city  coun- 
cils and  boards  of  trustees  in  cities  and  villages  to  authorize  the 
la}ang  of  railroad  tracks  along  streets  or  alleys,  and  in  no  way 
add  to  the  rights  of  such  owners  in  the  streets.  The  amount  of 
damages  which  such  an  owner  is  entitled  to  recover  for  injury  to 
his  property  is  certainly  no  greater  since  the  passage  of  these 
staftutes  than  it  was  before.  We  scarcely  think  it  will  be  con- 
tended that  in  estimating  the  damages  done  to  adjacent  property 
the  frontage  act  can  in  anjrway  enter  into  the  consideration.  In 
fact,  we  understand  it  to  be  conceded  that  the  measure  of  com- 
plainant's recovery  in  an  action  at  law  would  be  the  same  wheth- 
er the  improvement  is  lawfully  in  the  street  or  not,  except  as  it 
is  contended  that  damages  can  in  the  latter  case  only  be  recovered 
to  the  date  of  bringing  the  action.  If  the  requisite  consent  is  not 
given  the  ordinance  may  be  treated  as  illegal,  as  the  one  in 
Metropolitan  etc.  Ry.  Co.  v.  Chicago,  96  111.  620,  was  held  to  be, 
for  want  of  the  required  notice,  and  that  illegality  would,  as  we 
have  already  said,  authorize  an  action  on  behalf  of  the  public,  but 
would  give  an  abutting  owner  no  right  to  relief  in  a  court  of 
equity.  For  the  same  reasons,  it  must  be  so  held  where  the  al- 
leged illegality  is  the  want  of  the  required  petition  by  owners  of 
the  frontage. 

Our  conclusion,  upon  considering  the  whole  case,  is,  that  the 
demurrer  was  properly  sustained  and  that  the  judgment  of  the 
appellate  court  should  be  affirmed. 

Able  and  elaborate  arguments  have  been  filed  by  counsel  for 
the  appellant,  and  authorities  cited,  which,  it  is  insisted,  sustain 
a  different  view  as  to  equity  jurisdiction.  Keeping  in  mind  the 
fact  that  the  proposed  construction  of  defendant's  road  wiU  im- 
pose no  unwarrantable  additional  servitude  upon  the  street,  none 
of  the  decisions  of  this  court  referred  to  are  in  point.  Those 
cited  from  the  state  of  New  York  are  distinguishable  in  that 
there  the  "•**  holding  is  that  the  abutting  property  holder  can  in 
no  case  recover  future  damages  in  an  action  at  law,  and  equity 
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jiirisdiction  is  for  that  reason  entertained — in  other  words,  hav- 
ing no  complete  and  adequate  remedy  at  law,  courts  of  equity 
will  afford  him  that  remedy.  Without  undertaking  to  determine 
whether  decisions  cited  from  other  courts  are  in  conflict  with 
the  view  here  announced,  it  is  enough  to  say  that  if  they  are 
they  must  also  be  held  as  conflicting  with  our  former  decisions. 
Judgment  affirmed. 

Magruder,  C.  J.,  dissented, 

RAILROADS  IN  STREET'S— WHEI'HER  ADDITIONAL  SERVI 
TUDE.— The  authorized  use  of  a  public  street  for  street  railroad  pur 
pos'es,  uo  matter  what  the  motor  power  may  be,  is  not  the  imi>osi 
tlon  of  an  additional  servitude  and  does  not  entitle  the  abutting  laud 
owners  along  the  street  to  compensation  for  such  use:  Rafferty  v 
<Jentral  Traction  Co.,  147  Pa.  St.  579;  30  Am.  St.  Rep.  763,  and  note; 
Chicago  etc.  Ry.  Co.  v.  Whiting  etc.  Ry.  Co.,  139  Ind.  297;  47  Am.  St. 
Rep.  264,  and  note;  Lock  wood  T.  Wabash  R.  R.  Co.,  122  Ma  86;  43 
Am.  St.  Rep.  547,  and  note. 

INJUNCTION  AGAINST  USB  OF  STREET  FOR  RAILWAY 
PURPOSES. — Courts  will  not  enjoin  or  limit  the  operation  of  rail- 
ways in  streets  unless  other  ways  of  travel  and  transportation  are 
thereby  prevented  by  unreasonable  obstruction:  Louisville  Bagging 
etc.  Co.  V.  Central  etc.  Ry.  Co.,  95  Ky.  50;  44  Am.  St.  Rep.  205.  An 
injunction  will  not  lie  at  the  suit  of  an  abutting  owner,  when  the 
«ntry  upon  a  street  by  a  railway  is  under  the  authority  of  the  mu- 
nicipal agency  invested  with  the  control  of  such  street:  PeuD  etc. 
Ins.  Co.  V.  Heiss,  141  IlL  35;  33  Am.  St.  Rep.  273,  and  note. 
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[165  Illinois,  592.] 

GARNISHMENT— JURISDICTION.— A  debt  may  be  garnish- 
ed In  any  state  in  which  process  of  garnishment  may  be  served  on 
the  debtor,  or  in  which  he  might  be  sued  and  a  personal  judgment 
■entered  against  him,  based  on  service  of  process  within  the  state. 
The  effect  of  the  garnishment  is  not  dependent  upon  residence  In  the 
state  of  the  creditor  whose  debt  is  garnished,  nor  is  It  necessary 
that  the  person  or  corporation  garnished  be  a  resident  of  the  state, 
if  he  or  it  is  within  the  state  at  the  time  the  garnishment  process 
is  served. 

GARNISHMENT.— A  DEBTOR  MAY  AT  THE  SAME  TIME 
BE  SUBJECT  TO  GARNISHMENT  IN  TWO  OR  MORE  STATES, 
irrespective  of  the  state  of  residence  or  the  citizenship  of  the  cred- 
itor, if,  at  such  time,  actual  service  of  process  in  different  actions 
may  be  made  upon  such  debtor  in  the  different  states,  as  where  the 
debtor  is  a  corporation  doing  business  in  all  the  states  and  having 
officers  in  each  upon  whom  process  against  it  may  be  served. 

GARNISHMENT  OF  A  DEBT  IN  ONE  STATE  DOBS  NOT 
NECESSARILY  CONFER  UPON  THE  COURTS  OF  THAT  STATE 
EXCLUSIVE  JURISDICTION  of  that  debt. 

GARNISHMENT  IN  COURTS  OF  DIFFERENT  STATES 
OF  CONCURRENT  JURISDICTION.— If  a  corporation  doing  busi- 
ness in  two  states  and  subject  to  garnishment  in  both  is  first  gar* 
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nished  for  the  debt  In  one  of  the  states  and  then  In  the  other,  but 
at  the  suit  of  different  plaintiffs,  and  makes  a  full  disclosure  in  the 
latter  state,  and  is  nevertheless  held  liable  in  its  courts,  notwith- 
standing the  previous  garnishment,  in  the  other  state,  and  in  pursu- 
ance of  a  judgment  pays  the  indebtedness  so  garnished,  such  judg- 
ment and  payment  may  be  pleaded  in  abatement  of  the  first  gar- 
nishment, and  constitute  a  defense  to  the  other  proceedings  therein. 

JUKISDICTION,  CONCURRENT  OF  COURTS  OF  DIFFER- 
ENT STATES.— The  rule  that  where  courts  having  concurrent  jur- 
isdiction, the  one  first  acquiring  jurisdiction  will  retain  it  until  the 
matter  is  fully  disposed  of,  does  not  apply  to  courts  of  different 
states.  In  such  cases,  the  suits  may  proceed  concurrently,  and  if, 
between  the  same  jiarties,  the  judgment  first  rendered  may  be  pleaded 
in  bar  oi  any  turther  maintenance  ot  the  other  Buit. 

GARNISHMENT  OF  THE  SAME  DEBT  IN  DIFFERENT 
STATES.— If  the  same  debt  is  garnished  in  different  states,  the 
plaintiffs  first  recovering  judgment  and  obtaining  satisfaction  there- 
of obtain  priority  of  right,  regardless  of  the  date  of  the  different 
garnishments,  provided  there  is  no  fraud  or  collusion  on  the  part  of 
the  debtor.  His  payjnent  of  the  judgment  first  recovered  against 
him  is  a  bar  to  anj'  further  proceedings  in  the  other  case,  though 
the  garnishment  therein  is  of  prior  date  to  that  in  the  case  in  which 
the  judgment  was  obtained  and  satisfied. 

Mpon  H.  Beach,  for  the  appellant. 

Flower,  Smith  &  Musgrave,  for  the  appellee. 

^^*  CARTER,  J.  The  appellant  insurance  company  had  its 
domicile  of  origin  in  Great  Britain,  but  by  compliance  with  the 
laws  of  each  of  the  states  of  Illinois  and  Wisconsin  relating  to 
foreign  corporations  it  transacted  business  and  kept  agents  and 
property  in  both  states.  In  a  proceeding  by  foreign  attachment 
in  the  circuit  court  of  Cook  county  against  one  Corbetts,  who 
lived  in  Wisconsin,  appellees  Wilson  Bros.  &  Co.,  on  October  6, 
1892,  garnished  appellant,  by  process  that  day  served  on  its  agent 
in  Chicago,  for  a  claim  of  Corbetts  against  it  upon  an  insurance- 
policy  on  a  stock  of  goods  in  Wisconsin,  which  goods  had  on 
October  3d  been  partially  destroyed  by  fire.  Afterward,  but  in 
the  same  month,  garnishment  proceedings  were  instituted  in 
Wisconsin  by  one  Dowling,  a  creditor  of  Corbetts;  and  appellant, 
by  service  upon  its  agent  in  Wisconsin,  was  garnished  for  the 
same  debt  owing  to  Corbetts.  Under  the  facts  as  they  appear, 
we  must  hold  that  the  effect  of  what  was  done  in  Wisconsin  was 
^  that  ^^^  appellant  set  up  in  the  proceedings  there  the  prior  gar- 
nishment in  Illinois,  alleging  that  the  jurisdiction  here  wa» 
prior  and  exclusive,  but  it  was  adjudged  by  the  Wisconsin  court 
(a  court  of  competent  jurisdiction),  following  decisions  of  the 
supreme  court  of  that  state,  that  the  circuit  court  of  Cook  coun- 
ty, Illinois,  was  without  jurisdiction  in  the  premises,  and  that  its 
proceedings  were  no  defense  to  the  suit  in  Wisconsin.     Judg- 
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ment  was  then  rendered  against  the  garnishee,  which  it  paid  un- 
der the  compulsion  of  the  judgment  and  of  the  laws  of  Wiscon- 
sin, which  provided  that  no  insurance  company  against  which 
any  judgment  existed  and  remained  unpaid  sixty  days  after  its 
rendition  should  issue  any  new  policy  in  that  state,  and  pre- 
scribed heavy  penalties  against  officers  and  agents  who  should 
violate  the  statute. 

After  the  first  answer  in  this  cause,  filed  by  the  garnishee  in 
the  Cook  county  circuit  court  October  6,  1872,  denying  all  in- 
debtedness to  Corbetts,  appellees  took  no  further  action  for  near- 
ly two  years,  nor  until  the  judgment  in  Wisconsin  had  been  paid, 
when  they  filed  additional  interrogatories.  By  an  amended  an- 
swer to  these  interrogatories  appellant  set  up  the  Wisconsin, 
proceedings,  statute,  judgment,  and  the  payment  of  the  judg- 
ment; also,  that  at  the  time  of  the  sep^ice  of  the  writ  in  the  case 
at  bar  no  proofs  of  loss  had  been  made  by  Corbetts,  and  therefore- 
the  alleged  debt  was  contingent  and  uncertain,  as  it  was  not  by 
the  policy  payable  until  sixty  days  after  the  receipt  of  proofs 
of  loss,  and  that  it  was  not  therefore  subject  to  garnishment. 
Upon  a  trial  by  the  court  upon  agreed  facts  the  defense  waa 
overruled,  and  judgment  rendered  against  appellant  for  the 
amount  shown  by  its  answer  to  have  become  due  and  payable  to 
Corbetts  under  the  policy  and  by  virtue  of  the  fire  loss.  The  ap- 
pellate court  having  affirmed  the  judgment,  appellant  now  brings 
the  record  to  this  court,  insisting  that  the  law  has  not  been 
properly  adjudged  to  it  in  the  courts  below;  that,,  having  fully 
discharged  its  duty  ^^^  under  the  laws  of  both  states,  it  should 
not  be  compelled  to  pay  the  debt  twice. 

The  arguments  of  counsel  have  been  chiefly  addressed  to  the 
second  question,  viz.,  whether,  at  the  time  of  the  service  of  the 
writ  upon  the  garnishee,  the  alleged  debt  to  Corbetts  was  any- 
thing more  than  a  contingent  liability,  dependent  upon  the  com- 
pliance by  Corbetts  with  the  provision  of  the  policy  requiring 
Ijroofs  of  loss  to  be  furnished  by  him  to  appellant  within  a  cer- 
tain time.  But  from  the  view  we  take  of  the  case  it  will  not  be 
necessary  to  consider  this  question.  We  are  free  to  say,  at  the 
outset,  that  we  cannot  look  with  favor  upon  any  construction  of 
the  law  which  would  impose  a  double  liability  upon  a  garnishee 
who,  without  collusion,  fraud,  or  negligence,  has  undertaken  to 
fully  discharge  its  duties  under  apparently  conflicting  laws  of 
ditferent  jurisdictions.  It  is,  of  course,  true,  that  every  state 
must  enforce  its  own  laws  within  its  own  borders  for  the  protec- 
tion of  its  own  citizens;  but  either  the  law,  or  the  construction  of 
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it  by  the  courts,  in  one  or  the  other  of  the  states  is  contrary  to 
natural  justice,  which  requires  of  a  garnishee  standing  indifferent 
between  creditors  contending  in  different  states  for  the  same 
debt,  the  payment  of  that  debt  more  than  once. 

It  seems  to  be  the  doctrine  in  Wisconsin,  as  laid  down  by  the 
supreme  court  of  that  state  in  Eenier  v.  Hurlbut,  81  Wis.  24,  2^ 
Am.  St.  Kep.  850,  that  in  garnishment  proceedings  the  jurisdic- 
tion of  the  court  is  dependent  upon  the  situs  of  the  debt  sought 
to  be  appropriated  to  the  payment  of  the  plaintiff's  demand,  and 
that  if  the  situs  of  the  debt  is  without  the  jurisdiction,  the  court 
has  no  power  to  proceed  or  to  render  any  judgment  against  the 
garnishee.  Now,  it  is  the  generally  accepted  doctrine  that,  so 
far  as  so  intangible  a  thing  as  a  debt  can  be  said  to  have  a  situs,^ 
it  follows  the  creditor  or  owner  of  the  credit,  and  is  at  his  domi- 
cile: Holbrook  v.  Ford,  153.111.  633;  46  Am.  St.  Rep.  917;  Pom- 
eroy  v.  Eand,  157  lU.  176;  Wyeth  Hardware  etc.  Co.  v.  »»''  Lang,. 
127  Mo.  242;  48  Am.  St.  Rep.  626;  Story  on  Conflict  of  Laws, 
sec.  362;  Consolidated  Tank  Line  Co.  v.  Collier,  148  111.  259;  3^ 
Am.  St.  Rep.  181.  And  the  notion  that  the  situs  of  the  debt 
determines  the  jurisdiction  of  the  court  in  garnishment  has  led 
to  the  creation  of  the  fiction  that,  for  the  purposes  of  garnish- 
ment, the  situs  of  the  debt  is  changed  and  becomes  the  place 
where  the  garnishee  lives,  and  not  the  domicile  of  his  creditor. 
As  before  said,  the  proceedings  must  be  had  in  the  jurisdiction 
of  the  garnishee,  where  service  can  be  had  upon  him,  but  it  doea 
not  at  all  follow  that  it  is  because  that  is  the  situs  of  the  debt. 
Thus,  it  is  said  by  Shinn  in  his  late  work  on  Attachment  and 
Garnishment,  page  863:  "Foreign  corporations  are  subject  to 
the  process  of  garnishment  in  all  cases  in  which  an  original  ac- 
tion may  be  commenced  against  them  in  the  courts  of  this  state 
to  recover  the  debt  in  respect  to  which  the  garnishment  process 
is  served.  This  is  in  harmony  with  the  rule  before  stated,  that 
the  demand  must  be  one  on  which  an  action  at  law  could  be 
brought  by  the  principal  debtor." 

Take  the  case  at  bar:  Actual  service  of  process  in  the  different 
suits  could  be  and  was  had  on  the  appellant  company  in  both 
states — Illinois  and  Wisconsin — and  it  was  subject  to  garnish- 
ment in  both  states,  and  it  would  have  been  subject  to  similar 
proceedings  in  any  other  states  in  which,  in  compliance  with 
their  laws,  it  had  established  itself  for  business  purposes.  Evi- 
dently, however,  this  would  not  be  so  for  the  reason  that  the  debt 
had  a  situs  in  each  and  all  of  such  states  at  one  and  the  same 
time,  when  it  also  had  a  situs  at  the  domicile  of  the  creditor  of  the 
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garnishee,  but  the  true  reason  is,  that  the  garnishee  insurance 
company  was  liable  to  suit  by  its  creditor  for  the  collection  of  the 
debt  in  each  and  all  of  the  states  where  it  had  so  established  itself 
for  business  purposes.  To  hold  that  the  situs  of  the  debt  deter- 
mines the  question  of  jurisdiction  is  practically  to  hold  that  a 
debt  cannot  be  garnished  at  all  in  foreign  attachments,  for  the 
very  ground  of  a  foreign  attachment  is  °^*  the  nonresidence  of 
the  principal  defendant,  who,  in  cases  of  garnishment,  is  the  cred- 
itor of  the  garnishee,  and  if  the  debt  which  the  garnishee  owes 
to  his  creditor  can  be  reached  only  by  proceedings  had  where 
such  creditor  resides — that  is,  where  the  debt  has  its  situs — it 
cannot  be  reached  in  foreign  attachment  at  all.  This  is  clearly 
pointed  out  in  an  exhaustive  opinion  by  Pitney,  V.  C,  in  National 
Fire  Ins.  Co.  v.  Chambers,  53  N.  J.  Eq.  468,  where  he  shows  the 
utter  fallacy  of  the  reasoning  used  to  support  decisions  that  ju- 
risdiction in  such  cases  depends  on  the  situs  of  the  debt  at- 
tached or  garnished.  A  further  reason  readily  presents  itself  in 
the  fact  that  no  proceeding  in  garnishment  of  any  kind  can  be 
maintained  where  the  principal  defendant  has  his  domicile — that 
is,  at  the  situs  of  the  debt — unless  the  debtor  to  be  served  with 
garnishee  process  is  within  the  jurisdiction  of  the  court.  The 
principal  defendant  in  attachment  proceedings  may,  except  for 
the  purposes  of  obtaining  a  personal  judgment,  be  brought  into 
court  by  constructive  service,  but  jurisdiction  of  the  garnishee 
can  be  obtained  only  by  actual  service  of  process:  2  Shinn  on 
Attachment  and  Garnishment,  1000. 

Thus  it  is  seen  that  in  garnishment  proceedings  the  place  of 
residence  of  the  garnishee  is  of  far  more  importance  than  the 
place  of  residence  of  his  creditor  in  obtaining  jurisdiction  to  ren- 
der a  judgment  against  a  garnishee:  2  Shinn  on  Attachment  and 
Garnishment,  sec.  490.  And  it  has  been  expressly  decided  by 
this  court  that  a  foreign  corporation  having  property  and  agents 
in  this  state  and  transacting  business  here  may  be  garnished  in 
our  courts  for  a  debt  due  a  resident  of  the  state  of  its  domicile  of 
origin:  Hannibal  etc.  K.  E.  Co.  v.  Crane,  102  111.  249;  40  Am. 
Eep.  581.  See,  also,  Wabash  K.  E.  Co.  v.  Dougan,  142  111.  248; 
34  Am.  St.  Eep.  74.  And  the  reason  given  is,  that  the  foreign 
corporation  had  become  subject  to  the  process  of  our  courts. 
And  while  the  courts  of  Wisconsin  and  some  other  states  seem  to 
hold  to  the  doctrine  that  where  there  is  no  personal  service  of 
process  on  the  principal  defendant,  the  proceeding  must  be  in- 
stituted ^"®  in  the  jurisdiction  where  the  debt  has  its  situs — that 
is,  the  domicile  of  the  principal  defendant — or  else  at  the  domi- 
cile of  origin  of  the  garnishee  corpojation,  we  are  satisfied  that 
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the  great  weight  of  modem  authority  is  otherwise  and  is  in  har- 
mony with  the  rule  adopted  in  this  state:  Harvey  v.  Great  North- 
em  Ky.  Co.,  50  Minn,  405;  Eailroad  Co.  v.  Bamhill,  91  Tenn. 
395;  30  Am.  St.  Eep.  889;  Handy  v.  Insurance  Co.,  37  Ohio  St. 
366;  Wyeth  Hardware  etc.  Co.  v.  Lang,  127  Mo.  242;  48  Am.  St. 
Rep.  626;  Nichols  v.  Hooper,  61  Vt.  295;  Cross  v.  Brown  (R.  I., 
1896),  33  Atl.  Eep.  147;  Mooney  v.  Buford  etc.  Mfg.  Co.,  72 
Fed.  Eep.  32. 

This  rule  is  limited,  of  course,  to  the  garnishment  of  debts, 
and  has  no  application  to  attachment  or  garnishment  proceed- 
ings to  reach  tangible  property  having  an  actual  situs  in  another 
state,  for  in  such  a  case  the  property  sought  to  be  reached  ia 
without  the  jurisdiction  of  the  court:  2  Shinn  on  Attachment 
and  Garnishment,  858;  Bowen  v.  Pope,  125  111.  28;  8  Am.  St. 
Eep.  330;  Waples  on  Attachment  and  Garnishment,  227,  249. 

It  is  said  by  all  the  authorities  that  the  garnisher  isj  in  his 
relation  to  the  garnishee,  merely  substituted  to  the  rights  of  his 
own  debtor,  and  can  recover  only  where  the  principal  defendant 
could  recover:  Samuel  v.  Agnew,  80  111.  553;  Eichardson  v.  Les- 
ter, 83  111.  55;  2  Shinn  on  Attachment  and  Garnishment,  853; 
and  as  the  principal  debtor  could  have  recovered  the  debt  gar- 
nished in  the  case  at  bar  by  suit  in  Illinois,  no  good  reason  ap- 
pears why  attachment  and  garnishment  would  not  lie  in  favor  of 
appellees  here. 

It  is  obvious,  then,  that  the  grounds  upon  which  the  "Wisconsin 
court  based  its  judgment  are  untenable.  But  the  question  still 
remains  whether  the  Wisconsin  court  did  not  have  jurisdiction 
to  garnish  the  same  debt  in  Wisconsin  under  its  laws  and  to  ren- 
der the  judgment  it  did  render,  and  whether  the  payment  of  that 
judgment  was  not  sufficient,  when  set  up  in  the  answer,  to  bar 
the  further  prosecution  in  Illinois  of  the  suit  at  bar. 

It  is  well  settled  that,  in  ordinary  actions,  a  suit  pending  in 
one  state  cannot  be  pleaded  in  abatement  or  in  bar  ®*^  of  an- 
other suit  in  a  different  state,  but  that  both  may  proceed  until 
judgment  is  rendered  in  one  of  such  suits,  when  it  may  be  set 
up  in  bar  of  the  further  maintenance  of  the  other,  and  that  it 
makes  no  difference  which  was  first  commenced:  McJilton  v. 
Love,  13  111.  486;  54  Am.  Dec.  449;  Allen  v.  Watt,  69  111.  655; 
Dunham  v.  Dunham,  162  111.  589;  Jones  v.  Jones,  108  N.  Y.  415; 
2  Am.  St.  Rep.  447.  But  the  suit  in  Wisconsin  and  the  suit  in 
Ulinois  were  not  between  the  same  parties,  the  plaintiffs  in  gar- 
nishment in  the  two  cases  being  different  persons,  and  while  both 
were  proceeding  to  appropriate  and  recover  the  same  debt  to 
satisfy  their  respective  demands  against  the  same  creditor  of  the 
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garnishee,  it  has  been  held  {whether  correctly  or  not  we  are  not 
called  upon  to  decide)  that  the  judgment  in  one  such  case  with- 
out payment  cannot  be  set  up  in  bar  of  the  other:  2  Black  on 
Judgments,  pars.  597,  801.  And  it  Jhas  also  been  held  that  by 
the  service  of  the  garnishee  summons  (or  trustee  process,  as  it  is 
called  in  some  of  the  states),  the  garnisher  acquires  a  contin- 
gent or  inchoate  lien  upon  the  debt,  or,  as  it  is  sometimes  said, 
there  has  been  an  involuntary  assignment  of  the  same  to  him,  de- 
pendent, of  course,  for  its  perfection  upon  the  subsequent  obtain- 
ing of  judgment:  National  Fire  Ins.  Co.  v.  Chambers,  53  N.  J. 
Eq.  468;  8  Am.  &  Eng.  Ency.  of  Law,  1101,  note;  2  Shinn  on 
Attachment  and  Garnishment,  853.  And  that  where,  after  a  gar- 
nishee or  trustee  has  been  so  charged  by  service  of  the  process,  he 
goes  into  another  state  and  is  there  garnished  by  another  person 
for  the  same  debt,  the  first  proceeding  may  be  pleaded  in  abate- 
ment to  the  second:  Embree  v.  Ilanna,  5  Johns.  101;  Wallace  v. 
McConnell,  13  Pet.  136;  Whipple  v.  Eobbins,  97  Mass.  107;  93 
Am.  Dec.  64;  American  Bank  v.  Rollins,  99  Mass.  313. 

Thus,  in  Embree  v.  Hanna,  5  Johns.  100,  Chief  Justice  Kent, 
among  other  things,  said:  "If  the  attachment  had  been  conduct- 
ed to  a  conclusion  and  the  money  recovered  of  the  present  de- 
fendant, I  think  it  could  not  have  been  made  a  question  whether 
that  payment  would  not  be  a  bar  to  ^"^  the  present  suit.  Noth- 
ing can  be  more  clearly  just  than  that  a  person  who  has  been 
compelled  by  a  competent  jurisdiction  to  pay  a  debt  once  should 
not  be  compelled  to  pay  it  over  again.  It  has  accordingly  been 
&  settled  and  acknowledged  principle  in  the  English  courts  that 
where  a  debt  has  been  recovered  of  a  debtor,  under  this  process 
of  foreign  attachment,  in  an  English  colony  or  in  these  United 
States,  the  recovery  is  a  protection  in  England  to  the  garnishee 
against  his  original  creditor,  and  he  may  plead  it  in  bar:  Citing 
cases If,  then,  the  defendant  would  have  been  pro- 
tected under  a  recovery  had  by  virtue  of  the  attachment,  and 
could  have  pleaded  such  recovery  in  bar,  the  same  principle  will 
support  a  plea  in  abatement  of  an  attachment  pending,  and  com- 
menced prior  to  the  present  suit.  The  attachment  of  the  debt 
in  the  hands  of  the  defendant  fixed  it  there  in  favor  of  the  at- 
taching creditors.  The  defendant  could  not  afterward  lawfully 
pay  it  over  to  the  plaintiff.  The  attaching  creditors  acquired  a 
lien  upon  the  debt  binding  upon  the  defendant,  and  which  the 
courts  of  all  other  governments,  if  they  recognize  such  proceed- 
ings at  all,  cannot  fail  to  regard.  Qui  prior  est  tempore,  potior 
est  jure.    If  we  were  to  disallow  a  plea  in  abatement  of  the  pend- 
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ing  attachment,  the  defendant  would  be  left  without  protection, 
and  be  obliged  to  pay  the  money  twice,  for  we  may  reasonably 
presume  that  if  the  priority  of  the  attachment  in  Maryland  be 
ascertained,  that  state  would  not  suffer  that  proceeding  to  be  de- 
feated by  the  subsequent  act  of  the  defendant  going  abroad  and 
subjecting  himself  to  a  suit  and  recovery  here." 

Substantially  the  same  doctrine  was  in  a  similar  case  an- 
nounced by  the  supreme  court  of  the  United  States  in  Wallace 
V.  McConnell,  13  Pet.  136.  So,  also,  to  a  certain  extent,  in 
Whipple  V.  Bobbins,  97  Mass.  107t  93  Am.  Dec.  64,  and  Ameri- 
can Bank  v.  Kollins,  99  Mass.  313  (Massachusetts  cases),  where 
in  the  latter  case  it  was  said:  "A  trustee  process  is  in  the  nature 
of  a  proceeding  in  rem.  It  is  a  sequestration  of  the  debt  due 
from  the  ^^^  trustee  in  order  that  it  may  be  devoted  to  the 
payment  of  one  to  whom  the  trustee's  creditor  is,  himself,  in- 
debted"; and  it  was  there  said  that  the  doctrine  constitutes  an 
important  exception  to  the  ordinary  rule  that  lis  pendens  in  a 
foreign  court  is  not  a  good  plea. 

In  Whipple  v.  Bobbins,  97  Mass.  107,  93  Am.  Dec.  64,  where 
it  was  held  that  the  payment  of  the  judgment  rendered  in  Con- 
necticut in  a  trustee  proceeding  begun  after  the  suit  was  com- 
menced in  Massachusetts  was  not  a  sufficient  defense  to  the  lat- 
ter suit,  where  such  judgment  was  obtained  by  default,  the  court 
said:  "But  the  trustee  did  not  make  any  disclosure  of  the  pen- 
dency of  the  present  suit.  He  withheld  from  the  court  in  Con- 
necticut this  fact  essential  to  a  fair  adjudication.  He  allowed 
himself  to  be  defaulted,  and  his  payment  under  such  circum- 
stances must  be  regarded  as  voluntary,  if  not  collusive,  and  there- 
fore no  protection  against  the  present  action:  Wilkinson  v.  Hall, 
6  Gray,  568.  What  effect  we  should  have  given  to  the  payment 
under  the  Connecticut  judgment  if  the  trustee  had  been  com- 
pelled to  pay  there,  notwithstanding  a  full  disclosure  of  the  facts, 
because  the  courts  of  that  state  had  disregarded  the  pendency  of 
this  action  and  refused  to  adopt  the  principles  which  we  regard 
as  settled  by  Wallace  v.  McConnell,  13  Pet.  136,  is  a  question 
we  need  not  prematurely  consider."  In  the  case  cited,  Wilkin- 
son V.  Hall,  6  Gray,  568,  the  judgment,  which  had  been  paid  and 
which  was  pleaded  in  bar,  was  rendered  in  a  trustee  proceeding 
begun  after  Wilkinson  v.  Hall,  6  Gray,  568,  was  commenced,  and 
it  was  held  not  to  be  a  good  bar,  because  the  trustee  withheld 
facts  essential  to  the  determination  of  the  cause,  and  the  court 
said:  "It  is  obviously  just  that,  if  he  has  been  compelled  to  pay 
the    debt    once  by  the    judgment    of    a    court    of    competent 
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jurisdiction  he  should  not  be  compelled  to  pay  it  again.  If, 
therefore,  the  debt  was  recovered  of  the  defendant  under  a 
process  of  foreign  attachment,  fairly  and  without  collusion  on 
his  part,  he  may  effectually  plead  it  in  bar  here." 

^^  In  Garity  v.  Gigie,  130  Mass.  184,  where  both  suits  were 
begun  on  the  same  day,  but  the  trustee,  after  having  been  served 
in  the  morning  in  the  state  of  New  Hampshire,  went  to  Boston 
and  was  there  served  with  process  in  the  afternoon,  and  judg- 
ment was  first  rendered  in  the  New  Hampshire  case  and  was  paid, 
Mr.  Chief  Justice  Gray,  in  delivering  the  opinion  of  the  supreme 
judicial  court  of  Massachusetts,  said:  "That  court  [the  New 
Hampshire  court]  having  first  acquired  jurisdiction  of  the  fund 
attached,  and  having,  after  a  full  disclosure  by  the  trustee  of 
the  facts  relating  to  the  suit  pending  and  the  service  made  in 
this  commonwealth,  rendered  judgment  and  execution  against 
him  upon  which  he  has  paid  over  the  fund,  that  payment  affords 
a  conclusive  reason  for  not  charging  him  anew." 

It  will  be  noticed  that  in  these  cases  more  importance  is  given 
to  the  fact  that  judgment  had  been  rendered  against  the  trustee 
in  a  court  of  competent  jurisdiction  in  another  state,  without 
fraud  or  collusion  on  his  part  and  upon  full  disclosure  by  him, 
and  that  he  had,  by  compulsion  of  law,  paid  such  judgment,  thant 
to  mere  priority  in  time  in  the  beginning  of  the  suits  or  in  the 
service  of  the  writs.  There  is,  moreover,  a  distinction,  we  think, 
between  cases  of  the  character  of  those  above  commented  on  and 
the  case  at  bar.  However  slight  the  distinction  may  appear,  still 
this  is  not  a  case  where  the  garnishee,  having  been  duly  served 
with  process  of  garnishment  in  one  state  and  become  subject  to 
the  jurisdiction  of  the  court  there,  and  bound  to  resjiond  ex- 
clusively to  whatever  judgment  that  court  might  render,  has 
gone  into  another  state  and  there  been  served  with  another  writ 
in  favor  of  another  creditor  of  the  same  debtor,  as  in  Embree  y. 
Hanna,  5  Johns.  101.  In  such  a  case,  the  courts  of  the  latter 
state  might  well  feel  bound,  upon  principles  of  comity,  to  recog- 
nize as  superior  the  right  of  the  plaintiff  in  the  first  suit,  which 
had  attached  before  they  had  any  jurisdiction  of  the  garnishee, 
and  thus,  while  fully  regarding  **^  the  rights  of  its  own  citi- 
zens, give  due  observance  to  the  maxim  that  he  who  is  first  in 
point  of  time  is  stronger  in  right.  In  the  case  at  bar,  the  gar- 
nishee was  established  for  business  purposes  and  had  agents  in 
both  states,  and  was  subject  to  the  process  and  jurisdiction  of 
the  courts  of  both  states  at  one  and  the  same  time.  While  we 
cannot  agree  to  the  doctrine  which  the  Wisconsin  courts  seem 
to  hold,  that  the  mere  fact  that  because  Corbetts,  who  owned  the 
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credit  souglit  to  be  reached,  resided  in  that  state  their  jurisdic- 
tion was  exclusive,  neither  can  we  hold  that  by  the  mere  service 
of  the  garnishment  writ  exclusive  jurisdiction  was  acquired  by 
the  court  in  this  state. 

If  the  principle  stated  in  Wilkinson  v.  Hall,  6  Gray,  568,  be 
applied  to  the  case  at  bar  (a  case  having  other  features  which 
have  been  noticed  and  which  make  its  application  still  more 
just),  the  Wisconsin  judgment,  having  been  rendered  after  a  full 
disclosure  by  the  garnishee  of  this  prior  garnishment  and  with- 
out any  fraud  or  collusion  on  its  part,  must,  together  with  the 
enforced  payment  thereof,  be  held  a  complete  bar  here.  This, 
we  think,  is  obviously  true,  whether,  upon  legal  principles  appli- 
cable to  the  facts  of  this  case,  it  be  held  that  the  proceeding  is 
in  the  nature  of  a  proceeding  in  rem,  or,  without  regard  to  the 
situs  of  the  res,  it  be  held  that  the  courts  of  this  state  have  jur- 
isdiction on  the  ground  that  the  garnishee  is  subject  to  the 
process  of  our  courts  and  liable  to  be  sued  here  for  the  recovery 
of  the  debt  sought  to  be  appropriated,  for  if,  by  legal  fiction, 
it  can  be  said  that  for  the  purposes  of  garnishment  in  foreign  at- 
tachment proceedings  the  res  was  in  this  state  and  might  there- 
fore be  proceeded  against  here,  still,  by  no  process  of  reasoning 
can  it  be  held  that  it  was  any  the  less  in  Wisconsin  at  the  same 
time,  where  not  only  the  garnishee  was  also  established  for  busi- 
ness purposes,  but  where  its  creditor,  the  owner  of  the  debt,  had 
his  domicile.  It  was  therefore  a  case  where  there  was  concur- 
rent jurisdiction  in  the  two  ^^^  states  and  exclusive  jurisdiction 
in  neither.  But  the  plea  in  abatement  filed  in  the  Wisconsin 
court  went  to  the  jurisdiction  of  that  court  by  alleging  that  the 
jurisdiction  acquired  by  the  circuit  court  of  Cook  county  was 
prior  and  exclusive,  and,  as  the  jurisdiction  of  the  Wisconsin 
court  was  concurrent  with  said  circuit  court,  the  plea  was  prop- 
erly held  to  be  insufficient  to  abate  the  suit.  The  rule  that  where 
courts  have  concurrent  jurisdiction  the  one  first  acquiring  juris- 
diction will  retain  it  until  the  matter  is  finally  disposed  of  does 
not  apply,  as  before  said,  to  courts  in  different  states,  but  in  such 
cases  the  suits  may  proceed  concurrently,  and  where  they  are 
between  the  same  parties  the  judgment  first  rendered  may  be 
pleaded  in  bar  to  the  further  maintenance  of  the  other  suit. 
This  rule  has  been  held  to  apply  to  divorce  cases  where  the  sep- 
arated pair  are  residing  and  suing  for  a  divorce  each  in  a  differ- 
ent state.  The  suits  partaking  of  the  nature  of  proceedings  in 
rem — that  is,  as  against  the  status  of  marriage  which  exists  be- 
tween the  pair  in  both  states — the  judgment  first  rendered  dis- 
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solving  the  marriage,  especially  where  there  has  heen  personal 
service,  is  a  bar  when  pleaded  to  the  other  suit,  though  such  other 
suit  was  first  commenced:  Jones  v.  Jones,  108  N.  Y.  415;  2  Am. 
St.  Rep.  447;  Dunham  v.  Dunham,  162  111.  589. 

If,  then,  the  courts  in  both  states  had  the  right  to  proceed  con- 
currently, the  judgment  first  rendered  was  a  valid  judgment,  and 
could  be,  and  was,  enforced  against  the  garnishee.  "We  have 
been  referred  to  no  case,  and  we  know  of  none,  where  a  second 
payment  has  been  enforced  upon  the  state  of  facts  similar  to  that 
coiitained  in  this  record.  If  the  garnishee  may,  without  its  fault 
and  after  complying  in  good  faith  with  the  laws  in  both  juris- 
dictions, be  compelled  to  pay  the  same  debt  twice,  it  may  be  com- 
pelled to  pay  it  as  many  times  as  there  are  jurisdictions  in  which 
it  transacts  business;  yet  it  is  the  doctrine  of  all  the 
authorities  that  the  garnishee  is  not  to  be  placed  in  any  worse 
position  by  the  garnishment  **^®  than  he  occupied  aa  the  debtor 
of  the  principal  defendant,  nor  subjected  tcf  any  greater  lia- 
bility because  of  the  garnishment.  We  have  established  the  doc- 
trine in  this  state,  as  before  shown  (Hannibal  etc.  R.  R.  Co.  v. 
Crane,  102  111.  249,  40  Am.  Rep.  581),  that  the  company  was  sub- 
ject to  garnishment  here  because  it  wbs  subject  to  the  process 
of  our  courts,  and  could  be  sued  and  the  debt  recovered  here; 
but  is  does  not  follow  that  because  the  writ  was  first  served  on 
the  garnishee  in  this  state  our  courts  acquired  exclusive  jurisdic- 
tion, and  that  the  courts  of  Wisconsin,  where  the  garnishee  was 
also  subject  to  suit  for  the  recovery  of  the  same  debt,  must  await 
the  final  action  of  our  courts.  It  could  not  reasonably  be  ex- 
pected that  the  courts  of  other  states  would  accede  to  such  a  doc- 
trine, yet  nothing  short  of  this  would  support  the  judgment  ap- 
pealed from,  unless,  indeed,  it  be  held  that  it  is  the  mere  mis- 
fortune of  appellant  that  it  is  liable  to  respond  as  garnishee  for 
the  same  debt  in  every  state  where  it  may  be  temporarily  domi- 
ciled for  business  purposes.  And  it  is  manifest  that  the  grounds 
on  which  it  has  been  held  that  the  courts  of  this  state  will  sus- 
tain garnishment  proceedings  against  foreign  corporations  pres- 
ent and  doing  business  in  this  state  to  reach  debts  owing  to  citi- 
zens of  other  states,  are  equally  potent  to  support  garnishment 
proceedings  in  another  state  at  the  same  time  in  favor  of  another 
creditor. 

To  reverse  this  judgment  is  not  to  discriminate  against  our 
own  citizens,  as  contended  by  counsel.  Tiiey  have  the  same  facili- 
ties for  obtaining  the  first  judgment,  and  its  satisfaction,  as  have 
the  citizens  of  other  states^  and  can  exercise  the  same  diligence 
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«nd  thus  avoid  conflicts  of  iurisdiction  and  the  tying  np  of  the 
fund  by  indefinite  delay.  We  must,  therefore,  hold  that,  by  force 
■of  the  judgment,  and  its  satisfaction,  the  debt  which  appellees 
were  seeking  to  appropriate  to  the  payment  of  their  demand  was 
extinguished,  not  by  the  voluntary  act,  fraud,  or  collusion  of 
the  garnishee  (which,  by  all  the  authorities,  ^^"^  would  have  de- 
stroyed its  immunity  from  a  second  payment),  but  by  compul- 
sion of  law.  After  such  payment  there  was  no  longer  in  existence 
■any  debt  to  sustain  the  further  proceedings  by  appellees  in  the 
circuit  court  of  Cook  county. 

For  the  error  in  not  discharging  the  garnishee  the  judgments 
of  the  appellate  and  circuit  courts  are  reversed. 


QUESTIONS  SOMEWHAT  SIMILAR  to  tliose  presented  and  de- 
cided in  tlie  principal  case  were  involved  in  Howland  v.  Chicago  etc. 
Ity.  Co.,  134  Mo.  475.  It  appeared  in  that  case  that  the  plaintifif,  be- 
ing the  head  of  a  family  and  a  resident  of  Missouri,  did  work  for 
the  defendant  for  which  he  was  not  paid,  and  that  at  least  a  i>ortion 
of  the  money  dutf  him  was  exempt  from  attachment  and  execution 
under  the  laws  of  Missouri;  that  this  work  was  done  for  the  defend- 
ant corporation,  organized  and  existing  under  the  laws  of  lUinoia 
and  Icwa,  and  operating  a  line  of  railway  extending  from  Chicago, 
Illinois,  through  that  state,  Iowa,  and  Missouri;  that  a  resident  of 
Missouri  went  to  Iowa,  and  brought  suit  against  the  plamtifif,  talk- 
ing out  an  attachment  which  was  served  upon  the  defendant  in 
Iowa,  and  constructive  service  was  made  upon  the  plaintiff  of  the 
summons  issued  against  him  In  Iowa.  The  corporation  answering 
the  garnishment  process  admitted  its  indebtedness  to  the  present 
plaintiff,  but  claimed  that  such  indebtedness  was  exempt  from  gar- 
nishment. After  the  garnishment  had  been  thus  levied,  the 
plaintiff  sued  the  railway  corporation  in  the  state  of  his  residence 
and  where  he  had  performed  the  services  for  it,  claiming  that  he 
liad  never  been  a  resident  of  the  state  of  Iowa,  nor  subject  to  the 
jurisdiction  of  its  courts,  and  that  the  garnishment  levied  in  that 
«tate  constituted  no  impediment  to  the  recovery  of  his  demand  in 
Missouri.  It  appeared,  further,  that  after  the  garnishment  had  been 
levied  in  Iowa,  the  corporation  presented  to  the  court  there  an  affi- 
davit of  the  present  plaintifif,  showing  that  the  wages  garnished 
were  exempt  from  execution,  but  that  the  justice  of  the  peace  in 
Iowa  nevertheless  refused  to  allow  such  exemption. 

Tlie  supreme  court  of  Missouri,  as  in  the  principal  case,  decided 
that  debts  have  no  situs,  and  may  be  attached  in  a  state  in  which 
the  debtor  does  not  reside;  that  the  justice  in  Iowa  had  jurisdiction 
over  the  subject  matter  of  the  action  and  of  that  class  of  cases  in 
Avhleh  the  power  to  determine  all  issues  which  might  arise  therein, 
including  the  question  whether  the  money  sought  to  be  garnished 
was  exempt  therefrom;  that  his  jurisdiction  Involved  the  power  to 
decide  erroneously,  and  his  Judgment  could  not  be  assailed  because 
of  error  in  his  decision. 

It  appeared,  however,  that  no  final  judgment  had  been  entered  In 
the  Iowa  case,  and  the  question  was  therefore  presented,  whether 
the  attachment  there  levied  could  be  pleaded  as  a  defense  to,  or  in 
abatement  of,  the  action  brought  In  Missouri,  no  payment  of  the 
plaintiff's  debt  having  been  made  under  such  attachment.  The 
<;ourt  held  that  the  pendency  of  the  attachment  In  Iowa  did  not 
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■abate  the  Missouri  action,  but  that  judgment  might  be  entered  In 
favor  of  the  plaintiff  with  a  stay  of  execution  until  he  should  be  re- 
leased from  the  garnishment  levied  In  the  other  state.  This  course 
-of  proceeding  In  effect  gave  effect  to  the  Iowa  garnishment,  unless 
the  courts  of  that  state  should,  by  their  action,  directly  or  indirectly 
release  It,  and  protected  the  Missouri  debtor  as  amply  as  the  sus- 
taining of  his  plea  In  abatement  covrtd  have  done. 

GARNISHMENT  IN  TWO  STATES.— Garnishment  of  wages  due 
from  a  corporation  chartered  In  two  or  more  states  may  be  effected 
in  each  state,  though  such  wages  are  due  to  a  nonresident  for  ser- 
vices rendered  in  another  state:  Railroad  t.  Bamhill,  81  Tenn^  895; 
SO  Am.  St.  Bep.  889. 
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HaSS     V,    KUSTON, 
[14  Indiana  Appsai^  8.] 

BROKERS- POWER  OF,  TO  MAKE  CONTRACTS  IN 
THEIK  OWN  NAMES.— A  broker  cannot  make  a  contract  in  hia 
own  name  without  tlae  knowledge  and  consent  of  his  principal  that 
will  bind  both  the  principal  and  the  other  contracting  party,  or  ren- 
der the  principal  liable  for  commissions  or  damages  for  the  nonper- 
formance of  the  contract,  though  he  receives  a  benefit  from  It. 

Action  to  recover  for  breach  of  contract  and  for  commissions. 
The  complaint  alleged  that  the  defendants  were  partners  doing 
business  under  the  firm  name  of  the  Melrose  Milling  Company 
and  engaged  in  the  manufacture  and  sale  of  flour  in  Indiana;  that 
the  plaintiff  resided  in  the  city  of  Savannah,  in  the  state  of  Geor- 
gia, and,  for  several  years  prior  to  the  time  complained  of,  had 
acted  as  a  broker  for  the  defendants  in  said  city  in  the  sale  of 
flour;  that  during  such  time  it  was  customary  for  the  defendants 
to  furnish  the  plaintiff,  from  time  to  time,  quotations  of  prices  at 
which  he  was  authorized  to  sell  their  flour;  that  such  prices  were 
in  all  cases  transmitted  by  letter  or  telegram,  and  that  their  deal- 
ings were  all  carried  on  in  the  same  manner;  that  on  August  10, 
1891,  the  defendants  sent  by  mail  to  the  plaintiff  a  letter  which 
gave  quotations  on  certain  brands  of  flour,  and  closed  with  the 
following  statement:  "At  these  prices  we  hope  you  can  effect  some 
round  lot  of  sales  for  us.  It  is  cheap  property,  way  wheat  keeps 
climbing  up.'*  On  August  10,  1891,  the  defendants  also  sent  to 
the  plaintiff  a  telegram  giving  the  same  prices  quoted  in  the  let- 
ter of  even  date,  and  directing  the  plaintiff  to  "push  sales."  After 
receiving  the  letter  and  telegram,  and  on  August  12,  1891,  pur- 
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Buant  to  the  terms  mentioned,  the  plaintiff  sold  to  various  persona 
and  firms  in  the  city  of  Savannah  about  two  thousand  barrels  of 
flour.    Plaintiff  also  alleged  that  he  made  such  sales  and  entered 
into  contracts  for  the  delivery  of  the  flour  at  the  prices  named 
in  the  letter  and  telegram  before  receiving  any  notice  of  any 
change  in  prices;  that  in  making  such  sales,  plaintiff  did  not  dis- 
close to  the  buyers  his  agency  therein,  but  made  the  sales  upon 
his  own  credit,  and  that  the  buyers  looked  to  him  to  carry  out 
and  complete  said  contracts;  that  by  making  said  sales  plaintiff 
became  personally  liable  to  the  buyers  for  the  fulfillment  of  said 
contracts;  that  as  soon  as  said  sales  were  made,  he  notified  the 
defendants  by  telegram  thereof,  giving  the  names  of  the  purchas- 
ers, the  number  of  barrels,  and  the  prices  at  which  the  sales  were 
made,  but  that  defendants  refused  to  carry  out  said  contracts  or 
to  deliver  said  flour;  that  after  said  sales  had  been  made,  and  af- 
ter the  contracts  for  the  delivery  of  the  flour  had  been  fully  exe- 
cuted, and  after  the  plaintiff  had  notified  the   defendants  of 
said   sales,  they   notified   the   plaintiff   that   they   would   de- 
cline  to   carry  out   said   contracts,  and  that  they  did  decline 
and   refused   to  carry  them  out  or   to  deliver   said  flour;  that 
after  the  defendants  thus  refused  to  deliver  said  flour,  the  parties 
witli  whom  plaintiff  had  contracted  purchased  an  equal  quantity 
of  flour  elsewhere  at  the  best  prices  obtainable,  but  that  they 
were  compelled  to  pay  more  for  flour  so  purchased  than  the  prices 
at  which  plaintiff  had  sold    to  them;  that  plaintiff  thereby  be- 
came personally  liable  to  said  parties  for  such  excess,  and  was 
compelled  to  pay,  and  did  pay,  that  amount  to  them;  and  that  he 
is  also  entitled  to  one  hundred  and  thirty-five  dollars  for  commis- 
sions on  the  sales  so  made,  which  defendants  have  refused  to 
pay,  and  for  both  such  excess  and  commissions  he  prayed  judg- 
ment.   After  a  demurrer  to  this  complaint  was  overruled,  defend- 
ants answered  admitting  most  of  the  facts  set  out  in  the  com- 
plaint, but  denying  liability  on  the  ground  that  the  plaintiff  had 
no  authority  from  them  to  make  the  said  contracts  in  his  own 
name,  and  that  they  addressed  and  mailed  to  the  plaintiff  on 
July  20,  1891,  a  circular  letter  containing  the  following  notice: 
"All  the  sales  made  by  agents  or  brokers  subject  to  confirmation. 
Above  prices  subject  to  change  without  notice."    After  a  demur- 
rer to  this  answer  had  been  sustained,  and  a  demurrer  to  a  sub- 
sequent answer  alleging  the  same  facts  and  also  a  denial  of  liabil- 
ity for  commissions  had  been  overruled,  the  case  was  submitted 
to  the  court  upon  the  pleadings,  and  the  court  thereupon  ren- 
dered judgment  in  favor  of  plaintiff  for  one  hundred  and  thirty- 
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five  dollars  for  commissicns  on  said  sales,  but  found  that  ha 
was  not  entitled  to  recover  any  further  sum.  Both  parties  ex- 
cepted and  the  plaintiff  appealed. 

Garvin  &  Cunningham,  for  the  appellant. 

J.  E.  Iglehart  and  E.  Taylor,  for  the  appellees. 

***  LOTZ,  J.  It  is  apparent  from  the-  rulings  made,  and  the 
judgment  rendered,  that  the  court  below,  from  the  facts  alleged 
in  the  pleadings,  reached  these  legal  conclusions:  1.  That  the 
broker  had  no  power  to  make  contracts  in  his  own  name  and 
without  the  knowledge  or  consent  of  his  principals,  which  would 
be  binding  upon  them  in  favor  of  the  other  contracting  parties; 
2.  That  as  the  broker  had  made  contracts  which  were  capable  of 
being  enforced  by  his  principals,  the  principals  were  liable  to  him 
for  his  commissions;  3.  That  the  circular  letter  of  July  20th  re- 
lating to  the  confirmation  of  sales  was  not  controlling. 

The  main  and  controlling  question  in  this  controversy  is.  Can 
a  broker  make  a  contract  in  his  own  name,  without  the  knowl- 
edge and  consent  of  his  principal,  that  will  bind  both  his  prin- 
cipal and  the  other  contracting  party? 

A  broker  is  a  peculiar  kind  of  an  agent,  and  broker- 
age is  a  peculiar  kind  of  agency.  It  is  the  business  of  a 
broker  to  negotiate  contracts  between  others  in  matters  of  trade 
and  commerce.  He  usually  deals  with  the  contracting  parties 
and  not  with  the  things  which  may  be  the  subject  of  the  con- 
tract. He  has  neither  interest  in  nor  possession  of  the  property 
which  it  is  his  business  to  buy  or  sell  for  others,  and  ordinarily 
he  has  no  implied  power  to  buy  or  sell  in  his  own  name.  It  is  in 
these  respects  that  a  broker  differs  from  a  factor  and  from  an 
ordinary  agent. 

The  office  and  duty  of  a  broker  is  stated  in  Domat*s  *''  Civil 
Law,  part  1,  book  1,  title  17,  article  1,  as  follows: 

"1204.  The  Office  of  a  Bi-oker. — The  engagement  of  a  broker 
is  like  to  that  of  a  proxy,  a  factor,  or  other  agent;  but  with  this 
difference^  that  the  broker  being  employed  by  persons  who  have 
opposite  interests  to  manage,  he  is,  as  it  were,  agent  both  for  the 
one  and  the  other,  to  negotiate  the  commerce  and  affair  in  which 
he  concerns  himself.  Thus,  his  engagement  is  twofold,  and  con- 
eists  in  being  faithful  to  all  the  parties  in  the  execution  of  what 
every  one  of  them  intrusts  him  with.  And  his  power  is  not  to 
treat,  but  to  explain  the  intentions  of  both  parties,  and  to  nego- 
tiate in  such  a  manner,  as  to  put  those  who  employ  him  in  a  con- 
dition to  treat  together  personally." 
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In  Story  on  Agency,  the  office  of  broker  is  thus  defined: 

"Section  28.  Secondly — Brokers. — The  true  definition  of  a 
broker  seems  to  be  that  he  is  an  agent,  employed  to  make  bar- 
gains and  contracts  between  other  persons,  in  matters  of  trade, 
commerce,  or  navigation,  for  a  compensation,  commonly  called 
brokerage.  Or,  to  use  the  brief  but  expressive  language  of  an 
eminent  judge,  'a  broker  is  one  who  makes  a  bargain  for  another, 
and  receives  a  commission  for  so  doing.'  Properly  speaking,  a 
broker  is  a  mere  negotiator  between  the  other  parties,  and  he 
never  acts  in  his  own  name,  but  in  the  names  of  those  who  em- 
ploy him.  Where  he  is  employed  to  buy  or  sell  goods,  he  is  not 
intrusted  with  the  custody  or  possession  of  them,  and  is  not  au- 
thorized to  buy  or  to  sell  them  in  his  own  name.  He  is  strictly, 
therefore,  a  middle  man,  or  intermediate  negotiator  between  the 
parties." 

Again,  section  34  of  the  same  authority,  the  difference  between 
factor  and  broker  is  thus  stated: 

^®  "Section  34.  A  factor  differs  from  a  broker  in  some  im- 
portant particulars.  A  factor  may  buy  and  sell  in  his  own 
name,  as  well  as  in  the  name  of  his  principal.  A  broker  (as  we 
have  seen)  is  always  bound  to  buy  and  sell  in  the  name  of  his 
principal.  A  factor  is  intruded  with  the  possession,  manage- 
ment, control,  and  disposal  of  the  goods  to  be  bought  or  sold, 
and  has  a  special  property  in  them,  and  a  lien  on  them.  A  broker, 
on  the  contrary,  usually  has  no  such  possession,  management, 
control,  or  disposal  of  the  goods,  and  consequently  has  no  such 
special  property  or  lien." 

1  Bell's  Commentaries,  page  508,  fourth  edition,  in  compar- 
ing the  duties  of  factor  and  broker,  says: 

"The  character  of  factor  and  broker  is  frequently  combined, 
the  broker  having  possession  of  what  he  is  employed  to  sell,  or 
being  empowered  to  obtain  possession  of  what  he  is  employed  to 
purchase.    Properly  speaking,  i»  these  cases,  he  is  factor.'' 

Again  the  relation  of  broker  and  factor  is  clearly  stated  by 
Story,  section  109: 

"Section  109.  Secondly,  as  to  brokers.  These,  as  we  have 
geen,  have  an  incidental  authority  to  sign  the  contract  for,  and  as 
the  agent  of,  both  parties.  A  broker  employed  to  effect  a  policy 
has  an  incidental  authority  to  adjust  losses  upon  it;  and,  if  em- 
ployed to  settle  losses,  he  has  authority  to  refer  a  disputed  loss 
to  arbitration.  A  broker  employed  to  buy  or  sell  without  limita- 
tion of  price  has  the  incidental  authority  to  bind  his  principal  by 
any  price,  at  which  he  honestly  buys  or  sells.  So,  a  broker  au- 
thorized to  sell  goods  without  any  express  restriction  as  to  the 
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mode  may  sell  the  same  by  sample  or  with  warranty.  Ordinarily, 
he  cannot  make  the  contract  in  his  own  name,  but  ought  to  do- 
it in  the  name  of  the  principal.  There  are  exceptions,  however^ 
by  the  usages  of  trade,  as  in  cases  of  ^'"^  policies  of  insurance,, 
which  are  usually  made  in  the  name  of  the  policy  broker,  and 
he  may  then  sue  thereon.  So  he  cannot  buy  or  sell  on  credit,  ex- 
cept in  cases  justified  by  the  usages  of  trade.  So  a  broker  ha& 
ordinarily  no  authority  virtute  officii  to  receive  payment  for 
property  sold  by  him;  and,  if  payment  is  made  to  him  by  the 
purchaser,  it  is  at  his  own  risk,  unless  from  other  circumstances 
the  authority  can  be  inferred." 

The  leading  case  in  wliich  the  distinction  between  a  broker 
and  that  of  a  factor  and  other  agents  is  carefully  pointed  out, 
is  that  of  Baring  v.  Corrie,  2  Barn.  &  Aid.  137  (143).    The  court, 
by  Abbott,  C.  J.,  said:  "The  distinction  between  a  broker  and  a 
factor  is  not  merely  nominal,  for  they  differ  in  many  important 
particulars.    A  factor  is  a  person  to  whom  goods  are  consigned 
for  sale  by  a  merchant  residing  abroad,  or  at  a  distance  from  the 
place  of  sale,  and  he  usually  sells  in  his  own  name,  without  dis- 
closing that  of  his  principal.     The  latter,  therefore,  with  full 
knowledge  of  these  circumstances,  trusts  him  with  the  actual 
possession  of  the  goods,  and  gives  him  authority  to  sell  in  his 
own  name.    But  the  broker  is  in  a  different  situation;  he  is  not 
trusted  with  the  possession  of  the  goods,  and  he  ought  not  to 
sell  in  his  own  name."    To  the  same  effect  Mr.  Justice  Holroyd 
observed,  in  the  same  case,  that  a  factor  "is  a  person  to  whom 
goods  are  sent  or  consigned,  and  he  has  not  only  the  possession, 
but  in  consequence  of   its  being  usual  to  advance  money  upon 
them,  he  has  also  a  special  property  in  them  and  a  general  lien 
upon  thorn.    When,  therefore,  he  sells   in  his  own   name,  it  is 
within  the  scope  of  his  authority;  and  it  inay  be  right,  therefore, 
that  the  principal  should  be  bound  by  the  consequences  of  such 
sale;  amongst  which,  the  right  of  setting  off  a  debt  due  from 
the  factor  is  one.    But  the  case  of  a  broker  is  different;  he  has 
not  the  possession  ^'^  of  the  goods,  and  so  the  vendee  cannot  be 
deceived  by  that  circumstance;  and  besides,  thb  employing  of  a 
person  to  sell  goods  ae  a  broker  does  not  authorize  him  to  sell  in 
liis  own  name.    If,  therefore,  he  sells  in  his  own  name,  he  acts 
beyond  the    scope  of    his   authority,  and  his  principal   is   not 
bound":  Ewell's  Evans  on  Agency,  4. 

Again  in  Ewell's  Evans  on  Agency,  side  page  122,  the  au- 
thority of  a  broker  is  most  clearly  stated,  both  as  to  acts  author- 
ized and  prohibited.  After  giving  fully  what  is  the  implied  au- 
thority of  broker,  it  is  stated:  "A   broker  has  no  implied  an- 
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thority:  (a)  To  buy  or  sell  in  his  own  name.  The  case  of  an  in- 
surance broker  is  an  exception  to  this  rule;  he  need  not  even 
etate  that  he  contracts  as  a  broker;  (b)  To  receive  payment  for 
goods  sold  for  his  principal.  But  an  insurance  broker  has  au- 
thority to  receive  payment  of  any  loss  that  may  occur  on  a  policy 
effected  by  him,  if  the  instrument  remains  in  his  hands":  See, 
also,  Irwin  v.  Williar,  110  U.  S.  499;  White  v.  Chouteau,10  Barb. 
202;  Buckbee  v.  Brown,  21  Wend.  110;  Dugan  v.  United  States, 
3  Wheat.  172;  Pott  v.  Turner,  6  Bing.  702;  State  v.  Duncan, 
16  Lea,  75. 

It  would  seem,  from  the  authorities,  that  the  only  exception  to 
the  rule  that  a  broker  cannot  contract  in  his  own  name  is  in  the 
matter  of  insurance  policies. 

The  appellant  cites  and  relies  upon  as  holding  a  contrary  doc- 
trine the  cases  of  Knapp  v.  Simon,  96  N.  Y.  284;  Saveland  v. 
Green,  36  Wis.  612.  In  these  cases,  however,  it  appears  that  the 
broker  made  the  contract  in  his  own  name  at  the  request  or  with 
the  knowledge  of  the  principal. 

The  distinction  between  the  powers  of  a  broker  and  that  of  a 
factor  is  supported  by  reason  as  well  as  by  authority.  A  factor 
has  the  possession  of  the  goods,  ^^  frequently  has  a  lien  upon 
them  for  moneys  advanced.  He  has  one  of  the  indices  of  title. 
The  contract  is  made  upon  his  credit,  and,  although  in  his  name, 
it  may  be  enforced  both  as  against  himself  and  against  his  prin- 
cipal, and  be  enforced  both  by  him  and  his  principal  against  the 
other  contracting  parties.  An  ordinary  agent,  acting  in  the 
scope  of  his  authority,  may  bind  his  principal  when  the  contract 
is  made  for  the  principal's  benefit,  although  made  in  the  name 
of  the  agent;  and  the  principal  may  enforce  the  contract,  or  it 
may  be  enforced  against  him.  Although  the  contract  may  have 
been  made  upon  the  credit  of  the  agent,  the  other  contracting 
party  may,  when  he  discovers  the  principal,  elect  to  pursue  the 
principal  instead  of  the  agent,  and  in  some  instances  he  may 
pursue  both:  Mechem  on  Agency,  sees.  558,  977;  Lawson  on  Con- 
tracts, sec.  197. 

It  is  true  that  the  principal  is  bound  to  indemnify  his  agent 
for  all  acts  lawfully  done  in  the  execution  of  his  authority. 
This  includes  all  expenses  properly  incurred,  and  extends  to  all 
acts  done  by  the  agent  in  the  course  of  his  agency  in  which  he 
has  incurred  or  undertaken  a  liability  or  sustained  damages: 
Lawson  on  Contracts,  sec.  179. 

But  the  principal  i's  not  liable  to  the  agent  for  acts  ultra  vires, 
or  in  excess  of  his  authority,  unless  the  acts  have  been  ratified. 
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A  broker  occupies  a  peculiar  relation  to  the  contracting  par- 
ties; he  frequently  represents  both,  and  is  often  entitled  to  » 
commission  for  buying  and  a  commission  for  selling  in  the  same- 
transaction.  He  has  no  possession  that  can  mislead  one  of  the- 
contracting  parties.  If  he  were  permitted  to  make  contracts  in 
his  own  name  for  his  principal,  and  without  the  principal'* 
knowledge,  ^^  he  would  be  in  a  position  to  take  advantage  of  & 
rise  or  fall  in  prices. 

The  contract  being  in  his  own  name,  he  might  claim  the 
profits,  and,  in  the  event  of  loss,  cast  it  upon  his  principal.  Hi& 
powers  might  be  much  abused  and  the  interests  of  the  principal 
sacrificed.  It  is  for  these  reasons  that  the  policy  of  the  law  for- 
bids a  broker  from  contracting  in  his  own  name  without  the- 
knowledge  or  consent  of  the  principal. 

Appellant's  learned  counsel  contend  that  the  circular  letter  of 
July  20th,  under  the  circumstances  averred,  is  not  controlling. 

This  letter  and  the  letter  and  telegram  of  August  10th  must 
be  construed  with  reference  to  the  situation  of  the  contracting 
parties,  and  we  must  take  into  consideration  the  motives  that 
actuated  the  parties  and  the  means  used  and  the  purposes  sought 
to  be  accomplished.  The  parties  were  several  hundred  miles 
apart — one  in  the  city  of  Savannah  and  the  other  in  the  city  of 
Evansville.  The  last  letter  and  the  telegram  and  the  quick  com- 
munication made  use  of  indicate  that  the  appellees  were  desiroua 
of  making  quick  sales  at  prices  named:  Kirwan  v.  Van  Camp 
Canning  Co.,  12  Ind.  App.  1. 

Again  the  last  letter  and  the  telegram  were  in  writing  while 
the  circular  letter  was  printed. 

It  is  a  familiar  rule  that  when  a  contract,  or  contracts,  and 
other  instruments,  are  partly  written  and  partly  printed,  and  a 
conflict  arises  between  such  portion,  the  written  portions  are  en- 
titled to  a  higher  consideration  than  the  printed  portions  in  as- 
certaining the  intention  of  the  parties. 

Conceding,  without  deciding,  that  the  circular  letter  is  not 
controlling,  still  the  contracts  were  not  binding  ^^  upon  the  ap- 
pellees, for  they  never  authorized  them  to  be  made  in  the  name 
of  the  appellant. 

If  the  appellees  repudiated  the  contracts  upon  the  ground  that 
they  had  never  been  confirmed  or  accepted  by  them,  this  did  not 
deprive  them  of  the  right  to  repudiate  them  upon  another 
ground,  especially  if  they  learned  of  such  cause  subsequently  to 
the  first  repudiation. 

It  may  be  said  that  the  act  of  the  broker  in  taking  the  con- 
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tracts  in  his  own  name  was  an  act  in  the  interest  of  his  princi- 
pals, and  they  ought  not  be  permitted  to  take  advantage  of  it.  It 
is  true  that  the  appellant  pledged  his  own  credit  for  the  benefit 
of  the  appellees,  and  it  seems  like  a  hardship  to  permit  them  to 
profit  by  an  act  done  for  their  benefit.  "Whilst  a  seeming  hard- 
ship results  in  this  particular  instance,  yet  the  integrity  of  the 
rule  that  a  broker  cannot  make  a  contract  in  his  own  name  bind- 
ing upon  the  principal,  without  his  knowledge,  must  be  upheld. 
Tf  this  rule  should  be  broken  down  or  varied,  far  greater  injuries 
might  result. 

The  claim  for  commissior^  is  affected  by  the  same  infirmity 
that  affects  the  claim  for  damages  on  account  of  the  failure  to 
fulfill  the  contracts.  They  both  spring  from  the  same  source, 
from  contracts  which,  under  the  circumstances  averred,  have  no 
binding  force  upon  the  appellees. 

It  is  true  that  the  contracts  resulted  in  furnishing  the  appel- 
lees with  customers  for  their  flour,  but  to  say  they  are  liable  for 
commissions  and  are  not  liable  for  the  damages  is  to  draw  two 
inconsistent  deductions  from  the  same  premises. 

Here  again  a  hardship  results,  but  it  arises  from  the  necessity 
of  maintaining  the  integrity  of  the  rule  above  stated. 

*'*  Judgment  reversed  on  the  cross-errors,  with  instructions  to 
sustain  appellees'  motion  for  judgment  on  the  pleadings. 

BROKERS-  POWER  TO  MAKE  CONTRACTS  IN  THEIR  OWN 

NAME.— Strictly  speaking,  a  broker  is  a  mere  "negotiator,"  "middle- 
man," or  "go  between,"  never  acting  In  his  own  name  but  in  the 
names  of  those  who  employ  him:  Extended  note  to  Walker  y.  Os- 
good, 93  Am.  Dec.  171. 
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PLEADING.— A  special  answer  of  non  est  factum  closes  the 
issues  and  neither  requires,  nor  strictly  speaking  admits,  a  replica- 
tion. 

PLEADING— EVIDENCE.— Under  a  plea  of  non  est  factum 
to  a  suit  on  a  note,  evidence  is  admissible  to  show  that  the  note 
was  signed  by  the  defendant  or  by  another  with  full  authority  from 
him.  Hence,  a  reply  to  such  plea  setting  up  such  fact  is  not  subject 
to  demurrer. 

NEGOTIABLE  INSTRUMENTS  —  FORGERY— ESTOPPEL. 
A  party  who,  after  maturity  of  a  note,  with  full  knowledge  that  his 
name  is  attached  thereto,  admits  his  liability  thereon  and  that  he 
will  stand  good  for  it  Is  not  thereby  estopped  from  claiming  that 
his  signature  was  forged,  although  the  holder  extends  the  time  of 
payment,  unless  such  extension  is  induced  by  such  admissions. 
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J.  B.  Coles  and  G.  B.  Hall,  for  the  appellant. 
E.  L.  Davis  and  J.  L.  Davis,  for  the  appellee. 

**^  DAVIS,  J.  The  appellant  instituted  this  action,  on  a 
note,  against  one  James  Bailey,  Jr.,  and  the  appellee  ^^*  Bailey 
made  default.  The  appellee  answered  in  two  paragraphs:  1. 
General  denial;  2.  Non  est  factum. 

The  appellant  replied  to  the  answer  of  non  est  factum  in  two 
paragraphs.  A  demurrer  was  sustained  to  each  paragraph  of 
reply.  These  rulings  are  the  basis  of  the  only  errors  assigned 
in  this  court.  The  substance  of  the  second  paragraph  of  the  re- 
ply is,  that  the  note  was  signed  by  the  appellee,  or  bv  said  Bailey 
with  full  authority  from  him. 

Ordinarily,  a  special  answer  of  non  est  factum  closes  the  is- 
sues and  neither  requires  nor,  strictly  speaking,  admits  of  a  repli- 
cation: Webb  V.  Corbin,  78  Ind.  403. 

The  substance  of  the  answer  is,  that  the  appellee  did  not  exe- 
cute the  note  sued  on  and  that  his  signature  thereto  was  false 
and  forged.  Any  facts  tending  to  prove  that  the  note  was  signed 
by  him  or  by  said^  Bailey  with  full  authority  from  him  were  ad- 
missible in  evidence  under  the  plea  of  non  est  factum.  No  new 
issue  was  tendered  by  the  second  paragraph  of  the  reply. 
Whether  the  appellee  signed  the  note  or  authorized  another  to 
sign  it  for  him  was  the  issue  tendered  by  the  plea  of  non  est 
factum.  Therefore,  in  any  event,  there  was  no  error  in  sustaining 
the  demurrer  to  the  second  paragraph  of  the  reply:  O'Donahue  v. 
Creager,  117  Ind.  372;  Eatliff  v.  Stretch,  117  Ind.  527;  Mays 
T.  Hedges,  79  Ind.  288. 

The  theory  of  the  first  paragraph  of  the  reply  is,  that  appellee 
was  estopped  from  pleading  the  defense  set  up  in  the  answer  of 
non  est  factum.  A  person  whose  name  has  been  forged  to  a  note 
may  be  estopped  by  his  admission,  upon  which  others  may  have 
changed  their  relations,  from  pleading  the  truth  of  the  matter 
to  their  detriment:  Henry  v.  Heeb,  114  Ind.  275;  5  Am.  St.  Kep. 
613. 

***  It  is  a  familiar  rule  that  an  estoppel  must  be  specially  and' 
strictly  pleaded.  No  intendments  are  made  in  favor  of  a  plea  of 
estoppel:  Troyer  v.  Dyar,  102  Ind.  396. 

The  substance  of  the  first  paragraph  of  the  reply  is,  that  af- 
ter the  maturity  of  the  note  the  appellant  asked  the  appellee 
about  its  payment,  and  that  the  appellee,  with  full  knowledge 
that  his  name  was  on  the  note,  admitted  his  liability  thereon  and 
that  he  would  stand  good  for  it,  which  statements  and  admissions 
the  appellant  believed;  that  said  Bailey  then  owned  property  of 


Jan.  1896.]  Lewis  v.  Hodapp.  297 

the  value  of  one  thousand  dollars  subject  to  execution  out  of 
which  he  could  and  would  have  secured  the  payment  of  the  note, 
and  that  appellant,  without  any  knowledge  that  appellee's  sig- 
nature was  forged,  extended  to  the  time  of  payment,  and  that  said 
Bailey  has  absconded  and  is  insolvent. 

There  is  no  averment  that  the  note  was  shown  to  the  appellee, 
or  that  he  admitted  that  he  had  signed  the  note  or  authorized 
anyone  to  sign  it  for  him.  It  does  not  appear  that  the  appellant 
changed  his  relations  or  invested  any  money  on  the  strength  of 
the  alleged  admissions  of  the  appellee.  All  he  claims  is,  that  he 
did  not  sue  upon  the  note,  which  he  would  have  done  had  he 
been  advised  that  appellee's  name  had  been  forged  thereon.  It 
is  true  that  he  avers  in  general  terms  that  he  extended  the  time 
of  the  payment  of  the  note,  but  for  how  long  is  not  stated,  and 
neither  does  it  appear  that  any  extension  was  granted  in  reliance 
on  the  statements  of  the  appellee. 

Counsel  for  appellant  say:  "To  constitute  an  estoppel  by  con- 
duct there  must  be:  1.  A  representation  or  concealment  of  ma- 
terial facts;  **^  2.  The  representation  must  have  been  made 
with  knowledge  of  the  facts;  3.  The  party  to  whom  it  was  made 
must  have  been  ignorant  of  the  matter;  4.  It  must  have  been 
made  with  the  intention  that  the  other  party  should  act  upon  it; 
5.  The  other  party  must  have  been  induced  to  act  upon  it":  Hos- 
ford  V.  Johnson,  74  Ind,  479. 

In  this  case  there  was  no  representation  of  any  material  fact, 
and,  if  there  was  a  concealment  of  a  material  fact,  it  is  not  al- 
leged that  such  concealment  was  with  the  intention  that  the  ap- 
pellant should  act  upon  it  or  that  he  was  induced  to  act  upon  it. 
The  fact  that  appellant  believed  the  appellee  would  pay  the  note 
is  not  sufficient  to  justify  the  inference  that  he  was  induced 
thereby  to  extend  the  time  of  payment  until  Bailey  became  in- 
solvent. If  it  appeared  that  appellee  concealed  the  fact  that  he 
had  not  signed  the  note  with  the  intention  that  the  appellant 
should  extend  the  time  of  payment  of  the  note,  and  that  such 
concealment  had  induced  the  appellant  to  so  extend  the  time 
until  Bailey  became  insolvent,  a  different  question  would  be  pre- 
sented. In  view  of  the  rule  that  an  estoppel  must  be  specially 
and  strictly  pleaded,  and  that  no  intendments  are  made  in  favor 
of  such  plea,  the  trial  court,  in  our  opinion,  did  not  err  in  sus- 
taining the  demurrer  to  the  first  paragraph  of  reply. 

Judgment  ajB&rmed. 

ESTOPPEL— ADMISSIONS  —  NEGOTIABLE  INSTRUMENTS.— 
tf  the  maker  of  a  note  acknowledges  to  one  intending  to  purchase  it 
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that  he  has  no  defense,  he  precludes  himself  from  afterward  setting; 
up  any  defense  whea  sued  on  the  note  then  existing  within  his 
knowledge:  Maury  v.  Coleman,  24  Ala.  381;  60  Am.  Dec.  478;  Weavey 
V.  Lynch,  25  Pa.  St.  449;  64  Am.  Dec.  713,  and  note;  Rose  v.  Teeple, 
36  Ind.  37:  79  Am.  Dee.  403;  BrooliS  v.  Martin,  43  Ala.  360;  94  Am. 
Dee.  686.  In  an  action  on  a  promissory  note  agaiust  a  malier  whose- 
signature  was  forged,  it  appeared  that  the  defendant  had  said  that 
the  note  was  all  right  and  that  he  would  pay  it,  thereby  induc- 
ing the  plaintiff  to  omit  to  collect  the  note  of  the  other  malver  who> 
afterward  became  insolvent  and  absconded.  It  was  held  that  the- 
defendant  was  estopped  from  denying  the  execution  of  the  note: 
Hefner  v.  Dawson,  63  111.  403;  14  Am.  Rep.  123;  Hefner  v.  Vandolah,. 
62  111.  483;  14  Am.  Rep.  106,  and  note.  To  the  same  effect  see  Rudd 
V.  Mathews,  79  Ky.  479;  42  Am.  Rep.  231,  and  note.  See,  also,  the 
note  to  Ray  v.  McMurtry,  83  Am,  Dec.  324. 
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[14  Indiana  Appeals,  205.] 

MECHANICS'  LIENS— LAST  WORK  DONE— TIME  OF 
FILING  LIEN. — Necessary  worli  done  by  a  contractor  to  cor- 
rect his  own  mistake  or  to  remedy  a  defect  caused  by  his  own  negli- 
gence in  the  performance  of  his  contract  for  which  he  is  not  entitled 
to  make  any  charge  may  be  considered  as  the  last  work  done  for 
the  purpose  of  fixing  the  time  from  which  the  period  allowed  for 
filing  the  lien  dates. 

MECHANICS'  LIENS  AGAINST  PURCHASER.— A  third 
person  who  purchases  property  before  the  time  for  filing  a  mechan- 
ic's lien  against  it  has  expired,  or  who  extends  the  time  for  filing, 
fc^uch  lien  by  labor  performed  at  his  special  instance  and  request,  may 
be  required  to  pay  such  lien,  although  in  purchasing  he  relies  upon 
the  representatious  of  the  vendor  that  the  contractor's  claima 
against  the  property  have  all  been  paid  in  fulL 

J.  A.  Pritchard,  for  the  appellants. 

J.  T.  Lecklider,  for  the  appellees. 

****  GAVIN",  C.  J.  Appellees,  the  Clarks,  sued  to  foreclose  a 
mechanic's  lien  against  property  owned  by  the  appellant  Con- 
lee,  who  answered  by  a  general  denial.  The  trial  resulted  in  find- 
ing and  judgment  for  appellees,  over  appellants'  motion  for  new- 
trial.  The  insufficiency  of  the  evidence  is  the  cause  for  new  trial 
presented  to  us. 

In  the  consideration  of  the  evidence,  it  must  be  borne  con- 
stantly in  mind  that  we  are  not  permitted  to  determine  the 
weight  of  the  evidence.  We  are  simply  permitted  to  say  whether 
or  not  there  is  some  evidence  fairly  sustaining-  every  material 
fact,  looking  at  the  evidence  in  the  light  most  favorable  to  the 
party  who  succeeded  in  the  trial  court.  Where  there  is  a  conflict 
we  must  accept  the  conclusion  of  the  trial  court  which  decided 
thereon  in  favor  of  the  appellees:  Currie  Fertilizer  Co.  v.  Byfield, 
9  Ind.  App.  181. 
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One  Smith  owned  the  real  estate  in  question.  He  was  en- 
gaged in  building  a  house  thereon,  and  in  March,  1893,  made  a 
contract  with  the  Claries  to  do  certain  plumbing,  including  put- 
ting in  a  bathtub  (furnished  by  Smith)  and  watercloset  for  a 
specified  sum.  While  the  work  was  being  done,  about  May  4th,. 
Smith  sold  the  property  to  appellant  Conlee,  who  knew  the  work 
was  not  finished.  By  May  15th,  the  plumbers  left  the  house, 
and  appellees  reported  to  Smith  that  the  work  was  completed  and 
asked  about  their  money.  On  May  25th,  appellant  moved  in,  and 
upon  lighting  the  fires  found  that  the  connections  with  the  bath- 
tub were  not  properly  made,  the  hot  water  going  to  the  closet 
box  instead  of  to  the  tub.  Appellant  informed  Smith  of  the  fact, 
and  he  promised  to  see  Clark.  This  Smith  failed  to  do;  appellant 
then  called  up  Clerk  by  telephone,  told  him  what  was  wrong,, 
and  asked  him  if  he  would  fix  it.  He  said  he  would,  and  sent 
a  man  up,  who  used  a  small  ^^"^  amount  of  material,  and  in  a 
short  time  put  the  pipes  in  proper  working  condition.  For  this 
appellee  made  no  charge  and  so  informed  the  appellant.  Both 
Smith  and  appellant  believed  the  work  to  have  been  properly 
completed  until  the  defect  was  discovered.  Appellant  and  others 
testify  that  this  laat  work  was  done  on  May  27th  or  26th,  but 
appellee  and  the  workman  swear  it  was  on  June  2d.  On  July 
31st,  appellees  filed  the  notice  of  their  lien.  About  July  5th,  ap- 
pellant settled  with  Smith,  and  paid  him  for  the  property. 

In  June,  appellee  informed  appellant  that  the  bill  was  impaid. 
Appellant  then  asked  Smith  about  it,  but  he  asserted  it  was  paid. 
The  contract  between  Smith  and  appellant  had  been  that  the  deed 
should  be  left  in  escrow  and  the  money  paid  and  deed  delivered 
when  receipts  were  furnished  for  all  bills  against  the  house.  For 
some  reason,  however,  appellant  concluded  to  accept  the  deed, 
and  relied  upon  Smith's  statement  that  the  bills  either  had  been 
or  would  be  paid — just  what  these  representations  were  it  i» 
somewhat  difficult  to  determine  from  the  evidence.  Appellant 
says  at  one  place,  *1  only  know  this,  that  when  I  finally  settled 
with  Mr.  Smith,  Mr.  Smith  told  me  at  that  time  that  the  money 
I  gave  him  would  pay  all  the  claims." 

Both  the  appellant  and  the  appellee  testify  that  the  work  wa» 
not  properly  completed  without  the  additional  labor.  The  appel- 
lant's testimony  being: 

"Q.  Did  you  consider  it  was  completed  and  in  good  condition 
before?    A.    I  did  when  I  took  possession  of  the  house. 

"Q.  At  the  time  you  telenhoned?  A.  I  did  not  consider  it 
complete.    As  a  matter  of  course,  I  did  not." 
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Thus  the  evidence  is  direct  that  the  contract  was  not  in  fact 
performed  until  these  pipes  were  properly  connected.  ^^^  From 
the  very  nature  of  the  case  also,  it  seems  to  us  that  there  was  a 
fiuhstantial  failure  to  fulfill  the  terms  of  the  contract  until  this 
was  done.  It  is  true  the  work  appeared  to  be  complete  until  it 
was  tested,  but  yet  it  was  not  in  fact  in  condition  to  substantially 
accomplish  the  purpose  desired  until  the  proper  connections  were 
made. 

Taking  the  evidence  altogether,  we  think  the  court  was  justi- 
fied in  finding  that  the  last  work  was  done  by  appellees  at  appel- 
lants' request,  in  good  faith,  for  the  purpose  of  completing  and 
fully  performing  their  contract. 

Appellants'  counsel  argue  very  earnestly,  and  with  much  force, 
that  since  this  last  work  was  done  simply  to  correct  appellees' 
own  mistake,  or  to  remedy  the  defect  caused  by  their  own  negli- 
gence, and  they  neither  made  nor  were  entitled  to  make  any 
charge  therefor,  it  cannot  be  considered  as  fixing  the  time  from 
which  the  period  allowed  for  filing  the  lien  dates. 

The  case  of  Harrison  v.  Homeopathic  Assn.,  134  Pa.  St.  558, 
19  Am.  St.  Eep.  714,  and  possibly  some  other  Pennsylvania  cases 
do  indeed  sustain  this  view,  but  we  cannot  regard  it  as  in  conso- 
nance with  the  spirit  of  our  statute,  nor  in  harmony  with  the 
weight  of  authority.  Counsel  also  lay  stress  upon  the  fact  that 
appellant  is  an  innocent  purchaser.  We  do  not  see  how  he  can 
be  said  to  occupy  that  position. 

When  he  purchased  the  property  the  work  was  manifestly  in- 
complete. He  was  thereby  apprised  that  it  was  liable  to  liens. 
When  he  paid  for  it,  the  time  for  filing  a  lien  had  not  yet  ex- 
pired, even  if  it  be  dated  from  its  apparent  completion,  as 
claimed  by  appellant.  He  had  been  expressly  informed  in  June 
that  the  bill  was  not  paid.  If  he  relied  upon  Smith's  statement 
to  the  contrary,  he  must  abide  by  the  results  of  his  own  misplaced 
*^*®  confidence.  Moreover,  if  the  time  for  filing  the  lien  was  ex- 
tended by  the  last  labor  done,  this  was  performed  at  his  special 
instance  and  request,  and  he  must  be  deemed  chargeable  with 
the  knowledge  of  the  legal  consequences  of  his  own  act.  The 
cases  other  than  those  in  Pennsylvania  relied  upon  by  appellant 
do  not,  in  our  opinion,  lend  his  position  substantial  support. 

By  Noel  v.  Temple,  12  Iowa,  276,  it  is  decided  that  the  honse 
was  actually  completed  without  the  additional  work,  which  was 
a  mere  matter  of  form  to  enable  the  mechanic  to  gain  a  priority 
of  lien,  and,  therefore,  not  to  be  regarded. 

In  Dunn  v.  McKee,  5  Sneed,  657,  the  opinion  is  quite  meager. 
The  house  was  completed  in  August,  1853,  and  the  additional 
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work  was  repairing  a  leak  in  the  roof  in  April,  1854.  Whether 
done  to  save  litigation  merely,  or  to  remedy  a  defect  in  the  origi- 
nal execution  of  the  work,  does  not  appear.  It  was  not  shown  to 
have  been  done  in  completion  of  the  contract,  and  the  decision 
of  the  court  is,  that  the  "conclusion  is  almost  irresistible"  that 
the  work  had  been  completed  at  a  time  prior  to  such  repairs. 

In  Flint  v.  Eaymond,  41  Conn.  513,  the  performance  of  three 
hours'  work  was  purposely  delayed  for  nine  months  (during 
which  the  rights  of  mortgagees  accrued)  "in  order  to  keep  alive 
their  right  to  an  encumbrance  upon  the  property  should  Eay- 
mond fail  to  pay  them  after  giving  him  such  time  for  the  purpose 
afi  they  were  led  by  a  friendly  regard  to  do."  There  was  here  a 
manifest  perversion  of  the  purpose  of  the  statute.  The  court 
then  holds  that,  "after  a  contract  is  substantially  completed,, 
there  should  be  no  unnecessary  or  unreasonable  delay  in  fully 
completing  the  work  to  be  done,"  and  that  the  lien  must  be  taken 
within  sixty  ^^**  days  from  such  substantial  completion.  In 
Sanford  v.  Frost,  41  Conn.  617,  the  unexplained  delay  in  doing 
a  "trifling  amount"  of  work  unon  an  apparently  completed  build- 
ing was  six  months,  and  a  bona  fide  purchaser  had  intervened. 
The  above  case  was  there  followed. 

In  the  later  case  of  Cole  v.  Uhl,  46  Conn.  296,  the  delay  was 
from  December  1st  to  February  27th.  The  court  held  it  dis- 
tinguishable from  both  the  above  cases  because  the  additional 
work  was,  although  still  small,  greater  in  amount,  and  the  time 
comparatively  short,  but  more  especially  because  the  delay  wa» 
by  the  original  party  to  the  contract. 

In  Nichols  v.  Culver,  51  Conn.  177,  the  house  was  substantially 
completed  September  25th.  The  whole  work  came  to  two  thou- 
sand seven  hundred  and  fifty-six  dollars.  November  22d  various 
little  matters  were  done,  worth  in  all  fourteen  dollars  and 
thirteen  cents.  The  time  for  filing  lien  was  held  to  date  from 
this  last  work,  although  it  is  said:  "If  it  appeared  that  this  work 
might  have  been  added  by  the  builder  for  the  mere  purpose  of 
eaving  his  lien,  we  should  not  feel  disposed  to  sanction  it;  or  if, 
after  the  work  apparently  closed  by  the  putting  on  of  theblindsin 
September,  third  parties  had  acquired  an  interest  in  good  faith 
for  a  valuable  consideration,  the  additional  work  might  come 
within  the  principle  of  the  decisions  in  41  Connecticut,  although 
the  marked  difference  in  the  period  of  delay  would  occasion  some 
hesitation,"  and  the  case  is  held  to  come  within  Cole  v.  Uhl,  46 
Conn.  296. 

Our  statute,  section  7527  of  the  Revised  Statutes  of  1894,  gives 
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the  lien  npon  filing  with  the  recorder  the  proper  notice  "within 
€ixty  days  after  performing  such  labor  or  furnishing  such  ma- 
terial." 

In  Stephenson  v.  Ballard,  82  Ind.  87,  the  law  is  thus  declared: 
^*In  the  case  at  bar,  the  claim  is  for  work  *^*  and  also  for  ma- 
terials in  repairing  a  dwelling-house,  and  the  suit  is  by  the  orig- 
inal contractors,  who  did  the  work  and  furnished  the  materials 
imder  one  contract,  and  the  notice  was  filed  within  sixty  days 
after  the  last  work  was  done,  but  not  within  sixty  days  after  the 
materials  were  furnished;  they  were  furnished  two  months  before 
the  last  work  done.  In  such  a  case  upon  such  an  entire  contract, 
the  statute  is  satisfied  if  the  notice  is  filed,  as  it  was  in  this  case, 
within  sixty  days  after  the  last  work  done.'*  Substantially  the 
same  rule  is  announced  in  Hamilton  v.  Naylor,  72  Ind.  171. 

In  Jeffersonville  Water  Supply  Co.  v.  Eiter,  138  Ind.  170,  a 
stand-pipe  was  so  far  completed  as  to  be  ready  for  testing  and 
inspection  in  September,  but  it  was  not  actually  tested  by  fill- 
ing with  water  until  November,  when  leaks  were  found  which 
were  closed  and  the  work  finally  received.  The  coart,  by  H  jw- 
ard,  J.,  held  that  the  work  was  only  ttien  finished,  the  additional 
labor  being  in  fact  necessary  and  performed  by  the  mechanic. 

In  Worthen  v.  Cleveland,  129  Mass.  570,  we  find  a  case  closely 
analogous  to  that  in  hand.  There  one  having  a  contract  for  the 
purchase  of  a  lot  to  be  carried  out  by  April  Ist,  employed  a  me- 
chanic to  build  a  cellar  wall,  which  he  did  during  the  fall  and 
warranted  it  to  stand  through  the  winter,  but  it  did  not  do  so, 
and  part  was  injured  by  frost,  etc.  In  April,  after  the  rights  of 
the  purchaser  had  been  forfeited,  the  mechanic,  to  make  good  his 
warranty,  restored  the  wall.  The  court  decided  that  the  time 
allowed  for  filing  a  lien  would  date  from  this  last  work,  when  it 
was  done  with  the  knowledge  and  consent  and  at  the  reguest  of 
the  owner  of  the  fee,  although,  if  done  voluntarily,  without  such 
consent,  it  would  not.  There,  as  here,  the  owner  against  whom 
the  lien  was  enforced  did  not  make  the  original  ^^^  contract  for 
the  work,  nor  did  the  original  employer  specifically  direct  or  au- 
thorize the  additional  work  to  be  done,  but  the  one  owning  the 
fee  at  that  time  did  so  do. 

In  Turner  v.  Wentworth,  119  Mass.  459,  a  small  amount  of 
additional  work  was  done  at  the  owner's  request  seven  or  eight 
months  after  the  other  was  performed.  The  court  there  says: 
^*The  evidence  showed  that  the  petitioners  did  some  labor  and 
furnished  some  materials  used  in  the  erection  of  the  building, 
within  the  thirty  days.    If   this   was  done  in  good  faith,  for 
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the  purpose  of  completing  their  contract,  and  not  color- 
ably  in  order  to  revive  their  lien,  the  thirt^i  days  would  begin  to 
run  from  the  time  they  thus  performed  labor  and  furnished  ma- 
terials." To  substantially  the  same  effect  is  Hubbard  v.  Brown, 
S  Allen,  590. 

Mclntyre  v.  Trautner,  63  Cal.  429,  was  to  foreclose  a  plumber's 
lien.  About  the  middle  of  February  the  defendant  objected  that 
^'the  job  was  not  satisfactory,"  and  "that  he  would  not  accept  it," 
etc.,  that  "the  pipes  leaked,"  and  requested  plaintiff  to  go  and 
^*put  them  into  proper  shape."  This  was  done  April  25,  1878, 
^nd  the  lien  filed  within  sixty  days  thereafter.  The  court  said: 
^'The  defendant  cannot  be  heard  to  say  that  the  additional  work 
■done  at  his  request  to  complete  the  contract  was  not  a  continua- 
tion of  the  previous  work  and  done  under  the  same  contract. 
The  lien  was  filed  in  time." 

In  Gordon  Hardware  Co.  v.  San  Francisco  etc.  E.  R.  Co.,  86 
"Cal.  620,  the  work  on  the  railroad  under  the  contract  was  com- 
pleted June  2d,  but  by  the  requirement  of  the  engineer,  two 
weeks'  additional  labor  was  applied  to  removing  debris  dumped 
on  certain  land  contrary  to  the  contract.  Yet  the  time  for  filing 
the  lien  was  held  to  date  from  the  terminatioji  of  this  work  not 
^**  called  for  by  the  contract,  but  done  simply  to  make  good 
the  party's  neglect  or  failure  to  comply  with  the  contract. 

In  St.  Louis  etc.  Stock  Yards  v.  O'Reilly,  85  111.  546,  after 
possession  was  taken  of  the  buildings,  defects  and  omissions  were 
discernible,  which  the  contractors,  by  the  architect's  direction, 
supplied.  It  was  held  that  the  contracts  could  not  be  said  to 
have  been  completed  until  this  work  was  done,  and  that  the  time 
for  filing  notice  then  began  to  run. 

We  have  not  here  an  effort  by  the  contractors  to  revive  a  right 
to  a  lien  already  lost,  because  when  this  work  was  done  there  was 
&n  undisputed  right  to  file  the  lien.  Nor  was  the  work  done  by 
them  voluntarily  without  the  knowledge  of  the  one  most  directly 
interested,  merely  for  the  purpose  of  extending  the  time  for  fil- 
ing a  lien,  as  in  Heath  v.  Tyler,  44  Md.  312,  but  as  we  have  al- 
ready stated,  the  work  was  done  in  good  faith,  to  complete  and 
carry  out  the  contract  and  at  the  request  of  the  appellant,  whose 
property  was  affected  thereby;  and  under  our  statute  and  the 
decisions  the  time  allowed  for  filing  the  lien  dates  from  the  last 
■work  done.  We  are  unable  to  construe  the  cases  cited  by  appel- 
lant, other  than  the  Pennsylvania  one,  as  deciding  that  the  time 
begins  to  run  from  the  date  of  the  last  item  on  the  bill,  for 
which  a  specific  charge  is  made.  The  labor  in  question  was  re- 
quired to  complete  the  contract,  and  compensation  therefor  was 
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included  in  the  gross  sum  for  which  appellees  agreed  to  do  the 
work. 

The  addition  of  the  words,  "June  2d,  last  lahor  performed," 
did  not  add  anything  material  to,  nor  materially  alter,  the  bill. 
The  notice  already  stated  in  general  terms  that  the  last  labor  had 
been  done  within  sixty  days.  The  addition  made  added  nothing 
to  the  legal  effect,  because  the  material  fact  was,  whether  or  not 
*^^  the  work  was  done  within  the  sixty  days;  whether  on  one 
particular  day  or  another  did  not  matter. 

With  the  view  we  have  taken  of  the  main  question  involved, 
we  have  not  found  it  necessary  to  determine  technical  questions 
raised. 

Judgment  affirmed. 

Heinhard  and  Lotz,  J.  J.^  dissent. 


MECHANIC'S  LirSN,  AGAINST  PURCHASER.— A  mechanic'* 
Hen  is  not  aCfected  by  change  of  ownership  during  the  progress  of 
the  building:  Gordon  v.  Torrey,  14  N.  J.  Eq.  112;  82  Am.  Dec.  273. 
The  purchaser  of  a  house  for  value  actually  paid  is  not  affected  by 
a  statute  which  attempts  to  impose  a  lien  thereon  for  work  done  by 
a  mechanic  pi'ior  to  the  purchase:  Bolton  v.  Johns,  5  Pa.  St.  145;  47 
Am.  Dee.  404,  Williams  v.  Chicago  etc.  Ry.  Co.,  112  Mo.  463,  34  Am. 
St.  Rep,  403,  holdl  that  the  lien  is  valid  as  against  the  assignee  of 
property  who  takes  with  notice  and  assumes  to  pay  the  grantor's 
debts. 
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NEGOTIABLE  INSTRUMENTS— CONSIDERATION.— If  one 
Is  bound  by  an  agreement  not  to  do  a  certain  thing  at  a  certain 
place,  a  subsequent  agreement  to  the  same  effect,  made  to  procure 
the  execution  of  a  note,  is  not  sufficient  consideration  therefor. 

NEGOTIABLE  INSTRUMENTS— PART  FAILURE  OF  CON- 
SIDERATION—RECOVERY.— If  the  consideration  of  a  note  fails 
in  part  only,  there  may  be  a  recovery  by  the  holder  for  the  part  as 
to  which  the  consideration  has  not  failed. 

NEGOTIABLE  INSTRUMENTS— EXECUTED  GIFT— CON- 
SIDERATION.— A  note  given  without  consideration,  although  pay- 
able In  bank,  cannot  be  regarded  as  an  executed  gift. 

NEGOTIABLE  INSTRUMENTS— WANT  OF  CONSIDERA- 
TION—PAYMENT TO  INNOCENT  HOLDER,— Payment  of  a  note 
by  the  maker  to  an  Innocent  purchaser  is  not  a  voluntary  payment 
Ruch  as  will  prevent  recovery  from  the  payee  of  the  amount  paid,  if 
the  note  is  without  consideration,  and  this  defense  is  lost  by  its 
transfer. 

NEGOTIABLE  INSTRUMENTS— WANT  OF  CONSIDERA- 
TION—TRANSFER-LIABILITY OF  PAYEE.— A  payee  of  a  note 
without  consideration,  who  transfers  It  to  an  innocent  purchaser,  is 
liable  to  the  maker  for  any  loss  accruing  to  him  from  such  transfer. 
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Winfield  &  Taber,  for  the  appellant. 
Nelson  &  Myers,  for  the  appellee. 

^^  GAVIN,  C.  J.  Appellant,  sued  appellee  before  a  justice 
*****  of  the  peace,  for  a  balance  due  upon  a  contract.  Appellee 
answered  by  general  denial,  setoff  and  payment,  he  recovered  in 
the  justice's  court,  and  also  in  the  circuit  court.  The  only  errors 
argued  here  are  presented  by  the  motion  for  new  trial. 

There  is  evidence  to  sustain  the  following  state  of  facts: 
Upon  March  20,  1893,  the  parties  were  partners  in  the  manu- 
facture and  sale  of  buggies,  etc.,  at  Logansport.  Upon  that  day 
the  partnership  was  dissolved,  and  all  matters  between  the  par- 
ties settled,  appellee  purchasing  appellant's  interest  in  the  busi- 
ness. As  a  part  of  the  settlement,  appellee  executed  to  appel- 
lant the  contract  sued  on,  calling  for  twelve  hundred  and  sixty- 
one  dollars  in  buggies.  It  was  also  a  part  of  the  terms  of  settle- 
ment that  appellant  should  not  sell  the  buggies  at  Logansport. 

Upon  the  next  day  appellant  expressed  dissatisfaction  with 
the  settlement,  declaring  that  he  had  lost  money  and  wanted  the 
matter  fixed  up,  threatening  that  he  would  make  trouble  for  ap- 
pellee by  talking  to  his  men  about  him,  thereby  causing  them  to 
quit  work,  and  tliat  he  would  retail  at  Logansj)ort  the  buggies 
which  Cool  had  sold  to  him.  After  some  discussion.  Cool  finally 
agreed  to  give  him  one  hundred  dollars  in  six  months  if  he  would 
go  away  and  leave  him  alone  and  mind  his  own  business,  and  to 
give  a  note  for  it  if  appellant  would  keep  it  until  it  was  due. 
Thereupon  the  note  was  executed,  and  in  a  few  days  sold  to  one 
who  seems  to  be  conceded  to  have  been  an  innocent  purchaser 
for  value  before  maturity,  to  whom  appellee  was  compelled  to 
pay  the  one  hundred  dollars.  The  sum  thus  paid  appellee  set  off 
against  the  balance  due  aopellant  under  the  contract.  Appellant 
did,  in  a  few  days  after  the  taking  of  the  note,  talk  disparagingly 
to  appellee's  men  about  him,  although,  so  far  as  appears,  without 
material  effect,  and  did  not  sell  the  buggies  at  Logansport. 

^^^  Taking  the  evidence  of  both  Mader  and  Cool  in  connec- 
tion with  their  conduct,  we  are  of  opinion  that  the  jury  was  au- 
thorized to  find  that  appellant  did  agree,  at  the  time  of  the  set- 
tlement, that  he  would  not  sell  the  buggies  at  Logansport,  and 
that  the  sole  consideration  for  the  note  executed  on  the  next  day 
was  the  agreement  of  appellant  to  go  away  from  there  and  leave 
him  alone,  by  which  was  meant  not  to  sell  the  buggies  at  Lo- 
gansport, and  not  to  interfere  with  appellee's  workmen.    Appel- 
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lant  claimed  the  note  was  ^ven  for  borrowed  money,  but  the 
jury  evidently  found  against  him  on  this  propositioij. 

Appellant  complains  of  the  admission  of  evidence  that,  at  the 
time  appellee  agreed  to  give  the  note,  appellant  agreed  that  he 
would  keep  it.  This  was,  in  fact,  a  part  of  the  conversation  oc- 
curring at  the  time  of  the  execution  of  the  note,  closely  and  di- 
rectly connected  with  it,  so  blended  with  that  part  of  the  con- 
versation, which  showed  the  consideration  of  the  note  that,  con- 
ceding it  was  not  admissible  as  an  independent  fact,  we  are 
wholly  unable  to  see,  under  the  circumstances  of  this  case,  how 
it  could  have  been  harmful  to  appellant,  nor  have  appellant'8 
counsel  in  their  brief  indicated  to  us  how  he  was  injured  thereby. 

The  appellant  asked  that  certain  instructions  be  given  direct- 
ing the  jury  that  if  part  of  the  consideration  of  the  one  hundred 
dollar  note  was  appellant's  agreement  not  to  sell  the  buggies  in 
Logansport,  this  was  a  valid  agreement,  and,  if  carried  out,  fur- 
nished some  consideration  for  the  note,  so  that  there  was  not  a 
total  failure  or  want  of  consideration  for  the  note.  Assuming, 
without  deciding,  that  such  an  agreement,  disconnected  with 
any  sale  of  business  or  of  the  goods  themselves,  was  valid,  the  in- 
structions are,  nevertheless,  faulty  in  this,  that  they  wholly  ig- 
nore and  fail  to  negative  the  proposition  that  ^**^  appellant  was 
at  this  time  already  bound  to  do  this  very  thing,  &a  to  which 
there  was  some  evidence.  If  appellant  was  in  fact  bound  by  his 
agreement  of  the  day  before  not  to  sell  these  buggies  at  Logans- 
port,  then  his  agreement  to  the  same  effect,  made  to  procure  the 
execution  of  the  note,  would  not  be  a  sufficient  consideration  to 
sustain  the  note:  Beaver  v.  Fulp,  136  Ind.  595;  Shortle  v.  Terre 
Haute  etc.  E.  E.  Co.,  131  Ind.  338;  Henes  v.  Henes,  6  Ind.  App. 
100. 

The  modifications  of  one  of  appellant's  instructions  were  not 
such  as  injured  him.  While  the  latter  part  of  the  modification  is 
not  most  accurately  expressed,  still,  we  do  not  believe  the  jury 
could  have  been  misled  by  it.  Taking  the  instruction  altogether, 
it  was  more  favorable  to  appellant  than  he  was,  for  the  reasons 
above  given,  entitled  to  ask.  This  modification  only  laid  down 
a  general  principle.  It  could  not  be  fairly  construed  to  mean 
that  if  the  consideration  only  partly  failed,  appellee  could  re- 
cover for  that  part  which  had  failed.  On  the  contrary,  what  was 
intended  evidently  was,  that  where  the  consideration  of  a  note 
fails  in  part  only,  there  may  be  recovery  by  the  holder  of  that 
part  as  to  which  the  consideration  has  not  failed. 

The  instructions  given  have  been  set  out  by  counsel,  and  there 
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have  been  some  incidental  references  to  them,  but  no  points  of 
objection  thereto  have  been  made  and  argued.  We  have  not, 
therefore,  taken  them  up. 

We  cannot  accede  to  appellant's  proposition  that  because  the 
note  was  payable  in  bank  it  must,  if  given  without  any  consid- 
eration, be  regarded  as  an  executed  gift.  Nor  can  we  agree  that 
appellee's  payment  to  an  innocent  holder  can  be  deemed  a  volun- 
tary payment  and  the  money  thus  paid  not  recoverable  for  that 
reason.  The  note  having  been  executed  to  appellant  without  any 
sufficient  consideration  therefor,  appellee  would  have  ^^^  had 
to  it  a  good  defense  in  his  hands.  By  the  transfer  of  the  note 
to  an  innocent  purchaser,  this  defense  was  lost,  and  appellee  com- 
pelled to  pay  the  note.  Appellant  thereupon  became  liable  to 
appellee  in  a  proper  action  for  the  loss  thus  accruing  to  him: 
Eichardson  v.  Richardson,  148  111.  563;  Nashville  Lumber  Co. 
V.  Fourth  Nat.  Bank,  94  Tenn.  374;  45  Am.  St.  Rep.  727;  Smith  ' 
v.  Culf,  6  Maule  it  S.  160;  Hoiton  v.  Riley,  11  Mees.  &  W.  *492; 
Farnham  v.  Benedict,  107  N.  Y.  159;  Comstock  v.  Hier,  73  N. 
Y.  269;  29  Am.  Rep.  142;  Baker  v.  Brem,  103  N.  C.  72. 

Judgment  affirmed. 

Boss,  J.,  absent. 

NEGOTIABLE  INSTRUMENTS.  —  PARTIAL  FAILURE  OP 
CONSIUBRATION  of  a  promissory  note  sued  on  Is  a  good  defense 
pro  tanto  against  the  payee  or  one  having  only  his  rights:  Peter- 
son  V.  Johnson,  22  Wis.  21;  94  Am.  Dec.  581,  and  note.  See,  also,  the 
note  to  Allen  v.  Furbish,  64  Am.  Dec.  91. 

NEGOTIABLE  INSTRUMENTS— B^AILURB  OF  CONSIDERA- 
TION—BONA  FIDE  PURCHASERS.— Failure  in  whole  or  in  part 
of  the  consideration  for  a  promissory  note  after  a  bona  fide  as&^ign- 
ment  before  maturity  is  not  available  as  a  defense  in  an  action  by 
the  assignee  against  the  malier:  Splivallo  v.  Patten,  38  Cal.  138;  99 
Am.  Dec.  358. 


Baltimore,  Ohio    and    Chicago    Railway   Com- 
pany V.  Scholes. 
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CONTRACTS  —  ESTIMATES  OF  ENGINEER  —  CONCLU- 
SIVENESS.—Parties  cannot,  by  an  agreement  In  advance,  malie 
conclusive  the  estimate  of  an  engineer,  but  they  may  provide  that 
such  estimate  shall  be  tal^en  as  prima  facie  true  and  correct. 

EVIDENCE  —  ENGINEER'S  ESTIMATE  —  ATTACK  FOR 
FRAUD  OR  MISTAKE.— An  engineer's  estimate  Is  presumed  to  be 
correct,  but  is  subject  to  attack  for  fraud  or  mistake,  and  the  burden 
of  proof  is  upon  the  attacking  party. 

CONTRACTS— PLACE  WHERE  MADE— PRESUMPTION. 
A  contract  is  presumed  to  have  been  made  In  the  state  In  which  an 
action  is  brought  thereon. 
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EVIDENCE  OF  FRAUD  OR  MISTAKE:— BURDEN  OF 
PROOF.— A  party  having  the  burden  of  proof  to  show  fraud  or  mis- 
take must  show  it  by  a  preponderance  of  the  evidence,  but  He  Is  not 
required  to  "establish  it  beyond  any  doubt." 

J.  H.  Collins,  for  the  appellant. 

L,  M.  Ninde  &  Sons,  for  the  appellee. 

'^^^  EEINHAED,  J.  Action  by  the  appellee  against  the  ap- 
pellant, on  an  account  for  work  and  labor  in  the  construction  of 
a  railroad  yard  at  Chicago  Junction,  Ohio,  on  which  a  balance  of 
three  thousand  dollars  is  alleged  to  be  due.  Subsequently,  an- 
other paragraph  of  complaint  was  added.  This  paragraph  de- 
clared upon  a  special  contract  containing,  among  others,  the  fol- 
lowing provision: 

"And  it  is  expressly  understood  that  the  monthly  and  final 
estimates  of  said  engineer,  as  to  the  quantity,  character,  and  value 
of  the  work,  shall  be  conclusive  between  the  parties  to  this  con- 
tract (the  former  for  the  time  being  and  the  latter  for  all  time) 
without  further  recourse  or  appeal;  the  monthly  estimates  of  the 
engineer  being,  however,  subject  to  correction  by  him  in  any 
subsequent  monthly  or  in  his  final  estimates,  for  the  reason  that 
the  monthly  or  current  estimates,  being  merely  made  out  as  a 
basis  for  payment  on  account,  will  necessarily  be  only  approxi- 
mately correct,  pains  being  taken,  however,  to  make  them  as  ac- 
curate as  possible. 

"It  is  further  covenanted  and  agreed  that  all  extra  work  re- 
quired and  not  embraced  under  items  and  prices  above  set  out 
shall  be  done  by  the  contractor  at  the  estimate  of  the  engineer, 
and  said  engineer  shall  embody  in  each  monthly  estimate  a  bill 
for  the  same,  made  out  as  correctly  as  possible,  for  the  month 
preceding;  these  bills  shall  be  final  for  such  months,  and  the  ac- 
ceptance of  the  estimates  by  the  said  contractor  shall  be  deemed 
•^^^^  and  taken  as  waiving  any  further  claims  for  or  on  account 
of  extra  work  done  up  to  that  time. 

"It  is  mutually  agreed  and  distinctly  understood  that  the  de- 
cision of  the  engineer  shall  be  final  and  conclusive  in  any  dispute 
which  may  arise  between  the  parties  to  this  agreement  relative  to 
or  touching  the  same;  and  said  first  party  does  hereby  waive  any 
right  of  action,  suit,  or  suits,  or  other  remedy  in  law  or  otherwise, 
by  virtue  of  the  covenants  herein,  so  that  the  decision  of  the 
said  engineer  shall,  in  the  nature  of  an  award,  be  final  and  conclu- 
sive of  the  rights  and  claims  of  said  parties." 

The  appellant  demurred  to  each  paragraph  of  the  complaint, 
the  demurrer  was  overruled  and  the  appellant  excepted.      The 
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appellant  answered  in  six  paragraphs,  viz:  1.  The  general  denial; 
2.  Payment;  3.  That  before  the  commencement  of  the  action 
the  plaintiff  sold,  transferred,  and  assigned  to  one  W.  B.  Keefer 
all  claims  and  demands  which  he  might  have  against  the  defend- 
ant and  particularly  the  claim  set  out  in  the  plaintiff's  com- 
plaint; 4  and  5.  A  written  assignment  of  the  claim  to  W.  B. 
Keefer;  6.  That  on  the  fourth  day  of  March,  1891,  the  plaintiff 
and  defendant  mutually  settled  all  matters  of  difference  between 
them  and  every  demand  and  claim  of  any  and  every  kind  and 
nature  whatsoever  of  the  one  against  the  other,  and  that  the 
plaintiff  acquitted  the  defendant  of  any  and  all  liability  to  him 
respecting  said  claim,  in  consideration  of  a  sum  named. 

The  appellee  replied  to  the  sixth  paragraph  of  the  answer 
admitting  that  the  defendant  paid  him  the  sum  of  fourteen 
hundred  and  fifty-two  dollars  and  seventy  cents,  but  he  further 
averred  that  after  the  completion  '*^'^  of  the  work  the  de- 
fendant wrongfully  failed  and  neglected  to  make  full,  true, 
and  complete  estimates  for  the  same,  and  that  on  account  of  the 
delay,  neglect,  and  refusal  in  this  regard,  and  his  poverty  and 
inability  to  procure  money  with  which  to  pay  his  debts  incurred 
in  the  construction  of  the  work,  suits  were  brought  against  him 
and  the  money  due  him  from  defendant  was  garnished  and  tied 
up,  and  that,  taking  advantage  of  the  situation  produced  by  this 
<3onduct  of  the  defendant,  the  latter  through  its  agents  and  chief 
■engineer  proposed  to  pay  the  plaintiff  fourteen  hundred  and  fifty- 
two  dollars  and  seventy  cents,  and  further  proposed  that  if  plain- 
tiff would  accept  said  money  and  sign  a  receipt  therefor,  it  would 
make  further  true,  full,  and  complete  estimates  of  said  work,  and 
would  pay  plaintiff  anything  that  might  be  justly  due  and  owing 
to  him,  and,  in  consideration  of  said  agreement,  he  accepted  said 
money  and  gave  his  receipt  therefor,  but  that  the  defendant  failed 
•and  refused  to  make  any  further  full,  true,  and  correct  estimates. 
It  is  further  averred  that,  at  the  time  plaintiff  accepted  this 
money  and  made  this  settlement,  he  protested  that  there  waa 
more  due  him,  and  that  under  his  protest  and  the  conditions 
averred,  he  accepted  the  money  and  signed  the  receipt. 

There  was  a  demurrer  to  this  reply  which  was  overruled  and 
an  exception  reserved.  The  cause  was  submitted  for  trial  to  the 
<jourt,  and,  upon  request  of  parties,  there  was  a  special  finding 
of  facts  together  with  the  court's  conclusions  of  law  thereon. 
"The  appellant  excepted  to  the  conclusions. 

It  will  be  noticed  that  the  contract  set  out  with  the  second 
paragraph  of  complaint  provides  that  the  work  which  the  appel- 
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lee  agreed  to  perform  for  the  appellant  was  to  be  done  under  the- 
supervision  of  the  appellant's  engineer;  that  the  latter  was  to- 
make  estimates  of  the  *'^®  work  done  as  the  same  progressed, 
and  that,  upon  completion  of  the  whole,  the  engineer  was  to  in- 
spect it,  and  payment  was  to  be  made  according  to  the  estimates 
of  said  engineer;  and  that  his  final  estimates  as  to  the  quality, 
character,  and  value  of  said  work  were  to  be  conclusive  between 
the  parties  "without  further  recourse  to  appeal." 

The  question  is  presented  to  us  in  various  ways,  whether  in 
view  of  such  provision  the  appellee  was  entitled  to  recover  any- 
thing in  the  present  action,  it  appearing  that  by  the  estimates^ 
of  the  engineer  there  was  nothing  due  the  appellee. 

The  parties  may  provide  that  the  estimates  shall  be  made  by  the 
company's  engineer,  and  that  such  estimates  shall  be  taken  aa 
true  and  correct:  Kistler  v.  Indianapolis  etc.  R.  R.  Co.,  88  Ind. 
461;  McCoy  v.  Able,  131  Ind.  417;  Board  etc.  v.  Newlin,  132  Ind. 
27.  But,  at  the  same  time,  the  estimates  made  by  the  engineer 
are  not  conclusive.  They  are  only  prima  facie  correct,  and  may 
be  attacked  either  for  fraud  or  mistake. 

As  was  said  by  Elliott,  C.  J.,  in  McCoy  v.  Able,  131  Ind.  423  r 
"We  cannot  agree  with  counsel  that  the  engineer's  estimate  is  con- 
clusive, for  we  understand  it  to  be  settled  by  our  decisions  that 
parties  cannot,  by  an  agreement  in  advance,  oust  the  jurisdiction 
of  the  courts  and  make  conclusive  the  estimate  of  an  engineer 
or  other  person But  while  we  do  not  regard  the  esti- 
mate as  conclusive,  we  do  regard  it  as  prima  facie  correct":  See, 
also,  Bauer  v.  Samson  Lodge  K.  of  P.,  102  Ind.  262;  Supreme- 
Council  etc.  V.  Forsinger,  125  Ind.  52;  21  Am.  St.  Rep.  196. 

The  engineer's  estimate,  however,  will  be  presumed  correct 
until  the  contrary  appears.  The  burden  rested  upon  the  appel- 
lee to  allege  and  show  that  there  was  ^^^  either  fraud  or  mistake 
in  the  estimates  made  by  the  engineer:  McCoy  v.  Able,  131  Ind^ 
417. 

It  was  expressly  averred  in  the  second  paragraph  of  the  com- 
plaint that  the  estimates  of  the  engineer  were  erroneous,  and  the- 
particulars  in  which  they  were  so  stated,  and  that  a  true  final  es- 
timate would  have  shown  appellee  to  be  entitled  to  the  additional 
sum  now  claimed  by  him.  It  was  also  averred  that  appellee  never 
accepted  said  estimates,  and  that  although  he  received  money  in 
payment  of  said  work  and  signed  receipts  therefor,  he  did  so  un- 
der protest,  claiming  that  the  same  were  not  the  full  amounts  due 
him.  There  are  other  averments,  which,  if  true,  together  with, 
those  we  have  recited,  entitle  the  appellee  to  a  recovery. 
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If  the  estimates  of  the  engineer  were  in  fact  erroneous  and  the 
appellee  could  show  this,  we  see  no  good  reason  why  they  should 
stand.  In  Louisville  etc.  Ey.  Co.  v.  Donnegan,  111  Ind.  179, 
the  court,  on  page  188,  said:  "The  fifth  finding  was,  that  owing 
to  the  negligence,  carelessness,  incompetency,  and  mistakes  of  the 
company's  engineers,  the  statements  of  the  work  were  in  many 
instances  incorrect.  That  finding  is  entirely  sufiicient  to  show 
that  the  estimates  made  by  the  company's  engineers  were  incor- 
rect, and  to  entitle  appellees  to  recover  what  was  due  them,  not- 
withstanding such  estimates." 

It  may  be  that  the  estimates  are  not  subject  to  any  collateral 
attack,  but,  if  this  be  true,  the  second  paragraph  of  complaint 
amounts  to  a  direct  proceeding  to  set  them  aside.  The  special 
findings  fully  support  the  averments  of  the  second  paragraph  of 
the  complaint. 

It  is  insisted,  however,  that  "it  does  not  appear  anywhere  in 
the  pleadings  that  the  Baltimore  and  Ohio  and  Chicago  Railroad 
Company  was  ever  a  railroad  corporation  ^^^  other  than  that 
which  its  name  indicated."  From  this  and  the  further  fact  that 
the  work  was  done  in  Ohio,  it  is  argued  that  "if  there  is  any  pre- 
Bumption  with  reference  to  the  place  of  contract,  it  is  that  it  was 
made  in  the  state  of  Ohio.  An  Ohio  corporation  would  certain- 
ly not  go  to  thb  state  of  Indiana  for  the  purpose  of  making  a  con- 
tract, and  it  did  not  do  so."  Hence,  it  is  urged  that  the  contract 
must  be  construed  according  to  the  laws  of  Ohio,  etc. 

A  contract  sued  upon  in  a  court  in  this  state  will  be  presumed 
to  have  been  made  here,  unless  the  contrary  is  made  to  appear: 
Rose  V.  Thames  Bank,  15  Ind.  292;  Indianapolis  Piano  Mfg.  Co. 
V.  Caven,  53  Ind.  258. 

The  rule  contended  for  by  appellant's  counsel,  "that  fraud  or 
mistake  must  be  established  beyond  any  doubt,"  does  not  obtain 
in  Indiana.  In  civil  actions  of  this  character,  under  our  prac- 
tice, the  party  having  the  burden  is  required  to  prove  the  issues 
devolving  upon  him  by  a  preponderance  of  the  evidence.  When 
he  has  done  that,  he  has  satisfied  the  law.  Fraud  and  mistakes 
are  questions  of  fact  and  must  be  proved  like  any  other  fact.  If 
the  appellee  succeeded  in  establishing  the  mistakes  alleged,  by  a 
preponderance  of  the  evidence,  it  was  sufficient.  The  court  hav- 
ing found  in  his  favor  on  these  questions,  and  there  being  evi- 
dence to  sustain  the  finding,  we  cannot  undertake  to  weigh  such 
evidence  and  decide  where  the  preponderance  lies. 

Judgment  affirmed. 


312  Baltimore  etc.  Ry.  Co.  v.  Scholes.     [Indiana, 

Architects'  Certificates  and  Engrineers'  Estimates. 

Architects'  Certificates  —  Effect  of.  —  An  agreement  in  a  building 
contract  that  there  shall  be  no  liability  to  pay  for  the  work 
done,  except  upon  an  architect's  certificate,  is  valid:  Bentley  v. 
Davidson,  74  Wis.  420;  Munday  v.  Louisville  etc.  R.  R.  Co.,  67  Fed. 
Rep.  633;  and  when  such  a  provision  is  inserted  in  the  contract,  the 
certificate  must  be  substantially  such  as  the  contract  calls  for,  or 
it  will  npt  authorize  a  recovery:  Michaelis  v.  Wolf,  136  111.  68;  Boy 
V.  Boteler,  40  Mo.  App,  213: 

A  stipulation  in  a  building  contract  that  payment  shall  be  made 
on  the  estimate  and  certificate  of  the  architect  is  a  condition  prece- 
dent and  should  be  pleaded,  and  its  performance  alleged  and  proved, 
or  a  valid  and  reasonable  excuse  for  nonperformance  shown:  Roy 
V.  Boteler,  40  Mo.  App.  213.  When  provision  is  made  in  a  building 
contract  for  the  payment  of  the  price,  or  a  portion  or  portions  of 
such  price,  upon  the  certificate  or  certificates  of  the  architect  in 
charge  of  the  construction  of  the  building,  the  obtaining  or  the  pres- 
entation of  such  certificate  or  certificates  is  a  condition  precedent 
to  the  right  to  require  payment,  and  such  condition  must  be  strictly 
complied  with,  or  a  good  and  sufficient  excuse  shown:  Michaelis  v. 
Wolf.,  130  111.  68;  Arnold  v.  Bournique,  144  111.  132;  36  Am.  St.  Rep. 
419;  Davis  v.  Badders,  95  Ala.  348;  Fowler  v.  Dea  kman,  84  111.  130; 
Adams  v.  Mayor,  4  Duer,  295;  Hennessy  v.  Metzger,  152  111.  505; 
43  Am.  St.  Rep.  267.  No  action  can  be  maintained  upon  the  con- 
tract in  the  absence  of  such  certificate,  unless  it  has  been  demanded 
from  the  architect  and  fraudulently,  arbitrarily,  or  capriciously 
withheld,  or  has  been  withheld  by  a  clear  mistake:  Wendt  v.  Vogel, 
87  Wis.  402;  Arnold  v.  Bournique,  144  111.  132;  36  Am.  St.  Rep.  419; 
Packard  v.  VajQ  Schoick,  58  111.  79;  Bradner  v.  Roffsell,  57  N.  J.  L. 
412.  Such  a  mistake  as  authorizes  a  recovery  without  the  certificate 
In  such  a  case  Is  unintentional  misapprehension  or  Ignorance  of 
Bome  material  fact  and  must  be  clearly  shown  by  the  evidence,  and 
must  be  so  gross  as  to  be  equivalent  in  effect  to  dishonest,  fraudu- 
lent, or  arbitrary  action:  Wendt  v.  Vogel,  87  Wis.  462. 

If,  after  the  worli  has  been  substantially  completed,  the  architect 
refuses  to  give  a  certificate,  and  such  refusal  Is  basea  on  unreason- 
able requirements,  the  failure  to  obtain  the  certificate  does  not  bar 
a  recovery  by  the  contractor,  although  its  procurement  is  by  the 
contract  made  a  condition  precedent  to  recovery:  Crouch  v.  Gut- 
mann,  134  N.  Y.  45;  30  Am.  St.  Rep.  008;  Thomas  v.  Stewart,  132  N. 
Y.  580.  If  the  contract  between  parties  for  the  erection  of  a  build- 
ing provides  that  payment  is  to  be  made  upon  the  presentation  of  a 
cei-tlficate  signed  by  the  architect,  his  arbitrary  refusal  to  fi.ct  upon 
matters  left  to  his  decision  under  the  contract  dispenses  with  the 
necessity  for  procuring  a  certificate  before  an  action  Is  brought  to 
recover  payment:  Frost  v.  Rand,  51  111.  App.  276;  Flaherty  v.  Miner, 
123  N.  Y.  882. 

If  the  certificate  required  Is  arbitrarily  and  dishonestly  withheld, 
the  builder  may  recover  on  showing  that  fact,  and  that  he  has  per- 
formed the  contract  according  to  its  terms:  Bentley  v.  Davidson,  74 
"Wis.  420.    if,  without  fault  of  the  contractor,  the  architect  refuses 
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Ids  certificate,  he  caunot  thereby  prevent  a  recovery  by  the  con- 
tractor for  dajuages  suffered  by  him  from  a  breach  of  the  contract 
by  the  employer:  Llnch  v.  Paris  Lumber  etc.  Co.,  80  Tex.  23.  If  a 
party  contracts  to  furnish  stone  to  erect  a  building,  with  reference 
to  stone  from  a  particular  quarry  to  be  used  and  the  superintendent 
selected  by  the  parties,  and  upon  whose  certificate  payment  is  to  be 
made,  recommends  It,  and  the  contractor  uses  it,  and  receives  cer- 
tificates after  using  it  on  part  of  the  building,  such  superintendent 
cannot,  by  capriciously  or  fraudulently  refusing  to  furnish  the  con- 
tractor with  a  certificate  that  he  has  completed  his  contract,  on  the 
pretext  that  the  stone  used  is  not  of  the  proper  kind,  deprive  the 
<-ontractor  of  the  price  he  was  to  receive  for  furnishing  the  stone: 
Itadger  v.  Kerber,  61  111.  328.  When  the  contract  provides  that  pay- 
ments shall  be  made  only  upon  certificates  of  the  architect  that  the 
worlc  has  been  done  in  a  good  and  worivmanlilje  manner,  the  fact 
that  payments  have  been  made,  from  time  to  time,  without  requir- 
ing strict  performance  of  such  condition  is  not  a  waiver  thereof: 
Brown  v.Winehlll,  3  Wash.  525.  Under  a  building  contract  providing 
for  a  final  certificate  from  the  superintendent  as  a  condition  prece- 
dent to  the  final  seUlement  of  matters  arising  under  the  contract, 
any  act  of  the  owner  which  prevents  the  contractor  from  obtaining 
such  certllicate  relieves  the  contractor  from  the  duty  of  procuring 
one:  Haunroth  v.  Peters,  50  111.  App.  366.  If  there  remains  any  ma- 
te-rial part  of  the  work  which  can  reasonably  be  done  in  accordance 
with  the  contract,  the  architect  may  rightfully  withhold  his  certifi- 
<ate  until  the  contractor  has  completed  such  work,  and,  so  long  as 
he  can  rightfully  withhold  his  certificate,  there  can  be  no  recovery: 
Oaig  v.  Geddis,  4  Wash.  390. 

If  a  building  contract  merely  authorizes  an  architect  to  certify 
that  the  contract  Is  performed  to  his  satisfaction,  his  certificate  that 
It  Is  not  so  performed  because  of  certain  defects  in  the  work,  has 
no  binding  efi'ect  upon  the  contracting  parties:  Mackinson  v.  Ck)n- 
lon,  55  N.  J.  L.  5G4. 

If  the  contract  makes  an  architect's  certificate  a  condition  prece- 
tlent  to  the  payment  of  several  installments  upon  the  work,  an  alle- 
gation In  a  complaint  In  an  action  brought  to  enforce  a  mechanic's 
lien,  tliat  the  complainant  demanded  such  certificates  of  the  archi- 
tect, and  that  the  latter,  acting  in  furtherance  of  a  conspiracy  to 
cheat  and  defi'aud  complainant,  fraudulently  withheld  such  certifi- 
cates, together  with  an  allegation  claiming  compliance  with  the  con- 
tract In  all  other  respects.  Is  a  sufticient  charge  of  fraud,  and,  if  sus- 
tained by  evidence.  Is  sufficient  to  relieve  the  contractor  of  the  neces- 
sity of  procuring  such  certificates:  Michaelis  v.  Wolf,  136  111.  68.  If 
the  contract  stipulates  for  payment  by  the  owner,  in  consideration 
of  performance  by  the  contractor,  in  installments,  provided  that  in 
each  case  an  architect's  certificate  shall  be  obtained  that  the  re- 
spective payments  have  been  reached  and  that  the  work  has  been 
done,  such  certificate  is  not  requisite  to  entitle  a  subcontractor  to 
enforce  a  meclianic's  lien  for  material  furnished  for  the  building,  in 
a  case  where  the  owner  has  completed  the  work,  according  to  the 
contract,  upon  the  contractor's  failure  to  perform:  Campbell  v.  Cooii, 
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149  N.  T.  556.  If  the  contract  requires  that  plaintiff,  claiming  the- 
last  installment  of  the  agreed  price,  shall  procure  the  architect's 
certificate  as  to  the  full  and  proper  completion  of  the  building,  hfr 
may  recover  under  the  common  counts  for  work  done  and  material 
furnished,  on  proof  of  its  acceptance  and  its  value  without  obtain- 
ing or  presenting  such  certificate:  Davis  v.  Badders,  95  Ala.  348. 

An  architect  is  liable  in  damages  for  negligent  and  erroneous 
Blatements  to  his  employer  as  to  the  value  of  the  work  done  by  the 
builder  tinder  which  the  latter  is  overpaid,  if  such  statements  are 
independent  of  the  certificate  called  for  by  the  contract  between  the 
employer  and  the  builder:  Corey  v.  Eastman,  166  Mass.  279;  55  Am. 
St.  Kep.  401.  •   . 

If  an  architect  who  is  acting  as  arbitrator  accepts  a  fee  as  a  re- 
ward for  giving  a  final  certifi<;ate,  such  certificate  is  thereby  ren- 
dered void:  Haunroth  v.  Peters,  50  111.  App,  366, 

Conclusiveness  of  Certificate. — A  provision  in  a  construction  con- 
ti-act  that  the  engineer  or  architect  of  the  owner  shall  finally  deter- 
mine, as  between  the  contractor  and  the  owner,  what  work  has 
been  done,  and  the  amount  to  be  paid  for  it,  is  valid,  and  should  be 
enforced  in  the  absence  of  fraud  or  palpable  mistake:  Mundy  v. 
Louisville  etc.  R.  R.  Co.,  67  Fed.  Rep.  633;  Eldridge  v.  Fuhr,  59  Mo> 
App.  44;  Wilcox  v.  Stephenson,  30  Fla.  377.  If  the  parties  to  a. 
building  contract  agree  tliat  the  architect  shall  pass  upon  the  work 
and  certify  upon  the  payments  to  be  made,  his  decision,  as  shown 
by  such  certificate,  Is  binding  and  conclusive  upon  them,  and  can 
bo  attacked  only  for  fraud  or  evident  mistake:  Hennessy  v.  Metz- 
ger,  152  111.  505;  43  Am.  St.  Rep.  267;  Wilcox  v.  Stephenson,  30  Fla. 
377;  Wyckoff  v.  Meyers,  44  N.  Y.  143;  Kennedy  v.  Poor,  151  Pa.  St. 
472;  Downey  v.  O'Donnell,  86  111.  49;  92  111.  559;  Snell  v.  Brown,  71 
111.  133"  Coey  v.  Lehman,  79  111.  173;  Anderson  v.  Imhoff,  34  Neb. 
335.  In  the  absence  of  fraud  or  palpable  mistake,  such  certificate 
properly  given  is  conclusive  upon  the  parties,  and  entitles  the  con- 
tractor to  recover  without  any  other  proof  of  the  actual  performance 
of  the  work:  Adams  v.  Mayor,  4  Duer,  295;  Wyckoff  v.  Meyers,  44 
N.  Y.  143. 

An  architect's  certificate  under  such  a  provision  In  a  building^ 
contract  can  be  overcome  by  proof  to  the  effect  that  it  is  the  result 
of  fraud,  caprice,  or  malice,  and  is  without  foundation  in  fact;  but 
the  party  who  attacks  it  has  the  burden  of  proof  to  show  this:  El- 
dridge V.  Fuhi*,  59  Mo.  App.  44. 

Engineer's  Estimates  and  Certificates  are  governed  by  the  same 
rules  as  control  architects'  certificates,  and  an  agreement  in  a  con- 
struction contract  providing  that  estimates  of  the  quantity  or  qual- 
ity of  work  done  thereunder  shall  be  referred  to  an  engineer,  whose 
determination  of  such  question  shall  be  conclusive  upon  the  parties 
Is  valid,  and  when  an  award  has  been  made  thereunder  in  good 
faith  it  is  binding  upon  tlie  parlies:  Ross  v.  McArthur,  85  Iowa,  203; 
McNamara  v.  Harrison,  81  Iowa,  486;  Ogden  v.  United  States,  60 
Fed.  Rep.  725;  Langdon  v.  Northfield,  42  Minn.  464.  An  award  made 
thereunder  In  good  faith  under  such  an  agreement  is  conclusive, 
though  the  engineer  making  it  is  a  stockholder  in  a  company  whicl^ 
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i8  one  of  the  contracting  parties:  Williams  v.  Chicago  etc.  Ry.  Co.» 
132  Mo.  4G3;  34  Am.  St.  Rep.  403.  A  stipulation  in  a  constnictioa 
contract  that  it  shall  be  executed  under  the  direction  of  a  certain 
engineer,  by  whose  measurements  and  calculations  the  amount  of 
worlc  performed  shall  be  determined,  and  whose  determination  shall 
be  final,  is  valid  and  binding,  and  such  determination,  when  made  in 
good  faith.  Is  conclusive  upon  the  parties,  and  can  be  attacked  or 
impeached  only  for  fraud  or  such  gross  mistake  as  Implies  bad 
faith  or  a  failure  to  exercise  an  honest  judgment:  Langdon  v.  North- 
Held,  42  Minn.  464;  Williams  v.  Chicago  etc.  Ry.  Co.,  112  Mo.  463; 
34  Am.  St.  Rep.  403;  Mackler  v.  Mississippi  etc.  R.  R.  Co.,  62  Mo. 
App.  677;  Matter  of  Freel,  148  N.  Y.  165;  Faunce  v.  Burke,  16  Pa. 
St.  469;  55  Am.  Dec.  519;  Lake  View  v.  MacRitchie,  134  111.  203; 
Sweet  V.  Morrison,  116  N.  Y.  19;  15  Am.  St.  Rep.  376;  Chicago  etc. 
Ry.  Co.  V.  Price,  138  U.  S.  185;  Lewis  v.  Chicago  etc.  Ry.  Co.,  49- 
Fed.  Rep.  708.  It  has,  however,  been  decided  In  Indiana  that  while 
the  estimate  of  an  engineer  is  prima  facie  correct,  and  that  the  bur- 
den is  on  the  person  attacking  it  to  show  fraud  or  mistake,  such  aa 
('Stimate  is  not  conclusive  and  cannot  be  made  so  by  an  agreement 
of  the  parties  In  advance.  "We  underetand  it  to  be  well  settled  by 
our  decisions  that  parties  cannot,  in  advance,  oust  the  jurisdiction 
of  the  courts  and  make  conclusive  the  estimate  of  an  engineer  or 
other  person":  McCoy  v.  Able,  131  Ind.  417-422.  A  provision  In  a 
construction  contract  that,  when  the  work  is  completed  there  shall 
be  a  final  estimate  made  by  the  engineer  of  the  quantity,  quality,. 
a)id  value  of  the  work,  and  the  balance  after  deducting  monthly  pay- 
ments, and,  on  the  contractor's  giving  a  release,  shall  be  paid  in  full,, 
is  not  an  agreement  that  the  engineer's  estimate  shall  be  concluslver 
Central  Trust  Co.  v.  Louisville  etc.  Ry.  Co.,  70  Fed.  Rep.  282.  But,, 
even  when  such  estimates  are  made  conclusive  by  stipulation,  the 
courts  will  relieve  against  mistakes  in  measurements  and  calcula- 
tions appearing  upon  the  face  of  the  estimates,  or  clearly  proven,  or 
from  a  neglect  to  measure  or  estimate  any  particular  part  of  the 
work,  or  from  wrong  constructions  put  upon  the  provisions  of  the 
contract  by  the  engineer;  but  the  courts  will  not  relieve  against  al- 
leged mistakes  In  determining  the  kind  of  materials  used,  nor 
against  slight  discrepancies  in  measurements:  Lewis  v.  Chicago  etc» 
Ry.  Co.,  49  Fed.  Rep.  708.  Although  the  contract  between  the  par- 
ties stipulates  that  In  all  questions  connected  with  certain  estimate* 
requiivd,  and  the  amounts  payable  under  the  contract,  the  decision 
of  the  engineer  of  one  of  the  parties  shall  be  final  and  conclusive, 
yet.  If  the  conduct  of  such  engineer  is  fraudulent,  or  he  Is  guilty  of 
a  mistake  so  gross  as  to  amount  to  fraud  on  the  rights  of  the  oppos- 
ing party,  the  latter  is  not  bound  by  his  estimates,  and  may  main- 
tain his  action  on  the  contract  to  recover  the  true  amount  due  him: 
Norfolk  etc.  R.  R.  Co.  v.  Mills.  91  Va.  613.  And  the  fact  that  the 
engineer  is  in  the  employ  of  one  of  the  parties  does  not  commit  him 
to  the  consequences  of  the  engineer's  misconduct  In  making  esti- 
mates resulting  from  collusion  with  the  other  party  while  acting  as 
arbiter  for  both  parties:  Gonder  v.  Berlin  Branch  R.  R.  Co.,  171  Pa. 
St.  492.    In  an  action  to  recover  for  work  done  under  a  construction 
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contract,  which  stipulates  that  the  amount  of  work  shall  be  deter- 
mined by  the  measurements  and  certificate  of  a  certain  engineer, 
which  shall  be  conclusive,  such  estimate  and  certificate  may 
l>e  impeached  for  fraud  or  gross  mistake  implying  bad  faith, 
•and,  on  a  quantum  meruit,  the  plaintiff  may  recover  the 
value  of  the  work  done:  Williams  v.  Chicago  etc.  Ry.  Co., 
112  Mo.  463;  34  Am.  St.  Eep.  403.  Or  upon  proof  that  the 
engineer,  after  repeated  requests,  has  neglected  and  refused  to  sign 
the  final  estimate,  though  present  while  the  work  was  in  progress, 
the  contractor  may,  upon  proof  of  the  construction  of  the  work  ac- 
cording to  the  contract,  recover  the  whole  or  the  balance  of  the 
contract  price  then  due,  without  the  production  of  the  engineei*'s  esti- 
jnate  or  certificate  of  the  completion  of  the  work:  Coon  v.  Citizens' 
AVater  Co.,  152  Pa.  St.  644;  Williams  v.  Chicago  etc.  Ry.  Co.,  112  Mo. 
463;  34  Am.  St.  Rep.  403. 

FRAUD— EVIDENCE  TO  PROVE.— If  the  facts  and  clrcum- 
«tances  surrounding  the  case  and  directly  proved  are  such  as  would 
lead  a  reasonable  man  to  the  (ronclusion  that  fraud  in  fact  existed, 
this  is  all  the  proof  which  the  law  requires:  Williams  v.  Harris,  4 
S.  Dak.  22;  46  Am.  St.  Rep.  753.  See,  also,  the  notes  to  Tuteur  v. 
Chase,  14  Am,  St.  Rep.  579,  and  Brown  v.  Mitchell,  11  Am.  St.  Rep. 
759. 


Fort  v.  Wells. 

(14  Indiana  Appeals,  531.] 

CONVERSION  —  BROKERS  BUYING  AND  SELLING 
STOLEN  PROPERTY.— A  broker  who,  in  good  faith,  sells  stolen 
property  for  a  thief  on  commission,  and  a  broker  who  acts  in  good 
faith  on  commission  for  the  buyer  of  such  property,  are  both  liable 
to  the  true  owner  thereof  for  conversioiu 

Kealing  &  Hugg  and  E.  E.  Stevenson,  for  the  appellants. 

S.  Ashby,  for  the  appellee. 

****  DAVIS,  J.  The  appellee,  Oliver  "Wells,  brought  this  ac- 
tion, September  18,  1893,  in  the  Marion  superior  court,  against 
the  appellants  John  W.  Fort,  William  M.  Johnston,  E.  Nathan 
Wilkinson,  Thomas  B.  Wilkinson,  partners  under  the  firm  name 
of  Fort,  Johnston  &  Co.  (by  which  firm  name  said  appellants  will 
be  called  in  this  opinion),  and  the  appellants  Thomas  A.  JefTrey, 
Alonzo  Powell  and  John  Powell  doing  business  under  the  firm 
name  and  style  of  Jeffrey,  Powell  &  Co.  (by  which  firm  name  said 
appellants  will  be  called  in  this  opinion),  for  the  wrongful  and 
unlawful  conversion  of  thirteen  head  of  two  year  old  steers. 

Fort,  Johnston  &  Co.  were  general  commission  salesmen  of  live- 
stock. Jeffrey,  Powell  &  Co.  were  cattle  dealers  engasred  in  buy- 
ing stock  for  others.    It  appears  that  a  man  under  the  assumed 
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name  of  J.  W.  French,  on  or  about  August  8,  1893,  stole  the  cat- 
tle from  the  appellee  and  drove  them  to  the  Onion  Stock  Yard* 
at  "West  Indianapolis.  Fort,  Johnston  &  Co.,  acting  as  commission 
merchants  for  him  in  the  sale,  sold  the  cattle  to  Jeffrey,  Powell 
&  Co.,  acting  as  commission  merchants  *"**  in  the  purchase  for 
parties  in  Pennsylvania.  Fort,  Johnston  &  Co.,  at  the  time  of 
the  sale,  paid  said  French  by  their  firm  check,  four  hundred  and 
fifty-two  dollars  and  eighty-six  cents,  for  the  cattle.  Afterward 
on  the  same  day  or  next,  Jeffrey,  Powell  &  Co.  paid  Fort,  Johns- 
ton &  Co.  by  their  firm  check,  four  hundred  and  sixty-one  dollar* 
and  ninety-six  cents  for  the  cattle.  The  commission  of  Fort,. 
Johnston  &  Co.  for  making  the  sale  was  six  dollars  and  fifty 
cents.  The  other  expenses  appear  to  have  been  two  doUara  and 
sixty  cents.  Jeffrey,  Powell  &  Co.  shipped  the  cattle  to  the  par- 
ties in  Pennsylvania,  for  whom  they  purchased  them,  who  after- 
ward paid  said  firm  the  purchase  price  for  the  cattle,  together 
with  a  commission  at  the  rate  of  ten  dollars  a  car  for  buying  the 
cattle.     Judgment  was  rendered  against  all  of  said  appellants. 

Each  of  said  firms  has  separately  assigned  as  error  that  the 
court  erred  in  overruling  the  motion  of  said  appellants  for  a  new 
trial.  The  reasons  assigned  in  the  motion  for  a  new  trial  are: 
1.  That  the  verdict  of  the  jury  is  not  sustained  by  sufficient  evi- 
dence; 2.  That  the  verdict  of  the  jury  is  contrary  to  law;  3.  The 
admission  by  the  trial  court  of  hearsay  evidence  on  the  part  of  the 
appellee. 

Fort,  Johnston  &  Co.  in  their  separate  motion  also  assign  the 
additional  reasons:  1.  That  the  damages  assessed  by  the  jury  are 
excessive;  2.  That  the  court  erred  in  giving  certain  instructions; 
3.  That  the  court  erred  in  refusing  to  give  certain  instructions. 
The  appellee  contends  that  under  the  decision  in  De  Hart  v. 
Board  etc.,  143  Ind.  363,  the  evidence  is  not  in  the  record. 

The  assignment  of  errors  does  not  contain  the  names  ^'^  of 
the  appellants  in  full.  The  Christian  names  of  two  of  the  appel- 
lants are  omitted:  Brown  v.  Trexler,  132  Ind.  106. 

Waiving  these  questions,  however,  and  assuming  that  the  evi- 
dence is  in  the  record,  we  have  read  the  evidence  in  the  light  of 
the  argument  of  counsel  for  appellants. 

We  are  satisfied  that  if  the  appellee  was  entitled  to  recover,  the 
damages  assessed  are  not  excessive;  that  there  was  no  error  in 
either  the  giving  or  the  refusal  of  instructions;  and  that  the  ad- 
mission of  the  alleged  hearsay  testimony  was  in  any  event  harm- 
less 
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The  only  meretorious  question  presented  on  this  appeal,  in  the 
view  we  take  of  the  case,  is  whether  the  appellants  Fort,  Johnston 
<&  Co.,  who  acted  as  brokers  in  selling  the  cattle  for  French,  and 
paid  to  him  the  proceeds  with  no  knowledge  that  he  had  stolen 
them,  and  whether  the  appellants  Jeffrey,  Powell  &  Co.,  who 
acted  as  brokers  in  buying  the  cattle  for  other  parties  to  whom 
they  shipped  them,  are  liable  for  the  conversion  of  the  cattle  to 
appellee. 

In  Alexander  v.  Schwackhamer,  105  Ind.  81,  55  Am.  Rep.  180, 
the  supreme  court,  by  Judge  Mitchell,  quotes  with  approval  from 
Hills  V.  Snell,  104  Mass.  173,  6  Am.  Rep.  216,  as  follows:  "  'Even 
an  auctioneer  or  broker,  who  sells  property  for  one  who  has  no 
title,  and  pays  over  to  his  principal  the  proceeds,  with  no  knowl- 
edge of  the  defect  of  title  or  want  of  authority,  is  held  to  be  lia- 
ble for  its  conversion  to  the  real  owner":  Schearer  v.  Evans,  89 
Ind.  400;  Breckinridge  v.  McAfee,  54  Ind.  141;  Hollins  v.  Fowl- 
er, L.  R.  7  H.  L.  Cas.  575, 

It  is  clear  that  Fort,  Johnston  &  Co.  acted  in  good  faith  in 
selling  appellee's  cattle  for  the  thief,  and  that  Jeffrey,  Powell  & 
Co.  acted  in  good  faith  in  buying  the  cattle  for  and  shipping 
them  to  parties  in  Pennsylvania.  *^^*  Each  of  said  firms  received 
a  broker's  commission  and  not  a  trade  profit  on  the  transaction. 

In  a  recent  case  we  quoted  with  approval  from  Laverty  v. 
Snethen,  68  N.  Y.  522,  23  Am.  Rep.  184,  the  following:  "The 
question  of  good  faith  is  not  involved.  A  wrongful  intent  is  not 
■an  essential  element  of  the  conversion.  It  is  sufficient  if  the  own- 
er has  been  deprived  of  his  property  by  the  act  of  another  assum- 
ing an  unauthorized  dominion  and  control  over  it":  Kidder  v. 
Biddle,  13  Ind.  App.  653. 

The  ignorance  of  appellants  as  to  the  rights  of  the  appellee 
was  not  occasioned  by  anything  said  or  done  by  the  appellee.  The 
appellants,  by  their  acts,  assumed  an  unauthorized  dominion  and 
eontrol  over  the  appellee's  cattle.  The  fact  that  they  were  act- 
ing for  others  cannot  avail  them:  Kidder  v.  Biddle,  13  Ind.  App. 
€53. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

TROVER— CONVERSION— SELIilNG  STOLEN  ARTTCLB  BY 
BROKER.— A  stockbroker  who  sells  certificates  of  stock  received  by 
him,  for  sale,  from  one  who  stole  thera,  Is  guilty  of  a  conversion  of 
them  and  Is  liable  to  the  true  owner  of  the  stock  for  Its  value,  al- 
though the  thief  at  the  time  he  delivered  to  him  the  stock,  repre- 
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«ented  himself  to  be  Its  owner,  and  the  broker,  In  good  faith  and 
without  notice  of  the  theft,  sold  the  stock  and  paid  to  the  thief  the 
proceeds  of  the  sale:  Swim  t.  Wilson,  90  Cal.  126;  25  Am.  St.  Rep. 
110,  and  note. 


Prudential  Insurance  Company  v,  Touno. 

LU  Indiana  Appealb,  660.] 

INSURANCE— LIFE-ASSIGNMENT  OF.— Although  a  policy 
of  life  insurance  provides  that  It  is  payable  to  the  "executor  or  ad- 
ministrator" of  the  insured,  reserving  the  right  to  the  insurer,  at 
Its  option,  to  pay  the  amount  of  the  Insurance  to  any  person  appear- 
ing to  the  Insurer  to  be  entitled  thereto  by  reason  of  having  in- 
curred expense  in  the  burial  of  the  insured,  the  policy  may  be  as- 
signed by  the  latter  and  the  amount  thereof  recovered  by  the  as- 
signee against  the  Insurer,  unless  the  latter  has  exercised  the  option 
thus  reserved. 

APPELLATE  PRACTICE— BILL  OP  EXCEPTIONS.— Unless 
the  record  on  appeal  shows  affirmatively  that  the  bill  of  exceptions 
was  filed  after  It  was  signed  by  the  court,  it  does  not  become  a 
part  of  the  record  and  cannot  properly  be  embodied  in  the  transcript 
or  considered  on  appeaL 

J.  E.  Williamson,  for  the  appellant. 

Gilchrist  &  De  Bniler,  for  the  appellee* 

*®*  ROSS,  J.  The  appellee  sued  and  recovered  judgment 
against  the  appellant  upon  two  policies  of  insurance  issued  by 
appellant  upon  the  life  of  Flodoroada  Young,  the  son  of  appellee. 

By  each  of  the  policies  of  insurance  the  appellant  promises  to 
pay  to  the  "executor  or  administrator"  of  the  insured  within 
twenty-four  hours  after  satisfactory  proof  of  his  death,  the  sum 
of  one  hundred  and  forty  dollars,  "unless  settlement  shall  be 
made  under  the  provisions  of  article  second,"  which  reads  as  fol- 
lows: "The  company  may  pay  the  sum  of  money  insured  hereby  to 
any  relative  by  blood,  or  connection  by  marriage,  of  the  insured, 
or  to  any  other  person  appearing  to  said  company  vs  b^  equitably 
entitled  to  the  same  by  reason  of  having  incurred  expense  in  any 
way  on  behalf  of  the  insured  for  his  or  her  burial,  or  for  any 
other  purpose,  and  the  production  by  the  company  of  a  receipt 
signed  by  any  or  either  of  said  persons,  or  of  other  sufficient  proof 
of  such  payment  to  any  or  either  of  them,  shall  be  conclusive  evi- 
dence that  such  sum  has  been  paid  to  the  person  or  persons  en- 
titled thereto,  and  that  ^^^  all  claims  under  this  policy  have  been 
fully  satisfied." 

It  is  alleged  in  the  complaint  that  the  insured  designated  the 
appellee  as  the  beneficiary  and  directed  the  appellant  to  pay  the 


J20  Prudential  Insubance  Co.  v.  Young.     [ladiaaa, 

amoimt  of  said  policies  to  her  upon  his  death.  The  application 
or  request  in  which  the  insured  designated  the  appellee  as  the 
beneficiary  was  made  upon  a  printed  form  prepared  and  furnished 
by  the  appellant,  in  which  it  was  provided  that  nothing  therein 
contained  should  in  any  manner  vary  any  of  the  provisions,  agree- 
ments, or  conditions  contained  in  the  policy,  and  that  appellant 
might,  "at  its  option,  pay  said  benefit  according  to  the  said  pro- 
viso, or  article  second,  anything  herein  to  the  contrary  notwith- 
standing." A  copy  of  this  application  or  request  was  filed  with 
the  complaint. 

The  appellant  insists  that  neither  paragraph  of  the  complaint 
states  a  cause  of  action  in  appellee;  that  the  policies  on  their  face 
designate  the  executor  or  administrator  of  the  insured  as  the 
beneliciary,  and  that  the  insured  could  not  change  the  beneficiary 
designated  in  the  policies  without  the  knowledge  or  consent  of  the 
appellant;  that  the  complaint  fails  to  allege  tiiat  such  consent 
was  given  or  that  appellant  had  been  notified  of  the  change  in 
beneficiaries.  And  further  that,  even  had  notice  of  the  change 
been  given,  it  was  optional  with  appellant  as  to  whether  or  not 
it  would  recognize  the  change  and  pay  the  new  beneficiary  named, 
or  make  payment  as  the  policy  provided  under  "article  second." 

It  is  well  settled  in  this  state  that  the  beneficiary  named  in  an 
ordinary  policy  of  insurance,  issued  by  a  regular  life  insurance 
company,  cannot  be  changed  without  the  consent  of  such  bene- 
ficiary: Pence  v.  Makepeace,  65  Ind.  345;  Wilbum  v.  Wilbum, 
83  Ind.  55;  Harley  v.  Heist,  86  Ind.  196;  44  Am.  Rep.  285; 
Presbyterian  etc.  Assur.  Fund  v.  Allen,  106  '^^  Ind.  593;  Kline 
V.  National  Ben.  Assn.,  Ill  Ind.  462;  60  Am.  Eep.  703. 

The  policies  sued  on  did  not  designate  a  beneficiary  in  whom 
the  right  to  benefits  under  the  policy  vested.  The  insured  had 
neither  an  executor  nor  an  administrator,  and  could  not  have 
until  after  his  death.  There  was  no  one,  therefore,  in  whom 
title  to  the  policy  could  vest  unless  it  vested  in  some  oile  of  the 
persons  referred  to  in  article  second.  "We  think  no  right  vested 
in  the  persons  referred  to  in  this  article,  if  for  no  other  reason 
than  that  their  right  depended  upon  the  willingness  of  the  ap- 
pellant to  recognize  them,  which  it  was  not  bound  to  do.  But  it 
is  plain  that  the  beneficiary  designated  was  the  insured's  estate, 
and  was  the  property  of  his  estate  and  if  he  had  died  without 
changing  the  beneficiary  it  could  have  been  collected  as  part  of 
the  assets  of  the  estate  and  used  to  pay  his  debts.  In  fact  the^ 
policies  were  made  payable  to  the  insured  himself,  and  the  rights 
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thereunder  accrued  to  him,  and  as  his  property  he  had  a  right  to 
sell,  assign,  or  transfer  them  the  same  as  any  other  chose  in  action, 
subject,  however,  to  the  restriction  which  the  law  places  around 
the  transfer  of  policies  of  insurance  on  the  lives  of  persons. 
When  the  insured  designated  the  appellee  as  the  beneficiary,  he, 
in  effect,  assigned  and  transferred  to  her  his  rights  in  the  policies, 
and  they  vested  in  her  at  once.  What  effect  a  payment  in  ac- 
cordance with  the  provision  of  article  second  would  have  upon 
appellee's  right  of  recovery  is  not  presented,  hence  we  decide 
nothing  with  reference  to  that  question.  The  complaint  is  suffi- 
cient to  withstand  a  demurrer  for  want  of  facts. 

The  other  questions  urged  by  appellant  for  a  reversal  of  the 
judgment  of  the  court  below  require  an  examination  of  the  evi- 
dence, which  is  not  properly  in  the  record.  Unless  the  record 
shows  affirmatively  that  a  bill  of  *****  exceptions  waa  filed  after  it 
was  signed  by  the  court,  it  does  not  become  a  part  of  the  record 
and  cannot  properly  be  embodied  in  a  transcript  on  appeal. 

It  appears  from  the  transcript  of  the  record  and  proceedings  of 
the  court  below  that  on  the  sixth  day  of  June,  1894,  the  same  be- 
ing the  third  judicial  day  of  the  June  term,  1894,  of  the  said 
court,  the  appellant's  motion  for  a  new  trial  was  overruled,  an 
appeal  prayed  to  this  court,  ten  days  given  to  file  an  appeal  bond 
and  sixty  days  to  prepare  and  file  bill  of  exceptions.  On  June 
16,  1894,  the  same  being  the  twelfth  judicial  day  of  the  June 
term,  1894,  of  said  court,  the  record  says:  "Comes  the  defendant 
and  files  its  appeal  bond  in  the  sum  of  $250.00  with  W.  L.  Sworm- 
stedt,  as^urety;  which  bond  is  now  approved. 

"Now  comes  the  defendant  and  files  its  bill  of  exceptions  here- 
in which  is  now  made  a  part  of  the  record,  this  23d  day  of  May, 
1895." 

This  last  clause  appears  to  have  been  written  in  the  transcript 
at  another  and  different  time  from  that  when  the  remainder  of 
the  order  was  copied,  and  it  shows  that  it  was  originally  written 
as  "May,  1894,*'  and  then  the  4  changed  to  a  5,  making  it  read 
"May,  1895." 

Of  course,  it  is  plain  that  the  court  in  the  entry  of  its  doings 
of  June  16,  1894,  could  not  note  the  filing  of  a  bill  of  exceptions 
on  the  "23d  day  of  May,  1895,"  nearly  a  year  after  the  order  was 
made. 

The  bill  itself  shows  that  it  was  tendered  to  the  presiding  judge 
for  signature  on  the  sixth  day  of  July,  1894,  but  not  approved 
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by  him,  and  that  it  was  signed  and  approved  by  nis  successor  on 
the  twenty-third  day  of  May,  1895. 

The  certificate  of  the  clerk  attached  to  the  transcript  is  dated 
July  23,  1895,  which  is  more  than  one  year  ^^^  after  the  rendi- 
tion of  the  judgment  appealed  from.  And  in  his  certificate  the 
clerk  does  not  certify  that  the  bill  was  ever  filed.  Neither  does 
the  bill  itself  contain  a  file  mark  showing  either  that  it  was  filed 
as  a  bill  pf  exceptions  after  being  signed  by  the  judge  or  that  the 
longhand  manuscript  of  the  evidence  was  filed  before  it  was  in- 
serted in  the  bill. 

The  judgment  of  the  court  below  is  affirmed. 


INSUKANCE— LIFE— ASSIGNMENT.— A  policy  on  the  Ufe  of  the 
assured,  payable  to  his  legal  representatives,  may  be  assigned  by 
him  with  the  assent  of  the  insurers,  and  the  rights  of  the  assignees 
are  paramount  to  the  claims  of  the  heirs  or  personal  representatives 
of  the  assured:  Robinson  v.  Hurst,  78  Md.  59;  44  Am.  St.  Rep.  266, 
and  note.  See,  also,  the  extended  notes  to  Currier  v.  Continental 
etc.  Ins.  Co.,  52  Am.  Rep.  143,  and  fiicker  y.  Charter  Oak  etc  Ium, 
Co,  28  Am.  Bepw  282. 
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or 

KENTUCKY. 


Central  Kentdoky  Lunatio  Asylum  v,  Cravbjt. 

[98  Kbntuckt.  105.] 

HOMESTEAD— ABANDONMENT— If  a  man's  wife  Is  ad- 
Judged  a  lunatic  while  the  family  Is  occupying  and  claiming  prop- 
erty as  a  homestead,  the  fact  that  the  husband,  after  the  confine- 
ment of  his  wife  In  the  asylum,  slept  at  his  father's  house  part  of 
the  time,  and  took  his  meals  there  all  the  time,  is  not  an  act  of  aban- 
donment of  the  homestead. 

HOMESTEAD— EXEMPTION  OF,  AGAINST  STATE,  FROM 
EXECUTION.— A  homestead  is  not  liable  to  execution  on  a  judg- 
ment for  the  expenses  of  keeping  the  debtor's  wife  in  one  of  the  lu< 
natlc  asylums  of  the  commonwealth. 

S.  W.  Tolin,  for  the  appellant. 

J.  M.  Lassing  and  O'Hara  &  Eouse,  for  the  appellee. 

106  PAYNTER,  J.  James  T.  Craven  owned  and  with  his 
wife  occupied  a  house  and  two  acres  of  land  as  a  homestead. 
They  had  no  children.  In  1885  the  wife  was  adjudged  a  lunatio 
and  confined  in  the  Central  Kentucky  Lunatic  Asylum,  since 
which  time  she  has  remained  there.  The  husband  failing  to  pay 
the  expenses  of  his  wife  at  the  asylum,  this  action  was  instituted 
by  appellant  to  subject  the  property  to  the  payment  of  the  claim 
arising  from  the  confinement  of  the  wife  in  that  institution. 

The  property  is  less  than  one  thousand  dollars  in  value.  Ap- 
pellee claimed  it  was  exempt  as  a  homestead,  and  the  court  below 
sustained  his  claim  and  adjudged  it  to  him.  To  review  that  judg- 
ment of  the  court  this  appeal  is  prosecuted. 

It  is  insisted  that  the  appellee's  petition  is  defective  because 
it  is  not  sufficiently  alleged  that,  at  the  time  of  the  levy  of  the 
execution  on  the  property,  he  was  "occupying"  it  as  a  home- 
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stead.  Without  stopping  to  inquire  as  to  the  correctness  of  thi* 
position,  it  is  sufficient  to  say  that  the  appellant's  answer  cured 
the  supposed  defect  because  it  denies  the  occupancy  of  appellee. 
It  is  claimed  by  appellant  that  the  appellee  is  not  entitled  to 
the  property  as  a  homestead  for  two  reasons:  One  because  he 
had  abandoned  the  premises  after  the  confinement  of  his  wife  in 
the  asylum,  and  the  other  because  in  no  event  is  it  exempt  from 
the  claim  of  the  commonwealth.  Since  the  confinement  of  his 
wife  in  the  asylum  appellee  has  kept  his  household  goods  in  his 
dwelling,  and  his  other  personal  property  on  the  place.  He  has 
slept  part  of  the  time  at  his  house  and  part  of  the  time  at  hia 
father's,  who  ^^"^  lives  a  short  distance  from  him.  He  has  taken 
his  meals  at  his  father's  since  his  wife's  confinement  in  the  asy- 
lum. These  are  the  facts  upon  which  it  is  claimed  he  has  aban- 
doned his  homestead,  and  is  no  longer  a  housekeeper  with  a 
family. 

There  is  no  question  that  he  was  a  bona  fide  housekeeper  with 
a  family,  occupying  and  claiming  the  property  as  a  homestead 
when  his  wife  was  adjudged  a  lunatic.  The  facts  show  that  there 
has  been  no  intention  on  the  part  of  the  claimant  to  abandon 
the  homestead.  There  lias  been  no  abandonment  of  it,  unless  the 
forced  a1  senee  of  his  wife  amounts  to  an  abandonment. 

The  fact  that  he  sometimes  slept  at  his  father's  house,  and 
took  his  meals  there  all  tlie  time,  would  be  no  act  of  abandon- 
ment. A  party  would  not  lose  his  homestead  because  he  and  his 
family  occasionally  slept  elsewhere  and  continuously  boarded 
elsewhere.  To  do  this  would  not  deprive  them  of  the  character 
of  housekeepers  in  fact  or  in  contemplation  of  the  homestead 
law. 

When  the  homestead  right  has  once  attached,  the  claimant 
can  move  away  from  it  and  still  hold  it  as  a  homestead  if  he  has 
a  purpose  to  again  live  on  it  and  make  it  his  home.  Such  tem- 
porarj'  absence  does  not  deprive  him  of  his  homestead.  His  wife 
was  as  much  a  part  of  his  family  as  if  she  had  been  living  with 
him.  Tlie  husband  continued  under  the  same  legal  and  moral 
obligation  to  support  her  as  existed  before  she  was  adjudged  a 
lunatic.  The  absence  of  the  wife  was  not  even  voluntary.  Tt 
was  enforced  by  disease,  to  treat  which  it  was  necessary  to  con- 
fine her  in  the  asylum.  She  may  at  any  time  have  her  reason  re- 
stored and  claim  her  husband's  protection  and  support.  For 
the  purpose  of  determining  the  husband's  right  to  his  home- 
stead ****  she  must  be  regarded  as  constituting  part  of  his- 
family  and  living  with  him. 
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This  court  held,  in  Commonwealth  v.  Cook,  8  Bush,  220,  8 
Am.  Kep.  456,  that  the  general  rule  in  regard  to  the  construc- 
tion of  statutes  is,  that  the  state  is  not  to  be  regarded  as  em- 
braced within  the  provisions  of  a  statute,  unless  it  is  so  expressed 
or  by  necessary  implication  was  intended  to  be  included.  That 
was  a  case  of  the  default  of  a  sheriff  in  the  collection  and  pay- 
ment of  public  revenues. 

This  court  held,  in  the  case  of  Commonwealth  v.  Lay,  12  Bush, 
283,  23  Am.  Eep.  718,  that  a  homestead  was  exempt  from  the 
payment  of  fines  and  costs  recovered  in  the  name  of  the  com- 
monwealth. In  that  case  the  court  said:  "These  are  ordinary 
executions,  issued  doubtless  for  fines  imposed  or  the  costs  of  the 
proceeding  to  be  paid  to  officers  of  the  court;  and  it  is  obvious 
that  it  never  was  intended  by  the  law-making  power  that  such 
liabilities  on  the  part  of  the  debtor  should  operate  to  deprive  hia 
family  of  the  beneficent  provisions  of  the  statute." 

The  debt  for  the  payment  of  which  it  is  sought  to  deprive 
appellee  of  his  homestead  is  an  ordinary  debt  incurred  for  board 
and  medical  attention  to  the  wife,  and  the  attempt  to  enforce 
it  is  by  the  method  employed  by  ordinary  creditors.  We  cannot 
believe  that  the  legislature,  in  providing  asylums  for  the  unfor- 
tunate, intended  to  wrest  from  the  one  who  was  under  obliga- 
tion to  pay  the  expenses  of  some  inmate,  his  homestead,  when 
the  homestead  law  is  the  result  of  a  wise  public  policy. 

If  the  position  of  the  appellant  is  correct,  the  fact  that  appellee 
had  many  helpless  children  depending  on  him  for  support  would 
add  nothing  to  the  merits  of  his  claim,  from  a  legal  standpoint, 
to  his  homestead. 

From  public  policy  it  is  held  that  the  commonwealth  is  **^ 
•not  to  be  regarded  as  embraced  within  such  provisions  of  the 
statute  unless  so  expressed,  or  by  necessary  implication  was  in- 
tended to  be  included.  On  the  other  hand,  the  homestead  law 
is  founded  on  a  sound  public  policy.  In  this  apparent  conflict  of 
public  policy  we  must  conclude  that  the  legislature  never  in- 
tended that  the  commonwealth  should  subject  its  debtor's  home- 
stead to  the  payment  of  the  expenses  of  keeping  his  wife  in  one 
of  her  asylums. 

The  judgment  is  afiirmed. 

HOMESTEAD  —  ABANDONMENT  —  EXEMPTION.  —  Remov- 

Inc:  from  a  homestead  and  residing  eleswhere  temporarily  for  the 
purpose  of  business,  health,  or  pleasure,  does  not,  unless  coupled 
■with  an  intention  not  to  return,  work  an  abandonment  of  the  honie- 
«tead:  Edwards  v.  Reld,  39  Neb.  845;  42  Am.  St.  Rep.  607.  A  home- 
stead exemption  Is  not  lost  by  temporary  removal  from  the  home- 
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stead:  McDermott  v.  Kernan,  72  Wis.  2G8;  7  Am.  St.  Rep.  864.  Home- 
steads are  not  subject  to  forced  sale,  either  on  execution  or  on  any 
otlier  final  process  of  the  court:  Acliley  v.  Chamlierlain,  16  Cal.  181  ^ 
76  Am.  Dec.  516;  and  the  state  must  submit  to  the  same  exemption* 
of  a  defendant's  property  that  it  imposes  upon  its  citizens:  See  mono- 
graphic note  to  Mertz  y.  Berry,  45  Am.  St.  Kep.  '683,  389,  showing 
claims  for  which  homestead  Is  liable. 


Kentucky  "Wagon  Mfg.  Co.  v.  Ohio  &  Mississippi 
Eailway  Company. 

[98  Kentcckt,  152.] 

RAILROADS-€AR  SERVICE  ASSOCIATION— CHARGE 
POR  DETENTION  OF  CARS.— If  a  common  carrier's  cars  are  de- 
tained by  the  consignor  or  consignee  beyond  a  reasonable  time  with- 
in which  to  load  and  unload  them,  there  may  be  a  reasonable  charge 
for  such  detention,  which  may  be  imposed  by,  and  enforced  through^ 
what  are  known  as  car  service  associations. 

RAILROADS— CAR  SERVICE  ASSOCIATION— REASON- 
ABLENESS OF  RULES— QUESTION  OF  FACT.— Whether  a 
charge  of  one  dollar  per  day,  or  fraction  thereof,  made  for  deten- 
tion of  cars,  and  use  of  track,  on  cars  not  unloaded  within  forty- 
elglit  hours  after  arrival,  not  Including  Sundays  and  legal  holidays^ 
and  on  empty  cars  not  loaded  within  forty-eight  hours  after  being 
placed,  is  a  reasonable  charge,  and  whether  the  time  fixed  for  the 
loading  and  unloading,  as  required  by  car  service  rules,  is  a  reason- 
able time,  are  questions  of  fact. 

RAILROADS-CAR  SERVICE  RULES— HOW  AFFECTED 
BY  WEATHER.— It  Is  no  objection  to  a  rule  of  a  car  service  asso- 
ciation imposing  a  charge  upon  the  consignor  or  consignee  for  de- 
taining a  car  beyond  a  reasonable  time,  that  no  exception  is  made 
in  behalf  of  the  shipper  by  reason  of  an  unfavorable  condition  o'f  the 
weather.  The  rule  as  to  loading  and  unloading  must  allow  time 
enough  to  meet  all  cases  likely  to  arise,  and,  when  it  does  so,  a  rare 
and  exceptional  circumstance  incident  to  a  particular  shipper,  at  a 
particular  time,  cannot  annul  the  rule. 

RAILROADS— CAR  SERVICE  ASSOCIATION— CONSULT- 
ING SHIPPER.— If  the  rules  of  a  car  service  association  are  rea- 
sonable, the  fact  that  the  shipper  was  not  consulted  in  framing  them 
does  not  vitiate  them,  nor  can  he  complain  of  the  fact  that  no  reci- 
procity of  indemnity  o  rcounter  penalties  are  provided,  as'  the  car- 
rier may  be  held  accountable  for  any  dereliction  of  duty. 

RAILROADS— CAR  SERVICE  ASSOCIATION— SEPARATE! 
AND  JOINT  ENFORCEMENT  OF  RULES.— Railroad  companies 
do  not  surrender  their  corporate  autonomy  and  functions  by  rele- 
gating the  control  and  management  of  their  affairs  to  the  control  of 
a  car  service  association;  and,  if  the  car  service  rules  may  be  en- 
forced by  the  respective  carriers  in  their  separate  capacities,  they 
may  be  enforced  by  them  jointly. 

RAILROADS-CAR  SERVICE  RULE  NOT  IN  VIOLATION 
OF  LAW.— A  rule  of  a  car  service  association,  fixing  a  uniform 
charge  for  the  detention  of  cars  by  the  consignor  or  consignee  be- 
yond a  reasonable  time  In  which  to  load  or  unload  them,  does  not 
violate  the  law  preventing  agreements  among  rival  carriers  not  ta 
compete  with  on?  anotiier. 
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RAILROADS— CAR  SERVICE  ASSOCIATION  —  STORAGE 
CHARGES.— The  fact  that  the  delivering  road,  under  car  service 
rules,  is  authorized  to  collect  storage  charges  on  cars  that  do  not 
belong  to  it  l»ut  to  other  companies,  and  which  are  received  from 
connecting  lines,  affords  a  shipper  no  just  ground  of  complaint,  as, 
under  the  universal  practice  among  shippers,  loaded  cars  are  re- 
ceived from  connecting  lines,  and  are  used  and  controlled  by  the  re- 
ceiving company  as  its  own  property. 

RAILROADS- CAR  SERVICE  ASSOCIATION— RETENTION 
OF  SHIPMENT  UNTIL  STORAGE  CHARGES  ARE  PAID.— 
If,  upon  any  particular  shipment,  storage  charges  have  accumulated 
before  it  's  unloaded  by  the  consignee,  and  it  is  still  In  the  car  of 
the  carrier,  it  may  be  retained  until  the  regulations  of  the  car  ser- 
vice association  are  complied  with  and  the  charges  paid. 

RAILROADS— DELIVERY  NOT  EXCUSED  BY  REFUSAL 
TO  PAY  CAR  SERVICE  FEES.— Common  carriers,  members  of  a 
car  service  association,  have  no  right  to  decline  to  switch  cars  for, 
or  to  refuse  to  deliver  freight  consigned  to,  those  who  refuse  to  pay 
for  car  service,  although  they  have  combined. to  resist  the  enforce- 
ment of  the  reasonable  rules  of  the  association;  but  the  carriers' 
duty  to  deliver  cannot  be  enforced  by  those  who  wrongfully  refuse 
to  pay  for  car  service. 

RAILROADS— NONDELIVERY  FOR  FAILURE  TO  PAY 
CAR  SERVICE  FEES— WRONGDOERS.— Although  common  car- 
riers, members  of  a  car  service  association,  have  no  right  to  decline 
to  switch  cars  for,  or  to  refuse  to  deliver  freight  consigned  to,  those 
who  refuse  to  pay  car  service  fees,  the  shippers  thus  in  default  can- 
not Invoke  the  aid  of  equity  to  restrain  the  carriers  from  refusing 
to  deliver  on  their  sldetraclis,  and  to  compel  them  to  do  that  which 
they  admit  it  is  their  duty  to  do,  and  which  they  are  willing  to  do, 
upon  a  compliance  by  the  shippers  with  the  reasonable  rules  of  the 
association.  The  shippers,  having  done  the  first  wrong,  and  thus 
caused  the  wrongdoing  of  the  carriers,  are  not  in  an  attitude  to  ask 
a  court  of  equity  to  right  the  wrong  by  compelling  an  unconditional 
delivery  of  cars  to  them,  and  the  court  may  refuse  to  hear  them. 

W.  0.  Harris  and  Humphrey  &  Davie,  for  the  appellant. 

E.  F.  Trabue,  for  the  appellee,  the  Ohio  &  Mississippi  Eailway 
Company. 

Lyttleton  Cooke,  for  the  appellee,  the  Louisville  &  Nashville 
Eailroad  Company. 

Bullitt  &  Shield,  Gibson,  Marshall  &  Lochre,  and  Helm  & 
Bruce,  of  counsel  for  appellees. 

«»  HAZEliRIGG,  J.  The  Kentucky  Wagon  Company  is  a 
corporation  extensively  engaged  at  South  Louisville  in  the  busi- 
ness of  manufacturing  and  selling  wagons.  Its  works  are  located 
near  the  junction  of  the  tracks  of  the  Louisville  &  Nashville  and 
the  Louisville  Southern  railroad  companies,  and  upon  its  yards 
it  has  its  own  switches  and  sidetracks,  connecting  with  each  of 
these  roads  and  with  these  roads  alone.  It  receives  its  materials 
in  carload  lots,  and  sends  out  much  of  the  finished  ***®  product 
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in  the  same  way.  These  railroad  companies,  the  one  or  the 
other,  have  physical  connection  with  every  other  railroad  enter- 
ing the  city  of  Louisville,  and  are  under  contract  with  the 
wagon  company,  for  a  stipulated  consideration,  to  deliver  upon 
the  sidetracks  of  the  latter  all  loaded  cars  consigned  to  that 
company  over  their  own  lines,  or  over  their  connecting  hues, 
which  cars,  when  unloaded  by  the  wagon  company,  the  carriers 
are  to  remove  free  of  charge. 

In  February,  1890,  the  two  roads  named,  together  with  the 
other  railways  entering  the  city  of  Louisville,  conceiving  that 
their  patrons  who  handled  their  shipments  in  carload  lots  were 
unreasonably  detaining  the  cars  of  the  carriers,  using  them  for 
storage  purposes  and  otherwise  materially  impeding  the  service, 
formed  what  is  known  in  the  record  as  the  Louisville  Car  Ser- 
vice Association,  and  through  it  at  once  promulgated  certain 
rules  and  regulations  calculated  to  remedy  the  evil  and  insure 
the  prompt  unloading  of  the  consignments  and  consequent 
prompt  return  of  the  cars. 

On  the  other  hand,  the  shippers,  conceding  that  the  abuse 
complained  of  had  in  fact  grown  up,  though  not  through  their 
fault,  and  contending  that  the  association  of  the  carriers  was 
illegal  and  wrong-ful,  and  the  rules  they  were  attempting  to  en- 
force unreasonable  and  exorbitant,  formed  a  counter-association 
to  resist  their  enforcement.  The  wagon  company  was  a  mem- 
ber of  this  organization,  and  refusing  to  conform  to  the  rules  of 
the  car  service  association  or  pay  the  charges  accumulating 
against  it  by  reason  of  its  detention  of  cars  for  more  than  forty- 
eight  hours  after  delivery  the  carriers  refused  to  deliver  freight 
consigned  to  it  over  their  respective  lines. 

Thereupon,  in  November,  1890,  the  wagon  company  brought 
this  action  in  equity  against  some  eleven  of  the  *'*''  railroad 
companies  to  restrain  them  from  refusing  to  deliver  to  it  on  its 
sidetracks,  because  of  its  noncompliance  with  the  car  service 
rules,  certain  designated  carloads  of  freight  ready  for  delivery, 
and  from  so  refusing  in  the  future. 

The  original  order  which  issued  on  the  plaintiff's  petition  en- 
joined the  defendants  from  further  refusing  to  deliver  to  the 
plaintiff  the  carloads  of  freight  held  by  them  respectively,  but 
thereafter,  in  August,  1891,  and  after  much  of  the  proof  had 
been  taken,  the  court  so  modified  the  order  as  to  require  the 
wagon  company  to  return  and  redeliver  to  the  railway  com- 
panies the  cars  delivered  by  them  within  the  time  prescribed 
by  the  car  service  rules;  and  such  seems  to  have  been  the  atti- 
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tude  of  the  parties  upon  the  rendition  of  the  final  judgment 
herein  in  December,  1891,  when  the  chancellor  refused  to  grant 
the  relief  asked  by  the  plaintiff,  dissolved  the  injunction,  and 
dismissed  the  petition  without  costs. 

The  question  to  be  determined  at  the  threshold  of  our  investi- 
gation of  this  case  is,  whether  or  not  the  rules  and  regulations 
of  the  associated  defendants  are  reasonable  and  just,  and  such 
as  the  plaintiff  ought  to  have  regulated  its  business  by.  Whether, 
if  reasonable,  the  carriers  might  enforce  them  by  a  combination 
•or  association,  and  whether,  however  reasonable  the  rules  may 
be,  and  however  wrongful  may  have  been  the  action  of  the  de- 
fendants in  resisting  them,  the  carriers  could  lawfully  refuse  to 
deliver  the  freight  consigned  to  the  owners,  are  questions 
to  be  considered  further  along,  as  is  the  question 
whether,  conceding  the  refusal  of  the  carriers  to  deliver  the 
freight  to  have  been  wrongful,  the  plaintiff  is  in  an  attitude  to 
ask  the  chancellor  to  right  the  wrong  by  compelling  an  uncon- 
ditional delivery  of  the  cars  to  it. 

^^^  The  rules  of  the  association  are  of  great  length,  and  need 
not  be  recited  in  detail.  A  discussion  of  the  grounds  upon  which 
the  appellant  seeks  to  impeach  them  will  sufficiently  indicate 
their  nature  and  purpose.  Those  grounds,  as  carefully  grouped 
by  the  learned  chancellor,  are  as  follows:  "1.  That  the  period  of 
forty-eight  hours,  which,  computed  under  car  service  rules,  ex- 
tends to  near  sixty  hours,  within  which  it  is  required  to  unload 
said  cars  after  delivery,  is  too  short;  2.  That  the  demurrage 
charge  of  a  dollar  per  day  per  car  for  the  detention  of  cars  after 
the  expiration  of  said  forty-eight  hours  is  exorbitant  and  exces- 
sive; 3.  That  neither  the  plaintiff  nor  any  other  shipper  or  con- 
signee was  consulted  by  the  defendants  in  the  framing  of  said 
rules,  and  that  neither  it  nor  any  other  shipper  or  consignee  has 
any  voice  in  the  selection  and  appointment  of  the  manager  or 
committee  of  the  car  service  association;  4.  That  there  is  no 
reciprocity  of  indemnity  and  counter-penalty  in  said  rules  in  fa- 
vor of  plaintiff  and  other  shippers  and  consignees  against  the  de- 
fendants for  not  promptly  performing  their  duties  as  common 
carriers;  5.  That  the  defendants,  by  entering  into  the  car  ser- 
vice association,  have  surrendered  their  corporate  autonomy  and 
\  functions,  and  relegated  the  control  and  management  of  their 
business  as  common  carriers  to  the  arbitrary  control  of  the  man- 
ager and  committee  of  the  car  service  association,  and  have 
thereby  agreed  to  abolish  competition,  and  that  for  this  reason 
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the  said  rules  are  illegal;  6.  That  under  the  car  service  rules  a 
delivering  railroad  company  is  authorized  to  demand  demurrage 
charges  on  cars  that  do  not  belong  to  it  but  to  other  companies.'*" 

That  there  may  be  a  reasonable  charge  for  the  detention  of 
the  carrier's  cars  by  the  consignee  or  consignor  beyond  a  ^^^ 
reasonable  time  within  which  to  load  and  unload  them  cannot 
now  be' doubted,  and  that  such  charges  may  be  imposed  and  en- 
forced through  what  are  known  over  the  country  as  car  service 
associations  is  equally  well  settled. 

A  few  cases  only  had  arisen  in  the  com*t8  prior  to  the  insti- 
tution of  this  action,  but  several  have  since  been  considered,  and 
we  know  of  no  exception  to  the  general  doctrine  that  reasonable 
rules,  involving  charges  for  such  detention,  may  be  promulgated 
by  such  associations,  and  that  such  organizations  have  univer- 
sally been  held  to  effect  beneficial  results  in  car  service,  ahke  to 
the  shipper  and  to  the  carrier. 

Whether  a  charge  of  one  dollar  per  day  or  fraction  thereof 
made  for  detention  of  cars  and  use  of  track  on  cars  not  unloaded 
within  forty-eight  hours  after  arrival,  not  including  Sundays; 
and  legal  holidays,  and  on  empty  cars  not  loaded  within  forty- 
eight  hours  after  being  placed,  is  a  reasonable  charge,  and  the 
time  fixed  for  the  loading  and  unloading,  as  required  in  the  rule, 
is  a  reasonable  time,  are  questions  of  fact,  and  on  these  issues 
the  preponderance  of  the  proof  is  clearly  with  the  carriers.  Such 
was  the  finding  of  the  chancellor  at  the  hearing  of  the  motion 
for  a  modification  of  the  injunction  and  his  conclusion  at  the 
final  hearing,  and  such  was  the  opinion  of  the  judge  of  this  court 
as  to  the  reasonableness  of  the  time  for  redelivery  when  the  case 
was  heard  on  a  motion  to  reinstate  the  injunction  after  its  modi- 
fication. 

Such,  indeed,  has  been  the  determination  of  every  tribunal 
where  a  similar  provision  has  been  adopted  by  the  various  car 
service  associations  of  the  country,  nor  has  it  been  found  objec- 
tionable to  the  courts  because  no  exception  is  made  in  behalf  of 
the  shippers  by  reason  of  an  unfavorable  condition  of  the 
weather. 

^"**  The  rule,  to  be  beneficial  to  all  alike,  must  be  of  universal 
application,  and  a  rare  or  exceptional  circumstance,  incident  to- 
a  particular  shipper  at  some  particular  time,  cannot  be  allowed  to 
annul  the  rule.  The  rule  must  allow  time  enough  to  meet  all 
cases  likely  to  arise,  and  that  such  is  the  case  here  is  abundantly 
shown  by  the  testimony. 
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That  the  rate  of  one  dollar  per  day  is  also  reasonable  is  conclu- 
sively shown.  It  may  be  somewhat  more  than  the  usual  per  cent 
on  the  first  cost  of  a  car,  but  this  is  not  the  proper  criterion.  A 
railroad  company  does  not  construct  cars  for  the  purpose  of  stor- 
ing property  in  them,  and  their  use  for  transportation  involves 
the  use  of  costly  railway  tracks  and  other  expenditures. 

It  may  be  true,  as  contended,  that  the  shipper  was  not  con- 
sulted in  framing  these  rules.  We  think,  however,  if  the  rules 
are  reasonable,  this  fact  does  not  vitiate  them.  No  complaint  is 
made  that  there  was  an  attempt  to  enforce  them  before  ample 
notice  had  been  given  of  their  adoption.  So,  too,  if  the  rules 
are  reasonable,  the  fact  there  is  no  reciprocity  of  indemnity  or 
counter-penalties  provided  cannot  avail  the  appellant. 

If  there  is  any  principle  of  the  law  well  understood  by  ship- 
pers it  is  that,  for  any  dereliction  of  duty,  the  common  carrier 
may  be  held  accountable;  nor  do  we  think  that  the  roads  sur- 
rendered their  corporate  autonomy  and  fimctions  by  relegating 
the  control  and  management  of  their  affairs  to  the 
control  of  the  association.  If  the  rules  may  be  enforced  by 
the  respective  carriers  in  their  separate  capacities,  they  may  be 
enforced  by  them  jointly.  In  the  executive  committee  of  this 
voluntary  association  each  road  has  its  representative,  and  the 
rules  adopted  by  the  association  are  accepted  by  the  carriers  and 
become  their  own  rules.  What  ****  the  carriers  may  each  do  for 
themselves  they  do  by  a  common  agent.  This  practice  is  com- 
mon where  union  depots  are  under  the  control  of  a  common 
agent  of  all  the  roads  using  the  depot. 

It  is  true  that  the  rule  involves  the  agreement  of  the 
roads  to  make  their  charges  uniform,  and  this  is  supposed  by 
counsel  to  be  in  violation  of  the  law  preventing  agreements 
among  rival  carriers  not  to  compete  with  each  other. 

We  do  not  regard  the  principle  contended  for  as  applicable 
to  this  case.  Manifestly,  the  object  of  the  rule  fixing  a  uniform 
charge  for  the  detention  of  cais  is  not  for  the  purpose  of  rais- 
ing revenue  at  all.  That  feature  is  insignificant,  the  purpose  be- 
ing to  facilitate  transportation,  and  the  less  revenue  there  is 
derived  from  the  enforcement  of  the  charge  the  greater  the  car- 
riers are  benefited  and  their  facilities  increased  for  serving  the 
public.  The  agreement  in  this  case  to  fix  a  uniform  rate  is  an 
advantage  and  not  an  injury  to  the  appellant  and  its  associates. 
It  is  said,  further,  that  under  the  car  service  rules  the  deliver- 
ing road  is  authorized  to  collect  storage  charges  on  cars  that  do 
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not  belong  to  it  but  to  other  companies.  This,  if  true,  would  not 
seem  to  be  material  to  the  appellant,  but  it  is  only  true  in  a  quali- 
fied sense.  The  universal  practice  among  carriers  is,  that  instead  of 
the  railroad  company  which. first  handles  the  shipment,  unload- 
ing it  at  its  terminal  point,  thus  necessitating  a  transfer  to  a  con- 
necting line  to  be  forwarded  to  its  destination,  the  cars  contain- 
ing the  freight  are  delivered  to  the  connecting  line,  and  the  line 
takes  charge  of  and  uses  and  controls  the  car  so  received  as  its 
■own  property.  It  keeps  it  in  repair  while  so  using  it  as  it  does  its 
own  cars,  and,  under  a  mutual  and  universal  custom,  is  entitled, 
to  all  its  earnings.  Certainly,  no  custom  ^^^  or  regulation  is 
more  beneficial  to  shippers  than  this,  for  otherwise  a  transfer 
must  be  made  at  each  terminal  point  of  the  carrier. 

The  assumption  is,  that  this  interchange  of  cars  will  work  out 
«qual  advantages  to  all,  but  to  still  further  equalize  the  earnings 
an  account  of  the  mileage  is  taken,  and  the  road  using  the  car 
renders  an  account  to  the  road  in  fact  owning  it  on  the  basis  of 
three-quarters  of  a  cent  a  mile  so  run. 

We  are  convinced,  therefore,  that  no  valid  objection  can  be 
urged  against  the  enforcement  of  these  rules  of  the  appellees  as 
announced  through  this  association.  They  not  only  commend 
themselves  to  the  reason  and  common  experience  of  those  ob- 
€ervant  of  such  matters,  but,  as  we  have  indicated,  they  have 
found  approval  at  the  hands  of  a  number  of  the  courts  of  the 
country,  and  we  may  add  of  a  number  of  state  boards  of  railroad 
commissioners,  whose  business  has  been  to  carefully  investigate 
such  questions  in  behalf  of  the  general  business  public:  Miller  v. 
Georgia  R.  R.  Co.,  88  Ga.  563;  30  Am.  St.  Rep.  170;  Miller  v. 
Mansfield,  112  Mass.  260;  Chicago  etc.  Ry.  Co.  v.  Pioneer  Land 
Go.  (Iowa,  1892);  Beach's  Railway  T;aw,  sec.  924;  Union  Pacific 
etc.  Ry.  Co.  v.  Cooke  (Colo.  1892);  cited  in  50  Am.  &  Eng.  R.  R. 
Gas.  89,  note. 

Admitting  all  this,  the  question  remains:  Is  the  refusal  of 
the  appellant  and  its  associates,  even  acting  as  they  did  under  a 
combination  to  resist  the  enforcement  of  these  reasonable  rules, 
a  legal  excuse  for  the  carrier's  refusal  to  deliver  freight-cars  on 
the  appellant's  sidetracks  and  switches? 

If,  upon  any  particular  shipment,  storage  charges  accumu- 
lated before  it  was  unloaded  by  the  consignee,  and  it  was  still  in 
the  car  of  the  carrier,  we  see  no  reason  why  it  might  **^  not  be 
retained  until  the  regulation  be  complied  with  and  the  charges 
paid.    The  carrier  undoubtedly  has  a  lien  on  the  freight  while 
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in  his  control,  and  cannot  be  compelled  to  surrender  his  security; 
but  if  he  delivers  the  freight  without  collecting  the  car  service 
fee,  can  it  be  said  that  he  may  refuse  to  do  his  duty  as  a  common 
carrier  and  decline  to  deliver  freight  subsequently  consigned? 
If  a  passenger  owe  a  former  bill  to  the  railway,  can  he  be  turned 
away  when  he  tenders  his  ticket  for  the  trip  he  is  then  about  to 
take? 

The  car  service  fees  in  this  case  were  due  only  to  two  of  th& 
carriers,  and,  if  the  excuse  offered  were  valid,  the  other  appellees 
were  without  even  that.  The  appellant  owed  them  nothing;  but 
the  plea  is  wholly  insufficient  as  an  excuse  for  any  of  the  carriers. 
They  occupy  the  same  attitude,  and  it  is  wholly  immaterial 
whether  they  had  or  had  not  demands  arising  out  of  the  failure 
of  the  appellant  to  pay  the  arreages  for  the  car  service.  It  was 
the  duty  of  the  roads  not  in  connection  with  the  appellant's  yards 
to  deliver  the  freight  consigned  to  it  to  the  roads  which  were  in 
such  connection,  and  the  duty  of  those  roads  to  receive  it  and 
deliver  it  to  the  appellant. 

The  right  of  the  carriers  to  thus  decline  to  switch  cars  for 
those  who  refuse  to  pay  the  bill  for  car  service,  as  defined  in  tho 
rules  of  the  association,  is  made  the  basis  of  earnest  argument  by 
counsel  for  appellant  that  such  an  unreasonable  regulation  itself 
affords  ample  excuse  for  the  appellant's  combination  to  resist  the 
enforcement  of  the  rules.  But  it  is  observable  that  the  enforce- 
ment of  this  rule  is  made  to  depend  on  the  refusal  of  the  con- 
signee to  comply  with  the  regulations. 

The  conditions  upon  which  it  may  be  put  in  force  cannot  exist 
except  at  the  will  of  the  shipper.  He  must  first  wrongfully  *^* 
refuse  to  comply  with  the  rules  before  any  excuse  is  given  the 
carrier  to  do  the  second  wrong,  and  we  think  the  appellant  can- 
not complain  of  the  wrongdoing  of  the  carrier,  made  possible  by 
his  own  wrongful  refusal  to  comply  with  other  reasonable  regula- 
tions of  the  carrier.  And  this  brings  us  to  a  consideration  of  the 
question:  Is  the  appellant  in  an  attitude  to  ask  the  aid  of  a 
chancellor  to  compel  the  carrier  to  do  that  which  it  admits  ia 
its  duty  to  do,  and  which  it  is  willing  to  do,  upon  a  compliance 
on  apj)ellant'8  part  with  the  reasonable  rules  of  the  association? 

Of  the  two  wrongdoers,  we  have  seen  that  the  appellant  waa 
the  first;  and  upon  ample  authority  the  chancellor  may  refuse  to 
hear  him.  Especially  so  when  the  delivery  of  the  specific  cars 
withheld  by  the  carriers  was  accomplished  upon  the  isvsual  of  the 
mandatory  injunction  when  the  petition  was  filed.    The  carrier* 
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obeyed  the  order  to  deliver,  so  that  no  injury  in  that  particular 
case  accrued  to  the  appellant  by  withholding  the  relief  sought. 

In  Nash  v.  Page,  80  Ky.  539,  44  Am.  Eep.  490,  the  complain- 
ants, who  were  tobacco  buyers,  withdrew  from  the  board  of  trade 
because  the  warehousemen,  also  members  of  the  board,  were 
charging  them  too  much.  They  resolved  in  a  body  not  to  buy 
from  the  warehousemen  until  the  latter  should  accede  to  their 
<lemands.  In  doing  this  they  acted  in  violation  of  the  rules  of 
the  board.  The  warehousemen  subsequently  and  illegally  re- 
fused them  admittance  to  their  rooms,  and  the  chancellor  was 
asked  to  compel  such  admission.  This  court  said:  "We  have 
already  adjudged  that  all  have  the  right,  upon  payment  of  rea- 
fionable  fees  and  charges,  to  enter  these  public  warehouses, 
♦  .  .  .  nor  do  we  determine  that  such  a  right  does  not  belong 
to  the  appellants;  but,  while  this  right  exists,  it  does  not  follow 
that  the  chancellor  will  undertake  to  ^^^  grant  relief  by  injunc- 
tion when  the  one  party  is  as  much  in  fault  as  the  other."  And 
the  judgment  below  dismissing  the  petition  was  affirmed. 

This  cannot  result,  as  feared  by  counsel,  in  putting  the  proper 
control  and  regulation  of  the  business  relations  of  these  carriers 
with  their  patrons  beyond  the  power  of  the  courts,  or  relegate  the 
grievances  of  shippers  to  the  mercy  of  the  carrier.  Doubtless  the 
appellant  has  paid  to  these  carriers  bills  of  freight  to  the  extent 
of  thousands  of  dollars  and  not  a  few  of  them  inaccurate.  If 
these  inaccuracies  and  errors  were  not  corrected  and  the  carrier 
made  to  adjust  them,  it  was  certainly  not  because  the  courts  were 
not  open  to  its  complaints. 

If  the  rules  of  the  association  provide,  as  they  seem  to  do,  an 
easy  remedy  for  the  settlement  of  conflicting  claims  among  the 
parties  interested,  it  is  to  be  regarded  only  as  an  additional  mode 
■of  adjusting  these  inevitable  differences  to  the  slower  processes 
of  the  law.  As  suggested  in  Nash  v.  Page,  80  Ky.  539,  44  Am. 
Rep.  490,  it  may  be  expected  that  the  personal  and  mutual  in- 
terests of  the  parties  in  securing  a  prompt  and  satisfactory  car 
service,  so  important  to  all,  will  certainly  lead  them  to  a  fair  ad- 
justment of  their  differences  without  the  aid  of  the  chancellor. 

Judgment  affirmed. 

RAILROADS— DEMURRAGE  FOR  DETENTION  OP  CARS.— A 
charge  by  a  railroad  company  against  a  consignee  of  one  dollar  per 
car  per  day  for  every  day  that  cars  remain  unloaded  after  notice  to 
the  consignee  of  their  arrival,  and  the  lapse  of  three  days,  is  reason- 
able and  valid:  Norfollj  etc.  R.  R.  Co.  v.  Adams,  90  Va,  393;  44  Am. 
&U  Rep.  916,  and  monographic  note  thereto  on  railroad  demurragcu 
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showing  the  right  to  make  and  collect  charges  for  detention  of  cars 
by  consignees,  and  that  a  car  service  rule  promulgated  by  a  person 
or  board  of  persons  representing  a  combination  of  carriers  does  not 
impair  Its  effect  cui  a  regulation  of  a  particular  company. 


MoCall   V.   Hampton. 

[98  KKmrCKY,  166.] 

EXPECTANCIES— SALE  OR  ASSIGNMENT  OP,  BY  HEIB. 
A  nalced  possibility  or  contingency,  not  founded  upon  a  right  or 
-coupled  with  an  Interest,  cannot  be  assigned  or  sold.  Hence,  the 
naked  possibility  or  expectancy  of  an  heir  to  inherit  his  ancestor's 
'estate  is  not  the  subject  of  sale  or  assignment,  and  such  a  contract, 
If  made,  is  not  enforceable,  either  at  law  or  in  equity,  upon  the  an- 
'cestor's  death. 

Thomas  E.  Brown,  for  the  appellant. 

John  F.  Hager,  for  the  appellee. 

16T  PAYi^TEE,  J.  The  appellant,  holding  by  assignment  a 
certain  note  against  "Wade  ITampton,  instituted  this  action,  in 
■which  an  attachment  was  obtained  and  levied  on  what  was 
claimed  to  be  his  interest  as  an  heir  at  law  in  certain  lands  in 
Boyd  county  which  belonged  to  his  father,  William  Hampton, 
who  died  intestate  on  the  26th  of  August,  1889. 

Charles  H.  Hampton,  a  brother  of  Wade  Hampton,  died  on  the 
7th  of  February,  1889.  His  personal  representative  presented  his 
petition  in  the  action  and  was  made  a  defendant  therein.  The 
allegations  which  it  contains  are  substantially  as  follows,  to  wit: 
That  Wade  Hampton  was  suffering  from  a  cancer,  and  was  with- 
out means  to  procure  medical  treatment  for  his  malady;  that  his 
father  had  expressed  a  desire  to  sell  part  of  his  land  to  aid  him; 
that  the  father  was  then  too  infirm  to  make  such  disposition  of 
his  property;  that  in  order  that  he  might  procure  medical  treat- 
ment, in  ^*^  consideration  of  eight  hundred  dollars.  Wade 
Hampton  sold  and  by  deed  conveyed  to  Charles  H.  Hampton,  all 
Tight,  title,  and  interest  he  then  had,  or  might  thereafter  be- 
come entitled  to,  from  the  estate  of  his  father,  William  Hampton, 
of  whatsoever  character;  that  by  the  deed  he  attempted  to  con- 
vey to  him  his  whole  interest  as  fully  as  if  he  were  then  seised 
and  possessed  of  the  same,  and  that  the  deed  contained  a  cove- 
nant of  general  warranty. 

This  deed  was  executed  on  the  27th  of  January,  1886,  more 
than  three  years  before  the  death  of  the  father.  To  this  plead- 
ing a  demurrer  was  filed  and  overruled,  and,  appellant  failing 
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to  plead  further,  the  petition  was  dismissed  and  the  attachment 
discharged. 

The  question  raised  by  the  demurrer,  and  which  is  to  be  de- 
termined, is.  Did  Charles  IT.  Hampton  acquire  the  interest  of 
Wade  Hampton  in  his  father's  estate  by  virtue  of  the  conveyance 
which  he  received  for  it? 

That  a  contingent  interest  is  the  subject  of  transfer  and  sale 
there  can  be  no  doubt.  A  contingent  estate,  which  is  to  vest 
upon  some  future  event,  such  as  the  owner  becoming  of  age,  may 
become  the  subject  of  assignment  or  contract  of  sale:  Grayson  v. 
Tyler,  80  Ky.  363. 

The  question  in  this  case  is,  whether  a  naked  possibility  or 
contingency,  not  founded  upon  a  right  or  coupled  with  an  inter- 
est, can  be  assigned  or  sold.  Under  the  common  law,  this  could 
not  be  done.  There  is  no  statute  in  this  state  changing  the  com- 
mon law  on  this  subject.  When  the  contract  was  made  and  the 
conveyance  made  to  Charles  H.  Hampton,  Wade  Hampton  did 
not  have  any  interest  in  his  father's  estate.  The  subject  matter 
of  the  contract  was  not  in  esse  at  the  time  of  the  contract.  A 
contract  of  bargain  and  sale  is  invalid  unless  there  is  a  thing  or 
subject  matter  to  be  contracted  *^®  for.  This  is  absolutely  essen- 
tial to  the  validity  of  the  contract. 

It  has  been  said  that  "if  a  son  and  heir  bargains  and  sells  the 
inheritance  of  his  father  this  is  void  because  he  hath  no  right  in 
himself:  Coke  on  Littleton;  3  Bacon's  Abridgment,  tit.  Bar- 
gain and  Sale,  4. 

This  question  was  fully  considered  in  the  case  of  Wheeler  v. 
Wheeler,  2  Met.  (Ky)  474;  74  Am.  Dec.  421.  The  court  held 
that  the  son,  who  had  executed  a  deed  purporting  to  convey  his 
interest  in  his  father's  estate  (the  father  then  being  alive)  to  his 
brother,  was,  notwithstanding  that  fact,  entitled  to  recover  the 
interest  in  the  estate  which  his  deed  purported  to  convey. 

It  is  conceded  by  counBel  for  appellee  that  it  is  essential  to  the 
legal  validity  of  a  contract  that  the  thing  sold  must  have  an  ac- 
tual or  potential  existence,  and  that  a  mere  possibility  or  con- 
tingency, not  founded  on  a  right  or  coupled  with  an  interest, 
cannot  be  the  subject  of  sale  or  assignment.  Notwithstanding 
this  is  the  common-law  rule,  it  is  insisted  that  the  naked  possi- 
bility or  expectancy  of  an  heir  to  his  ancestor's  estate  may  be 
the  subject  of  a  contract  of  sale  for  a  valuable  consideration,  and 
enforced  in  equity  after  the  death  of  the  ancestor. 

There  was  no  claim  in  Wheeler  v.  Wheeler,  2  Met.  (Ky.)  474^ 
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74  Am.  Dec.  421,  that  the  sale  was  not  in  good  faith  nor  for  a 
valuable  consideration,  still  the  court  held  he  was  entitled  to  re- 
cover. 

In  the  case  of  Alves  v.  Schlesinger,  81  Ky.  290,  the  facts  were 
substantially  as  they  are  in  the  case  at  bar.  The  conveyance  was 
for  a  valuaUe  consideration.  After  the  death  of  the  ancestor,  a 
creditor  of  the  heir,  who  undertook  to  sell  his  interest  in  his  an- 
cestor's estate  during  the  ancestor's  lifetime,  sought  to  subject 
such  interest  to  the  payment  of  his  *^®  debt.  The  party  to 
whom  the  contract  of  sale  had  been  given  claimed  the  interest 
under  the  contract,  and  denied  the  creditor's  right  to  subject  it 
to  the  payment  of  the  debt.  The  court  sustained  the  claim  of  the 
creditor. 

To  recognize  the  contention  of  counsel  as  being  correct  re- 
quires us  to  overrule  Wheeler  v.  Wheeler,  2  Met.  (Ky.)  474,  74 
Am.  Dec.  421,  and  Alves  v.  Schlesinger,  81  Ky.  290.  Let  ua 
consider  if  this  should  be  done. 

Every  text-writer  and  every  court  in  this  country,  so  far  as 
we  are  aware,  recognize  the  rule  of  the  common  law  to  be  as  we 
have  stated  it.  Some  text-writers  say,  and  some  courts  have  held, 
that  a  mere  possibility  or  expectancy  is  assignable  in  equity  for 
a  valuable  consideration,  and  equity  will  enforce  the  contract 
when  the  possibility  or  expectancy  has  changed  into  a  vested  in- 
terest or  possession. 

The  explanation  is  sometimes  that  the  assignment  operates  as 
a  contract  by  the  assignor  to  convey  the  legal  estate  or  interest 
when  it  vests  in  him,  and  that  equity  will  specifically  enforce 
such  contract  by  decreeing  a  conveyance. 

East  Lewisburg  etc.  Co.  v.  Marsh,  91  Pa.  St.  96,  is  cited  by 
counsel  for  appellee  and  the  court  assigned  this  as  the  reason 
lor  its  decision,  viz;  **Equity  will  support  assignments  of  con- 
tingent interests  and  expectancies,  things  which  have  no  present 
actual  existence,  but  rest  in  mere  possibility,  not  indeed  as  a 
present  positive  transfer  operating  in  praesenti,  for  that  can  only 
be  a  thing  in  esse,  but  as  a  present  contract  to  take  effect  and 
attach  as  soon  as  the  thing  comes  in  esse.** 

This  case  is  cited  to  sustain  the  text  (Pomeroy*8  Equity  Juris- 
prudence), wherein  it  is  stated  that  equity  will  enforce  contracts 
of  sale  of  bare  possibilities  and  expectancies.  In  the  note  to  the 
text  it  is  said:  "In  my  opinion  this  theory  of  agreement  is  hardly 
adequate  to  explain  the  full  doctrine." 

*''*  The  learned  author  (Pomeroy's  Equity  Jurisprudence,  teoi 

AM.  St.  Rkf..  vol.  LYL— si  • 
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1287,  note  1)  feeling  that  the  courts  which  held  that  such  con- 
tracts could  be  enforced  in  equity  after  the  death  of  the  ancestor 
were  failing  to  give  an  adequate  reason  for  these  decisions  on  the 
"theory  of  agreement/'  and  that  it  would  not  do  to  admit  that 
the  right  to  the  expectancy  did  not  attach  until  the  death  of  the 
ancestor,  presented  as  the  rationale  of  the  equitable  doctrine 
(sectiop  1271)  that  the  assignee  of  the  expectancy  acquired  at 
once  a  present  equitable  right  over  the  future  proceeds  of  the 
expectancy,  which  was  of  such  certain  and  fixed  nature  that  it 
was  sure  to  ripen  into  an  ordinary  equitable  property  right  over 
those  proceeds  as  soon  as  they  came  into  existence  by  a  transfor- 
mation of  the  expectancy  into  an  interest  in  possession; 
that  there  was  an  equitable  ownership  or  property  in  abey- 
ance to  be  changed  to  an  absolute  property  upon  the  happening 
of  the  future  event. 

The  learned  author  was  conscious  of  the  fact  that  when  a  court 
said  that  the  assignee  or  vendee  did  not  take  a  present  interest 
in  the  thing  contracted  for  it  was  illogical  that  such  interest 
would  attach  as  soon  as  the  thing  came  in  esse.  His  conclusions 
were  correct.  But  when  he  endeavors  to  give  the  correct  theory 
upon  which  courts  of  equity  proceeded,  he  gives  one  more  inde- 
fensible than  the  one  which  he  criticises.  He  states  a  matter 
which  does  not  exist  in  fact  or  law;  that  a  bare  possibility  or  ex- 
jiectancy  is  "sure  to  ripen  into  an  ordinary  equitable  property 
right."  On  the  contrary,  it  is  absolutely  uncertain  that  it  will 
ripen  into  a  property  right  at  all.  Notwithstanding  the  thing  is 
not  in  esse,  the  learned  author  says  that  there  is  acquired  at  once 
a  present  equitable  right  over  the  future  proceeds  of  the  ex- 
pectancy. 

^"^^  Here  we  have  the  assignee  or  vendee  taking  a  present  right 
in  a  thing  not  in  existence  and  in  the  proceeds  of  an  expectancy 
which  may  never  materialize.  To  reach  his  conclusion  he  utterly 
disregards  the  legal  significance  of  the  words  "naked  possibility 
or  expectancy.'*  They  import  a  hope  of  succession  but  not  a  cer- 
tainty, as  implied  by  the  statement  that  they  were  sure  to  ripen 
into  a  property  right.  His  premises  are  false  and  conclusions  er- 
roneous. 

It  is  axiomatic  that  in  every  valid  grant  there  must  be  a 
grantor,  grantee,  and  a  thing  to  be  granted.  When  there  is  no 
subject  matter — nothing  in  esse  about  which  a  contract  can  be 
made — the  essential  thing  to  the  validity  of  a  contract  is  absent, 
hence  Buch  contract  is  declared  by  the  law  to  be  void.    If  it  be 
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void,  then  no  party  to  it  can  maintain  an  action  upon  it.  A 
wise  public  policy  produced  the  law  which  fixed  the  status  of 
parties  to  such  a  contract.  If  it  is  wholesome  to  declare  such 
•contract  invalid,  why  should  courts  of  equity  enforce  such  con- 
tract in  defiance  of  the  law  and  a  wise  public  policy?  If  this 
is  to  be  the  practice  of  courts  of  equity,  then  the  common  law 
on  this  subject  is  a  dead  letter  and  inoperative.  Why  should  the 
common  law  declare  such  contracts  invalid  and  void  if  courts  of 
'equity  have  the  power  to  vivify  and  enforce  them?  If  this  is  to 
be  the  rule,  why  not  declare  the  common  law  not  in  force  on  this 
subject?  It  seems  to  us  to  be  a  travesty  upon  common  sense 
for  the  law  to  declare  a  contract  void,  and  yet  say  that  it  is  en- 
forceable in  a  court  of  equity.  Some  courts  hold  that  the  ex- 
pectancy of  an  heir  to  inherit  his  father's  estate  is  not  an  interest 
capable  of  assignment  in  equity  any  more  than  at  law,  and  we 
agree  with  such  courts  upon  the  question. 

It  s(!ems  at  this  late  day  it  is  needless  to  discuss  the  wisdom 
*''^  and  policy  of  a  law  which  has  been  sanctioned  for  so  many 
generations,  and  we  do  not  feel  that  we  are  called  upon  to  defend 
it.  A  strict  adherence  to  it  will  save  multiplying  contentions, 
protect  the  improvident  children  and  heirs  at  law  from  fraud 
and  d(!ceit,  save  free  and  untrammeled  the  actions  of  the  pos- 
sessors of  estates  in  their  distribution.  If  there  were  no  other 
reasons  for  adhering  to  the  rule,  those  just  suggested  would  be 
all  suflicient,  in  our  opinion,  for  doing  so. 

Judgment  reversed,  with  directions  to  set  aside  the  order  over- 
ruling the  demurrer  and  for  further  proceedings  consistent  with 
this  ojiinion. 

ABBisnment  of  Expectancies.* 
Definitions. — "An  expectancy,  or  chance,  Is  a  mere  hope,  unfounded 
in  any  limitation,  provision,  trust,  or  legal  act  whatever;  such  as  the 
hope  which  an  heir  apparent  has  of  succeeding  to  the  ancestor's  es- 
tate. This  Is  sometimes  said  to  be  a  bare  or  mere  possibility,  and, 
at  other  times,  less  than  a  possibility.  It  Is  a  possibility  in  the  popu- 
lar sense  of  the  term.  But  it  Is  less  than  a  possibility  in  the  specific 
sense  of  the  term  'possibility,'  For,  It  is  no  right  at  all.  In  contem- 
plation of  law,  even  by  possibility;  because,  in  the  case  of  a  mere 
expectancy,  nothing  has  been  done  to  create  an  oblisaiion  In  any 
event;  and  where  there  is  no  obligation,  there  can  be  no  right;  for 
right  and  obligation  are  correlative  terms":  2  Fearne  on  Remain- 
ders, 23;  Jeffers  v.  Lampson,  10  Ohio  St.  102,  107. 

•eefkkencb  to  monogkafhic  notes. 
Grant  by  heir  apparent  of  his  interest  In  his  ancestor's  estate:  37  Am.  Dec  128-180L 
Assignment  of  demand  to  become  due,  validity  of:  57  Am.  Dec.  440-442. 
Assignment  of  mere  possibilities  or  contingencies:  94  Am.  Dec.  619  051. 
Contingent  remainders,  bow  barred,  defeated,  or  conveyed:  17  Am.  St  Eep.839-84Si 
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"The  word  'possibility'  has  a  general  sense,  in  which  It  includes 
*ven  executory  interests  which  are  the  objects  of  limitation.  But,. 
In  its  more  specific  sense,  it  is  that  liiud  of  contingent  benefit  which 
Is  neither  the  object  of  a  limitation,  like  an  executory  interest,  nor 
Is  founded  in  any  lost  but  recoverable  seisin,  like  a  right  of  entry. 
And  what  is  termed  a  bare  or  mere  possibility  signifies  nothing  more 
than  an  expectancy,  which  is  specifically  applied  to  a  mere  hope  of 
Bucces^ion,  unfounded  in  any  limitation,  provision,  trust,  or  legal  act 
whatever;  such  as  the  hope  which  an  heir,  apparent  or  presumptive,, 
has  of  succeeding  to  the  ancestor's  estate":  Needles  v.  Needles*  7 
Ohio  St.  432;  70  Am.  Dec.  85;  citing  Smith  on  Keal  and  Personal 
Propei-ty,  192. 

There  are,  then,  two  kinds  of  possibilities:  the  one,  a  bare  possi- 
bility; that  which  the  heir  has  from  the  curtesy  of  his  ancestor,  and 
which  is  nothing  more  than  a  mere  hope  of  succession;  the  other,  a 
possibility,  or  contingency,  coupled  with  an  interest:  Jones  v.  Roe, 
;3  'IVrm  Kep.  88,  93,  per  Lord  Keuyon,  C.  J.  A  possibility  coupled 
I  with  an  interest  includes  all  contingent  and  executory  interests  in 
land,  as  springing  and  shifting  uses,  contingent  remainders,  and  ex- 
t^ulory  devises:  NicoU  v.  New  York  etc.  11.  11.  Co.,  12  N.  Y.  121,  135. 
The  phrase  "expectant  heir"  Is  used  in  England,  not  in  its  literal 
meaning,  but  as  including  every  one  who  has  either  a  vested  remain- 
der or  a  contingent  remainder  in  a  family  property.  Including  a  re- 
inainder  in  a  portion,  as  well  as  a  remainder  in  an  estate,  and  every 
one  who  has  the  hope  of  succession  to  the  property  of  an  ancestor, 
cither  by  reason  of  his  being  the  heir  apparent  or  presumptive,  or  by 
reason  merely  of  the  expectation  of  a  devise  or  bequest  on  account  of 
the  supposed  or  presumed  affection  of  his  ancestor  or  relative.  More 
than  this,  the  doctrine  as  to  expectant  heirs  has  been  extended  to  all 
reversioners  and  remaindermen,  so  that  the  doctrine  Includes  not 
only  those  who,  in  a  popular  sense,  may  be  called  expectant  heirs, 
but  also  remaindermen  and  reversioners:  Beynon  v.  Cook,  L.  R.  10 
Ch.  App.  389,  391,  note;  Earl  of  Aylesford  v.  Morris,  L.  R.  S.  Ch.  App. 
484. 

A  bare  possibility,  not  coupled  with  an  interest,  such  as  the  hope  of 
an  heir  of  succeeding  to  his  ancestoi"'s  estate,  is  not  at  law  an  object 
of  disposition  Jones  v.  Roe,  3  Term  Rep.  88,  93;  Skipper  v.  Stokes,  42 
Ala,  255;  94  Am.  Dec.  646;  Purcell  v.  Mather,  35  Ala.  570;  76  Am. 
Dec.  307;  Patterson  v.  Caldwell,  124  Pa.  St.  455;  10  Am.  St.  Rep. 
589;  but  a  possibility  coupled  with  an  Interest  Is  devisable:  Jones  r. 
Eoe,  3  Term  Rep.  88,  93;  D'Wolf  v.  Gardiner,  9  R.  I.  145;  RIdgeway 
V.  Underwood,  67  111.  419. 

Thus,  where  a  son  takes  a  vested  remainder  under  Ms  father's 
V  will,  this  interest  is  not  a  mere  hope,  such  as  an  heir  apparent  has 
of  succeeding  to  the  ancestor's  estate,  but  one  which  has  its  founda- 
tion. In  the  language  of  Fearne  ou  Remainders,  above  cited.  In  a 
"provision,"  the  "legal  act,"  of  his  father's  will;  and  the  son's  con- 
veyance of  his  expected  estate  will  bind  him:  Jeffers  v.  Lampson,  10 
Ohio  St.  102.  So,  If  a  husband  devises  to  his  wife  the  use  for  life  of 
kis  real  estate,  and  after  her  death  the  property  to  his  heirs,  or 
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eons,  or  daughters,  or  to  any  other  persons,  such  remaindermen  have 
an  testate  in  expectancy,  and  such  estate  is  descendible,  devisable, 
and  alienable:  Moore  v.  Littel,  40  Barb.  488.  A  reversioner  has 
neitiier  actual  nor  constructive  possession  of  the  land,  nor  the  right 
to  either,  but  has  simply  an  estate  in  expectancy,  the  life  estate  in- 
tervening: Metcalfe  v.  Miller,  96  Mich.  459;  35  Am.  St.  Kep.  617. 
One  ^Yho  has  a  present  right,  though  not  to  take  effect  in  possession 
until  the  happening  of  a  future  event,  may  release  such  right  to  the 
one  in  possession.  Thus,  If  a  testator  devises  to  his  son  David  one 
hundred  and  twenty-flve  acres  of  land,  undivided,  and  then,  after 
•devising  real  estate  to  his  other  sons,  provides  that,  if  one  or  more 
of  them  shall  die,  without  lawful  heirs,  then  his  or  their  portioa 
shall  go  to,  and  become  vested  in,  the  survivor  or  survivors  of  said 
i»ons,  his  or  their  heirs  or  assigns,  as  tenants  in  common,  the  broth- 
ers of  David,  during  his  lifetime,  have  such  an  interest  in  the  land 
•devised  to  him,  as  may  be  released  to  David;  and  the  title  in  fee, 
becomes  vested  in  David  where  the  other  brothers  all  unite  in  a 
quitclaim  deed  to  him  after  the  ancestor's  death:  Lintner  v.  Snyder, 
35  Barb.  621.  A  person,  sui  juris,  owning  a  contingent  remainder  in 
land,  or  in  personal  property,  may  sell  the  same  for  such  sura  as 
may  be  agreed  upon  between  himself  and  the  purchaser,  provided 
the  former  does  not  stand  toward  him  in  a  trust  relation,  and,  in 
making  the  purchase,  acts  in  good  faith:  Whelen  v.  Phillips,  151  Pa. 
St.  312,  322.  In  this  case,  a  legatee  was  entitled,  under  a  will*  to  a 
legacy  of  four  thousand  four  hundred  and  sixty-six  dollars  and  sixty- 
six  cents,  contingent  upon  his  surviving  his  mother.  He  got  into 
financial  straits  during  her  lifetime,  and  sold  his  interest  in  the  leg- 
acy for  one  thousand  dollars  to  a  pei'son  who  stood  in  no  trust  rela- 
tion to  him.  There  being  no  evidence  of  oppression  or  bad  faltli  in 
the  transaction,  it  was  held  that  the  sale  passed  a  good  title  to  the 
purcliaser:  Whelen  v.  Phillips,  151  Pa.  St.  312. 

It  is  also  to  be  observed  that  the  hope  of  obtaining  or  acquiring 
property  is  not  confined  to  heirs,  as  property  may  be  acquired  from 
an  expected  gift,  or  by  future  earnings,  etc.;  but  cases  of  this  class 
are  excluded  from  this  note,  which  deals  simply  with  expectancies 
as  si)ecifically  applied  to  an  heir's  mere  hope  of  succession,  un- 
founded in  any  limitation,  provision,  trust,  or  legal  act,  whatever, 
and  to  a  limited  extent  with  possibilities  coupled  with  an  Interest. 
It  may  also  be  stated  here  that  the  expectation  of  an  estate  is  a  very 
different  thing  from  the  "expectant  estate"  mentioned  In  the  stat- 
ute of  descents,  for  It  Is  provided  by  statute.  In  some*Jurlsdictions, 
that  "expectant  estates  are  descendible,  devisable,  and  alienable  In 
the  same  manner  as  estates  In  possession";  but  such  a  statute  does 
tiot  mean  that  a  naked  possibility,  not  arising  from  a  limitation  In 
a  deed  or  devise,  as  of  a  son  Inheriting  the  estate  of  his  father  living 
at  the  time  of  the  grant  Is  alienable:  See  Matter  of  Mericlo,  63  How. 
Pr.  62,  67;  NIcoll  v.  New  York  etc.  R.  R.  Co.,  12  N.  Y.  121,  139.  By 
the  terra  "expectant  estates,"  used  In  the  Revised  Statutes  of  the 
■state  of  New  York,  "the  legislature,"  says  the  chancellor  In  Law- 
rence V.  Bayard,  7  Paige,  70,  76,  "intended  to  include  every  present 
right  or  Interest,  either  vested  or  contingent,  which  may,  by  possi- 
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bilily,  vest  In  possession  at  a  future  day.  The  mooted  question 
whether  a  mere  possibility  coupled  with  an  interest  is  capable  of  be- 
ing conveyed  or  assigned  at  law,  is,  therefore,  forever  put  at  rest  in 
this  state."  It  follows  that  in  New  York  a  mere  possibility,  coupled 
with  an  interest  is  capable  of  being  conveyed  or  assigned  at  law,  as 
well  as  in  equity,  in  the  same  manner  as  an  estate  or  interest  in  pos- 
session: Lawrence  v.  Bayard,  7  Paige,  70;  Munsell  v.  Lewis,  2  Denio, 
224;  reversing  same  case,  4  Hill,  635.  But  this  doctrine  has  no  appli- 
cation to  a  mere  nailed  possibility,  not  coupled  with  an  interest:. 
Nicoll  V.  New  York  etc.  R.  R.  Co.,  12  N.  Y.  121,  133.  Consequently 
the  term  "expectant  estates"  does  not  include  the  mere  possibility 
of  a  reverter,  which  the  grantor  has  after  he  has  conveyed  in  te& 
on  condition  subsequent:  NicoU  v.  New  York  etc.  R.  R.  Co.,  12  N» 
Y.  121,  133. 

Invalid  at  Law.~lt  Is  essential  to  the  validity  of  every  executed 
contract  of  bargain  and  ^le  that  there  should  be  a  thing  or  subject 
matter  to  be  contracted  for,  and.  If  It  appears  that  the  subject  mat- 
ter of  the  contract  was  not,  and  could  not  have  been.  In  esse  at  the 
time  of  such  contract,  the  contract  itself  Is  of  no  effect,  and  may  be 
disregard£d  by  either  party.  The  thing  sold  must  have  an  actual  or 
potential  existence.  Hence,  a  mere  possibility  or  contingency,  not 
founded  upon  a  right,  or  coupled  with  an  interest,  cannot  be  a  sub- 
ject of  assignment  or  sale.  The  right  which  an  heir,  apparent  or 
presumptive,  possesses  in  the  estate  of  his  ancestor,  during  the  life- 
time of  the  latter.  Is  a  bare  possibility,  couplied  with  no  interest, 
and  is,  therefore,  not  a  subject  of  disposition,  at  law,  though  the 
rule,  in  equity,  as  we  shall  show  further  on,  Is  different.  In  such 
a  contract  there  Is  no  subject  matter,  and  this  makes  It  inoperative. 
The  general  rule,  therefore,  is,  that  executory  contracts  made  to  con- 
trol the  distribution  of  a  man's  estate,  after  his  death,  are  not  bind- 
ing at  law.  In  other  words,  a  transfer  or  disposition  of  a  mere  pos- 
sibility, such  as  an  estate  in  expectancy,  not  coupled  with  any  inter- 
est, and  where  there  is  no  present  existing  right,  is  Inoperative  at 
law:  Needles  v.  Needles,  7  Ohio  St.  432;  70  Am.  Dec.  83;  Wheeler  v. 
Wheeler,  2  Met  (Ky.)  474;  74  Am.  Dec.  421;  Stover  v.  Eycleshimer, 
46  Barb.  84;  Boynton  v.  Hubbard,  7  Mass.  112;  Watson  v.  Dodd,  6a 
N.  C.  528,  530;  McClure  v.  Raben,  133  Ind.  507;  36  Am.  St.  Rep.  558; 
Skipper  v.  Stokes,  42  Ala.  255;  94  Am.  Dec.  046;  Bayler  v.  Common- 
wealth, 40  Pa.  St.  37;  80  Am.  Dec.  553;  Purcell  v.  Mather,  35  Ala. 
570;  76  Am.  Dec.  307;  D'Wolf  v.  Gardiner,  9  R.  1.  145;  Ridgeway  v. 
Underwood,  67  111.  419;  Mastin  v.  Marlow,  65  N.  C.  695;  Tooley  v. 
Dibble,  2  Hill,  041:  In  re  Garcelon,  104  Cal.  570;  43  Am.  St.  Rep.  134; 
Murphy  v.  Murphy,  12  Ohio  St.  407,  416;  monographic  note  to  Trull 
V.  Eastman,  37  Am.  Dec.  128,  on  grant  by  heir  apparent  of  his  inter- 
est in  his  ancestor's  estate;  Fortescue  v.  Satterthwaite,  1  Ind.  566; 
Hart  v.  Gregg,  32  OIjIo  St.  502.  There  are  cases,  however,  holding 
that  the  law  will  protect  an  equitable  assignment  by  an  heir  of  his 
expectancy:  Stevens  v.  Palmer,  15  Gray,  505;  Fitch  v.  Fitch,  8  Pick^ 
480;  Jenkins  y.  Stetson,  0  Allen,  128;  Lewis  ▼.  Madlsons,  1  Mun£» 
803. 
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Nothing  passes  by  conveyance  of  heir  apparent:  Davis  v.  Hayden, 
9  Mass.  514;  Jackson  v.  Bradford,  4  Wend.  619;  Stoven  v.  Eycle- 
ehimer,  46  Barb.  84.  Hence,  if  an  heir,  prior  to  tiis  ancestor's  death, 
conveys  his  interest  in  the  latter's  estate,  and  there  is  a  judgment 
against  the  heir,  previous  to  the  conveyance,  on  which,  after  the 
descent  of  the  property,  a  sale  is  had,  the  purchaser  at  such  sale, 
and  not  the  grantee  under  the  conveyance,  takes  the  land:-  Jackson 
V.  Bradford,  4  Wend.  619.  And  a  quitclaim  deed  purporting  to  con- 
vey one's  right  of  expectancy  or  possibility  of  inheritance,  does  not 
affect  the  grantor's  title  as  heir,  subsequently  acquired:  Tooley  v. 
Dibble,  2  Hill,  641.  Nor  will  a  release,  without  warranty,  express  or 
implied,  and  which  is  not  founded  on  a  right  in  being,  estop  an 
heir  from  claiming  a  right  of  expectancy  or  possibility  of  inheri- 
tance, which  the  deed  of  release  purports  to  convey:  Dart  v.  Dart,  7 
CJonn.  250. 

A  person's  attempted  disposition  of  his  expectant  interest  in  his 
ancestor's  estate,  without  the  ancestor's  consent,  is  regarded  by  the 
law  with  disfavor.  It  affects  not  only  the  ancestor  but  the  public, 
and  Is  regarded  not  only  as  a  fraud  upon  the  ancestor:  McClure  v. 
Raben,  133  Ind.  507;  36  Am.  St.  Rep.  558;  Boyuton  v.  Hubbard,  7 
Mass.  112;  but  as  against  public  policy:  McClure  v.  Raben,  133  Ind. 
507;  36  Am.  St.  Rep.  558;  Boynton  v.  Hubbard,  7  Mass.  112;  Mercler 
v.  Mercler,  50  Ga.  546;  15  Am.  Rep.  694. 

"Where  the  ancestor,"  says  Coffey,  C.  J.,  In  McClure  v.  Raben,  133 
Ind.  507,  36  Am.  St.  Rep.  558,  "has  no  knowledge  of  the  contract,  he 
may  permit  his  property  to  go  under  the  law  of  descents,  believing 
that  his  son,  or  next  of  kin,  will  receive  the  benefit,  when,  in  truth, 
It  goes  to  an  entire  stranger,  if  the  contract  is  to  be  enforced.  This 
he  might  not  be  willing  to  do  if  he  was  informed  of  the  facts.  By 
keeping  him  ignorant  of  the  facts,  he  is  induced  to  leave  his  prop- 
erty to  a  stranger,  without  his  knowledge  or  consent.  This  is  a 
fraud  upon  him."  And,  with  respect  to  the  manner  In  which  such 
contracts  may  affect  the  public.  Parsons,  C.  J.,  says,  in  Boynton  v. 
Hubbard,  7  Mass.  112,  121:  "Heirs,  who  ought  to  be  under  the  rea- 
sonable advice  and  direction  of  their  ancestor,  who  has  no  other  in- 
fluence over  them  than  what  arises  from  a  fear  of  his  displeasure, 
from  which  fear  the  heirs  may  be  induced  to  live  industriously,  vir- 
tuously, and  prudently,  are,  with  the  aid  of  money  specula- 
tors, let  loose  from  this  salutary  control,  and  may  Indulge 
In  prodigality.  Idleness,  and  vice;  and  taking  care,  by  hypo- 
critically preserving  appearances,  not  to  alarm  their  ancestor,  may 
go  on  trafficking  with  his  expected  bounty,  making  It  a  fund  to  sup- 
ply the  wastes  of  dissipation  and  extravagance.  Certainly,  the  pol- 
icy of  the  law  will  not  sanction  a  transaction  of  this  kind,  from  a 
regard  to  the  moral  habits  of  the  citizens." 

Enforceable  in  Equity.— It  has  been  held,  with  the  principal  case, 
that  the  expectancy  of  an  heir  to  inherit  his  ancestor's  estate,  is  not 
an  interest  capable  of  assignment  In  equity  any  more  than  at  law: 
Boynton  v.  Hubbard,  7  Mass.  112. 

But,  as  equity  will  support  assignments  which  rest  In  mere  possi- 
bility only:  MitcheU  v.  Winslow,  2  Story,  630,  639;  Stott  T.  Franey, 
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20  Or,  410;  23  Am.  St.  Hep.  132;  Pierce  v.  Koblnson,  13  Cal.  116;  Bl- 
bend  v.  Liverpool  etc.  Ins.  Co.,  30  Cal.  78,  86;  Crum  v.  Sawyer,  132 
III.  443;  and  as  an  assignment  of  a  contingent  interest,  or  possibility 
of  an  inlieritance  Is  equally  allowable  with  an  assignment  of  a  pos- 
sibility of  a  personal  thing  or  chattel  real,  the  general  current  of  au- 
thority supports  the  proposition  that,  while  an  assignment,  transfer, 
or  other  disjwsition  of  an  expectancy  of  an  Inheritance  is  Invalid  at 
law,  it  may,  when  not  contrary  to  public  policy,  be  enforced  in 
•equity; 'and  agreements  for  the  sale,  assignment,  or  release  of  such 
■expectancies,  if  fairly  made  and  for  an  adequate  consideration, 
are  enforced.  In  equity,  upon  the  death  of  the  ancestor:  In  re  Garce- 
lon,  104  Cal.  570;  43  Am.  St.  Rep.  134;  Patterson  v.  Caldwell,  124 
Pa,  St  455;  10  Am.  St.  Rep.  598;  monographic  note  to  Trull  v.  East- 
man, 37  Am.  Dec.  128,  on  grant  by  heir  apparent  of  his  Interest  in 
bis  ancestor's  estate,  and  English  eases  there  cited;  Watson  v. 
Smith,  110  N.  C.  6;  28  Am.  St.  Rep.  665;  Whelen  v.  Phillips,  151  Pa. 
St.  312;  Steele  v.  Frierson,  85  Tenn.  430;  Bailey  v.  Happin,  12  R.  I. 
560,  568;  Wilcox  v.  Daniels,  15  R.  1.  261,  263;  Bacon  v.  Bonham,  33 
N.  J.  Eq.  614;  Collins'  Appeal,  107  Pa.  St.  590;  52  Am.  Rep.  479;  Bay- 
ler  V.  Commonwealth,  40  Pa.  St.  37;  80  Am.  Dec.  551;  Lewis  v.  Madi- 
sons,  1  Munf.  303;  Ridgeway  v.  Underwood,  67  111.  419;  Crum  v. 
Sawyer,  132  111.  .443;  Clendening  v.  Wyatt,  54  Kan.  523;  Wood  v. 
Mather,  38  Barb.  473,  482;  Varielj  v.  Edwards,  1  Hoff.  Ch.  382;  Par- 
sons v.  Ely,  45  111.  232,  241;  Hoyt  v.  Hoyt,  61  Vt.  413;  Fitzgerald  y. 
Vestal,  4  Sneed,  257;  Mastin  v.  Marlow,  65  N.  C.  695;  Kuhn's  Estate, 
163  Pa.  St.  438;  Hinlile  v.  Wanzer,  17  How.  353,  367;  King  v.  Berry, 
3  N.  J.  Eq.  44;  Kennedy  v.  Parlie,  17  N.  J.  Eq.  415;  McDonald  v.  Mo- 
Donald,  5  Jones  Eq.  211;  75  Am.  Dec.  434;  Stover  v.  Eycleshimer,  46 
Barb.  84;  4  Abb.  App.  Dec.  309;  Harwood  v.  Toole,  2  Sim.  192;  Weth- 
<ered  v.  Wethered,  2  Sim.  183;  Beckley  v.  Newland,  2  P.  Wms.  182; 
Hinde  v.  Blalie,  3  Beav.  234;  Hobson  v.  Trevor,  2  P.  Wms.  191;  Lyde 
v.  Mynn,  1  Mylne  &  K.  683;  4  Sim.  5(«;  Smith  v.  Bater,  1  Young. 
&  C.  Ch.  223;  Field  v.  Mayor,  6  N.  Y.  179;  57  Am,  Dee.  435.  A  con- 
tract of  an  heir  to  release  his  expectancy  in  an  estate  is  not,  how- 
ever, enforceable  until  the  death  of  the  ancestor,  and  no  cause  of 
action  accrues  thereon  until  that  time:  Clendening  v.  Wyatt,  54  Kan. 
523. 

Courts  of  equity  are  In  the  habit  of  giving  effect  to  assignments 
of  contingent  Interests  and  expectancies,  whether  they  are  In  real 
or  personal  property,  "not,  indeed,  as  a  present  positive  transfer, 
operative  In  present!,  for  that  can  only  be  done  of  a  thing  In  esse, 
but  as  a  present  contract,  to  talie  effect  and  attach  as  soon  as  the 
thing  comes  in  esse":  BIbend  v.  Liverpool  etc.  Ins.  Co.,  30  Cal.  79,  86; 
Union  Mfg.  Co.  v.  Lounsbury,  41  N.  Y.  363,  374;  Field  v.  Mayor,  6 
N.  Y.  179;  57  Am.  Dec.  435;  Collins'  Appeal,  107  Pa.  St.  590;  52  Am. 
Rep.  479;  Ely  v.  Cook,  9  Abb.  Pr.  366:  2  Hilt.  418;  Pierce  v.  Robin- 
eon,  13  Cal.  116;  East  Lewlsburg  etc.  Mfg.  Co.  v.  Marsh,  91  Pa.  St. 
1)6;  Ruple  v.  Bindley,  91  Pa,  St.  296;  Ridgeway  v.  Underwood,  67  111. 
419;  Crum  v.  Sawyer,  132  111.  443.  In  other  words,  a  sale,  assign- 
ment, or  release  of  an  expectancy  will  take  effect  In  equity  when 
the  subject  to  which  it  refers  has  "ceased  to  rest  In  possibility,"  and 
has  "ripened  Into  reality":  Pierce  v.  Robinson,  13  Gal.  116,  124; 
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Ridgerway  v.  Underwood,  67  111.  419;  or,  when  the  assignor  Is  In  a 
condition  to  give  it  effect:  Bailey  v.  Hoppln,  12  R.  I.  560,  568.  Thus, 
a  street  contractor  may  assign  his  right  to  receive  warrants  for 
street  work,  and  such  assignment  creates  an  equitable  interest  in 
such  expectancy,  which  a  court  of  equity  will  protect  by  decreeing 
the  delivery  of  the  warrant,  when  issued:  Stott  v.  Franey,  20  Or. 
410;  23  Am.  St.  Rep.  132.  And  this  principle  applies  to  the  sale,  as- 
signment, or  release  of  a  possibility  of  Inheritance,  although  a  court 
of  equity  scrutinizes  such  contracts  with  jealousy  and  caution.  If 
ijiade  bona  fide,  and  for  a  valuable  consideration,  such  an  instni- 
menl  may  be  regarded,  by  a  court  of  equity,  not  as  a  trust  attach- 
ing to  the  estate,  but  as  a  contract,  which  it  will  protect  and  enforce, 
.after  the  ancestor's  death,  and,  after  the  right  of  the  vendor  attaches, 
against  the  claims  of  the  grantor's  creditors:  Stover  v.  Eycleshimer, 
46  Barb.  84;  4  Abb.  App.  Dec.  309;  Fitzgerald  v.  Vestal,  4  Sneed, 
257;  Steele  v.  Frierson,  85  Tenn.  430,  435;  Crum  v.  Sawyer,  132  III. 
443.  "The  fact,"  says  Lurtou,  J.,  in  Steele  v.  Frierson,  85  Tenn. 
430,  435,  "that  such  sales  or  assignments  will  be  closely  scrutinized 
by  courts  to  prevent  frauds  upon  expectant  heirs,  or  persons  in 
necessitous  circumstances,  does  not  at  all  affect  the  power  of  the 
<'ourts  to  give  effect  to  such  sales  when  fairly  made  and  for  full  con- 
€lderation."  And  a  sale,  assignment,  or  release  of  an  expectancy  by 
an  heir  Is  enforced  In  equity,  after  the  ancestor's  death,  and  after 
the  expectancy  has  fallen  into  possession,  not  as  a  trust  in  the  es- 
tate, but  as  a  right  of  contract:  Ridgeway  v.  Undenvood,  67  111.  419, 
428;  Crum  v.  Sawyer.  132  111.  443;  Bacon  v.  Bonham.  38  N.  J.  Eq. 
<5I4;  Brown  v.  Brown,  66  Conn.  493,  498.  An  expectation  as  devisee 
of  one  yet  living  may  be  settled  on  mai-riage:  In  re  Wilson's  Estate, 
2  Pa.  St.  325.  An  estate  in  expectancy,  though  contingent,  is  a  prop- 
er subject  of  contract;  and  all  agreenients  by  expectant  heirs  in  re- 
gard to  their  future  contingent  estates,  when  fairly  made,  upon  val- 
able  consideration,  will  be  enforced  In  equity:  Parsons  v.  Ely,  45 
111.  232;  Kuhn's  Estate,  163  Pa.  St.  438.  An  agreement  among  heirs, 
<'ntered  Into  prior  to  their  ancestor's  death,  may  be  enforced  in 
equity  after  his  death,  where  It  has  been  so  acted  upon  that  to  refuse 
such  relief  would  be  inequitable:  Hoyt  v.  Hoyt,  61  Vt.  413,  419.  An 
assignment  of  a  mere  expectancy  will  be  given  effect  In  equity,  not 
as  a  grant,  but  as  a  contract,  entitling  the  assignee  to  a  specific  per- 
formance as  soon  as  the  assignor  has  the  power  to  perform  it:  Mc- 
Donald V.  McDonald,  5  Jones  Eq.  211;  75  Am.  Dec.  434.  The  con- 
tract of  an  heir  expectant  to  convey  what  may  descend  to  him  by 
the  death  of  the  ancestor,  is  obligatory  upon  him,  if  there  is  no 
proof  of  positive  fraud  or  imposition,  and  equity  will  enforce  It.  If 
no  undue  advantage  has  been  taken  of  the  heir,  and  the  considera- 
tion is  fair  and  adequate,  the  deci-ee  Is  for  specific  performance;  but 
if  advantage  has  been  taken  of  his  necessity,  the  contract  Is  held 
us  security  for  the  return  of  the  money  actually  advanced  together 
-with -interest:  Mastin  v.  Marlow,  65  N.  C.  695. 

The  fact  that  an  heir's  expectancy  is  sold,  assigned,  or  released  to 
bis  ancestor  does  not  Invalidate  the  transaction.  It  is  void  In  law, 
of  course,  for  the  same  reason  that  would  make  it  void  if  disposed 
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of  to  a  third  person;  but,  In  equity,  an  heir's  assignment,  sale,  or  re- 
lease of  his  expectancy  to  his  ancestor,  if  fairly  made,  and  sustained 
by  a  sufficient  consideration,  will  be  enforced:  Kinyon  v.  Kinyon,  31 
Abb.  N.  C.  76;  72  Hun,  452;  Powers'  Appeal,  63  Pa.  St.  443;  Haven* 
V.  Thompson,  26  N.  J.  Eq.  383;  Jones  v.  Jones,  46  Iowa,  466;  Brand* 
V.  De  Witt,  44  N.  J.  Eq.  545;  6  Am.  St.  Rep.  909;  Galbraith  v.  Mo. 
Lain,  84  111.  379;  Kershaw  v.  Kershaw,  102  111.  307;  Crum  v.  Saw- 
yer, 132  111.  443;  Gore  v.  Howard,  94  Tenn.  577;  In  re  Garcelon,  104 
Gal.  570;  43  Am.  St.  Kep.  134. 

Thus,  a  son's  release,  or  assignment,  for  a  valuable  conslderatiouV 
of  his  expectant  interest  in  his  father's  estate,  though  made  to  the 
father  himself,  may  be  enforced  in  equity  after  the  latter's  death:; 
Kinyon  v.  Kinyon,  31  Abb.  N.  C.  76;  72  Hun,  452.  A  father  may- 
make  a  contract  with  his  child  which  will  bar  all  the  latter's  claim 
as  heir  to  his  father's  estate;  but  such  release  by  the  child  should  be^ 
clear  and  unambiguous,  and  the  intention  manifest:  Powers'  Appeal. 
63  Pa.  St  443.  TJie  child  may,  in  consideration  of  moneys  advanced 
to  it  by  its  father,  or  in  consideration  of  the  conveyance  of  certain 
property  to  it,  agree  to  malie  no  claim  to  a  share  of  its  father'* 
estate,  should  the  latter  die  intestate.  Such  agreement  will  debar 
the  child  from  such  claim,  and  effect  will  be  given  to  it  in  equity, 
according  to  the  intention  of  the  parties:  Havens  v.  Thompson,  2(> 
N.  J.  Eq.  383;  Jones  v.  Jones,  46  Iowa,  466.  But,  while  an  heir  at 
law  may,  for  a  sufficient  consideration  release  to  his  father  his  ex- 
pectancy in  the  latter's  estate,  either  real  or  personal,  so  that  he  will 
be  estopped  from  establishing  any  claim  thereto  as  one  of  his  heirs 
at  law  or  next  of  kin,  such  agreements,  if  they  concern  land,  are,, 
like  others,  subject  to  the  statute  of  frauds,  and  not  enforceable  un- 
less in  writing:  Brands  v.  De  Witt,  44  N.  J.  Eq.  545;  6  Am.  St.  Rep. 
909.  On  the  coutraiT,  it  has  been  held  that  a  contract  made  by  a 
child  with  his  father,  in  consideration  of  a  conveyance  of  land  to 
Jiim  by  the  father,  that  he  will  release  to  his  brothers  and  sisters 
all  of  his  expectancy  in  the  residue  of  his  father's  estate,  Is  not 
within  the  statute  of  frauds,  or  in  conflict  with  the  statute  of  wills: 
Galbraith  v.  McLain,  84  111.  379.  Compare  Kershaw  v.  Kershaw,. 
102  111.  307.  If  a  prospective  heir  releases  his  expectancy  in  his  fath- 
er's estate  by  executed  contract,  the  consideration  of  which  Is  a 
present  grant  of  real  estate  to  him  by  the  father,  the  contract  will 
be  enforced  in  a  suit  for  partition  of  the  residue  of  the  lands  of  the 
estate:  Kershaw  v.  Kershaw,  102  111.  307. 

It  is  also  competent  for  a  husband,  upon  valuable  and  adequate 
consideration,  to  enter  into  a  contract  with  his  wife,  and  to  release 
and  relinquish  to  her  all  his  right  and  interest,  of  every  kind  and  na- 
ture, including  his  contingent  right  of  dower,  In  all  her  lands,  and 
his  interest  as  her  heir  in  her  lands  and  personal  estate;  and  whea 
sucli  contract  is  fairly  made  equity  will  enforce  It  against  him:  Crum 
V.  Sawyer,  132  111.  443. 

An  advancement  to  a  son.  In  full  of  all  claims  against  the  estate 
of  the  father,  will  not,  after  his  death,  prevent  the  son  taking,  as- 
heir,  a  residuum  not  disposed  of  by  will:  Needles  v.  Needles,  7  Oiiio 
St.  432;  70  Am.  Dec.  85;  but,  after  a  sale  of  land  In  partition  proceed- 
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Ings,  in  which  all  the  heirs  were  made  parties,  It  Is  admissible  ta 
show,  before  distribution,  that  certain  of  the  heirs  had,  by  writing 
under  seal,  released  their  shares  In  the  estate  of  decedent,  prior  to 
tJie  latter's  death:  Estate  of  Summerville,  129  Pa.  St.  631. 

With  respect  to  the  efCect,  on  other  heirs,  of  a  release  or  relin- 
quishment by  an  heir,  to  his  ancestor,  of  the  heir's  expected  inheri- 
tance. It  was  said  by  Mr.  Justice  Bailey,  who  delivered  the  opinioa 
of  the  court  in  Crura  v.  Sawyer,  132  111.  443,  463:  "The  true  view 
would  seem  to  be,  that  &  release  by  an  heir  of  his  expectancy,  oper- 
ates, not  as  a  transfer  or  conveyance  to  either  the  ancestor  or  the 
other  heirs  of  the  estate  which  would  desceud  to  him  upon  the  death 
of  the  ancestor,  but  rather  as  an  extinguishment  of  his  right  to  take- 
any  estate  by  descent.  It  obliterates  the  right  to  Inherit  to  an  ex- 
tent substantially  equivalent  to  its  obliteration  by  the  death  of  aa 
heir  expectant  without  Issue  before  tlie  death  of  the  ancestor.  The 
other  heirs  are  thereby  placed  in  the  same  position  In  which  they 
would  have  been  if  such  right  had  never  existed,  and  they  there- 
fore inherit  the  entire  estate,  not  upon  the  theory  of  an  assignment 
to  tliem  of  the  estate  In  expectancy  of  the  heir  executing  the  release, 
but  upon  the  theory  of  an  extinguishment  or  obliteration  of  that 
estate." 

Illustrative  Caset  of  Enforcement  in  Equity-— It  an  agreement  la 
relation  to  an  estate  in  expectancy  has  been  fairly  made,  upon  suffi- 
cient consideration,  and  the  parties  have  acted  in  good  faith,  and 
fully  and  fairly  executed  their  agreement,  a  court  of  equity  will 
enforce  it:  I*arsous  v.  Ely,  45  111.  232,  244.  So,  where  such  an  agree- 
ment is  merely  executory:  Parsons  v.  Ely,  45  111.  232,  244;  Lee  v.  Lee^ 
2  Duvall,  134;  although  the  assignee  of  the  expectancy  was  a  young 
heir,  dealing  with  an  estate  derived  from  his  father,  but  still  in  the 
hands  of  others;  and  the  fact  that  a  source  of  gain  to  one  of  the  con- 
tracting parties  was  unknown  at  the  time  of  the  contract,  or  became 
available  afterward,  does  not  authorize  a  court  of  equity  to  inter- 
fere to  set  the  contract  aside:  Meri weather  v.  Herran,  8  B.  Mon^ 
162.  If  a  son  sells  out  his  prospective  interest  in  his  father's  estate,  • 
with  full  knowledge  of  its  probable  value,  and  with  his  father's  con- 
sent, a  court  of  equity  will  not  relieve  him  of  his  bargain,  where  it 
was  entered  into  by  the  purchaser  under  circumstances  of  perfect 
fairness  and  good  faith:  Lee  v.  Lee,  2  Duvall,  134. 

If  a  son,  for  a  fair  consideration,  sells  his  interest  in  his  father's 
estate,  the  father  being  then  alive  and  cognizant  of  the  transaction, 
aud  who  agrees  with  the  purchaser  that  he  will  give  that  son  an 
equal  Interest  under  his  will  with  the  other  children,  which  he  does^ 
the  sale  vests  in  the  purchaser  a  valid  Interest  In  the  property,  good 
as  against  a  judgment  creditor  of  the  seller:  Fitzgerald  v.  Vestal,  4 
Sneed,  257.  An  agreement  between  two  sons,  to  divide,  equally, 
whatever  propei'ty  they  may  receive  from  their  father  In  his  life- 
time, or  become  entitled  to  under  his  will,  or  by  descent  or  other- 
wise, from  him,  is  not  contrary  to  public  policy,  and  will  be  enforced 
in  equity:  Wethered  v.  Wethered,  2  Sim.  183.  So,  a  contract  under 
seal,  between  two  brothers,  by  which  one  of  them,  for  a  fair  and 
valuable  consideration,  agrees  that,  when  he  shall  obtain  posseeslon 
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of  a  tract  of  land  -wliicli  be  expects  his  father  to  devise  to  him,  he 
■will  convey  it  to  the  other,  Is  not  against  good  morals,  and  will  be 
specifically  enforced  in  a  court  of  equity:  Lewis  v.  Madisons,  1 
Munf.  303.  And,  an  agreement  between  two  persons,  having  ex- 
pectations from  a  third,  to  divide  equally  whatever  he  may  leave 
them,  is  valid;  Beckley  v.  Newland,  2  P.  Wms.  182;  Harwood  v. 
Tooke,  2  Sim.  192.  Contra,  Mercier  v.  Mercier,  50  Ga.  546;  15  Am. 
Eep.  694. 

A  father  executed  a  deed  of  a  farm  to  his  son,  and  left  it  with  a 
third  person  to  be  delivered  after  the  father's  death,  but  not  before, 
unless  both  father  and  son  called  for  it.  The  deed  was  delivered 
after  the  father's  death,  and  it  was  held  that  the  title  of  the  son  took 
effect,  by  relation,  from  the  time  of  tlie  delivery  of  the  deed  to  such 
third  person;  and  that  the  son's  quitclaim  deed,  executed  between 
that  time  and  the  father's  death,  though  importing  a  mere  convey- 
ance of  the  son's  "right  of  expectancy"  in  the*  land,  would  pass  his 
title:  Tooley  v.  Dibble,  2  Hill,  641.  An  agreement  in  marriage  artl- 
■cles  to  convey  to  the  husband  a  third  part  of  what  shall  come  to 
<he  father  of  the  wife  on  the  death  of  his  father,  is  good  and  will  be 
specifically  enforced  in  equity:  Hobson  v.  Trevor,  2  P.  Wms.  191, 

Setting  Aside,  in  Equity  —  Refusal  of  Relief. —  A  contract  Is  not 
binding  unless  there  is  capacity  to  contract;  an  understanding  and 
comprehension  both  of  the  nature  and  effect  of  the  transaction. 
Hence  an  assignment  of  an  expectancy  in  an  estate  will  be  set  aside 
in  equity,  if  it  was  executed  by  a  woman  whose  mind  was  so  im- 
paired by  age  that  she  did  not  understand  the  nature  of  the  assign- 
ment, although  she  did  understand  Its  effect;  where  she  had  not 
sufficient  memory  and  mental  vigor  to  understand  whether  she  owed 
the  debts  named  in  the  assignment,  or,  whether.  In  justice  and 
equity,  she  ought  to  pay  them;  and  where  undue  influence  was  ex- 
ercised to  procure  the  assignment:  King  v.  Davis,  60  Vt.  502.  To 
persons  selling  expectant  interests,  although  they  do  not  stand  in 
the  relation  of  expectant  heirs,  equity  extends  an  anxious  protection, 
.And  trivial  circumstances  added  to  inadequacy  of  price,  will  be  suffi- 
•cient  to  set  such  sales  aside:  McKInney  v.  Pinckard,  2  Leigh,  149;  21 
Am.  Dec.  001.  The  heirs  of  an  idiot,  whose  estate  was  in  the  hands 
of  a  committee,  being  weak,  Illiterate,  and  necessitous,  and  having 
difficulty  in  procuring  and  perpetuating  evidence  of  their  relation- 
ship, employed  an  agent  to  transact  the  business  for  them,  at  a 
commission  of  ten  per  cent  on  the  amount  to  be  recovered. 
The  agent  afterward  purchased  their  interest  In  the  estate,  at  about 
one-fourth  of  its  ultimate  value.  When  the  estate  was  recovered,  he 
took  from  the  heirs,  in  pursuance  of  his  purchase,  a  conveyance  of 
their  interest,  and  a  power  of  attorney  to  prosecute  the  decree,  and 
to  receive  for  his  own  use  their  shares  of  the  estate  yet  to  be  ac- 
counted for.  This  contract  was  set  aside  In  equity  on  the  ground  of 
gross  Inadequacy  of  price,  connected  with  the  weakness  and  neces- 
sities of  the  sellers;  and  on  the  further  ground  that  the  agent  was 
legally  Incapacitated  to  purchase  from  his  principal  the  estate  which 
was  the  subject  of  the  agency,  so  long  as  this  relation  of  confidence 
continued:  Butler  v.  Haskell,  4  Desaus.  Eq.  654.    It  Is  not  enough  to 
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Induce  a  court  of  equity  to  Interfere,  even  In  the  case  of  an  expect- 
ancy coupled  with  an  interest,  that  a  bargain  Is  hard  and  unreason- 
able, nor  does  mere  inadequacy  of  price  form  a  distinct  ground  of 
equitable  relief:  Dunn  v.  Chambers,  4  Barb.  378.  "In  most  of  the  In- 
Btances,"  said  Harris,  presiding  justice,  in  Dunn  v.  Chambers,  4 
Barb.  376,  379,  "in  which  a  party  has  been  relieved  from  his  own  im- 
provident bargain,  there  have  been  some  circumstances  of  a  suspi- 
cious character  connected  with  the  transaction,  or  there  has  beea 
something  in  the  relation  which  the  parties  sustained  to  each  other, 
which  rendered  It  inequitable  that  the  party,  against  whom  relief 
was  sought,  should  retain  the  advantage  he  had  acquired  by  hiB 
bargain."  It  is  not,  therefore,  unusual  for  a  court  of  equity,  where 
the  proof  of  actual  fraud  Is  not  clear  and  satisfactory,  to  make  the 
conveyance  subservient  to  the  whole  equity  of  the  case;  and,  If  the 
evidence  Is  Insufficient  to  justify  a  decree  declaring  a  deed  void  as 
against  the  grantor,  as  having  been  fraudulently  obtained,  and  yet 
it  was  obtained  under  such  circumstances  as  to  render  It  at  least  un- 
fair for  the  defendant  to  retain  the  full  advantage  of  his  bargain, 
the  court  may  direct  the  deed  to  stand  as  security  only,  for  the  de- 
fendant's Indemnity,  to  the  extent  of  the  sum  actually  due:  Dunn.  v. 
Oil  ambers,  4  Barb.  376. 

An  assignment,  by  an  Insolvent  heir  apparent,  of  his  estate  In  ex- 
pectancy, without  consideration,  is  fraudulent  as  to  his  existing  cred- 
Itoi-s,  who  may  have  it  set  aside.  The  property  will  then  descend 
Bubject  to  the  payment  of  their  debts:  Head  v.  Mosby,  87  Tenn.  759. 
Upon  equitable  principles,  u  voluntary  assignment,  even  of  an  ex- 
pectant interest  in  an  estate,  though  in  legal  form.  Is  not  regarded. 
If  unaccompanied  by  any  other  act,  as  effectual  to  pass  an  equitable 
Interest:  Meek  v.  Kettlewell,  1  Phil.  Ch.  342. 

For  illustrative  cases  In  which  relief  has  been  given  where  there 
was  a  "hard  bargain"  concerning  an  heir's  dealings  with  his  expect- 
ant estate,  see  Butler  v.  Duncan,  47  Mich.  94;  41  Am.  Rep.  711,  and 
extended  note  thereto  citing  some  comparatively  recent  English 
cases;  Nevill  v.  Snelling,  L.  R.  15  Ch.  Div.  679;  Fry  v.  Lane,  L.  R. 
40  Ch.  Div.  312;  O'Rorke  v.  Boiingbroke,  L.  R.  2  App.  Cas.  814. 

In  Kentucky,  the  specific  execution  of  contracts  for  the  sale  of  ex- 
pectancies will  not  be  enforced  on  the  ground  that  expectancies  In 
an  estate  are  not  the  subjects  of  valid  sales:  Lowry  v.  Spear,  7  Bush, 
451.  A  wife's  mortgage  of  her  expectant  interest  in  her  father's  es- 
tate, upon  his  death,  to  secure  an  antecedent  debt  of  her  husband, 
will  not  be  enforced,  the  mortgagee  not  being  a  purchaser  for  value; 
Bayler  v.  Commonwealth,  40  Ta.  St.  37;  80  Am.  Dec.  551.  Defend- 
ant, desiring  to  marry  against  the  wish  of  his  father,  and  being 
threatened  with  disinherison,  entered  into  a  verbal  agreement  with 
the  plaintiff,  his  sister,  that  in  case  his  father  should  will  his  entire 
property  to  either,  that  one  would  divide  with  the  other.  The  en- 
tire property  was  afterward  willed  to  defendant.  The  agreement 
was  held  to  be  against  public  policy,  upon  the  ground  that  it  was 
subversive  of  the  rights,  interests,  and  authority  of  the  parent,  and 
It  was  considered  that  a-  bill  for  specific  performance  would  not  lie: 
Mercler  v.  Mercier,  50  Ga.  546;  15  Am.  Rep.  694.    Contra,  Lewis  t. 
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Madisons,  1  Munf.  303;  Harwood  v.  Tooke,  2  Sim.  192;  Beckley  r. 
Newland,  2  P,  Wms.  182.  A  husband  has  no  power  to  make  a  valid 
relinquishment  of  his  wife's  expectancy  from  her  fathers  estate: 
Bishop  V.  Davenport,  58  111.  105. 

Assent  of  Ancestor. —  Equity  will  not  protect  an  heir  who  has  sold, 
assigned,  or  released  his  expectancy  in  an  estate,  where  the  disposi- 
tion or  transfer  was  made  with  the  ancestor's  consent  and  it  was 
sanctioned  or  adopted  by  him:  Fitzgerald  v.  Vestal,  4  Sneed,  257; 
King  V. -Hamlet,  3  Clark  &  F.  218;  Bligh,  N.  R.,  575;  4  Sim.  223;  2 
Mylne  &  K.  456;  Lee  v.  Lee,  2  Duvall,  134.  But  want  of  consent  on 
the  part  of  an  insane  ancestor,  has  been  held,  in  an  action  to  cancel 
n  conveyance  made  by  an  heir,  of  his  expectant  interest  in  the  an- 
cestor's estate,  not  to  invalidate  such  conveyance:  Hale  v.  Hollon, 
Tex,  Civ.  App.,  May  20,  1896.  In  some  of  the  cases  it  is  held, 
at  law,  that  contracts  for  the  conveyance  of  expectant  interests  in 
ancestor's  estates,  without  the  knowledge  and  consent  of  the  latter, 
«re  illegal  as  being  contrary  to  public  policy;  that  a  contract  for  the 
•conveyance  of  an  expectant  interest  in  an  ancestor's  estate  cannot 
be  enforced  xmtil  it  is  shown  that  there  was  neither  fraud  nor  op- 
pression, and  that  the  ancestor  had  knowledge  of  and  consented  to 
such  contract;  and  that  the  fact  that  he  was  incapable  of  consent- 
ing because  of  his  insanity  does  not  constitute  an  exception  to  the 
rule  requiring  his  assent:  McClure  v.  Raben,  133  Ind.  507;  36  Am.  St. 
Rep.  558;  125  Ind.  139.  So,  where  such  contracts  are  looked  upon  as 
invalid  at  law,  a  son's  sale  of  his  expectancy  in  his  father's  estate, 
made  with  the  assent  of  the  father,  does  not  divest  him  of  any  right 
to  the  property,  nor  confer  any  upon  the  son:  Wheeler  v.  Wheeler,  2 
Met.  (Ky.)  474;  74  Am.  Dec.  421;  but  a  manifest  distinction  is  noted 
between  a  sale  by  an  heir  or  devisee  to  a  purchaser,  where  the  an- 
cestor gives  a  mere  verbal  assent,  but  parts  with  no  right  of  dispos- 
ing of  his  estate  as  he  chooses,  and  a  case  where  he  divests  himself 
of  tliat  right,  as  to  a  portion  of  his  estate,  by  a  written  covenant 
agreeing  to  secute  it  to  a  child  named  therein.  In  case  of  a  sale  of  the 
Interest  of  one  expectant  devisee  or  heir  to  another,  the  ancestor  may, 
in  writing  executed  and  delivered,  divest  himself  of  the  right  to  make 
any  other  disposition  of  the  specified  share  of  his  estate  than  that 
stipulated  for  in  the  writing:  McBee  v.  Myers,  4  Bush,  356;  but  is 
not  bouud  in  the  absence  of  such  a  covenant:  Alves  v.  Schlesinger, 
81  Ky.  290. 

In  those  cases  where  the  disposition  of  an  expectancy  in  an  es- 
tate is  recognized  as  valid  at  law,  it  is  held  that  a  covenant  by  an 
heir  expectant,  that  he  will  convey  whatever  estate  comes  to  him 
by  descent  or  otherwise,  is  valid,  if  no  advantage  is  taken  of  the 
covenantor,  and  the  transfer  Is  made  with  the  knowledge  and  con- 
cent of  the  ancestor:  Fitch  v.  Fitch,  8  Pick.  480;  Jones  v.  Jones,  48 
Iowa,  466.  A  bond  by  an  heir  apparent  that  he  will  devise  an  estate 
which  may  come  to  him  by  descent  Is  valid.  If  the  bargain  Is  not  un- 
conscionable, or  obtained  by  fraud,  or  by  taking  unjust  advantage 
of  the  necessities  of  the  heir,  and  the  bond  Is  executed  fairly,  on 
adequate  consideration,  and  with  the  assent  of  the  ancestor:  Jenkins 
T.  Stetson,  9  Allen,  128. 
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Warranty  and  Estoppel. —  Notwithstanding  the  strictness,  particu- 
larly in  the  earlier  cases  in  the  courts  of  common  law,  with  respect 
to  assignments  of  equitable  interests,  we  have  shown  that  the  rule 
at  the  common  law  has  been  much  relaxed,  if  not  almost  disregard- 
-ed,  by  the  courts  of  equity,  which  have,  from  a  very  early  period, 
iield  that  assignments  for  valuable  consideration,  of  a  mere  possibil- 
ity, such  as  an  heir's  expectancy  in  an  estate,  are  valid 
and  will  be  can-ied  Into  effect  upon  the  same  principle  as 
they  enforce  the  specific  performance  of  an  agreement,  when 
not  contrary  to  their  own  rules  or  to  public  policy.  But 
the  strict  rule  at  law  that  there  cannot  be  a  grant  of  a  mere  possi- 
billly,  unless  coupled  with  a  vested  interest.  Is  not  now  so  rigidly  en- 
forced as  formerly.  For  example,  there  are  cases  holding  that  the 
law  will  protect  an  equitable  assignment  by  an  heir  of  his  expect- 
ancy: Stevens  v.  Palmer,  15  Gray,  505;  Fitch  v.  Fitch,  8  Pick.  480; 
Jenkins  v.  Stetson,  9  Allen,  128;  Lewis  v.  Madisons,  1  Munf.  303. 
And  a  further  modification  or  relaxation  of  the  strict  rule  at  law, 
■which  does  not  recognize  an  assignment  of  a  mere  possibility  not 
coupled  with  an  Interest,  such  as  the  expectancy  of  an  heir  in  an 
i'state,  Is  attained  by  the  application  of  the  docti-ine  of  estoppel 
arising  on  a  covenant  of  warranty,  or  nonclalm,  and  upon  recitals 
in  the  Instrument  of  disposition  or  transfer.  The  conveyance  or  re- 
lease of  an  expectancy  in  land  by  an  heir,  Is  the  conveyance  or  re- 
lease of  a  mere  naked  possibility  not  coupled  with  an  interest,  and 
passes  no  estate  or  interest  in  the  land;  It  cannot,  taerefore,  opei*ate 
to  defeat  the  grantor's  title,  afterward  acquired  by  descent,  except 
by  way  of  legal  or  equitable  estoppel.  It  follows  that  If  the  convey- 
ance or  release  contains  no  covenants  of  warranty,  or  recitals,  and 
there  are  no  acts  of  the  grantor  or  releasor  amounting  to  an  equita- 
ble estoppel,  he  is  not  estopped  from  asserting  an  after-acquired 
title:  Hart  v.  Gregg,  32  Ohio  St.  502;  McCrackin  v.  Wright,  14  Johns. 
193;  Bohon  v.  Bohon.  78  Ky.  408,  412;  Avery  v.  Akins,  74  Ind.  283; 
McClure  v.  Raben,  125  Ind.  139;  Pelletreau  v.  Jackson,  11  Wend.  110; 
Pike  V.  Galvin,  29  Me.  183. 

If  one  of  the  children  of  a  deceased  husband  executes  a  warranty 
-deed  to  her  expectant  Interest  in  the  widow's  one-third,  and  dies  be- 
fore the  widow,  such  warranty  deed  does  not  bind  her  children,  and 
they  are  not  estopped  to  set  up  their  title  as  the  heirs  of  the  widow, 
upon  the  latter's  death:  Habig  v.  Dodge,  127  Ind.  31;  Bohon  v.  Bo- 
hon. 78  Ky.  408,  412;  Buss  v.  Alpaugh,  118  Mass.  369,  376.  While 
the  deed  of  an  heir  apparent  conveying  the  estate  out  of  which  his 
Interest  is  to  arise  may  operate  by  way  of  estoppel  against  him.  It 
does  not  so  operate  upon  his  heirs  against  whom  there  is  no  cove- 
nant of  warranty:  Bohon  v.  Bohon,  78  Ky.  408;  Goodtitle  v.  Morse,  3 
Term  Rep.  365.  A  mere  release  or  quitclaim  deed,  even  of  an  expect- 
ant interest  In  land,  is  effectual  to  pass  the  estate  which  the  grantor 
has  at  the  time  It  is  made,  and  no  more;  it  does  not  estop  him  from 
asserting  an  after-acquired  title:  Beyan  v.  Upland,  101  Ind.  477; 
Avery  v.  Aklns,  74  Ind.  283;  Graham  v.  Graham,  55  Ind.  23;  Bell  v. 
Twilight,  26  N.  H.  401;  Dart  v.  Dart,  7  Conn.  250;  cases  cited  In 
note  to  Trull  v.  Eastman,  37  Am.  Dec.  130.    The  grantees  In  an  heir'a 
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conveyance  of  an  expectaat  interest  in  liis  ancestor's  estate,  never 
in  possession  thereunder,  cannot,  as  such,  or  by  vs^ay  of  estoppel,  as- 
sert a  title  or  interest  in  the  land,  against  one  in  actual  possession, 
under  a  legal  title,  although  such  title  is,  as  against  the  grantor,  hia 
heirs,  and  assigns,  fraudulent  and  void:  Hart  v.  Gregg,  '6'Z  Ohio  St. 
502,  513.  So,  although  a  covenant  of  warranty  in  a  conveyance,  by 
an  heir,  of  his  expectant  interest  in  an  estate,  w^ould  bar  him  and 
his  issue,  by  way  of  estoppel,  from  setting  up  title  to  the  estate,  such 
estoppel  does  not  affect  a  purchaser  under  a  judgment  entered  be- 
fore the  execution  of  the  conveyance  creating  the  estoppel:  Jacksoa 
V.  Bradford,  4  Wend.  619. 

On  the  other  hand,  if  the  grantor  in  a  sale  of  his  expectant  interest 
In  an  estate  covenants  that  he  will  not  claim  the  interest  himself 
and  will  warrant  It  against  all  claims  made  under  him  by  others,  the 
grantee,  even  at  law,  will  acquire  the  estate  which  his  grantor  sub- 
sequently obtains  in  the  estate.  In  other  words,  a  sale  or  release, 
with  covenants  of  warranty,  by  an  heir  apparent,  of  his  estate  iu 
expectancy,  will  bar  his  claim  by  descent  on  the  death  of  his  ances- 
tor; Ti-uil  V.  Eastman,  3  Met.  121;  37  Am.  Dec.  12G;  Curtis  v.  Cur- 
tis, 40  Me.  24;  63  Am.  Dec.  651.  This  subsequently  acquired  title 
inures  to  the  benefit  of  the  grantee,  or  releasee,  on  the  principle  of 
estoppel,  and  the  reason  why  this  is  allowed  is  to  avoid  circuity  of 
action:  See  monographic  note  to  Trull  v.  Eastman,  37  Am.  Dec.  129, 
on  grant  by  heir  apparent  of  his  interest  in  his  ancestor's  estate; 
Colie,  265a;  McCrackin  v.  Wright,  14  Johns.  193;  Bohon  v.  Bohon, 
78  Ky.  408,  412;  Smith  v.  Pendell,  19  Conn.  107;  48  Am.  Dec.  146; 
Bank  of  Utica  v.  Mersereau,  3  Barb.  Oh.  528;  49  Am.  Dec.  189;  Fitch 
V.  P'itch,  8  rick.  480;  House  v.  McCormick,  57  N.  Y.  310;  Smith  v. 
Baker,  1  Young  &  C.  Ch.  223. 

A  warranty  deed  of  the  grantor's  expectant  interest  In  the  estate  of 
his  ancestor,  made  In  good  faith,  upon  adequate  consideration,  and 
with  the  ancestor's  consent,  passes  such  grantor's  after-acquired  in- 
heritance: Hale  V.  HoUon,  Tex.  Civ.  App.,  May  20,  1896.  A  person 
under  the  belief  that  he  had  the  fee  simple  in  an  estate  subject  to  a 
life  estate  in  his  mother,  conveyed  all  his  interest  to  trustees  for  the 
benefit  of  his  creditors.  The  conveyance  contained  covenants  for 
title  and  for  further  assurance.  It  turned  out  that  at  the  time  of 
the  conveyance,  the  mother  had  the  fee  simple,  which  upon  her  death 
descended  to  the  grantor,  as  her  heir  at  law.  It  was  held  that,  al- 
though no  estate  passed  by  the  conveyance,  yet  the  transaction 
amounted  to  a  contract  for  sale  of  the  specific  estate,  and  that  the 
grantor,  unless  he  could  set  aside  the  contract  fo;  fraud,  could  be 
compelled  In  equity  to  carry  it  into  execution*  Smith  v.  Baker,  1 
Young  &  C.  Ch.  223. 

If  one  undertakes  to  convey  land  by  deed,  nnd  has  no  Interest  in  It 
at  the  time,  but  afterward  acquires  a  title  by  descent  or  purchase, 
Buch  deed,  where  It  contains  a  warranty,  passes  an  Interest  and  a 
title  from  the  moment  such  estate  comes  to  the  grantor,  not  only 
against  the  grantor  and  those  claiming  under  him,  but  also  against 
Btrangers  who  come  In  after  the  estoppel:  Somes  v.  Skinner,  3  Pick. 
62.    The  principle  upon  which  estoppels  rest  Is  that  when  a  man  has 
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by  his  deed  averred  or  afllrmed  or  covenanted,  or  by  his  act  in  pais 
admitted,  that  a  fact  is  true,  he  shall  not  afterward  be  permitted  to 
deny,  or  contradict,  or  disprove  It  The  facts  thus  affirmed  or  ad- 
mitted, cannot  be  disproved.  They  are  conclusively  admitted:  Flagg 
V.  Mann,  14  Piclt.'  467,  481. 

Generally  speaking,  the  covenant  of  nonclalm  Is  treated  as  equiva- 
lent to  the  ordinary  covenant  of  warranty,  and  held  to  have  the  same 
operation  by  way  of  estoppel  and  of  running  with  the  land:  Note  to 
Trull  V.  Eastman,  37  Am.  Dec.  130.  When  one  has  made  a  convey- 
ance of  laud  by  a  deed  containing  a  covenant  of  warranty,  a  title 
subsequently  acquired  will  either  be  transferred  to  the  vendee,  or 
the  vendor  and  those  claiming  under  him  will  be  estopped  to  deny 
it:  Pilse  t.  Galvln,  29  Me.  183,  184,  reviewing  conflicting  authorities. 
Compare  Comstock  v.  Smith,  13  Pick.  116;  23  Am.  Dec.  670.  Where 
an  heir  apparent  conveys  his  estate  in  expectancy  and  covenants  in 
the  deed,  that  neither  he  nor  those  claiming  under  him,  will  ever 
claim  any  right  In  such  estate,  this  covenant,  which  amounts  to  a 
wairanty,  will  bar  him  and  those  claiming  und%r  him,  when  the 
right  descends:  Trull  v.  Eastman,  3  Met.  121;  37  Am.  Dec.  126.  So, 
a  release  by  an  heir  apparent  of  his  estate  in  expectancy,  with  a 
covenant  of  nonclalm,  made  fairly  and  with  the  consent  of  his  an- 
cestor, precludes  the  releasor  from  afterward  setting  up  a  claim  to 
any  part  of  his  ancestor's  estate,  either  as  devisee  or  heir:  Curtis  v. 
Curtis,  40  Me.  24;  63  Am.  Dec.  651. 

An  heir  may,  by  releasing  to  the  ancestor  his  expected  share  In 
the  ancestor's  estate,  thereby  estop  himself  from  claiming  as  heir 
nny  portion  of  such  estate  as  might  otherwise,  in  the  future,  vest  in 
him  as  such  heir:  In  re  Garcelon,  104  Cal.  570;  43  Am.  St.  Rep.  134. 
He  is  estopped,  while  he  retains  the  benefit  received,  and  his  release 
remains  in  full  force,  to  institute  a  contest  over  the  ancestor's  will, 
especially  where  he  has  covenanted  not  to  contest  It:  Gore  v.  How- 
ard, M  Tenn.  577;  In  re  Garcelon,  104  Cal.  570;  43  Am.  St  Rep.  134. 

It  is  evident  that  the  deed,  by  an  heir,  of  his  expectant  interest  In 
an  estate,  passes  nothing,  for  there  Is  nothing  In  existence  to  pass, 
but  if  the  deed  is  with  warranty,  an  estoppel  Is  raised  to  claim  the 
future  ffitate;  and  a  deed  containing  express  covenants  of  warranty 
or  quiet  enjoyment  operates  as  an  estoppel  against  a  claim  of  the 
grantor,  or  his  privies,  to  a  subsequently  acquired  estate,  as  well 
where  the  grantor  had  a  present  right  or  interest,  which  passed  at 
tlje  time  of  the  grant,  as  when  nothing  whatever  passed:  House  v. 
McCormick,  57  N.  Y.  310.  It  Is  not  our  purpose,  however,  to  go  into 
the  law  of  possibilities  coupled  with  an  interest  They  are,  we  ap- 
prehend, whatever  may  be  their  form,  subject  to  the  same  rule  of 
estoppel  as  applies  to  the  transfer  of  property  In  existence,  where 
the  instrument  of  transfer  contains  covenants  of  warranty:  Habig 
V.  Dodge,  127  Ind.  31;  Jerauld  v.  Dodge,  127  Ind,  600;  Robertson  v. 
Wilson.  38  N.  H.  48;  Read  v.  Fogg,  60  Me.  479;  Rosenthal  v.  May- 
bugh,  33  Ohio  St.  155.  Contingent  remainders  and  executory  Inter- 
ests were  not  assignable  at  the  common  law,  though  they  might,  as 
possibilities,  coupled  with  an  Interest,  be  devised  under 'the  English 
statute  of  wills,  or  released  at  common  law,  or  bound  by  a  convey' 
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ance  operating  by  way  of  estoppel:  Bartholomew  v.  Muzzy,  61  Conn. 
387;  29  Am,  St.  Kep.  206. 

Consideration — Burden  of  Proof — Terms  of  Belief.— Aa  the  policy 
of  this  country  favors  the  free  alienation  of  property,  it  is  a  rule  of 
equity  that  mere  inadequacy  of  price  does  not  form  a  distinct  ground 
of  equitable  relief;  and  this  rule  appears  to  be  applicable  to  an  heir's 
sale,  assignment,  or  release  of  his  expectant  interest  in  his  ancestor's 
estate:  Lee  v.  Lee,  2  Duvall,  134;  McKinney  v.  Pinckard,  2  Leigh, 
149;  21' Am.  Dee.  601;  Parmelee  v.  Cameron,  41  N.  Y.  392;  Wormaek 
V.  Rogers,  9  Ga.  60;  Davidson  v.  Little,  22  Pa.  St.  245;  60  Am.  Dec. 
81;  Cribbing  v.  Markwood,  13  Gratt.  495;  67  Am.  Dec.  775;  Dunn  v. 
Chambers,  4  Barb.  376;  although  it  is  held  in  Nimmo  v.  Smith,  7  Tex. 
26,  to  be  incumbent  on  the  party  dealing  with  heirs,  reversioners, 
or  remaindermen  to  show  that  the  dealing  is  fair  and  for  an  ade- 
quate consideration.  One  of  the  grounds,  however,  upon  which  the 
eourt  set  aside  the  conveyance  of  necessitous  heirs  in  Butler  v.  Has- 
kell, 4  Desaus.  Eq,  654,  was  gross  inadequacy  of  price;  and  the 
court,  in  Brown  v.  Hall,  14  R.  1.  249,  51  Am.  Rep.  375,  granted  re- 
lief from  a  contract,  because  of  the  rate  of  interest  exacted. 

The  circumstance  of  inadequacy  of  consideration,  however,  taken 
In  connection  with  other  facts  charged,  may  furnish  such  a  vehe- 
ment presumption  of  fraud  as  to  authorize  a  court  of  equity  to  set 
the  transaction  aside:  Wormaek  v.  Rogers,  9  Ga,  60;  Brown  v.  Hall, 
14  R.  I.  249;  51  Am.  Rep.  375.  Gross  inadequacy  of  consideration. 
In  a  sale  by  an  heir  of  an  expectant  interest  in  an  estate,  connected 
with  circumstances  evincing  an  unconscientious  advantage  talien  of 
the  heir,  where  he  is  of  extravagant  and  profligate  habits,  will  afford 
good  ground,  in  a  court  of  equity,  for  setting  the  contract  aside:  Mc- 
Kinney V.  Pinckard,  2  Leigh,  149;  21  Am.  Dec.  601;  Wormaek  v. 
Rogers,  9  Ga.  60.  As  inadequacy  of  price  is  not  fraud,  mere  inade- 
quacy of  price  is  not  a  sufficient  ground  for  avoiding  a  sale,  unless 
the  inadequacy  is  so  gross  as  to  furnish  presumptive  evidence  of 
actual  fraud,  or  is,  in  fact,  coupled  with  fraud,  surprise,  ignorance, 
mistake,  delusion,  or  imbecility:  Parmelee  v.  Cameron,  41  N.  Y.  392, 
396.  Hence  a  court  of  equity  will  not,  in  the  absence  of  fraud,  or 
undue  influence,  interfere  to  set  aside  a  sale  made  by  a  legatee  of  a 
fixed  and  certain  amount  of  money,  payable,  with  interest,  at  a  time 
fctated  after  the  testator's  death;  and  the  fact  that  the  legatee  was  a 
"reckless,  dissipated,  improvident,  and  weak-minded  young  man," 
at  the  time  of  the  sale,  or  that  the  sale  was  made  some  years  before 
the  legacy  was  due,  and  for  an  inadequate  consideration,  would  not 
Induce  the  court  to  set  it  aside:  Parmelee  v.  Cameron,  41  N,  Y,  392. 
An  unexecuted  contract  will  not  be  enforced  in  a  court  of  equity,  if 
It  seems  to  be  unconscionable;  but  after  It  has  been  executed,  proof 
of  gross  inadequacy  of  consideration.  In  an  attack  upon  it,  can  be 
regarded  only  as  evidence  of  fraud,  and  of  itself  is  not  sufficient  to 
justify  a  cancellation  of  the  instrument:  Davidson  v.  Little,  22  Pa. 
St.  245:  60  Am.  Dec.  81.  Inadequacy  of  price  Is  not  alone  ground, 
in  Tills  country,  for  rescinding  the  sale  of  a  reversion  by  a  young  man 
who  had  jus't  attained  his  majority,  but  It  may,  with  other  circum- 
stancee,  be  evidence  of  fraud;  and  retention  of  a  part  of  price  bj 
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purchaser  Is  no  ground  of  rescission  of  a  sale  of  a  reversion,  es- 
pecially wliere  it  was  wittiiield  by  consent:  Cribblns  v.  Marlcwood, 
13  Gratt,  495;  67  Am.  Dec.  775.  The  sum  of  six  hundred  and  twen- 
ty-five dollars  is  a  sufficient  consideration  for  the  assigumeut  of  an 
expectancy  in  an  estate,  where  the  interest  in  the  estate  is  seven 
hundred  and  seventy-one  dollars:  Fritz's  Estate,  IGO  Pa.  St.  1.5(5.  It 
is  only  the  party  defrauded,  or  those  claiming  under  him,  who  can 
talte  advantage  of  the  Inadequacy  of  consideration  or  otlier  circum- 
stances of  fraud  attending  the  execution  of  a  deed  conveying  an 
Inheritance:  Davidson  v.  Little,  22  Pa.  St.  245;  GO  Am.  Dec.  81. 

In  this  country,  the  fact  that  a  bargain  is  hard  and  unreasonable, 
does  not.  In  general,  induce  a  court  of  equity  to  interfere  to  protect 
an  heir  in  his  contract:  Dunn  v.  Chambers,  4  Barb.  376;  Parmelee  v. 
Cameron,  41  N.  Y.  392,  395.  "Every  man  is  presumed  to  be  capable 
of  managing  his  own  affairs,  and  whether  his  bargains  are  wise  or 
unwise  is  not  ordinarily  a  legitimate  subject  of  inquiry  in  either  a 
court  of  legal  or  equitable  jurisdiction":  Parmelee  v.  Cameron,  41 
N.  Y.  392,  395;  but  a  court  of  equity  has  power  to  set  aside  an  un- 
conscionable bargain:  Brown  v.  Hall,  14  R,  I.  249;  51  Am.  Rep.  375; 
though  the  doctrine  of  unconscionable  bargains  has  nothing  to  do 
with  fraud:  Bowes  v.  Heaps,  3  Ves.  &  B.  117,  119.  In  Eng- 
land, It  has  been  laid  down,  in  case  after  case,  that  where  there  l.s 
a  dealing  of  this  kind,  the  court  will  looli  at  the  reasonableness  of 
the  bargain,  and,  if  it  is  what  is  called  "a  hard  bargain,"  set  It 
aside,  especially  in  the  case  of  a  bargain  by  an  expectant  heir:  Bey- 
non  V.  Cook,  L.  R.  10  Ch.  App.  389,  391;  Earl  of  Aylesford  v.  Morris, 
L.  R.  8  Ch.  App.  484,  489;  Freeman  v.  Bishop,  2  Atk.  39;  Fry  v.  Lane, 
L.  R.  40  Ch.  Div.  312. 

A  purchase  of  an  heir's  expectancy  Is  not  set  aside  merely  for 
undervalue,  there  being  no  fraud:  Nichols  v.  Gould,  2  Ves.  Sr.  422; 
Griffith  V.  Spratley,  1  Cox,  383,  389.  Inadequacy  of  price,  however, 
is  alone  a  sufficient  ground  of  defense  to  a  bill  in  equity,  by  a  pur- 
chaser, for  specific  performance,  where  the  party  contracting  to  sell 
was  an  expectant  heir:  Ryle  v.  Brown,  13  Price,  758. 

But  inadequacy  of  consideration,  when  gross,  thus  showing  Impo- 
sition or  oppression,  or  where  there  is  fraud,  is  good  ground  for  can- 
cellation: Underhill  v.  Horwood,  10  Ves.  Jr.  209;  Stihvell  v.  Wilkins, 
Jac.  280;  Haygarth  v.  Wearing.  L.  R.  12  Eq.  320;  Gowland  v.  De 
Faria,  17  Ves.  Jr.  20,  25.  If  a  written  agreement  Is  entered  into  for 
the  purchase  of  an  heir's  expectancy  at  a  price  far  beyond  Its  value, 
but  without  any  circumstances  of  fraud  or  surprise,  the  court  will 
not  decree  a  specific  performance  of  such  a  contract,  but,  on  the  other 
hand,  will  not  rescind  it:  Day  v.  NeAvman,  2  Cox,  77. 

If  an  heir  sells,  assigns,  or  releases  his  expectant  interest  in  his 
ancestor's  estate,  upon  inadequate  consideration  he  may  have  the 
contract  rescinded  In  equity  upon  repayment  of  the  consideration  re- 
ceived, with  Interest:  Beynon  v.  Cook,  L.  R.  10  Ch.  App.  389,  393; 
Earl  of  Aylesford  v.  Morris,  L.  R.  8  Ch.  App,  484,  489. 

A  contract  for  the  conveyance  of  an  expectant  Interest  in  an  an- 
cestor's estate  cannot  be  enforced  against  the  heir  ivitil  It  Is  sliown 
that  there  was  neither  fraud  nor  oppression:  McClure  y.  Raben,  133 
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Ind.  507:  36  Am.  St.  Eep.  558;  125  Ind.  139;  and,  In  such  a  case,  the 
absence  of  fraud,  good  consideration,  and  adequacy  of  price,  should 
be  proved  atlirmatively  by  the  party  claiming  the  benefit  of  the  con- 
tract, as  where  a  legacy  has  been  assigned:  Bacon  v,  Bonham,  33 
N.  J,  Eq.  614;  Nimmo  v.  Davis.  7  Tex.  26.  A  release  from  a  child  to 
a  father  of  its  estate  in  expectancy  should  be  clear  and  unambiguous, 
and  the  intention  be  manifest:  Powers'  Api>eal,  63  Pa.  St.  443.  If  a 
father  assigns  his  expectant  interest  in  an  estate  to  his  own  son,  the 
assigunwBut  will  be  sustained,  where  both  father  and  son  testify  that 
the  assignment  was  made  in  consideration  of  money  furnished  by  the 
son,  and  ihere  is  no  evidence  to  impeach  the  veracity  of  either  wit- 
ness: Fritz's  Appeal,  160  Pa.  St.  156.  If  an  heir's  sale  of  his  expect- 
ant interest  In  an  estate  appears  to  have  been  fair,  we  understand 
that,  in  this  country,  the  contract  will  be  enforced  in  equity,  where 
the  consideration  is  valuable,  though  inadequate,  if  not  gi-ossly  so. 
But,  in  England,  courts  of  equity  have  extended  to  heirs  who  deal 
with  their  expectancies,  during  their  ancestors'  lives,  a  degree  of  pro- 
tection, approaching  nearly  to  an  incapacity  to  bind  themselves  by 
any  contract:  Peacock  v.  Evans,  16  Ves.  Jr.  512,  514.  It  is  there  In- 
cumbent upon  those  who  have  dealt  with  an  heir  relative  to  his  ex- 
pectancy, to  make  good  the  bargain.  He  must  be  able  to  show  that 
a  full  and  adequate  consideration  was  paid.  This  is  considered  a 
heavy  burden  imposed  upon  a  purchaser,  but  such  burden  is  recog- 
nized, and  treated  as  an  exception  to  the  general  rule,  that  for  mere 
inadequacy  of  value  a  contract  is  not  to  be  set  aside.  In  all  eases 
relative  to  the  sale  by  an  heir  of  reversionary  interests,  the  issue  Is 
upon  the  adequacy  of  the  price:  Gowland  v.  De  Faria,  17  Ves.  Jr. 
20,  24.  The  proposition  in  this  ca.se,  that  in  a  transaction  with  an 
expectant  heir,  it  is  necessary  for  the  party  seeking  the  benefit  of  the 
transaction  to  show  that  he  gave  a  fair  price,  has  been  "the  subject 
of  much  observation"  since  the  decision  was  rendered,  and  "it  has 
been  considered  as  interfering  a  good  deal  with  that  proper  discre- 
tion which  persons,  who  are  capable,  according  to  the  law  of  this 
country,  of  disposing  of  their  property,  ought  to  be  at  liberty  to  exer- 
cise. At  the  same  time.  It  does  establish  a  rule,  which  has  the  effect 
of  protecting  persons  who  are,  generally  speaking,  very  much  in  need 
of  piotection."  But  whatever  may  be  thought  of  the  policy  of  the 
rule,  it  exists  and  has  been  recognized:  Earl  of  Aldborough  v.  Trye, 
7  Clark  &  F.  436,  457,  and  collected  cases  in  note  thereto.  It  was  the 
rule  in  England  that  not  only  would  specific  performance  be  refused 
but  that  the  purchase  of  a  reversion  from  an  expectant  heir  would 
be  set  aside  in  equity,  unless  the  purchaser,  having  the  burden  of 
proof,  showed  that  the  transaction  was  entered  into  In  good  faith, 
and  that  the  sale  was  made  upon  adequate  consideration:  Ryle 
V.  Brown,  13  Price,  758;  Bromley  v.  Smith,  26  Beav.  G44; 
Perfect  v.  Lane,  30  Beav.  197;  Hannah  v.  Hodgson,  30  Beav. 
19;  Edwards  v.  Burt,  2  De  Gex,  M.  &  G.  55,  and  collected 
cases  in  note  thereto;  Potts  v.  Curtis,  1  Younge,  543;  Batty 
V.  Lloyd,  1  Vern,  141,  note;  Moth  v.  Atwood,  5  Ves.  Jr.  845;  St.  Albyn 
V.  Harding,  27  Beav.  11;  Twisleton  v.  Griffith,  1  P.  Wms.  310,  312; 
Bhelly  v.  Nash,  3  Madd.  232;  Gwyune  v.  Heaton,  1  Bro.  Ch.  1;  Earl 
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of  Portmore  v.  Taylor,  4  Sim.  182.  In  accordance  with  this  mle,  and 
the  principle  Involved,  courts  of  equity  relieved  heirs  from  a  very  ad- 
vantageous purchase  of  their  expectant  interests  In  their  ancestors' 
estates,  as  well  as  from  unreasonable  or  unconscionable  bargains, 
though  such  bargains  were  obtainwl  from  the  heir  during  the  lifetime 
of  his  ancestor,  and  there  was  no  fraud :  Peacoclt  v.  Evans,  16  Ves.  Jr. 
r.l2;  St.  Albyn  v.  Harding,  27  Beav.  11;  Berny  v.  Pitt,  2  Vern.  14; 
Cole  V.  Gibbons,  3  P.  Wms.  293;  Nevill  v.  Snelling,  L.  R.  15  Ch.  DIv. 
679;  Varnees'  case,  Freem.  Ch.  63;  Wiseman  v.  Bealce,  Freem.  Ch.  111. 
The  courts  would,  of  course,  also  grant  relief  in  such  cases  where 
there  was  imposition  or  fraud,  or  the  heir  ignorant  of  his  rights: 
Waller  v.  Dalt,  1  DIcIj.  8;  Koclie  v.  O'Brien,  1  Ball  &  B.  330;  Baugh 
V.  Price,  1  Wils.  320;  Evans  v.  Llewellin,  1  Cox,  333;  Wharton  v.  May, 
5  Ves.  Jr.  27;  for  where  a  purchaser  talies  advantage  of  the  distress 
or  ignorance  of  the  vendor,  or  of  any  particular  authority  over  him, 
^  court  of  equity  may  set  aside  the  purchase  as  fraudulent,  even  after 
the  purchaser's  death:  Gould  v.  Olceden,  4  Brown  P.  C.  198. 

The  early  policy  of  the  English  nation  was  "to  prevent  what  was  a 
growing  mischief  to  ancient  families,  that  of  seducing  an  heir  ap- 
parent from  a  dependence  on  his  ancestor  who  probably  would  have 
supported  him,  and,  by  feeding  his  extravagancies,  tempting  him,  in 
!iis  father's  lifetime,  to  sell  the  reversion  of  that  estate,  wliich  was 
settled  upon  him;  for  as  much  as  this  tended 'to  tlie  manifest  ruin  of 
families;  therefore  the  policy  of  the  natiofi  thought  fit,  tliough  it  at 
first  prevailed  with  some  difficulty,  to  put  a  stop  to  so  mischievous  a 
practice,  by  setting  aside  all  these  bargains  with  young  heirs,  for  re- 
versions": Cole  V.  Gibbons,  3  P.  Wms.  290,  293.  The  rule  requiring 
a  purchaser  to  prove  that  he  had  given  an  adequate  consideration  ap- 
plie.l  to  post-obit  securities:  Earl  of  Aylesford  v.  Morris,  L.  R.  8  Ch. 
App.  4S4,  490;  Curling  v.  Townsheud,  19  Ves.  Jr.  G28;  Courteney  v. 
Godschall,  9  Ves.  Jr.  473;  Townsend  v.  Lowfield,  Belt's  Supp.  31; 
Evans  v.  Chesshire,  Belt's  Supp.  300;  Hill  v.  Caillovel,  1  Ves.  Sr.  122. 

The  fact  that  a  reversion  was  dependent  on  contingencies,  which 
•flid  not  admit  of  estimation  by  actuaries,  did  not  relieve  the  pur- 
<;haser  from  the  onus  of  showing  that  fair  value  was  given:  Tal- 
bot V.  Stainforth,  1  John.  &  H.  484.  Neither  was  the  application  of 
the  rule  that  a  person  dealing  with  an  expectant  heir  for  his  rever- 
sion must  prove  the  fairness  of  the  transaction,  prevented  by  the 
fact  that  the  ti-ansaction  was  a  charge  and  not  a  sale;  or  that  the 
•expectant  heir  was  a  person  of  mature  age;  or  that  he  perfectly  un- 
derstood the  nature  and  extent  of  the  transaction.  And,  It  was  not 
-necessary  for  the  heir  to  show  that  he  was  In  pecuniary  distress  at 
the  time:  Bromley  v.  Smith,  26  Beav.  644. 

The  requirement  of  a  person  who  sought  the  benefit  of  a  dealing 
with  an  heir  for  his  expectancy  was  to  show  that  he  gave  an  ade- 
■<iuate  consideration,  which  was  the  fair  market  price  at  the  time  of 
dealing,  and  not  the  value  according  to  the  calculations  of  actuaries 
on  the  tables:  Earl  of  Aldborough  v.  Trye,  7  Clark  &  F.  436.  The 
rule  that  a  fair  price  must  be  given,  was  said,  in  the  case  just  cited, 
to  l>e  a  sufficient  protection  to  heirs  expectant  or  reversioners;  but 
that  the  rule  of  full  value  would  not  be  any  protection,  as  in  that 
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case,  they  could  not  deal  with  their  expectancies,  or  sell  their  Inter- 
est at  all,  and  a  sale  by  public  sanction  is  within  the  proper  rule  on 
the  plain  principle  that  the  sum  which  the  thing  will  fetch  is  the 
sum  which  it  is  worth:  Earl  of  Aldborough  v.  Trye,  7  Clark  &  F. 
43G,  457,  460,  465.    Compare  Edwards  v.  Burt,  2  De  Gex,  M.  &  G.  55. 

The  rule,  allowing  sales  of  reversionary  interests  to  be  set  aside 
for  inadequacy  of  consideration,  has,  however,  been  changed  in  Eng- 
land by  statute.  In  1867,  it  was  enacted  by  31  Victoria,  chapter  4, 
that  "no  purchase,  made  bona  fide  and  without  fraud  or  unfair  deal- 
ing, of  anj'  reversionary  Interest  in  real  or  personal  estate  shall  here- 
after be  opened  or  set  aside  merely  on  the  ground  of  undervalue"; 
.ind  the  word  "purchase"  was  defined  in  the  statute  to  include  "every 
kind  of  contract,  conveyance,  or  assignment  under  or  by  which  any 
beneficial  interest  in  any  kind  of  property  may  be  acquired."  But 
the  doctrines  of  equity  as  to  the  relief  of  expectant  heirs  from  uncon- 
scionable bargains  have  not  been  affected  by  this  alteration  of  the- 
law  as  to  sales  of  reversionary  interests,  as  the  act  is  carefully  limit- 
ed to  purchases  "made  bona  fide  and  without  fraud  or  unfair  deal- 
ing," and  leaves  undervalue  still  a  material  element  In  cases  In  which 
It  is  not  the  sole  equitable  ground  for  relief:  Earl  of  Aylesford  v.  Mor- 
ris, L.  R.  8  Ch.  App.  484,  490;  Tyler  v.  Yates,  L.  R.  6  Ch.  App.  665. 

The  usury  laws  of  England,  having  proved  to  be  "an  inconvenient 
fetter  upon  the  liberty,  of  commercial  transactions,"  as  well  as  the 
arbitrary  rule  of  equity  as  to  sales  of  reversions,  which  was  an  im- 
pediment to  fair  and  reasonable,  as  well  as  to  unconscionable,  bar 
gains,  have  also  been  abolished  by  the  legislature.  But  the  abolition 
of  the  usury  laws  "still  leaves  the  nature  of  the  bargain  capable  of 
being  a  note  of  fraud  in  the  estimation  of  the  court,"  and  does  not» 
therefore,  affect  the  doctrines  of  equity  as  to  the  relief  of  expectant 
heirs  from  unconscionable  bargains:  Earl  of  Aylesford  v.  Morris. 
L.  R.  8  Ch.  App.  484,  490;  Croft  v.  Graham,  2  De  Gex,  J.  &  S.  155; 
Beynon  v.  Cook,  L.  R.  10  Ch.  App.  389;  Tyler  v.  Yates,  L.  R.  6  Ch. 
App.  665:  L.  R.  11  Eq.  265;  Miller  v.  Cook,  L.  R.  10  Eq.  641;  O'Rorke 
V.  Boliiigbroke,  L.  R.  2  App.  Cas.  814.  The  principle  on  which  a  court 
of  equity  has  granted  relief  from  an  unconscionable  bargain  entered 
into  with  an  expectant  heir  or  reversioner  for  the  loan  of  money  ap- 
plies also  to  the  case  of  money  lent,  on  unconscionable  terms, 
not  fully  understood  by  the  borrower,  and  known  by  the  lender  not 
to  be  fully  understood  by  him,  especially  where  the  heir  Is  a  minor: 
Nevill  V.  Snelling,  L.  R.  15  Ch.  Div.  679;  Croft  v.  Graham,  2  De  Gex^ 
J.  &  S.  155. 

In  England,  mere  inadequacy  of  price  will  entitle  an  expectant 
heir  to  apply  to  a  court  of  equity  to  set  aside,  on  terms,  the  sale  of  a 
reversion,  and  the  onus  of  proving  the  transaction  to  be  fair,  and 
the  price  sufficient,  is  on  the  purchaser:  O'Rorke  v.Bolingbroke,  L.  R» 
2  .^pp.  Cas.  814;  and  the  general  result  of  the  cases  is,  that  expectant 
heirs,  dealing  with  their  expectancy,  are  entitled,  for  mere  inade- 
quacy of  price,  to  have  the  contract  rescinded,  upon  terms  of  re- 
demption: Beynon  v.  Cook,  L.  R.  10  Ch.  App.  389;  Tyler  v.  Yates, 
L.  R,  6  Ch.  App.  665;  O'Rorke  v.  Bolingbroke,  L.  R.  2  App.  Cas.  814^ 
Croft  V.  Graham,  2  De  Gex,  J.  &  S.  155;  Davis  T.  Duke  of  Marlboiv 
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ough,  2  Swanst.  108,  166,  and  cases  cited  In  note  at  139;  St.  Albyn  v. 
Harding,  27  Beav.  11;  Wharton  v.  May,  5  Ves.  Jr.  27;  Purcell  v.  Mc- 
naniara,  14  Ves.  Jr.  91;  Peacock  v.  Evans,  16  Ves.  Jr.  512;  Gowland  ▼. 
De  Farla,  17  Ves.  Jr.  20.  The  purchaser  in  such  cases  is  regarded  as  a 
mortgagee:  Peacock  v.  Evans,  512.  "No  one  can  come  into  a  court  of 
equity,  to  bo  relieved  against  an  oppressive  deed,  even  in  the  char- 
acter of  heir  apparent  dealing  for  his  expectations,  except  on  tender 
of  the  purchase  money  and  interest":  Davis  v.  Duke  of  Marlborough, 
2  Swanst  lOS.  166. 

What  Property  Passes — Creditors — Purchasers — Age  of  Heir. — A  re- 
lease of  all  the  right,  title,  or  interest  of  the  releasor  in  his  father's 
estate,  whether  the  same  fall  to  him  by  will  or  heirship,  embraces 
nil  the  right  which  he  may  afterward  acquire  as  well  as  what  present 
right  he  has:  Trull  v.  Eastman,  3  Met.  121;  37  Am.  Dec.  126.  Where 
an  heir  of  an  estate  was  indebted  to  the  deceased  In  a  sum  which 
cannot  otherwise  be  made,  the  administrator  may  subject  his  inter- 
est in  the  real  estate  to  the  payment  of  such  indebtedness,  if  it  has 
not  been  transferred  In  good  faith  to  an  Innocent  party.  Where  this 
has  been  done,  the  administrator  cannot  reach  the  heir's  Interest,  as 
the  debt  is  not  a  lien  upon  It:  Towles  v.  Towles,  1  Head,  600.  The 
purchaser  of  the  estate  In  expectancy  of  an  heir  apparent  takes  It 
subject  to  advancements  made  to  the  heir,  but  not  subject  to  debts 
due  from  the  latter  to  the  estate  of  the  ancestor:  Steele  v.  Frierson, 
85  Tenn.  430. 

A  purchaser  from  an  heir  stands  In  the  same  relation  to  the  estate 
as  did  the  heir.  He  receives  whatever  Interest  the  heir  has  in  the  es- 
tate. The  purchaser  may  set  up  advancements  to  the  other  heirs; 
and,  If  the  heir  from  whom  he  purchases  has  been  advanced,  that  fact 
may  be  shown  to  reduce  the  Interest  of  the  heir,  and  likewise  reduce 
the  interest  received  by  the  purchaser.  So,  if  the  purchaser  alleges 
that  he  purchased  of  the  heir  all  of  the  real  estate  described  In  the 
complaint,  In  good  faith,  and  for  a  valuable  consideration,  he  has  the 
right  to  allege  and  prove  such  facts  as  establish  the  title  of  the  heir, 
from  whom  he  purchased,  to  all  of  the  real  estate:  Duncan  v.  Henry, 
125  Ind.  10. 

In  none  of  the  English  cases,  concerning  dealings  with  an  heir  con- 
cerning his  expectant  interest  In  an  estate,  does  the  age  of  the  ex- 
pectant heir  appear  to  have  been  regarded  as  a  matter  of  importance, 
and  rules  for  the  protection  of  heirs  dealing  with  their  expectant  es- 
tates are  applied  irrespective  of  age:  Bromley  v.  Smith,  26  Beav. 
644,  663.  An  infant,  on  coming  of  age,  may  ratify  securities  given 
by  him  during  his  minority,  without  receiving  any  further  considera- 
tion, but  he  must,  on  the  occasion,  have  full  knowledge  and  complete 
information  respecting  the  transaction:  Kay  v.  Smith,  21  Beav.  522. 

In  this  country,  as  well  as  in  England,  such  dealings,  particularly 
by  young  and  expectant  heirs  or  persons  in  necessitous  circumstances, 
"are  looked  upon  with  jealousy,  and  will  be  closely  scrutinized;  but 
we  know  of  no  rule  of  law  which  pronounces  the  transfer  of  an  in- 
heritance, though  made  by  an  Infant  heir,  to  be  absolutely  void: 
Fitzgerald  v.  Vestal,  4  Sneed,  257;  Meri weather  v.  Herran,  8  B.  Mon. 
162;  and  we  apprehend  that  the  rule  of  law  which  permits  an  Infant 
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.  lo  ratify  or  repudiate  his  contracts  after  minority  has  ceased,  applies 
as  well  to  contracts  for  the  sale,  release,  or  assignment  of  an  inherit- 
ance, as  to  other  contracts.  Thus  a  minor  Is  bound  by  his  contract 
unless  be  disaffirms  it  within  a  reasonable  time  after  lie  attains  his 
majority;  and,  if  he  enters  into  a  contract  with  his  father  respecting 
his  share  in  the  latter's  estate,  which  contract  he  fails  to  disaffirm 
within  six  months  after  he  becomes  of  age,  he  Is  held,  in  Iowa,  not 
to  be  entitled  to  disaffirm  it  after  that  length  of  time  has  elapsed: 
Jones  T.  Jones,  46  Iowa,  466. 

Possibilities  Coupled  with  an  Interest. —  At  common  law,  contingent 
remainders  and  executory  interests  were  not  assignable,  though  they 
might,  as  possibilities  coupled  with  an  interest,  be  devised  under  the 
English  statute  of  wills,  or  be  released  at  common  law,  or  be  bound 
by  a  conveyance  operating  by  way  of  estoppel:  and  contracts,  and 
assurances  relating  to  them,  based  upon  valuable  consideration,  might 
.j^enerally  be  enforced  in  equity:  Bartholomew  v.  Muzzy,  61  Conn.  387; 
119  Am.  St.  Kep.  206;  Watson  v.  Dodd,  68  N.  C.  528,  530;  Jones  v.  Roe, 
3  Term  Rep.  88,  93.  In  this  country,  all  contingent  and  executory  in- 
terests, such  as  contingent  remainders  and  executory  devises  to 
persons  who  are  certain,  and  other  possibilities  coupled  with  an  in- 
terest, are  assignable,  at  least,  in  equity:  Nimmo  v.  Davis,  7  Tex.  26; 
Fortescue  v.  Satterthwaite,  1  Ired.  566,  570;  Bodenhamer  v.  Welch, 
89  N.  C.  78;  Miller  v.  Emaus,  19  N.  Y.  384;  Watson  v.  Smith,  110 
N.  C.  6;  28  Am.  St.  Rep.  665;  Brown  v.  Dail,  117  N.  C.  41,  43;  Whelen 
V.  Phillips,  151  Pa.  St.  312,  322;  monographic  note  to  Snelling  v.  La- 
mar. 17  Am.  St.  Rep.  839.  843,  on  contingent  remainders,  how  barred, 
defeated,  or  conveyed:  Wood  v.  Mather,  38  Barb.  473,  482;  Hoyt  v. 
Hoyt,  61  Vt.  413;  Cribbins  v.  Markwood,  13  Graft.  495;  67  Am.  Dec. 
775;  Caulfield  v.  Van  Brunt,  173  Pa.  St.  428;  Coverdale  v.  Aldrich,  19 
Pick.  391.  A  wife  may  release  her  doAver  to  her  husband:  Dakin  v. 
Dakin,  97  Mich.  284;  and  may  bar  herself,  by  way  of  equitable  es- 
toppel, from  asserting  her  right  to  have  it  assigned  upon  her  hus- 
band's death:  Rosentbal  v.  Mayhugh,  33  Ohio  St.  155.  The  claim  to. 
a  legacy  is  an  assignable  interest,  and  the  assignment  passes  the 
whole  right  of  the  assignor:  King  v.  Berry,  3  N.  J.  Eq.  44;  Kennedy 
V.  Parke,  17  N.  J.  Eq.  415;  Parmelee  v.  Cameron,  41  N.  Y.  392; 
Ridgeway  v.  Underwood,  67  111.  419. 

The  assignment  of  a  contingent  remainder  or  an  executory  devise, 
free  from  fraud  or  imposition,  and  for  a  valuable  consideration,  will 
be  upheld  in  equity,  though  it  may  be  void  in  law.  It  is,  at  least,  an 
assiignment  of  "a  possibility  coupled  with  an  interest":  Watson  v. 
Smith,  no  N.  O.  6;  28  Am.  St.  Rep.  665;  Brown  v.  Dail,  117  N.  C. 
41,  43;  Nimmo  v.  Davis,  7  Tex.  26.  All  contingent  estates  of  inherit- 
ance, as  well  as  springing  and  executory  uses  and  possibilities  coup- 
led with  an  interest,  where  the  person  to  take  is  certain,  are  trans- 
missible by  descent  and  devisable  and  assignable:  Nimmo  v.  Davis, 
7  Tex.  26.  When  the  person  Is  ascertained  who  Is  to  take  If  the 
event  happens,  a  contingent  remainder  may  be  granted,  and  the  gran- 
tee takes  the  place  of  the  grantor,  with  his  chance  of  having  the  es- 
tate: Bartholomew  v.  Muzzy,  61  Conn.  387;  29  Am.  St.  Rep.  206.  All 
contingent  and  executory  estates,  and  possibilities  coupled  with  an 
interest,  where  the  person  who  Is  to  take  Is  certain,  may  be  efiCectu* 
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-ally  conveyed  before  the  contingency  upon  which  they  depend  takes 
effect:  Havens  v.  Sea  Shore  Land  Co.,  47  N.  J.  Eq.  365.  A  devise  to 
three  sons  and  four  daughters,  of  real  estate,  In  equal  shares,  with  a 
provision  that,  If  either  should  die  without  lawful  Issue,  his  or  her 
shares  should  be  divided  among  the  survivors,  toolj  effect  in  1810, 
and  the  court  In  Miller  v.  Emans,  19  N.  Y.  384,  held  that  the  future 
contingent  Interest  of  the  devisees  severally,  while  all  were  living, 
was  not  a  mere  naked  possibility,  but  passed  by  release  from  some  of 
them  to  the  others:  Miller  v.  Emans,  19  N.  Y.  384;  overruling  Pelle- 
<reau  v.  Jackson,  11  Wend.  110;  Jackson  v.  Waldron,  13  Wend.  178; 
Edwards  v.  Varick,  5  Denio,  664.  The  New  York  statute  abrogates 
Jill  distinctions  as  to  expectant  estates,  making  them  descendible,  de- 
visable, and  alienable.  It  "gives  to  all  expectant  estates,  of  what- 
soever description,  and  whether  vested  or  contingent,  and  whether 
contingent  upon  an  event  which  may  never  happen,  or  by  reason  of 
uncertainty  In  the  person,  the  character  or  quality  of  alienability": 
Moore  v.  Llttel,  41  N.  Y.  66,  84,  per  Woodruff',  J.  And,  with  respect 
to  the  release  of  possibilities,  Selden,  J.  said,  in  Miller  v.  Emans,  19 
N.  Y.  384,  394:  "Whenever  this  subject  shall  be  fully  examined  it  will, 
I  think,  be  found  that  any  and  every  contingent  right,  however  un- 
certain, may  be  released  to  a  party  already  seised  of  a  present  estate 
in  the  premises  in  possession;  and  that  the  mere  remoteness  of  the 
■contingency  affords  no  objection  to  its  being  so  released,  provided  the 
right  can  be  said  to  have  any  present  existence  at  all." 

A  legatee  under  a  will  has,  before  administration,  an  Inchoate  title 
<lerived  from  the  will,  which  may  be  assigned:  Cecil  v.  Rose,  17  Md. 
S2;  and,  if  an  heir  at  law,  before  distribution  of  an  estate,  conveyg 
uway  his  Interest,  the  power  of  the  court  of  probate  to  order  a  dis- 
tribution is  not  affected  by  It:  Holcomb  v.  Sherwood,  29  Conn.  418 
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MUNICIPAL  CORPORATIONS— BREACH  OF  THE  PEACE 
—FINE— VOID  ORDINANCE.— A  city  ordinance  fixing  a  less  pen- 
alty for  an  offense  than  that  fixed  by  statute  for  the  same  offense  is 
void.  Hence,  if  a  city  ordinance  imposes  a  penalty  of  not  less  than 
ten  nor  more  than  one  hundred  dollars  for  a  breach  of  the  peace, 
while  the  minimum  tine  under  the  statute  is  one  cent  and  maximum 
fine  is  one  hundred  dollars.  In  addition  to  which  imprisonment  not 
less  than  five  nor  more  than  fifty  days  may  be  Inflicted,  the  ordi- 
nance is  void. 

CRIMINAL  LAW— BREACH  OF  THE  PEACE— VALIDITY 
OP  JUDGMENT.— If  a  breach  of  the  peace  is  made  punishable, 
both  by  statute  and  by  ordinance,  and  one  is  convicted  for  that  of- 
fense before  a  police  court  having  jurisdiction  thereof,  upon  a  com- 
plaint charging  him  with  violating  the  ordinance,  and  a  sentence 
Jiuthorized  by  the  statute  is  imposed,  the  judgment  is  valid,  though 
the  ordinance  is  void. 

MUNICIPAL  CORPORATIONS— NONLIABILITY  OF.  FOR 
ACTS  OF  OFFICERS  IN  ENFORCING  PENAL  LAWS.— As  rau- 
aiicipallties  represent  the    commonwealtti,  and    municipal    officers, 
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"While  engaged  In  duties  relating  to  the  public  safety,  and  In  the 
mainfenance  of  public  order,  are  the  servants  of  the  commonwealth,, 
although  their  duties  may  be  confined  to  the  enforcement  of  the 
law  within  a  specified  territory,  a  city  Is  not  liable  for  the  acts  of 
Its  officers  in  enforcing  the  criminal  or  penal  laws  of  the  common- 
wealth, or  in  enforcing  the  penal  ordinances  of  the  city.  It  wouldr 
not,  therefore,  be  liable  for  the  acts  of  its  officers  In  enforcing  ft 
judgment  of  conviction  for  a  breach  of  the  peace,  though  sucli 
judgment  were  void. 

John  Feland  &  Son,  for  the  appellant. 

J.  D.  Atchison,  for  the  appellee. 

ara  PAYNTEK,  J.  The  appellant  instituted  action  against 
the  city  of  Owensboro,  seeking  to  recover  damages  for  an  alleged 
unlawful  arrest,  conviction,  and  confinement  in  the  workhousfr 
of  the  city. 

It  is  alleged  in  the  petition  in  substance  that  C.  N.  Pendleton 
is  the  judge  of  the  police  court  of  the  city  of  Owensboro;  that  as 
Buch  officer  he  issued  a  warrant  against  appellant,  charging  him 
with  violating  an  ordinance  of  the  city  of  Owensboro,  denounc- 
ing a  penalty  for  a  breach  of  the  peace;  that  by  virtue  of  the- 
warrant  the  city  marshal  arrested  him  and  carried  him  before 
the  police  court  where  he  was  tried,  convicted  for  a  breach  of 
the  peace,  and  adjudged  that  the  city  of  Owensboro  recover  of 
him  one  hundred  dollars  and  costs,  and  failing  to  pay  which  he 
was  confined  in  the  workhouse  of  the  city  for  some  time. 

It  is  also  alleged  that  the  proceedings  were  under  an  ordi- 
nance, ^^'^  which  reads  as  follows,  to  wit:  "Any  person  or  per- 
sons who  shall,  within  the  city  of  Owensboro,  be  guilty  of  a  riot^ 
rout,  unlawful  assembly,  or  breach  of  the  peace,  shall,  upon  con- 
Tiction,  be  fined  not  less  than  ten  dollars  nor  more  than  one 
hundred  dollars.'* 

It  is  insisted  that  the  ordinance  under  which  the  prosecution 
took  place  is  unconstitutional  and  void,  and,  therefore,  appellant 
is  entitled  to  recover  damages  of  the  city. 

A  demurrer  was  sustained  to  the  petition,  and,  appellant  fail- 
ing to  amend,  his  petition  was  dismissed. 

Section  1268  of  'he  Kentucky  Statutes  is  as  follows:  "If  any 
person  or  persons  shall  be  guilty  of  a  breach  of  the  peace,  .  . 
.  .  the  person  so  offending,  and  each  of  them,  shall  be  fined 
not  less  than  one  cent  nor  more  than  one  hundred  dollars,  or  im- 
prisonment not  less  than  five  nor  more  than  fifty  days,  or  both 
60  fined  and  imprisoned.'* 

By  the  terms  of  the  ordinance,  the  fine  for  a  breach  of  the 
peace  cannot  be  less  than  ten  dollars  nor  more  than  one  hundred 
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dollars  and  imprisonment  is  no  part  of  the  penalty.  While,  under 
the  statute  for  a  breach  of  the  peace  the  minimum  fine  is  one 
cent  and  maximum  fine  is  one  hundred  dollars,  and  in  addition  . 
to  which  imprisonment  not  less  than  five  nor  more  than  fifty 
days  may  be  inflicted. 

It  will,  therefore,  be  observed  that  the  penalty  for  a  breach  of 
the  peace  under  the  ordinance  is  much  less  than  the  one  de- 
nounced in  the  statute. 

Section  168  of  the  constitution  is  as  follows:  **No  municipal 
ordinance  shall  fix  a  penalty  for  a  violation  thereof  at  less  thaa 
that  imposed  by  statute  for  the  same  offense.  A  conviction  or 
acquittal  under  either  shall  constitute  a  bar  to  another  prosecu- 
tion for  the  same  offense.** 

The  penalty  for  a  breach  of  the  peace  under  the  ordinance 
'*''^'*  being  less  than  the  one  imposed  by  the  statute,  the  ordinance 
is  in  violation  of  the  constitution  and  void. 

Under  subsections  22  and  23  of  section  3290  of  the  Kentucky 
Statutes,  the  common  council  of  the  cities  of  the  third  class  havo 
the  power,  within  the  limits  of  the  constitution  of  this  state  and 
the  act  relating  to  cities  of  that  class,  to  pass  ordinances  imposing 
fines  and  imprisonment  for  the  violation  of  ordinances  and  by- 
laws, breaches  of  the  peace,  etc. 

The  ordinance  imposing  a  fine  for  a  breach  of  the  peace  being 
void,  the  status  remained  as  if  no  action  whatever  had  been  taken 
by  the  common  council.  There  was  a  statute  "in  force  under 
which  both  fine  and  imprisonment  could  be  imposed  for  a  breach 
of  the  peace  in  the  city  of  Owensboro.  The  judge  of  the  police 
court  of  that  city  had  jurisdiction  to  try  persons  charged  with 
that  offense. 

A  warrant  was  issued  charging  the  appellant  with  the  offense 
of  a  breach  of  the  peace,  under  which  he  was  arrested,  tried,  and 
convicted.  It  is  alleged  in  the  petition  he  was  required  to  an- 
swer "the  charge  of  violating  city  ordinance  3,  breach  of  the 
peace,  in  said  city.**  We  understand  this  to  mean  that  appellant 
was  charged  with  the  offense  of  a  breach  of  the  peace.  Although 
he  was  charged  with  violating  the  ordinance,  yet  the  gravamen 
was  a  breach  of  the  peace.  The  judge  and  the  marshal  may  have 
proceeded  to  and  did  prosecute  the  appellant  on  the  charge  of 
a  breach  of  the  peace,  believing  the  ordinance  in  question  to  be 
in  force,  and  imposed  the  fine.  Yet  it  was  not  in  force,  but  a 
statute  was  which  authorized  the  imposition  of  the  fine  for  a 
breach  of  the  peace.    The  jurisdiction  of  the  court  existed  with 
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ample  power  to  try  and  convict  the  accused  on  the  charge  of  a 
breach  of  the  peace,  if  proven  guilty,  and,  although  the  judge 
may  have  labored  under  the  erroneous  impression  that  the  ordi- 
nance was  in  force,  yet  having  imposed  such  fine  as  ^"^^  he  had 
authority  to  do  by  statute,  his  judgment  was  not  void,  and  ap- 
pellant's imprisonment  under  it  illegal.  A  judgment  may  be 
light,  etill  the  court  may  have  given  a  very  insufficient  or  erro- 
neous reason  for  it.  The  warrant  may  have  coupled  with  the 
<;harge  of  a  breach  of  the  peace  the  fact  that  it  was  in  violation 
of  a  void  ordinance,  still  the  warrant  would  be  valid,  because, 
by  statute,  a  penalty  is  denounced  for  the  breach  of  the  peace. 
While  the  warrant  may  have  not  been  in  exact  form  as  to  the 
charge  and  the  law,  still  the  court  had  jurisdiction  of  the  matter. 
The  appellant  could  have  raised  any  objection  he  saw  proper  to 
the  warrant.  He  was  in  court,  pleaded  not  guilty,  and  proceeded 
in  the  trial,  so  far  as  the  petition  shows,  without  raising  any 
-question  as  to  the  form  of  the  warrant  or  manner  of  stating  the 
charge  against  him,  and,  as  the  court  had  jurisdiction  to  try  the 
case,  the  only  remedy  which  appellant  had  was  by  appeal  from 
the  judgment  of  conviction. 

Had  there  been  no  statute  imposing  a  fine,  etc.,  for  a  breach 
of  the  peace,  then  the  question  as  to  the  eflFect  of  such  judgment 
would  be  a  different  question  from  the  one  presented  in  this 
case.  However,  that  would  not  affect  the  question  as  to  the  lia- 
bility of  the  city.  Municipal  governments  are  auxiliaries  of  the 
€tate  government.  They  are  created  principally  to  aid  in  secur- 
ing a  proper  government  of  the  people  within  the  boundaries  of 
^uch  municipalities,  and  to  make  more  effectual  the  maintenance 
of  public  order.  The  judges  of  the  police  courts,  as  well  as  the 
marshals  of  municipalities,  are  officers  of  the  commonwealth  and 
their  respective  municipalities,  although  their  duties  might  be 
confined  to  the  enforcement  of  the  law  within  a  specified  terri- 
tory. The  marshals  of  such  cities  are  declared  to  be  peace  offi- 
cers of  the  cities  and  commonwealth:  Ky.  Stats.,  sec.  3341. 

^"^^  A  breach  of  the  peace  is  a  public  offense.  It  is  an  offense 
against  the  commonwealth.  The  general  assembly  has  so  de- 
clared it  to  be.  While  the  general  assembly  has  conferred  au- 
thority upon  the  common  councils  of  cities  of  the  third  class  to 
impo?e  a  penalty  on  those  who  may  be  guilty  of  it  within  cer- 
tain limits,  still  the  offense  remains  a  public  one  and  against  the 
commonwealth. 

The  evident  purpose  of  the  constitutional  convention  and  the 
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general  assembly  was  to  make  more  certain  and  effective  {ha 
prosecution  of  the  persons  who  might  be  guilty  of  such  offenses  by 
conferring  upon  those  immediately  affected  by  such  violation 
of  the  law  the  authority  to  enforce  the  law  and  inflict  punish- 
ments for  its  violation.  But  that  proper  penalties  should  be  im- 
posed under  municipal  ordinances,  the  constitution  prohibits^ 
prescribing  by  an  ordinance  a  less  penalty  than  that  fixed  by  the 
statute  for  the  offense.  That  one  charged  with  such  offenses  a» 
were  denounced  by  statute  and  by  a  municipal  ordinance  should 
be  put  in  jeopardy  but  once,  the  constitution  declared  a  con- 
viction or  acquittal  under  one  should  constitute  a  bar  to  another 
prosecution  for  the  same  offense. 

A  municipal  corporation  is  ngt  liable  for  the  acts  of  its  offi- 
cers in  enforcing  the  criminal  or  penal  laws  of  the  common- 
wealth, or  in  enforcing  penal  ordinances  of  the  city.  The  maxim 
respondeat  superior  has  no  application. 

It  is  said  in  2  Dillon  on  Municipal  Corporations,  section  974: 
"It  may  be  observed,  in  the  next  place,  that  when  it  is  sought  to 
render  a  municipal  corporation  liable  for  the  act  of  servants  or 
agents,  a  cardinal  inquiry  is  whether  they  are  the  servants  or 
agents  of  the  corporation. 

"If  the  corporation  appoints  or  elects  them,  can  control  them 
in  the  discharge  of  their  duties,  can  continue  or  remove  them, 
can  hold  them  responsible  for  the  manner  in  which  ^"^"^  they 
discharge  their  trusts;  and  if  those  duties  relate  to  the  exercise 
of  corporate  powers,  and  are  for  the  peculiar  benefit  of  the  cor- 
poration in  its  local  or  special  interest,  they  may  justly  be  re- 
garded as  its  agents  or  servants,  and  the  maxim  of  respondeat 
BU])erior  applies. 

"But  if,  on  the  other  hand,  they  are  elected  or  appointed  by 
the  corporation,  in  obedience  to  the  statute,  to  perform  a  public 
service  not  peculiarly  local  or  corporate,  but  because  this  mode 
of  selection  has  been  deemed  expedient  by  the  legislature  in  the 
distribution  of  the  powers  of  the  government,  if  they  are  inde- 
pendent of  the,  corporation  as  to  the  tenure  of  their  office  and 
the  manner  of  discharging  their  duties,  they  are  not  to  be  re- 
garded as  the  servants  or  agents  of  the  corporation,  for  whose 
acts  or  negligence  it  is  impliedly  liable,  but  as  public  or  state  offi- 
cers with  such  powers  and  duties  as  the  statute  confers  upon 
them,  and  the  doctrine  of  respondeat  superior  is  not  applicable. 

"It  will  be  seen  that,  on  general  principles,  it  is  necessary,  in 
order  to  make  a  municipal  corporation  imphedly  liable  on  the 
maxim  of  respondeat  superior  for  the  wrongful  act  or  jieglect  of 
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-an  oflBcer,  that  it  be  shown  that  the  officer  was  its  officer,  either 
generally  or  as  respects  the  particular  wrong  complained  of,  and 
not  an  independent  public  officer;  and,  also,  that  the  wrong  was 
-done  by  such  officer  while  in  the  legitimate  exercise  of  some  duty 
of  a  corporate  nature  which  was  devolved  on  him  by  law  or  by 
the  direction  or  authority  of  the  corporation." 

"Agreeably  to  the  principles  just  mentioned,  police  officers  ap- 
pointed by  a  city  are  not  its  agents  or  servants,  so  as  to  render  it 
responsible  for  their  unlawful  or  negligent  acts  in  the  discharge 
of  their  duties;  and,  accordingly,  a  city  is  not  liable  for  an  as- 
sault or  battery  committed  by  its  police  officers,  though  done  in 
an  attempt  to  enforce  an  ordinance  ^''^  of  the  city;  nor  for  an 
arrest  made  by  them  which  is  ^illegal  for  want  of  a  warrant,  or 
for  other  cause;  nor  for  their  unlawful  acts  of  violence,  whereby, 
in  the  exercise  of  their  duty  of  suppressing  an  unlawful  assem- 
blage of  slaves,  the  plaintiff's  slave  was  killed.  So,  on  the  same 
principle,  a  person  who  suffers  a  personal  injury  while  aiding  the 
police  officers  of  a  city,  at  their  request,  in  arresting  disturbers 
of  the  public  peace  under  a  valid  ordinance,  has  no  remedy 
against  the  city.  The  municipal  corporation,  in  all  these  and  the 
like  cases,  represents  the  state  or  the  public;  the  police  officers 
are  not  the  servants  of  the  corporation,  and  hence  the  principle 
of  respondeat  superior  does  not  apply,  and  the  corporation  is  not 
liable  unless  by  virtue  of  a  statute  expressly  creating  the  lia- 
bility." 

The  principle  enunciated  by  Mr.  Dillon  is  sustained  by  almost 
an  unbroken  line  of  decisions  of  the  courts  of  this  country,  and 
by  this  court  in  the  cases  of  Pollock  v.  Louisville,  13  Bush,  221; 
26  Am.  Eep.  260;  Jolly  v.  Hawesville,  89  Ky.  279;  Prather  ▼. 
Lexington,  13  B.  Mon.  559;  5G  Am.  Dec.  585. 

The  cases  rest  on  the  ground  that  municipalities  represent  the 
commonwealth,  and  municipal  officers,  while  engaged  in  duties 
relating  to  the  public  safety,  and  in  the  maintenance  of  public 
order,  are  the  servants  of  the  commonwealth. 

The  judgment  is  affirmed. 

MUNICIPAL  CORPORATIONS— PUNISHMENT  OP  OFFENSE 
AGAINST  BOTH  CITY  AND  STATE— LIABILITY  FOR  ACTS  OP 
OFFICERS.— Though  an  act  Is  made  criminal,  and  punishable  by  the 
laws  of  the  state,  a  municipality  may  also  malie  It  punishable,  and 
auttioiize  proceedings  for  the  imposition  of  such  punishment:  State 
T.  Walbridge,  119  Mo.  383;  41  Am.  St.  Rep.  663;  Hunt  v.  Jaclisonville, 
S4  Fla.  504;  43  Am.  St.  Rep.  214:  nor  Is  the  corporation  limited 
or  restricted  to  the  same  penalties  imposed  by  the  general  law: 
See  monographic  note  to  Robinson  v.  Mayor,  34  Am.  Dec.  642.  A 
Tlolation  of  a  void  municipal  ordinance  is  not  a  criminal  offense:  State 
V.  Webbet,  107  N.  C.  962;  22  Am.  St.  Eep.  920.    A  municipal  corpora- 
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<ion  Is  not  answerable  for  the  unauthorized  and  unlawful  acts  of  lt« 
■officers:  See  monographic  note  to  Hilsdorf  v.  St.  Louis,  100  Am.  Dec. 
358,  360,  on  liability  of  city  for  unauthorized  acts  of  its  officers.  No 
municipal  liability,  therefore,  results  from  the  attempted  enforcement 
of  a  void  ordinance:  See  monographic  note  to  Goddard  v.  Inhabitants 
of  Harpswell,  30  Am.  St.  Rep.  376,  405,  on  the  liability  of  cities  for 
the  negligence  and  other  misconduct  of  their  officers  and  agents. 
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man. 

[98  KentucKT,  294.] 

TAXATION  OP  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS IS  CONSTITUTIONAL.— A  statute  requiring  every  for- 
eign building  and  loan  association,  doing  business  in  the  state,  to 
pay  into  ita  treasury,  annually,  two  dollars  on  every  one  hundred 
dollars  of  its  annual  gross  receipts,  does  not  violate  either  the  state 
or  federal  constitution. 

TAXATION  OP  POREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS— FRANCHISE.— A  state  tax  upon  the  gross  receipts  of 
11  foreign  building  and  loan  association  Is  a  tax  upon  the  franchise 
of  the  corporation,  measured  by  the  extent  of  Its  business,  and  not 
a  tax  upon  its  property.  It  is  not,  therefore,  unconstitutional  as 
violating  a  statute  providing  for  taxation  based  on  income,  licenses, 
or  franchises. 

TAXATION  OP  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—TAX B'OR  DOING  BUSINESS,  EFFECT  OP.— If  a 
state  tax  upon  a  foreign  building  and  loan  association  Is  found  to 
be.  In  effect,  a  franchise  tax,  the  corporation  cannot  complain  that 
Its  property  is  otherwise  taxed  or  Is  nontaxable. 

TAXATION  OP  POREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—DOUBLE TAXATION.— A  statute  requiring  every  for- 
eign building  and  loan  association,  doing  business  in  the  state,  to 
pay  into  its  treasury,  annually,  two  dollars  on  every  one  nundred 
<iollars  of  its  annual  gross  receipts,  does  not  impose  double  or  un- 
equal taxation,  because,  while  the  subscribers  for  paid-up  stocic 
pay  on  their  shares,  the  company  pays  no  annual  tax  thereon,  but 
simply  a  lax  for  the  privilege  of  doing  business. 

TAXATION  OP  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—IMPAIRING OBLIGATION  OP  CONTRACTS.— A 
state  tax  upon  the  annual  gross  receipts  of  a  foreign  building  and 
loan  association,  not  being  a  tax  upon  the  property  of  the  corpora- 
tion, does  not  impair  the  obligation  of  contracts  of  subscription 
made  before  the  law  was  passed. 

TAXATION  OP  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS-INTERSTATE COMMERCE.— A  state  tax  upon  tho 
annual  gross  receipts  of  a  foreign  building  and  loan  associatiou, 
and  which  in  express  terms  affects  only  business  done  within  tho 
state,  is  not  an  interference  with  the  freedom  of  commerce  between 
the  states. 

TAXATION  OF  POREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—EQUAL PROTECTION  OP  LAWS.— If  a  statute  tax- 
ing the  annual  gross  receipts  of  a  foreign  building  and  loan  asso- 
ciation Imposes  substantially  the  same  burden  upon  other  like  cor- 
porations, similarly  situated,  It  does  uot  deny  to  any  the  equal  pro* 
tection  of  the  laws. 
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TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—ENTRY OF  CORPORATION  BEFORE  PASSAGE  OP 
STATE  LAW. — The  fact  that  a  foreign  building  and  loan  associa- 
tion enters  a  state  before  the  enactment  of  any  law  therein  to  tax 
Its  privileges,  does  not  preclude  the  state  from  afterward  imposing 
a  reasonable  tax  on  the  right  of  the  coi-poration  to  transact  busi- 
ness, and  rating  it  according  to  the  amount  of  business  done  after 
the  enactment  of  the  law. 

TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—EQUAL PROTECTION  OF  LAWS— FEE  FOR  LI- 
CENSE.—The  imposition  of  a  charge  (fi  twenty-five  dollars  on  the 
agent  of  a  foreign  building  and  loan  association,  fixed  on  all  alike, 
does  not  affect  the  right  of  the  state  to  tax  the  annual  gross  re- 
ceipts of  the  corporation,  as  it  is  in  the  nature  of  a  fee  for  the  li- 
cense, not  exceeding  the  cost  of  its  issuance,  and  the  regulations  re- 
specting it. 

TAXATION  OF  FOREIGN    BUILDING  AND  LOAN  ASSO 
OIATIONS— METHOD.— As  between  a  domestic  corporation  and  a 
foreign  building  and  loan  association,  the  state  may  adopt  differ- 
ent plans  of  taxation  without    necessarily  discriminating    against 
either. 

Knott  &  Edelen  and  W.  G.  Bullitt,  for  the  appellant. 

Wm.  J.  Hendriek,  attorney  general,  for  the  appellee. 

2»''  HAZELEIGG,  J.  This  appeal  involves  the  constitution- 
ality of  the  statute  requiring  every  foreign  building  and  loan  as- 
sociation doing  business  in  the  state  to  pay  into  the  treasury  an- 
nually two  dollars  on  every  one  hundred  dollars  of  its  annual 
gi-oss  receipts:  Ky.  Stats.,  sec.  4328. 

The  law  is  assailed  as  being:  1.  In  violation  of  section  174  of 
the  state  constitution;  2.  As  impairing  the  obligation  of  con- 
tracts in  existence  when  the  law  became  operative;  3.  As  an  un- 
warrantable interference  with  the  freedom  of  commerce  between 
the  states;  and  4.  As  denying  to  the  association  the  equal  protec- 
tion of  the  laws. 

It  is  apparent  that  a  brief  inquiry  into  the  nature  of  the  busi- 
ness done  by  the  association  is  pertinent  to  a  proper  understand- 
ing of  each  of  these  contentions,  and  especially  in  so  far  as  the 
business  is  supposed  to  be  affected  with  an  interstate  character. 
We  say  brief  inquiry  because  the  general  characteristics  of  these 
associations  are  alike,  and  in  recent  years  have  become  well 
known. 

The  appellant's  principal  office  is  at  Knoxville,  Tennessee.  Its 
'Course  of  business  is  this:  Each  subscribing  member  contracts  to 
contribute  each  month  a  stated  sum,  which  the  company  agrees 
to  invest  on  bond  and  mortgage,  collecting  the  interest  monthly 
and  reinvesting  at  frequent  intervals  the  entire  moneys  received 
from  all  sources  for  the  benefit  of  the  stockholders,  share  and 
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share  alike.  These  contributions  ***  are  made  at  the  rate  of 
sixty  cents  per  month  on  each  share  of  stock  subscribed  for  until 
the  time  when  such  installments  and  their  accumulations  shall 
amount  to  the  sTim  of  one  hundred  dollars  for  each  share.  Thia 
period  is  approximately  seven  years. 

Prior  to  the  11th  of  November,  1893,  when  the  law  in  question 
became  operative,  none  of  the  stock  had  matured,  though  the 
appellant  had  been  doing  business  in  the  state  and  had  made 
numerous  contracts.  From  the  date  named  until  June  1,  1893, 
the  gross  receipts  of  the  association  were  ninety-three  thousand 
and  fifty-seven  dollars  and  sixty  cents,  but  how  much  of  this  was 
old  and  how  much  was  new  business  does  not  appear. 

1.  Is  the  statute  in  conflict  with  section  174  of  the  state  consti- 
tution? The  section  reads  as  follows:  "All  property,  whether 
owned  by  natural  persons  or  corporations,  shall  be  taxed  in  pro- 
portion to  its  value,  unless  exempted  by  this  constitution;  and  all 
corporate  property  shall  pay  the  same  rate  of  taxation  paid  by 
individual  property.  Nothing  in  this  constitution  shall  be  con- 
strued to  prevent  the  general  assembly  from  providing  for  tax- 
ation based  on  income,  licenses,  or  franchises.'* 

In  this  connection  it  is  pertinent  to  read  a  portion  of  section 
181  of  the  same  instrument:  "The  general  assembly  may,  by 
general  laws  only,  provide  for  the  payment  of  license  fees  on 
franchises,  stock  used  for  breeding  purposes,  the  various  trades, 
occupations,  and  professions,  or  a  special  or  excise  tax." 

It  is  said  that  the  imposition  of  the  levy  of  two  per  cent  on  the 
gross  receipts  of  the  association  is  not  in  the  nature  of  a  license 
tax,  because,  as  those  terms  imply,  such  a  tax  is  enforced  to  obtain 
a  license  to  do  business  in  the  future,  and  cannot,  in  the  nature 
of  things,  be  an  exaction  on  past  business.  A  license,  it  is  said, 
is  a  permission,  and  the  payment  of  *'*•  a  license  tax  proper  is  re- 
quired as  a  condition  precedent  to  doing  a  business  otherwise  pro- 
hibited. It  is  not  an  income  tax,  because  the  company  has  no 
property  out  of  which  an  income  may  arise,  and  it  is  not  a  fran- 
chise tax,  it  is  said,  because  the  state  has  granted  no  franchise,, 
that  being  a  grant  of  another  sovereignty. 

The  conclusion  is  reached,  therefore,  that  the  statute  imposes 
a  tax  on  the  business  of  the  association.  As  this  business  in  thia 
state  consists  solely  in  selling  shares  of  stock  to  Kentucky  mem- 
bers, it  is  manifest  the  company  can  have  no  gross  receipts  except 
from  payments  made  by  its  Kentucky  subscribers.  These  sub- 
scribers, under  section  4093  of  the  Kentucky  Statutes,  are  requir- 

AH.  St.  Kxr.,  Vol.  LVL— 24 


370  Southern  B.  &,  L.  Assn.  v.  Norman.     [Kentucky, 

ed  to  pay  taxes  on  their  shares  of  building  and  loan  association 
stock  as  on  other  individual  personal  property.  Therefore,  say 
counsel,  undisguised  double  taxation,  and  hence  taxation  not 
in  proportion  to  its  value,  is  imposed,  not  as  sometimes  unavoid- 
ably happens  on  the  same  property  in  the  hands  of  different  own- 
ers, but  double  taxation  of  the  same  property  in  the  hands  of  the 
same  owners,  because  the  association  is  a  purely  mutual  one,  and 
the  assets  belong  exclusively  to  the  shareholders. 

The  fallacy  of  the  argument,  it  seems  to  us,  lies  in  the  assump- 
tion that  this  statute  imposes  a  tax  on  property  at  all.  Certainly 
it  is  not  an  ad  valorem  tax.  The  associations  of  the  kind  de- 
scribed generally  have  no  tangible  property  within  the  state,  and 
we  do  not  regard  the  purpose  of  the  statute  to  be  to  force  an  arti- 
ficial situs  on  the  obligations  due  the  association  from  its  mem- 
bers for  stock,  dues,  etc.  Indeed  those  contracts  cannot  be  said 
to  have  any  certain  value.  The  members  owe  the  contracts  of 
subscription,  it  is  true,  but,  upon  notice,  they  may  retire  from 
membership  and  withdraw  the  value  of  their  payments,  subject 
to  conditions  not  necessary  to  notice.  The  business,  neverthe- 
less, is  a  valuable  ^^^  one,  and  it  is  for  the  privilege  of  doing 
this  business  that  the  tax  is  imposed.  It  is  not  a  tax  on  the  corpo- 
rate franchise,  for  the  conclusive  reason  that  the  state  does  not 
grant  this,  but  it  is  a  tax  on  the  franchise  of  doing  business  in 
this  state,  and  in  this  sense  a  franchise  tax.  It  is  true  the 
amount  of  the  gross  receipts  of  the  company  is  taken  as  the  meas- 
urement of  the  tax,  but  this  is  only  the  adoption  of  a  fair  and 
]U8t  standard.  Such  taxes  may  be  measured  by  dividends,  by 
the  amount  of  the  capital  stock,  by  the  extent  of  the  business 
transacted,  by  the  net  earnings,  by  the  gross  receipts,  etc. 

In  the  earlier  cases  a  tax  upon  the  gross  receipts  of  a  railroad 
company  was  held  not  to  be  a  direct  tax  on  the  property,  but 
a  tax  upon  the  franchise  of  the  corporation,  measured  by  the 
extent  of  its  business:  State  Tax  on  Eailway  Gross  Eeceipts,  15 
Wall.  284.  But  subsequently  the  same  court,  in  Fargo  v.  Michi- 
gan, 121  IT.  S.  230,  and  Philadelphia  etc.  Co.  v.  Pennsylvania,  123 
U.  S.  326,  modified  or  rather  denied  the  right  of  the  state  to 
thus  tax  an  interstate  agency  under  such  a  guise. 

With  this  feature  of  the  taxing  power,  however,  we  have  noth- 
ing to  do  here.  To  the  extent  that  such  a  claim  is  urged  by 
counsel  we  shall  notice  presently.  Eegarded  as  a  tax  for  doing 
business  in  the  state,  we  see  at  once  that  the  plea  of  want  of  uni- 
formity and  failure  to  tax  in  proportion  to  value  becomes  unavail- 
ing.    So,  also,  the  contention  that  there  is  double  taxation.     li 
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the  tax  is  found  to  be  in  effect  a  franchise  tax,  the  complaint  can- 
not be  made  that  the  property  of  the  corporation  is  otherwise 
taxed  or  is  nontaxable:  Society  for  Savings  v.  Coite,  6  Wall.  594; 
People  V.  Home  Ins.  Co.,  93  N.  Y.  338. 

In  our  opinion,  however,  there  is,  in  fact,  no  unequal  or  double 
taxation  imposed.  So  far  as  borrowing  members  are  ^®*  con- 
cerned they  do  not  list  their  shares  for  taxation,  and,  while  the 
flubscribers  for  paid-up  stock  pay  on  their  shares  as  on  other  in- 
dividual property,  the  company  pays  no  annual  tax  on  these 
shares.  After  paying  on  its  gross  receipts  for  any  given  year,  it 
never  again  pays  on  the  receipts  of  that  year.  It  never  receives 
them  again.  The  one  payment  exhausts  the  force  of  the  statute 
for  all  time. 

2.  Counsel  say  that,  viewed  from  the  standpoint  of  the  com- 
pany, the  subscriptions  may  be  regarded  as  choses  in  action,  and, 
having  no  situs  in  this  state  except  the  artificial  one  created  by 
this  statute,  the  contracts  of  subscription,  made  before  the  law 
was  passed,  are  impaired  to  the  extent  of  the  tax  imposed. 

In  De  Vignier  v.  New  Orleans,  16  Fed,  Kep.  11  (the  case  relied 
on  by  counsel),  it  was  held  that,  "in  the  absence  of  any  provi- 
sions of  the  statute  which  had  entered  into  and  formed  part  of 
the  contract,  giving  the  right  to  impose  a  tax,  bonds,  or  other 
obligations  of  a  city  which  belong  to  nonresidents,  cannot  be  tax- 
€d  without  impairing  the  force  of  the  obligation  itself." 

But  we  have  seen  that  there  is  no  purpose  here  to  tax  the  prop- 
erty of  the  corporation  or  impart  to  its  property  a  forced  location 
contrary  to  the  settled  rules  which  govern  that  class  of  property. 
The  principle  announced  in  the  case  is  not  applicable. 

3.  4.  Finally  it  is  said  that  the  freedom  of  commerce  between 
the  states  is  interfered  with,  and  the  equal  protection  of  the  laws 
denied  the  corporation. 

The  statute, whatever  maybe  said  of  the  nature  of  the  tax  it  im- 
poses, in  express  terms  ailects  only  business  done  within  the  state. 
The  business  traffic  or  commerce,  if  you  please  so  to  term  it,  of 
the  corporation  is  purely  internal  or  domestic. 

^**^  Having  under  consideration  the  validity  of  a  tax  imposed 
on  a  Nebraska  Express  Company  by  a  Missouri  statute  similar 
to  the  one  now  in  question,  the  supreme  court,  by  Justice  Lamar, 
after  quoting  the  statute,  said:  "It  is  manifest  that  these  provi- 
sions of  the  statute,  so  far  from  imposing  a  tax  upon  the  receipts 
derived  from  the  transportation  of  goods  between  other  states 
and  the  state  of  Missouri,  expressly  limit  the  tax  to  receipts  for 
the  sum  earned  and  charged  for  the  business  done  within  the 
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state.  This  positive  and  oft-repeated  limitation  to  business  with- 
in the  state,  that  is,  business  begun  and  ended  within  the  state^ 
evidently  intended  to  exclude,  and  the  language  employed  cer- 
tainly does  exclude,  the  idea  that  thfe  tax  is  to  be  imposed  upon 
the  interstate  business  of  the  company.  'Business  done  within 
the  state'  cannot  be  made  to  mean  business  done  between  that 
state  anji  other  states":  Pacific  Exp.  Co.  v.  Seibert,  142  U.  S» 
^39. 

This  case  is  decisive  also  of  other  contentions  made  by  the  ap^ 
pellants  here.  The  tax  under  consideration  was  one  on  the  gross 
receipts  of  a  foreign  corporation,  and  it  was  contended  that  the 
act  violated  "the  requirements  of  uniformity  and  equality  of  tax-^ 
ation  prescribed  by  the  constitution  of  Missouri,  and  thereby  de-- 
nied  to  the  complainants  the  equal  protection  of  the  laws  of  tha 
state,  which  the  fourteenth  amendment  to  the  constitution  guar- 
antees shall  not  be  abridged  by  state  action." 

The  court  said  that  it  had  repeatedly  "laid  down  the  doctrine 
that  diversity  of  taxation,  both  with  respect  to  the  amount  im- 
posed and  the  various  species  of  property,  selected  either  for  bear- 
ing its  burdens  or  for  being  exempt  from  them,  is  not  inconsist- 
ent with  a  perfect  uniformity  and  equality  of  taxation  in  the 
proper  sense  of  those  terms":  Citing  Bell's  Gap  R.  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  ^os  237;  Home  Ins.  Co.  v.  New 
York,  134  U.  S.  594,  606,  607. 

The  perfect  application  of  these  principles  to  the  case  at  hand 
becomes  apparent  when  we  observe  the  substantially  perfect  iden- 
tity between  our  statute  and  the  Missouri  statute.  For  not  only 
was  the  complainant  a  foreign  corporation,  and  the  tax  one  on 
its  gross  receipts  on  business  done  in  the  state,  but  the  rate  was 
two  dollars  on  the  one  hundred  dollars  of  such  receipts  taken  in 
for  one  year  next  preceding  a  time  certain  fixed  in  the  statute. 

The  court  further  proceeds  to  demonstrate  that  the  manner  of 
taxing  the  express  company,  which  had  no  tangible  property  in 
the  state  of  consequence,  was  necessarily  different  from  that  of 
other  corporations,  but  there  was  no  unjust  discrimination  on 
that  account. 

We  may  observe  here  that  the  burdens  imposed  on  appellant 
by  the  statute  under  consideration  are  substantially  the  same  as 
those  imposed  on  other  similar  corporations  similarly  situated. 

In  the  case  of  Philadelphia  Fire  Assn.  v.  New  York,  119  U.  S. 
110,  relied  on  by  the  appellant,  the  plaintiff  in  error  was  a  fire  in- 
surance company  of  Pennsylvania,  doing  business  in  the  state 
of  New  York,  and  the  question  was,  what  effect  the  fourteenth 
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amendment  of  the  constitution  should  be  given  in  the  matter  of 
iaxing  the  foreign  corporation.  The  court  first  decided  that 
''issuing  a  policy  of  insurance  is  not  a  transaction  of  commerce/* 

The  case  of  Paul  v.  Virginia,  8  Wall.  168,  was  also  distinctly 
approved,  wherein  it  was  said:  "Having  no  absolute  right  of 
recognition  in  other  states,  but  depending  for  such  recognition 
and  the  enforcement  of  its  contracts  upon  their  assent,  it 
follows,  as  a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as  those  states  ^^'* 
may  think  proper  to  impose.  They  may  exclude  the  for- 
eign corporation  entirely,  they  may  restrict  its  business  to 
particular  localities,  or  they  may  exact  such  security  for 
the  performance  of  its  contracts  with  the  citizens  as,  in  their 
judgment,  will  best  promote  the  public  interest.  The  whole 
matter  rests  in  their  discretion."  And  a  tax  of  three  per 
cent  on  the  premiums  received  by  the  complaining  company  in 
the  state  of  New  York  for  a  given  year  was  upheld,  because  a  like 
tax  had  been  imposed  on  New  York  insurance  companies  doing 
business  in  Pennsylvania.  The  court  also  approved  its  former 
decision  in  Ducat  v.  Chicago,  10  Wall.  410,  where  it  was  said 
"that  the  power  of  a  state  to  discriminate  between  her  own  cor- 
porations and  those  of  other  states  desirous  of  transacting  busi- 
ness within  her  jurisdiction  being  clearly  established,  it  belonged 
to  the  state  to  determine  as  to  the  nature  or  degree  of  discrim- 
ination, 'subject  only  to  such  limitations  on  her  sovereignty  aa 
may  be  found  in  the  fundamental  law  of  the  Union.' " 

The  right  to  impose  the  tax  in  the  case  at  hand  does  not  de- 
pend, it  seems  to  us,  on  its  being  paid  as  a  condition  precedent  to 
the  entrance  of  the  corporation  into  the  state.  If  the  corpora- 
tion, by  the  diligence  of  its  agents,  entered  the  state  before  any 
law  was  enacted  to  exclude  it,  or  tax  its  privileges,  it  still  cannot 
be  said  that  the  state  assented  to  such  entrance  or  gave  it  any  offi- 
cial recognition,  whereby  it  was  precluded  from  imposing  a  rea- 
sonable tax  on  its  right  to  transact  business,  and  rating  it  accord- 
ing to  the  amount  of  business  done  after  the  enactment  of  the 
law. 

It  was  at  last  a  tax  on  the  privilege  of  doing  business  after  the 
enactment  of  the  law,  and  its  collection  postponed  in  order  that 
the  sum  of  it  might  be  fixed  with  regard  to  the  amount  of  busi- 
ness done.  It  might  have  been  fixed  without  regard  to  such 
amount. 

ao5  yj-Q  ^0  jiot  think  that  the  imposition  of  the  charge  of 
twenty-five  dollars  on  the  agent  of  the  corporation,  fixed  on  all 
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alike,  affects  the  right  to  impose  the  tax  in  question.  This  waa 
in  the  nature  of  a  fee  for  the  license,  not  exceeding  the  cost  of  its 
issual  and  the  regulations  with  respect  thereto. 

It  may  be  observed  finally  that  while  the  language  of  some  of 
the  cases  cited  and  others  not  referred  to  sustain  the  position  that 
the  state  may  favor  its  own  corporations  or  impose  a  less  tax  on 
them  than  on  foreign  ones,  the  assertion  of  that  principle  is  not 
necessary  here  to  sustain  the  statute  in  question.  It  does  not  fol- 
low, because  different  plans  of  taxation  are  adopted  with  respect 
to  the  two  classes,  that  there  is  a  discrimination  against  either. 
It  is  practically  impossible  to  compare  a  tax  rate,  fixed  on  prop- 
erty on  the  ad  valorem  system,  with  a  rate  fixed  without  refer- 
ence to  the  value  of  property,  but  as  a  tax  on  the  privilege  of 
doing  business.  But  an  examination  of  our  various  statutes  will,^ 
we  think,  show  no  discrimination  against  the  nonresident  cor- 
poration. 

The  judgment  dismissing  the  petition  is  affirmed. 


TAXATION  OF  FOREIGN  CORPORATIONS.— The  franchise  of  & 
corporation  is  of  itself  property,  and,  as  such  is  liable  to  taxation,  ac- 
cording to  its  value,  for  the  support  of  government,  whether  paid  for 
by  a  bonus  or  not:  Mayor  v.  Baltimore  etc.  R.  R.  Co., 6  Gill, 288;  48  Am. 
Dec.  531.  A  burden  or  bonus  imposed  by  charters  upon  the  corporation, 
or  by  the  acts  of  assembly  renewing  the  charters,  Is  not  a  tax,  but  & 
price  or  condition  arbitrarily  or  discretionally  fixed  by  the  legislature- 
as  the  consideration  of  its  grant:  Mayor  v.  Baltimore  etc.  R.  R.  Co., 
6  Gill,  288;  48  Am.  Dec.  531.  A  state  may  impose  upon  corporations 
of  other  states  a  tax  for  the  privilege  of  carrying  on  their  business 
within  it,  although  no  equivalent  burden  Is  imposed  upon  its  domes- 
tic corporations:  Commonwealth  v.  Milton,  12  B.  Mon.  212;  54  Am. 
Dec.  522;  monographic  note  to  People  v.  Naglee,  52  Am,  Dec.  334,  oa 
power  of  the  state  to  exact  licenses,  and  to  charge  therefor;  Phoenix 
Ins.  Co.  V.  Commonwealth,  5  Bush,  68;  96  Am.  Dec.  331,  and  mono- 
graphic note  thereto  on  discrimination  in  the  taxation  of  foreign  cor- 
porations. A  state  may  constitutionally  tax  a  foreign  corporatioa 
having  an  office  or  place  of  business  within  It:  Attorney  General  v. 
Bay  State  Min.  Co.,  99  Mass.  148;  96  Am.  Dec.  717.  The  privilege  of 
carrying  on  its  business  within  a  foreign  state  is  taxable  by  that 
state:  See  monographic  note  to  New  Albany  v.  Meeliin,  56  Am.  Dec. 
523,  531,  on  place  where  property  may  be  taxed.  But  a  state  cannot 
lax  a  foreign  corporation  upon  a  different  principle,  or  in  a  different 
manner  from  wliat  she  can  tax  one  of  her  own  domestic  corporations: 
Erie  Ry.  Co.  v.  State,  31  N.  J.  L.  531;  86  Am.  Dec.  226.  A  corporation, 
however,  doing  business  In  a  foreign  state  thereby  subjects  Itself 
to  the  statutes  of  that  state:  Rothroclc  v.  Dwelling-House  Ins.  Co., 
161  Mass.  423;  42  Am.  St.  Rep.  418;  and  a  state  may.  In  its  discre- 
tion, ro(iuire  a  foreign  corporation  to  comply  with  certain  prescribed 
formalities,  to  pay  taxes,  licenses,  etc.,  and  to  assume  obligations 
t!mt  may  be  required  of  It,  as  a  condition  precedent  to  its  righl  to 
transact  business  within  its  jurisdiction:  See  monographic  note  to 
Ducat  V.  Chicago,  95  Am.  Dec.  536,  537,  on  power  of  the  state  to 
discriminate  against  foreign  corporations  doing  business  therein. 
When  the  state  permits  a  foreign  corporation  to  transact  business 
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within  Its  limits  In  Its  corporate  name,  and  imposes  taxes  on  It  for 
the  privilege,  this  is  not  a  regulation  of  interstate  commerce,  but  a 
lawful  exercise  of  the  power  of  taxation  upon  a  corporation  that,  for 
the  time  being,  Is  within  Its  jurisdiction  for  that  purpose:  People  v. 
Wemple,  131  N.  Y.  64;  27  Am.  St.  Rep.  542.  A  license  tax  Imposed 
on  corporations  for  exercising  their  franchises  is  not  a  property  tax: 
Standard  etc.  Cable  Co.  v.  Attorney  General,  46  N.  J.  Eq.  270;  19 
Am.  St.  Rep.  394;  note  to  Attorney  General  v.  Bay  State  Min.  Co., 
96  Am.  Dec.  720;  though  the  amount  of  the  capital  stock,  or  the  ex- 
tent of  the  business  transacted,  may  properly  afford  the  means  of 
computing  the  amount  of  the  tax:  Note  to  Attorney  General  v.  Bay 
State  Min.  Co.,  96  Am.  Dec.  720;  and  such  a  tax  cannot  conflict  with 
con.stitutional  provisions  i-equiring  equality  in  the  taxation  of  prop- 
erty: Standard  etc.  Cable  Co.  v.  Attorney  General,  46  N.  J.  Eq.  270; 
19  Am.  St.  Rep.  394.  No  exemption  of  a  particular  corporation  from 
taxation  can  be  implied  from  the  mere  fact  of  the  payment  of  a 
bonus  by  it  for  its  franchise:  New  Orleans  v.  New  Orleans  R. 
R.  Co.,  42  La.  Ann.  4;  21  Am.  St.  Rep.  365.  Taxation  of 
shares  of  corporate  stock  is  not  a  tax  on  the  capital 
stock  of  the  corporation,  as  they  represent  different  prop- 
erty Interests,  are  distinct  subjects  of  taxation,  and  the  taxation  of 
both  is  not  double  taxation  Commonwealth  v.  Charlottesville  etc. 
Co.,  90  Va.  790;  44  Am.  St.  Rep.  950.  The  general  law  of  building  and 
loan  associations  is  the  subject  of  a  monographic  note  to  Robertson 
V.  American  Homestead  Assn.,  69  Am.  Dec.  150-166. 


Gbeen   V.  Taylor, 

[98  Kentucky,  380.] 

PARTNERSHIP— WHO  ARE  PARTNERS— HOLDING  OUT. 
Those  who  hold  themselves  out  as  partners,  and  buy  as  such,  must 
be  so  considered,  in  an  action  by  creditors. 

PARTNERSHIP— PARTNER  CANNOT  HOLD  FIRM  PROP- 
ERTY AS  EXEMPT.— A  partner  cannot  claim  and  hold  firm  prop- 
erty as  exempt  from  attachment  or  execution. 

Will  C.  Curd,  for  the  appellants. 

0.  H.  Waddle,  for  the  appellees. 

330  GUFFY,  ,T.  This  action  was  instituted  in  the  Pulaski 
circuit  court  by  Green,  Huffaker  &  Co.  against  E.  E.  Taylor  & 
Son  to  recover  judgment  on  a  claim  of  two  hundred  and  eighty- 
six  dollars  and  thirty-five  cents;  and  plaintiffs  also  sued  out  an 
attachment  against  the  property  of  the  defendants,  ***  which 
attachment  was  levied  on  a  lot  of  merchandise  as  the  property  of 
the  defendants.  The  appellant,  E.  T.  Thistler,  about  the  same 
time  brought  suit  in  the  police  court  of  Bumside,  in  said  county, 
against  the  defendants,  and  also  procured  a  levy  of  an  attachment 
on  the  same  property,  which  suit  was  transferred,  as  provided  by 
law,  to  the  Pnlaski  circuit  court,  and  consolidated  with  the  suit 
of  Green,  Huffaker  &  Co.  against  defendants.    An  order  of  sale 
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was  obtained  and  the  attachment  property  was  sold  and  proceeds 
lield  subject  to  the  final  order  of  the  court.  The  defendant, 
E.  K.  Taylor,  answered  and  substantially  alleged  that  he  alone 
constituted  the  firm  of  E.  K.  Taylor  &  Son,  and  was  the  individ- 
ual owner  of  the  goods  levied  on;  that  his  son,  R.  I.  Taylor,  was 
a  boy  under  twenty-one  years  old,  and  was  clerking  for  him,  and 
by  this  means  only  was  identified  with  him  in  the  business.  He 
also  controverted  the  grounds  of  the  attachment,  and  averred 
that  he  was  a  bona  fide  housekeeper  with  a  family,  and  that  he 
had  no  provisions  on  hand  to  sustain  his  family  for  one  year  or 
any  length  of  time,  and  that  the  goods  levied  upon  were  the  only 
personal  property  that  he  owned  out  of  which  he  could  receive 
property  in  lieu  of  said  provisions  not  on  hand,  and  prayed  that 
the  attachment  be  dismissed,  and  that  he  be  allowed  the  money 
realized  from  the  sale  of  the  attached  property.  Plaintiffs,  in 
their  reply,  averred  in  substance  thjat  at  the  time  defendants  pur- 
chased the  goods  mentioned  in  their  accounts  the  defendants  rep- 
resented to  them,  plaintiffs,  that  they  were  doing  business  as 
merchants  and  partners  under  the  firm  name  of  E.  R.  Taylor  & 
Son,  and,  believing  said  representations  to  be  true,  and  not  know- 
ing that  R.  L.  Taylor  was  under  twenty-one  years  of  age,  did, 
upon  the  faith  of  said  representation,  believing  that  they  were 
partners,  give  them  credit  and  sell  them  the  goods,  the  price  for 
^^^  which  is  now  sued  for;  that  said  defendants  held  themselves 
out  to  the  world  as  partners,  and  that  if  they,  plaintiffs,  had 
known  defendants  were  not  partners  they  would  not  have  sold 
the  goods,  and  pleaded  the  said  representations  as  an  estoppel; 
also  traversed  all  the  material  averments  of  the  answer,  and  deny 
that  any  exemptions  can  be  legally  allowed  defendant  out  of  the 
proceeds  of  the  said  property.  Appellants  further  charge  that 
defendant  retained  in  his  hands  and  converted  to  his  use  and 
that  of  his  family  notes  and  accounts  more  than  sufficient  to 
cover  the  amount  allowed  a  housekeeper  with  a  family. 

The  material  averments  in  the  reply  were  denied  by  the  de- 
fendant in  his  rejoinder.  The  court,  upon  final  hearing,  ren- 
dered judgment  in  favor  of  the  plaintiffs  against  E.  R.  Taylor  & 
Son  for  the  amount  of  .their  claims  sued  on,  the  same  not  being 
controverted,  and  sustained  the  attachments,  but  also  adjudged 
that  defendant,  E.  R.  Taylor,  was  entitled  to  the  money  realized 
from  the  sale  of  the  attached  property  in  lieu  of  provision  for 
himself  and  family.  The  defendants  excepted  to  the  judgment 
sustaining  the  attachment,  and  plaintiffs  excepted  to  the  judg- 
ment adjudging  the  fund  aforesaid  to  E.  R.  Taylor,  and  to  reverse 
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Bame  the  plaintiffs  prosecute  this  appeal,  and  appellees  have  tak- 
en a  cross-appeal  from  the  judgment  sustaining  the  attachment. 

We  have  carefully  read  the  evidence  in  support  of  the  attach- 
ment, and  we  think  that  it  sustains  the  judgment  as  to  the  at- 
tachment, and  the  same  is  affirmed. 

Appellants  insist  that  the  court  erred  in  adjudging  the  pro- 
ceeds of  the  sale  of  the  attached  property  to  E.  R.  Taylor.  Ap- 
pellees' contention  is,  that  E.  E.  Taylor  was  entitled  to  hold  the 
goods  levied  on,  under  the  statute  allowing  certain  exemptions 
m  lieu  of  provisions  not  on  hand,  and  that,  the  property  having 
been  sold,  appellee  was  entitled  to  the  ^^^  money  realized  by  the 
sale.  It  is  also  claimed  that  the  son,  R.  L.  Taylor,  was  under 
twenty-one  years  of  age,  and,  in  fact,  only  a  clerk  in  the  store, 
and,  in  fact,  had  no  interest  in  the  goods,  and  that  the  firm  name 
was  only  used  as  a  matter  of  convenience.  The  proof,  however, 
is  conclusive  that  the  appellees  held  themselves  out  to  the  world 
as  partners  and  purchased  the  goods,  the  price  of  which  is  sued 
for,  from  these  plaintiffs  as  partners,  and  also  brought  suits  in  the 
firm  name  of  E.  R.  Taylor  &  Son  for  debts  due  them  as  such; 
hence  they  must  be  held  and  considered  as  a  firm,  so  far  as  this 
action  is  concerned,  whether  or  not  they  were  in  fact  partners. 
There  was  some  claim  that  appellees  had  about  six  hundred  dol- 
lars in  notes  and  accounts,  but  that  claim  is  not  well  proven,  so 
the  only  question  to  be  decided  is,  whether  or  not  one  member  of 
a  firm  can  claim  and  hold  partnership  property  under  and  by  vir- 
tue of  the  exemption  laws. 

It  is  true  that  there  is  considerable  conflict  of  authority  on  this 
subject,  but,  so  far  as  we  are  advised,  this  question  has  never 
been  decided  by  this  court. 

Mr.  Thompson,  in  his  work  on  Homesteads  and  Exemptions, 
<liscusse8  the  question  at  some  length,  and  refers  to  numerous 
<iecisions,  some  allowing  the  exemption  and  others  disallowing 
the  same,  and,  in  conclusion,  says  in  substance  that  the  pre- 
ponderance of  authority  is  against  allowing  such  claim  of  exemp- 
tion:  See  Thompson  on  Homesteads  and  Exemptions,  sec.  216. 

This  question  is  also  discussed  at  length  in  Freeman  on  Exe- 
cutions, and,  in  conclusion,  it  is  said:  "But  the  tendency  of  the 
recent  decisions  to  deny  altogether  the  right  of  exemption  out 
of  partnership  property,  or  out  of  partnership  assets,  is  unques- 
tionable, and,  we  think,  irresistible":  1  Freeman  on  Executions, 
sec.  221. 

The  exemptions  given  by  the  Kentucky  statutes  manifestly  re- 
fer to  and  mean  property  owned  by  the  individual  ^*'*  debtor. 


378  GoLDNAMER  V.  O'Brien.  [Kentucky, 

In  case  of  a  partnership,  neither  member  has  title  to  firm  prop- 
erty, but  the  title  is  in  the  firm.  It  seems  to  us  that  our  statutes, 
the  weight  of  authority,  and  public  policy  all  require  the  rule  to 
be  that  partnership  property  cannot  be  claimed  and  held  by  any 
member  of  the  firm  as  exempt  from  execution.  It  results,  there- 
fore, that  the  court  below  erred  in  directing  the  receiver  to  pay 
over  to«E.  K.  Taylor  the  money  realized  from  the  sale  of  the  at- 
tached property.  That  judgment  is,  therefore,  reversed,  and 
cause  remanded,  with  directions  to  set  aside  that  judgment  an(J 
to  adjudge  that  the  said  money  be  paid  to  the  plaintiffs  on  their 
debts  pro  rata,  or  according  to  priority  of  liens,  if  there  be  any 
priority,  and  for  proceedings  consistent  with  this  opinion.. 
Affirmed  on  cross-appeal.    Eeversed  on  original  appeal. 


PARTNERSHIP  —  LIABILITY  OF  PERSON  HELD  OUT  AS 
PARTNER.— One,  although  not  In  fact  a  partner,  becomes  liable  a» 
such  to  third  persons,  when  he  holds  himself  out,  or  allows  himself 
to  be  held  out,  to  the  public  as  a  partner:  Note  to  Fletcher  v.  Pullen,. 
14  Am.  St.  Rep.  361;  monographic  note  to  Hahlo  v.  Mayer,  22  Am,  St.. 
Rep.  757,  on  the  liability  of  one  held  out  as  a  partner. 

PARTNERSHIP— EXEMITION— RIGHT  OF  PARTNER  TO.— 
Partners  cannot,  during  the  existence  of  the  partnership,  claim  aft 
individual  exemption  in  partnership  property  taken  under  legal  pro- 
cess for  partnership  debts:  Note  to  Dennis  v.  Kass,  48  Am.  St.  Rep. 
884. 


GoLDNAMER     V-    O'BrIEN. 

[98  Kentucky,  f69.] 

ASSAULT— CONSENT  TO  ATTEMPTED  ABORTION  — 
DAMAGES.— A  person  cannot  maintain  a  civil  suit  to  recover  dam- 
ages for  an  assault  to  which  he  consented.  Hence,  If  two  men  are 
sued  by  a  woman  for  damages  for  inducing  her  to  submit  to  an  at- 
temptetl  abortion  on  her  person  by  a  physician,  and  her  pregnancy 
Is  not  attributable  to  either  of  the  defendants,  she  is  not  entitled  to 
recover  where  she  voluntarily  left  her  home  in  one  city  and  went 
to  another  place  at  which  to  have  the  operation  performed,  although 
the  defendants  procured  the  physician,  and  the  jury  should  be  so 
Instructed. 

W.  H.  Marriott  and  James  C.  Poston,  for  the  appellants. 

Ilaynes,  Irwin  &  Kendall,  for  the  appellee. 

»«»  HAZELKTGG,  J.  The  appellants  were  sued  by  the  ap- 
pellee, Sallie  O'Brien,  for  inducing  her  to  submit  to  an  attempted 
abortion  on  her  **''"®  person  by  a  physician  procured  by  them^ 
and  judgment  was  rendered  for  seventeen  hundred  dollars. 

If  we  assume  from  the  proof  that  the  appellants  did  in  any 
way  induce  the  appellee  to  resort  to  this  method  of  hiding  her 
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shame,  and  they  deny  this  most  earnestly,  it  is  clear  from  the  tes- 
timony that  she  left  her  home  in  Elizabethtown  and  went  to 
Louisville  in  search  of  this  relief  voluntarily,  and  alike  volun- 
tarily submitted  herself  to  the  treatment  of  a  physician. 

Her  pregnancy  was  not  attributable  to  either  of  the  appellant* 
and,  at  most,  they  may  have  urged  the  Louisville  trip  as  the  only 
means  of  securing  the  desired  result,  and  may  have  furnished 
money  and  otherwise  assisted  the  plaintiff  in  the  accomplishment 
of  her  purpose.  While  it  is  not  directly  shown  that  either  of 
them  employed  or  otherwise  procured  the  physician,  and  such  a 
conclusion  is  based  on  the  barest  inference,  yet  this  question  is 
properly  submitted  to  the  jury,  and  we  shall  assume  such  a  state 
of  fact. 

Waiving  other  questions,  the  important  one  in  this  appeal  is^ 
Can  the  plaintiff  maintain  this  action?  Or  rather,  as  the  peti- 
tion avers  an  abduction  and  an  attempted  abortion  against  the 
plaintiff's  will  and  consent,  the  question  is.  Is  she  entitled  to  a 
judgment  upon  the  state  of  fact  thus  assumed  to  exist,  and  ap- 
parently  found  to  exist  by  the  jury?  The  right  to  recover  is,  of 
course,  clear,  unless  it  is  destroyed  by  the  complainant's  consent 
to  the  assault,  and  whether  this  affects  the  right  is  a  questioik 
of  much  conflicting  authority. 

It  may  be  stated  generally  that  the  suit  of  a  wrongdoer  will  be 
rejected  when  seeking  redress  for  another's  having  participated 
with  him  in  the  wrong.  Thus  a  woman  who  immorally  yield* 
to  her  seducer  cannot  sue  because  she  consented  to  and  partici- 
pated in  the  wrong  whereof  she  **''^  complains:  Bishop  on  Non- 
contract  Law,  sec.  57;  Cline  v.  Templeton,  78  Ky.  550.  The  au- 
thor last  quoted  further  says  (section  196)  that  "rape,  one  of  the 
most  aggravated  batteries,  is,  if  the  woman  consents,  neither  rape 
nor  even  assault,"  and  that  "the  execution  of  any  unlawful  con- 
tract places  it  past  annulment,  and  leaves  no  riglit  of  action  in 
either  party  against  the  other.  So  that,  though  a  mutual  beat- 
ing by  consenting  parties  is  a  wrong  against  the  public,  because 
a  breach  of  the  peace,  it  is  not  such  as  between  themselves;  since 
neither  can  complain  of  that  to  which  he  consented."  And  the 
learned  author,  after  citing  a  number  of  American  and  English 
cases  to  sustain  the  text,  adds:  "Such  is  the  distinct  and  inevit- 
able deduction  of  the  reasoning  of  the  law;  applicable,  however,, 
in  all  its  consequences,  only  where  the  beating  was  not  in  excess 
of  the  consent.  But  we  have  American  cases  in  which  the 
judges  have  overlooked  the  distinction  between  the  civil  anrJ 
criminal  remedy,  and  so  have  held  that  one  may  maintain  his 
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civil  suit  for  a  battery  to  which  he  consented  and  in  which  he 
participated.  Decisions  like  these,  proceeding  on  a  misappre- 
hension, and  overlooking  established  law  not  brought  to  the  no- 
tice of  the  judges,  should  not  be  followed  in  future  cases/' 

To  the  same  effect  Mr.  Eoscoe  says  (1  Eoscoe  on  Criminal  Evi- 
dence, 306:  "In  consequence  of  the  natural  desire  not  to  permit 
a  flagrant  act  of  immorality  to  go  unpunished,  an  attempt  has 
frequently  been  made  to  treat  that  as  an  assault  which  is  con- 
€ented  to  on  the  part  of  the  person  who  is  the  subject  of  the 
act.  But  on  examination  it  will  be  found  that  there  is  no  author- 
ity for  such  a  position." 

The  author  cites  numerous  authorities  supporting  the  text,  bui 
points  out  that  not  every  act  of  submission  implies  consent.  Thus, 
from  the  mere  submission  of  a  child  or  ^''^  person  of  weak  mind, 
consent  is  not  necessarily  to  be  presumed.  In  the  case  at  bar, 
however,  it  would  be  too  much  to  say  that  the  act  of  the  com- 
plainant was  not  willingly  and  intentionally  done. 

In  1  Wait's  Actions  and  Defenses,  section  11,  page  344,  it  is 
«aid:  "An  assault  implies  force  upon  one  side,  and  repulsion,  or, 
at  least,  want  of  assent,  on  the  other.  An  assault  upon  a  con- 
fienting  party  would,  therefore,  be  a  legal  absurdity." 

On  the  other  hand,  Mr.  Cooley,  in  his  work  on  Torts,  page 
163,  says:  "Consent  is  generally  a  full  and  perfect  shield  when 
that  is  complained  of  as  a  civil  injury  which  was  consented  to. 
A  man  cannot  complain  of  a  nuisance,  the  erection  of  which  he 

concurred  in  or  countenanced But  in  a  case  of  a  breach 

of  the  peace  it  is  different.  The  state  is  wronged  by  this,  and 
forbids  it  on  public  grounds.  If  men  fight,  the  state  will  pun- 
ish them.  If  one  is  injured,  the  law  will  not  listen  to  an  excuse 
based  on  a  breach  of  the  law The  rule  of  law  is,  there- 
fore, clear  and  unquestionable  that  consent  to  an  assault  is  no 
justification."  And  one  wounded  in  a  duel  is  said  by  the  learn- 
ed author  to  have  a  cause  of  action  for  damages  against  his  ad- 
versary, for  a  consent  which  the  law  forbids  cannot  be  accepted  as 
a  legal  protection.  Some  of  the  cases  cited  by  the  author,  how- 
ever, are  criminal  prosecutions,  but  others  support  the  text. 

These  authorities  seem  to  be  irreconcilable.  Wliile  we  readily 
appreciate  the  argument  that,  so  far  as  the  state  is  concerned,  no 
consent  can  be  pleaded  in  justification,  we  have  not  been  able  to 
understand  how,  in  a  civil  suit,  in  which  the  party  consenting 
alone  is  interested,  compensation  can  be  allowed  by  the  law.  If 
both  parties  to  the  action  are  violators  of  the  law,  must  the 
mouth  of  one  be  **'^*  closed  and  the  complaint  of  the  other 
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heard?  The  parties  stand  on  an  exact  equality  before  the  law, 
and,  if  one  wrongfully  consented  to  beat  another,  the  other  aa 
wrongfully  consented  to  be  beaten. 

In  a  late  work  on  this  subject  it  is  said:  ''Harm  suffered  by 

consent  is  not,  in  general,  the  basis  of  a  civil  action If 

the  defendant  is  guilty  of  no  wrong  against  the  plaintiff  except 
a  wrong  invited  and  procured  by  the  plaintiff  for  the  purpose  of 
making  it  the  foundation  of  an  action,  it  would  be  most  unjust 
that  the  procurer  of  the  wrongful  act  should  be  permitted  to 
profit  by  it":  1  Jaggard  on  Torts,  199. 

In  Duncan  v.  Commonwealth  (1838),  6  Dana,  295,  the  defend^, 
ant,  to  an  indictment  for  an  affray,  pleaded  a  former  conviction 
under  an  indictment  for  an  assault  and  battery,  and  this  court 
eaid:  "As  an  affray  is  a  disturbance  of  the  public  peace  by  a  fight- 
ing with  the  mutual  consent  of  the  combatants,  it  would  be  in- 
trinsically improbable  that  a  conviction  for  an  assault  and  battery 
— which  would  not  be  authorized  unless  there  had  been  a  tres- 
pass without  the  consent  of  the  person  injured — had  been  ad- 
judged as  a  punishment  for  an  act  which  should  be  deemed  an 
affray." 

And  while  in  that  case  and  the  quotation  from  Eoscoe  as  well 
the  law  in  criminal  cases  was  being  considered,  and  the  rule  as 
laid  down  is  not  now  followed,  the  authority  strongly  tends  to 
support  the  principle  that  at  least  the  party  consenting  to  the 
injury  cannot  profit  by  his  wrongful  act. 

The  instruction,  therefore,  asked  by  the  appellants  that,  if  the 
plaintiff  voluntarily  went  to  Louisville  for  the  purpose  of  having 
the  alleged  abortion  performed  on  her,  the  law  was  for  the  de^ 
fendants,  should  have  been  given. 

Judgment  reversed  for  proceedings  consistent  with  this  opin- 
ion. 


ASSAULT— CONSENT-CIVIL  ACTION  FOR  DAMAOEf?.— If  two 
men  fifrht  in  anger  by  consent,  each  Is  liable  to  the  other  for  nftual 
danmjres:  Shay  v.  Thompson.  59  Wis.  540;  48  Am.  Rep.  538.  Fiffhtlng, 
being  an  unlawful  act,  the  consent  Is  void:  Stout  v.  Wren.  1  Hawks, 
420:  9  Am.  Dec.  653,  and  note.  If,  In  the  prosecution  of  an  unlawful 
act,  one  intentionally  hurts  another,  although  by  his  consent,  he  te 
liable:  Note  to  Peterson  t.  H&fluer,  26  Am.  Rep.  84. 
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Alley   v.  Hopkins. 

[98  Kentucky,  668.] 

SURETYSHIP— MERE  INDULGENCE  DOES  NOT  DIS- 
CHARGE SURETY.— Mere  passive  indulgence  by  tlie  payee  of  a 
note  to  the  malier  does  not  release  tlie  surety,  althougli  interest  is 
fpaid,  at  a  specified  rate,  according  to  agreement,  at  the  end  of  each 
jear,  as  the  payee's  acceptance  of  interest  for  a  preceding  year  does 
not  imply  an  agreement  that  he  will  not  sue  for  another  year,  and 
<ioes  not,  therefore,  deprive  the  surety  of  his  right  to  requii-e  the 
■creditor  to  sue  at  any  time,  or  to  pay  the  debt  himself,  and  be  sub- 
rogated to  the  rights  of  the  creditor. 

Brown  &  Brown,  for  the  appellant. 

John  F.  Hager,  for  the  appellees. 

«08  HAZELEIGG,  J.  Several  years  prior  to  1886  John  AUey 
loaned  to  the  firm  of  Hogan  &  Son  one  thousand  dollars,  and 
upon  the  back  of  the  firm's  note  for  that  sum  the  names  of  Hop- 
kins and  the  other  appellees  appeared  as  accommodation  in- 
dorsers. 

On  June  11th  of  the  year  named,  the  form  of  the  paper  was 
changed,  and,  under  the  firm's  name,  the  appellees  wrote  ®^® 
their  names  as  sureties.  This  note  was  due  in  twelve  months, 
and  contained  no  provision  as  to  interest.  On  it  were  the  in- 
dorsements, "Interest  paid  up  to  June  11,  1888,"  and  "Interest 
paid  up  to  June  11,  1889." 

In  November,  1889,  suit  was  brought  against  the  principals 
and  judgment  obtained,  but  it  appears  they  had  become  insol- 
vent, and,  in  October,  1890,  this  action  was  instituted  against 
the  sureties. 

They  pleaded  that,  for  a  valuable  consideration,  the  payee  had 
extended  indulgence  to  the  principals  for  a  definite  period  and 
forborne  to  sue  on  the  original  contract;  and  whether  or  not  this 
is  true  is  the  only  question  presented  on  this  appeal.  The 
contention  of  the  sureties  is,  that  the  testimony  shows  that,  upon 
the  maturity  of  the  note,  on  June  11,  1887,  Hogan  &  Son  paid 
Alley  one  hundred  dollars,  a  like  sum  on  June  11,  1888,  and  a 
like  sum  on  June  11,  1889;  that,  upon  the  payment  of  each  of 
these  sums,  Alley  agreed  that  the  firm  should  keep  the  money  for 
another  year — the  consideration  for  the  extension  of  credit  being 
the  payment  of  usurious  interest,  or  forty  dollars  each  year  in  ex- 
cess of  legal  interest;  that  this  was  a  novation  and  effected  their 
discharge,  or,  at  any  rate,  here  was  an  agreement  in  consideration 
of  interest  to  be  paid  by  which  a  definite  time  was  fixed  within 
which  the  payee  had  lost  his  right  to  resort  to  his  legal  remedy. 
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It  is  conceded  that  no  interest  was  paid  in  advance.  The  prin- 
cipal agreed,  when  he  borrowed  the  money,  to  pay  ten  per  centum 
interest  per  annum,  and,  at  the  maturity  of  the  note,  in  June, 
1887,  he  paid  the  exact  sum  he  agreod  to  pay  and  no  more.  So 
/ar,  therefore,  the  surety  is  not  affected.  If,  however,  in  addi- 
tion to  complying  with  its  promise  to  pay  this  interest,  the  firm 
secured  a  valid  and  enforceable  contract  to  keep  the  money  an- 
other year — a  contract  which  ^''^  would  prevent  Alley  from  su- 
ing for  his  money,  or  the  firm  from  paying  it  if  it  so  desired — 
Ihen  the  original  attitude  of  the  parties  has  been  changed  and 
the  sureties  are  released. 

The  proof  on  the  particular  point  involved  is  within  a  small 
compass,  though  not  altogether  free  from  confusion.  Alley  is 
positive  that  the  only  agreement  ever  made  was  that  the  Hogans 
were  to  pay  him  ten  per  cent  and  that  this  was  paid  for  three 
€uccessive  years — each  year  as  interest  for  the  preceding  year — 
and  that  he  made  no  arrangement  or  agreement  for  any  succeed- 
ing year,  except  to  say  that,  if  he  did  not  need  the  money,  the 
firm  might  keep  it  by  paying  the  ten  per  cent  interest. 

Hogan,  St.,  upon  whose  testimony  the  sureties  rely,  proves  that 
he  agreed  to  pay  and  did  pay  ten  per  cent  at  the  end  of  each  year, 
as  interest  for  the  preceding  year,  and  it  was  then  agreed  that  the 
firm  might  keep  the  money  for  another  year  at  the  same  interest. 
On  cross-examination,  he  states  that  there  was  no  consideration 
^iven  by  him,  directly  or  indirectly,  that  Alley  should  not  collect 
his  money  whenever  he  pleased.  The  testimony  of  Hogan,  Jr., 
the  only  other  witness,  is  too  indefinite  to  be  of  any  value. 

It  is  manifest  that  the  payment  of  the  one  hundred  dollars  did 
not,  to  any  extent,  form  the  basis  of  the  agreement  to  let  the 
Hogans  keep  the  money  for  a  succeeding  year.  The  agreement 
to  extend  the  credit  for  a  year  was  solely  because  of  the  promise 
of  the  Hogans  to  again  pay  a  like  sum  at  the  end  of  the  extended 
period.  They  paid  this  interest  solely  because  they  agreed  to  do 
it.  It  was  their  contract.  So  far,  therefore,  as  the  various  pay- 
ments of  interest  are  concerned,  the  rights  of  the  sureties  are  not 
affected,  and  the  simple  question  remains.  Was  there  an  agree- 
ment to  extend  the  ^"^^  time  of  payment  for  a  definite  time  in 
the  future,  in  consideration  of  a  promise  to  pay  interest  at  the 
rate  stated? 

It  is  clear,  however,  that  the  rate  agreed  on  is  immaterial.  So 
far  as  it  was  beyond  the  legal  rate,  it  was  usurious,  and  the  con- 
tract was  not  enforceable  save  to  the  extent  of  the  legal  rate.  But 
while  the  note,  after  the  first  year,  bore  six  per  cent,  and  an  agree- 
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ment  that  that  rate  should  be  paid  was  no  more  than  the  law  said 
should  be  paid,  yet  a  promise  to  extend  the  time  definitely,  in 
consideration  of  an  agreement  to  pay  the  legal  rate,  would  be 
based  on  a  valuable  consideration,  because,  as  said  in  McComb  v. 
Kitridge,  14  Ohio,  351,  cited  and  approved  in  Eobinson  v.  Miller, 
2  Bush,  187,  "the  law  does  not  secure  the  payment  of  this  inter- 
est for  any  given  period,  or  prevent  the  discharge  of  the  principal 
at  any  moment.  There  is  precisely  the  same  consideration  for 
the  extension  of  time  as  there  was  for  the  original  loan." 

A  careful  examination  of  Hogan's  testimony  convinces  us  that 
the  arrangement  he  had  was  a  general  one,  commencing  in  1883, 
when  he  first  borrowed  the  money,  that  he  was  to  pay  ten  per 
cent  interest  at  the  end  of  each  year,  and  was  to  keep  the  princi- 
pal sum  at  that  rate  so  long  as  he  wanted  it  or  the  payee  did  not 
choose  to  demand  it.  While  the  witness,  in  his  examination  in 
chief,  speaks  with  some  positiveness  of  his  agreement  to  keep  the 
money  another  year,  on  his  cross-examination  he  qualifies  his 
statements  by  saying  in  one  instance,  "The  only  agreement  we 
had,  I  was  to  pay  him  ten  per  cent  for  his  money,"  and,  from 
his  language  quoted  heretofore,  it  is  manifest  that  there  was  no 
agreement  by  which  the  payee  might  not  collect  his  money 
"whenever  he  pleased  to  do  so/' 

From  the  testimony  as  a  whole,  we  are  impressed  with  the 
belief  that  great  surprise  would  have  been  expressed  by  all  ^''^ 
tlie  parties  if,  upon  the  tender  of  the  money  by  the  Hogans, 
Alley  had  refused  to  accept  it  by  reason  of  any  agreement  that 
the  payors  were  to  keep  it  for  any  definite  period  in  the  future, 
or  if  Alley  had  demanded  this  principal,  and  the  Hogans  had  as- 
serted the  right  to  keep  it  for  any  specified  time.  The  alleged 
arrangement  or  agreement  is  entirely  too  indefinite  to  support 
tlie  belief  that  we  have  here  a  case  of  a  legal  novation.  We  can- 
not believe  that  the  proof  authorizes  the  conclusion  that,  by  any 
new  contract,  the  sureties  were  denied  any  of  their  rights,  or 
were  at  all  obstructed  in  any  of  their  remedies,  legal  or  equitable. 
They  could  have  paid  the  debt  at  any  moment  and  have  been 
subrogated  to  the  rights  of  the  creditor,  or  they  could  have  re- 
quired the  creditor  to  sue,  notwithstanding  the  indefinite  ar- 
rangement existing  between  the  principal  and  his  debtor. 

In  reaching  these  conclusions,  we  have  not  overlooked  the  cir- 
cumstances surrounding  the  parties  to  be  affected.  Alley  was 
an  old  man — over  seventy-three — and  apparently  unlettered. 
He  was  simply  willing  to  let  the  earnings  of  his  farm  and  log 
business  stay  out  at  ten  per  cent  as  long  as  his  security  was  good.^ 
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To  construe  his  passive  indulgence  into  an  agreement  binding 
him  not  to  collect  his  money  would  be  a  perversion  of  the  proof  as 
affected  by  the  surroundings. 

The  debtors  were  quite  willing  to  keep  the  money  as  long  as 
they  were  not  required  to  pay  it,  but  never  thought  to  defeat  re- 
covery at  any  time  by  the  plea  of  an  agreement  to  extend  the 
credit  for  any  definite  time.  At  least,  they  did  not  do  so  when 
sued,  in  November,  1889,  as  they  might  have  done  had  such  an 
agreement  existed.  The  sureties  were  residents  of  the  same 
town,  and,  it  is  fair  to  presume,  knew  the  debt  had  not  been  paid. 
Their  remedies  were,  in  fact,  unobstructed,  and,  if  they  did  not 
choose  to  urge  the  collection  ^''^  of  the  debt  they,  and  not  Alley, 
must  bear  the  resulting  loss. 

Judgment  reversed  for  proceedings  consistent  with  this  opin- 
ion. 

SURETYSHIP  —  MERE  INDULGENCE  DOES  NOT  DIS- 
CHARGE SURETY.— Mere  negligence  or  passive  inactivity  In  call- 
ing a  principal  to  account  does  not  necessarily  discharge  a  surety.  A. 
ci'editor  does  not  lose  his  right  to  hold  the  surety  by  Inaction  or 
yassiveness,  until  the  surety  has  complied  with  the  statutory  provi- 
sions as  to  notifying  the  creditor  to  proceed  against  the  surety:  See 
monographic  note  to  Scott  v.  Fisher,  2S  Am.  St.  Rep.  692,  on  what  will 
release  or  discharge  a  surety.  A  new  agreement  to  give  further  time 
to  pay  a  debt,  or  to  make  good  a  default,  if  not  supported  by  any  new 
consideration,  does  not  discliarge  a  surety  on  the  original  contract: 
Note  to  Benson  v.  Phipps,  47  Am.  St.  Rep.  131.  Unless  there  is  an 
agreement  binding  upon  the  creditor  to  give  time  to  the  principal 
debtor,  the  surety  is  not  discharged  by  mere  indulgence:  Note  to 
Campbell  y.  Sherman,  31  Am.  St.  Rep.  737. 
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NEGLIGENCE— DAMAGES-RECOVERY  IN  STATUTORY 
ACTION  FOR  CAUSING  DEATH  BARS  COMMON-LAW  RIGHT 
OF  ACTION.— If  a  wife  is  killed  by  the  negligence  of  a  railroad 
company,  a  recovery  by  the  husband,  as  personal  representative,  of 
damages,  under  a  statute  allowing  a  right  of  action  for  a  personal 
injury  to  survive  to  the  personal  representative,  is  a  bar  to  his 
common-law  right  of  action,  as  a  husband,  to  recover  damages  for 
ihe  loss  of  his  wife's  society  from  the  time  of  the  injury  until  her 
death. 


Ben  T.  Perkins,  Jr.,  for  the  appellant. 
Forgy  &  Petrie,  for  the  appellee. 

AM.  8r.  B0.,  VOU  LVI.— 25 


3R6         Louisville  etc.  R.  R.  Co.  v.  McElwain.     [Kentuckyj 

700  PAYNTER,  J.  On  the  eighth  day  of  October,  1892,  a 
freight  train  on  appellant's  road  struck  Josephine  E.  McElwain 
while  she  was  crossing  the  track  at  a  public  road  crossing,  inflict- 
ing injuries  from  which  she  died  on  the  twenty-third  day  of  De- 
cember, 1892.  T.  W.  McElwain,  the  plaintilY  in  this  case,  quali- 
fied as  executor  of  her  will,  instituted  an  action  as  such  personal 
representative  and  recovered  a  judgment  against  the  defendant 
for  the  sum  of  five  thousand  dollars.  This  action  was  instituted 
at  the  same  time  by  the  plaintiff,  as  the  husband  of  the  deceased, 
seeking  to  recover  in  his  individual  capacity  '^^^  damages  for  the 
"loss  of  her  society"  from  the  date  the  injury  was  inflicted  until 
her  death. 

In  the  action  as  personal  representative,  he  recovered  compen- 
satory damages,  under  the  instructions  of  the  court,  for  physical 
and  mental  suffering,  for  expenses  of  treatment,  and  for  the  per- 
manent impairment  of  her  ability  to  earn  money,  etc. 

The  sole  question  in  this  ease  is  as  to  whether  the  recovery  in 
the  action  as  personal  representative  of  the  estate  of  the  deceased 
is  a  bar  to  the  husband's  right  to  recover  for  a  loss  for  which  it 
IS  claimed  the  common  law  afforded  him  redress. 

To  determine  this  question  the  common  law  must  be  consider- 
ed in  connection  with  the  statutory  remedy  afforded  for  tho 
negligent  acts  resulting  in  death. 

By  the  principle  of  the  common  law,  the  right  of  action  for 
an  injury  to  the  person  abates  upon  the  death  of  the  party  in- 
jured, the  case  falling  within  the  familiar  rule,  actio  personalis 
moritur  cum  persona.  Therefore,  if  death  resulted,  whether  in- 
stantaneously or  not,  from  such  injury,  no  action  could  be  main- 
tained by  the  personal  representative  of  the  injured  party  to  re- 
cover damages  suffered  by  the  decedent. 

As  early  as  1606  in  the  king's  bench,  the  case  of  Higgins  v. 
Butcher,  Yelv.  89,  arose,  wherein  the  plaintiff  sought  to  recover 
damages  of  the  defendant  for  assaulting  and  beating  his  wife,  of 
which  she  died.  The  action  seemed  to  have  been  for  damages 
to  the  wife  and  not  for  the  loss  of  service.  It  was  held  there 
could  be  no  recovery,  as  the  injury,  having  resulted  in  death,  the 
cause  of  action  therefor  was  merged  in  the  felony.  It  might  be 
added  at  this  point  that  reasons  other  than  merger  have  been 
suggested  for  the  rule,  to  wit,  the  law  of  forfeiture,  the  maxim, 
actio  personalis  moritur  cum  persona,  and  public  policy. 

Toa  Prom  the  case  of  Higgins  v.  Butcher,  Yelv.  89,  the  ques- 
tion does  not  appear  to  have  been  raised  in  England  until  1808, 


Feb.  1896.]     Louisville  etc.  R.  R.  Co.  v.  McElwaw.         387 

in  Baker  v.  Bolton,  1  Camp.  493.  That  was  an  action  against 
the  proprietors  of  a  stage  coach  on  which  the  plaintifE  and  his 
wife  were  traveling,  when  it  was  overturned,  inflicting  injuries 
on  himself  and  also  upon  his  wife,  from  which  she  died  within  a 
month.  It  was  declared  that  "the  plaintiff  had  wholly  lost  and 
been  deprived  of  the  comfgrt,  fellowship,  and  assistance  of  his 
said  wife,  and  had  from  thence  hitherto  suffered  and  undergone 
great  grief,  vexation,  and  anguish  of  mind."  Lord  Ellenborough 
said:  "The  jury  could  only  take  into  consideration  the  bruises 
which  the  plaintiff  had  himself  sustained,  and  the  loss  of  his 
wife's  society,  and  the  distress  of  mind  he  had  suffered  on  her 
account  from  the  time  of  the  accident  till  the  moment  of  her 
dissolution." 

The  above  is  the  opinion  in  full.  Although  the  case  was  at 
nisi  prius  it  is  the  leading  case  on  the  subject.  It  was  recog- 
nized as  the  law  in  England  until  the  enactment  of  the  statute 
familiarly  known  as  "Lord  Campbell's  Act,"  in  1846.  Until  the 
passage  of  that  act  the  law  was  recognized  to  be  that,  "in  a  civil 
court,  the  death  of  a  human  being  could  not  be  complained  of 
as  an  injury." 

Formed  after  "Lord  Campbell's  Act,"  nearly,  if  not  all,  the 
states  of  the  Union  have  enacted  statutes  making  an  action  at 
law  maintainable  against  a  person  who,  by  wrongful  act,  neglect, 
or  default,  may  have  caused  the  death  of  another. 

The  courts  of  this  country,  with  one  or  two  exceptions,  accept- 
ed Baker  v.  Bolton,  1  Camp.  439,  as  authority,  until  the  enact- 
ment of  the  statutes  to  which  we  have  just  referred. 

Carey  v.  Berkshire  E.  R.  Co.,  1  Cush.  475,  48  Am.  Dec.  616, 
follows  Baker  v.  Bolton,  1  Camp.  439,  and  is  a  leading  case  upon 
the  subject. 

The  question  arose  in  this  court  in  1853,  in  Eden  v.  Lexington 
'03  etc.  R.  R.  Co.,  14  B.  Mon.  204  [165],  before  the  enactment 
of  the  statute.  That  was  an  action  by  the  husband  against  a 
railroad  company  for  the  alleged  negligent  killing  of  his  wife. 
She  was  killed  instantly.  The  court  followed  the  principle 
enunciated  in  Baker  v.  Bolton,  1  Camp.  439,  but  erroneously  as- 
sumed that  it  was  decided  in  that  case  that,  when  death  resulted, 
the  civil  remedy  was  merged  in  the  public  offense. 

The  court  said  in  the  Eden  case:  "The  cause  of  action  for  in- 
juries to  the  person  dies  with  the  person  injured,  and  it  follows, 
as  a  necessary  consequence,  that  the  cause  of  action  having  itself 
abated,  no  separate  action  can  be  maintained  for  snch  damages 
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as  are  exclusively  consequential.  But  for  aggravated  injuries  to 
the  person  of  the  wife  or  child  the  husband  or  parent  has  an  in^ 
dependent  and  separate  cause  of  action  for  the  loss  of  society  of 
the  wife,  or  the  services  of  the  child,  as  the  case  may  be.  This 
cause  of  action  does  not  abate  by  the  subsequent  death  of  the  wife 
or  child,  but  the  death  of  either  affects  the  extent  of  the  recovery, 
as  by  that  event  all  further  claim  to  the  society  of  the  one,  or  the 
services' of  the  other,  ceases  and  determines.  •  And  the  rule  still 
prevails,  although  the  death  that  produces  this  effect  results  from 

the  same  injury  which  gives  rise  to  the  action According 

to  the  existing  law,  there  can  be  no  recovery  for  this  injury, 
inasmuch  as  the  death  of  the  wife  was  instantaneous,  and  it  is 
only  for  the  loss  that  is  sustained  by  the  husband,  in  this  respect, 
from  the  moment  of  the  injury  up  to  time  of  the  death  of  the 
wife,  for  which  any  recovery  can  be  had." 

The  death  resulting  immediately  on  the  infliction  of  the  in- 
juries, no  appreciable  time  elapsed  in  which  the  husband  '^*** 
could  have  enjoyed  his  wife's  society,  hence  no  damage  coidd 
result. 

It  is  perfectly  manifest  that  at  the  common  law  a  husband 
could  recover  damages  for  the  loss  of  her  society  from  the  date 
of  the  injury  until  her  death  for  a  negligent  act  resulting  in  the 
injury  of  his  wife,  although  she  died  therefrom. 

The  question  here  arises  as  to  what  effect  the  statute  provid- 
ing a  remedy  for  injuries  to  the  person  by  negligence  has  upon 
the  right  of  the  husband  to  maintain  an  action  for  such  injuries 
for  which  the  common  law  afforded  him  redress. 

At  the  common  law,  although  the  person  injured  may  have 
suffered  great  physical  and  mental  pain,  the  cause  of  action  was 
abated  by  his  death.  The  general  assembly,  in  order  to  pre- 
serve and  keep  alive  such  cause  of  action,  provided  that  every 
right  of  action  for  personal  injury,  except  actions  for  assault  and 
battery,  slander,  criminal  conversation,  and  so  much  of  the  ac- 
tion for  criminal  prosecution  as  is  intended  to  recover  for  per- 
sonal injury,  shall  survive  to  the  personal  representative:  Gen. 
Stats.,  c.  10;  Ky.  Stats,  sec.  10. 

To  provide  a  cause  of  action  where  none  existed  the  statute 
of  1854  was  enacted,  which  gave  a  caiffee  of  action  to  the  per- 
sonal representative  of  one  not  in  the  employment  of  the  railroad, 
whose  life  was  lost  by  reason  of  the  negligence  or  carelessness  of 
the  servants  or  agents,  etc.,  of  such  railroad.  A  recovery  under 
section  1,  chapter  57,  of  the  General  Statutes  goes  to  the  estate  of 
the  decedent. 
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This  was  the  section  under  which  the  plaintiff,  as  personal  rep- 
resentative of  the  estate  of  his  deceased  wife,  recovered  in  the 
other  action  mentioned. 

Counsel  for  appellees  cite  Hansford  v.  Payne,  11  Bush,  380, 
to  sustain  the  contention  that  this  action  can  be  maintained, 
Avhile  counsel  for  appellants  cite  the  ''^^  case  of  Conner  v.  Paul, 
12  Bush,  144,  in  support  of  the  opposing  view. 

Hansford's  case  was  not  under  either  section  1  or  3,  chapter 
57,  of  the  General  Statutes.  The  petition  did  not  charge  the  life 
■was  lost  by  the  willful  neglect  of  the  defendants,  hence  was  not 
under  section  3;  and  as  it  was  not  lost  by  reason  of  the  negligence 
or  carelessness  of  the  proprietor  of  a  railroad  or  its  agents  or  ser- 
vants, the  action  could  not  be  and  was  not  intended  to  be  under 
section  1. 

It  was  an  action  against  apothecaries,  because  their  prescrip- 
tion clerk,  in  attempting  to  fill  a  physician's  prescription,  put 
•up  croton  oil  instead  of  linseed  oil.  The  croton  oil  was  adminis- 
tered to  plaintiff's  intestate.  It  was  charged,  among  other 
things  in  the  petition,  that  it  caused  him  great  suffering  and 
agony  and  did  him  serious  and  irreparable  injury,  and  was  the 
immediate  cause  of  his  death. 

The  action  was  brought  by  decedent's  personal  representative. 
At  common  law,  had  the  deceased  lived,  he  could  have  main- 
tained the  action  for  the  agony  and  suffering  resulting  from  the 
■clerk's  mistake,  and  at  his  death  the  cause  of  action  would  have 
ceased,  except  for  chapter  10  of  the  General  Statutes,  supra, 
which  caused  it  to  survive  in  the  name  of  his  personal  representa- 
tive. For  this  reason,  the  court  in  that  case  held  the  petition  waa 
good.  Under  the  statements  of  the  petition,  no  recovery  could  be 
had  for  the  death  of  the  injured  party. 

It  was  not  in  issue  in  the  case  as  to  what  the  rights  of  a  hus- 
band were  when  his  wife  lost  her  life  by  the  -wrongful  act  of  an- 
other, but  the  judge  delivering  the  opinion  in  the  discussion  of 
the  case  restated  the  doctrine  of  Baker  v.  Bolton,  1  Camp.  439, 
as  sanctioned  in  Eden  v.  Lexington  etc.  E.  R.  Co.,  14  B.  Mon. 
«04  [165]. 

Had  the  injured  party  been  the  wife  instead  of  the  husband, 
then,  certainly,  he  would  have  had  the  right  at  the  ''^^^  common 
law  to  have  maintained  an  actfon  for  the  loss  of  the  society  of 
his  wife,  although  her  personal  representative  might  have  sus- 
tained an  action  to  recover  damages  for  mental  and  physical  suf- 
fering. 

Had  the  wife  survived  her  injuries,  she  could  have  maintained 
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her  action  for  her  mental  and  physical  suffering.  Had  the  hus- 
band sustained  damages  in  consequence  of  his  wife's  injuries  by 
the  "loss  of  her  society/*  then  he  could  have  also  maintained  hi& 
action  to  recover  such  damages.  Had  she  lived,  he  could  not 
recover  for  her  mental  and  physical  suffering,  because  that  was  st 
damage,  to  her;  neither  could  she  recover  for  his  "loss  of  her  soci- 
ety," becatise  that  was  his  damage.  Both  causes  of  action  existed 
at  common  law. 

The  action  instituted  by  McElwain  as  personal  representative 
was  not  based  on  a  common-law  right,  but  to  enforce  a  right  se- 
cured by  statute.  This  statute  very  much  enlarged  the  rights 
which  had  existed  at  common  law.  It  gave  the  personal  repro- 
Bentative  the  right  to  recover  for  the  loss  of  the  life,  and  thus  in- 
creased many  fold  the  amount  which  formerly  could  be  recov- 
ered. The  husband,  under  the  statute  (General  Statutes),  would 
take  the  entire  amount  recovered,  subject  to  the  debts  of  dece- 
dent. It  was  greatly  to  the  advantage  of  the  husband  to  enjoy 
the  statutory  rights  instead  of  those  which  formerly  existed; 
therefore  it  cannot  be  said  that  the  statute  diminished  the  rights 
of  the  husband. 

We  cannot  believe  that  the  general  assembly  intended  that  the- 
personal  representative  should  maintain  an  action  for  the  death 
of  the  wife,  practically  for  the  husband's  benefit,  and  allow  at 
the  same  time  the  husband  to  maintain  one,  on  his  own  account,, 
for  the  same  acts  or  negligence. 

In  the  Hansford  case,  in  discussing  the  effect  of  a  recovery  ''^'^ 
of  punitive  damages,  under  section  3,  chapter  57,  of  the  General 
Statutes,  the  court  said:  "A  recovery  of  punitive  damages  for  the' 
destruction  of  the  life  will  certainly  bar  any  other  action  for  the 
injury  or  any  of  its  consequences."  It  is  the  degree  of  negli- 
gence which  determines  whether  the  recovery  should  be  compen- 
satory or  punitive,  but,  when  the  action  by  the  personal  repre- 
sentative is  based  on  section  1  of  the  statute  in  question,  the  re- 
covery should  be  as  effectual  a  bar  to  any  other  action  for  the  in- 
jury or  any  of  its  consequences  as  if  the  jury  should  have  added 
punitive  to  the  compensatory  damages. 

In  Conner  v.  Paul,  12  Bush,  144,  it  appeared  two  actions  were 
instituted  by  the  personal  representative  of  the  deceased.  The 
mother  of  deceased  qualified  as  administratrix  in  Indiana,  where 
the  injury  was  inflicted,  and  also  in  Kentucky  where  the  deceas- 
ed lived. 

As  administratrix  under  her  Kentucky  appointment,  she  insti- 
tuted an  action  to  recover  for  the  mental  and  physical  suffering 
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of  deceased.  As  administratrix  under  the  Indiana  appointment, 
she  instituted  an  action  to  recover  for  the  loss  of  life  of  her  in- 
testate. 

The  acts  of  negligence  were  tte  foundation  of  each  action,  and 
the  court  held  a  recovery  in  one  action  would  bar  a  recovery  in 
another  action. 

We  conclude  that,  as  the  statute  gives  the  personal  representa- 
tive the  right  to  maintain  the  action  for  the  loss  of  life  of  the 
wife  and  the  consequences  of  the  negligent  act  producing  the  in- 
jury, the  husband  cannot  maintain  the  action  for  the  loss  of  her 
society.  The  legislative  intent  was  to  increase  the  elements  of 
damage  flowing  from  the  acts  or  negligence  producing  death.  It 
was  not  the  intention  of  the  legislature  to  multiply  actions.  The 
husband  '^^^  must  accept  the  benefits  which  the  statute  secures 
him  in  lieu  of  those  he  possessed  at  common  law. 

Wherefore  the  judgment  is  reversed,  with  directions  that  fur- 
ther proceedings  be  had  consistent  with  this  opinion. 


NEGLIGENCE— DAMAGES— RECOVERY  IN  STATUTORY  AC- 
TION FOR  CAUSING  DEATH.— Where  the  statute  provides  that  the 
deceased's  cause  of  action  shall  survive,  the  personal  representative 
may,  under  such  a  statute,  recover  for  the  loss  and  deprivation  of  the 
survivors;  though,  in  Kentucky,  the  personal  representative,  having 
the  right  to  sue  for  the  deceased's  pain  and  suCfering,  or  to  sue  for 
the  death,  must  elect  between  the  two  causes  of  action:  See  mono- 
graphic notes  to  Carey  v.  Berkshire  R.  R.  Co.,  48  Am.  Dec.  619,  638, 
on  actions  for  injuries  to  relatives,  and  Louisville  etc.  Ry.  Co.  T. 
Goodykoontz,  12  Am,  St.  Rep.  375,  377,  on  elements  and  measure  of 
damages  In  actions  for  having  caused  the  death  of  human  beings. 
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[89  Mains,  87.] 

SHIPPING— LIABILITY  FOR  SEAMAN'S  WAGES.-The  fact 
that  a  master  "sails,"  or  "hires,"  or  "taltes"  a  vessel  on  shares,  im- 
plies that  he  fully  controls  the  management  of  the  vessel  for  the  time 
being,  and  without  anything  else  appearing,  exonerates  the  owners 
from  personal  liability  to  pay  seamen's  wages. 

SHIPPING— LETTING  ON  SHARES— LIABILITY  FOR  SEA- 
MEN'S WAGES.— A  part  owner  of  a  vessel,  let  to  a  master  on  shares, 
is  not  personally  liable  for  seamen's  wages,  although  he  procured  the 
charter  for  the  trip  made  by  the  vessel  during  which  such  wages 
were  earned. 

SHIPPING— LETTING  ON  SHARES— LIABILITY  FOR  SEA- 
MAN'S WAGES— EVIDENCE.— Conditions  or  qualifications  annexed 
to  the  contract  of  hiring  or  letting  a  vessel  on  shares  which  would 
deprive  the  owner  of  exemption  from  personal  liability  for  seaman's 
wages  earned  during  the  term  of  the  lease  are  not  to  be  presumed; 
they  must  be  proved. 

G.  A.  Curran  and  H.  H.  Gray,  for  the  appellant. 

G.  E.  Googins,  for  the  appellee. 

®®  PETERS,  C.  J.  It  appears,  from  the  facts  agreed  upon  by 
the  parties,  that  the  plaintiff  was  employed  as  a  seaman  on  a 
Bchooner,  one-sixteenth  of  which  was  at  the  time  owned  by  the  de- 
fendant, the  plaintiff  claiming  to  recover  his  full  wages  of  the  de- 
fendant as  such  owner;  that  the  schooner  was  sailed  by  the  master 
"on  shares,**  he  taking  three-iif ths  of  her  earnings  and  paying  the 
running  expenses,  and  the  owners  taking  two-fifths  of  the  earn- 
ings; and  that  the  defendant  procured  the  charters  for  the  two 
trips  made  by  the  vessel  during  which  the  wages  of  the  plaintiff 
were  earned. 

The  question  arising  on  these  facts  is,  whether  the  master  can 
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be  said  to  have  had  such  possession  and  control  of  the  vessel  as  to 
exonerate  the  owners  from  a  personal  liability  to  pay  seamen's 
wages.  We  think  an  affirmative  answer  must  be  given  on  this 
proposition. 

It  is  said  the  master  must  have  the  exclusive  control  in  order 
to  clear  the  owners  of  such  personal  liabilities.  But  the  simple 
statement  that  a  master  *^sails/*  or  "hires,"  or  "takes"  the  vessel 
on  shares  implies  that  he  fully  controls  the  management  of  the 
vessel  for  the  time  being.  That  must  be  the  presumption.  Of 
course,  there  may  be  various  conditions  or  qualifications  annexed 
to  ^^  the  contract  of  hiring  or  letting  vessels  on  shares  which 
would  deprive  owners  of  any  such  exemption  from  liability.  But 
conditions  or  qualifications  affecting  the  contract  are  not  to  be 
presumed;  they  must  be  proved  in  some  way.  It  is  like  the  hir- 
ing and  letting  of  any  other  kind  of  property,  whether  real  or 
personal.  The  letter  yields  and  the  hirer  takes  possession,  and 
dominion  and  control  presumably  follow  the  rightful  possession. 

It  is  contended  by  the  plaintiff  that  there  is  evidence  that  the 
master  had  not  the  exclusive  control  of  the  vessel,  in  the  fact  that 
the  defendant  procured  the  charters  for  her  employment  for  the 
two  trips  during  which  the  plaintiff's  wages  were  earned.  This 
admission  appears  to  have  been  made  as  a  part  of  the  case  with- 
out any  explanation  whatever.  But  it  should  be  noticed  that 
these  services  of  the  defendant  took  place  after  the  contract  be- 
tween owners  and  master  was  consummated,  and  nothing  ap- 
pears to  connect  his  acts  in  any  way  with  the  terms  of  the  contract 
itself.  We  take  it  that  it  was  merely  a  gratuitous  assistance  ren- 
<lered  for  the  benefit  of  the  master,  although  operating,  perhaps, 
beneficially  for  all  concerned.  It  cannot  be  an  uncommon  thing 
for  owners  who  are  out  of  the  possession  and  control  of  their  ves- 
cels  to  assist  masters  in  such  a  way.  There  is  no  suggestion  that 
the  procurement  of  the  charters  was  witiiout  the  consent  and  di- 
rection of  the  master  himself,  and  no  indication  that  the  defend- 
ant was  pretending  to  exercise  any  personal  right  as  owner.  It 
would  seem  to  be  inconsistent  for  the  master  to  pay  all  the  run- 
ning expenses  and  be  entitled  to  the  greater  part  of  the  earnings 
if  he  were  merely  an  agent  for  the  owners. 

The  practice  of  letting  vessels  on  shares,  so  as  to  constitute  the 
master  an  owner  pro  hac  vice,  was  an  ancient  one  held  in  great 
favor  in  this  and  our  mother  country  during  those  commercial 
periods  when  the  business  of  transportation  was  carried  on  in  a 
much  smaller  way  and  by  the  means  of  a  much  smaller  class  of 
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vessels  than  at  the  present  day.  Among  the  very  many  adjudged 
cases  growing  out  of  such  business  we  have  not  noticed  any  de- 
cision militating  against  the  views  expressed  by  us  in  this  discus- 
sion. We  need  refer  to  but  a  few  of  the  cases  in  effect  support- 
ing ^^  our  conclusion.  In  the  early  case  of  Eeynolds  v.  Top- 
pan,  15  Mass.  370,  8  Am.  Dec.  110,  it  was  held  that,  "to  render  an 
owner  of  a  vessel  liable  for  the  contracts  of  the  master,  it  must 
be  proved  that  the  vessel  was  in  the  employment  of  the  owner,, 
that  the  master  was  appointed  by  him,  and  that  the  master  acted 
in  making  such  contracts  within  the  scope  of  his  authority."  Id 
other  words,  the  presumption  that  the  master  is  in  possession  for 
himself,  and  not  for  the  owner,  must  be  overcome  by  some  evi- 
dence. In  Taggard  v.  Loring,  16  Mass.  336,  8  Am.  Dec.  140,  the 
court  held  that  where  a  master  hired  a  vessel  for  six  months, 
rendering  to  the  owners  a  moiety  of  the  earnings,  and  sailed  in 
her  himself  as  master,  he  was  so  far  the  owner  of  the  vessel  that 
he  could  not  be  charged  with  barratry.  The  case  of  Manter  v. 
Holmes,  10  Met.  402,  decides  that  when  the  owners  of  a  vessel 
have  let  her  on  shares  for  a  certain  time  to  the  master,  who  is  to- 
victual  and  man  her,  they  cannot  maintain  an  action  for  freight 
earned  by  the  vessel  during  that  time;  and  that  such  an  action 
can  be  maintained  by  the  master  o-nly.  In  Howard  v.  Odell,  1 
Allen,  85,  it  was  decided  that  one  who  received  from  his  debtor  a 
bill  of  sale  of  a  vessel,  absolute  in  terms,  but  intended  only  as  col- 
lateral security  for  a  debt,  but  who  never  took  possession  nor  had 
the  control  of  the  vessel,  nor  held  her  out  to  the  world  as  his 
property,  was  not  liable  for  supplies  or  repairs  furnished  for  her, 
although  registered  ii  his  name.  In  the  case  of  Thompson  v. 
Snow,  4  Me.  264, 16  Am.  Dec.  263,  it  appears  that  the  master  took 
the  vessel  "on  shares,"  those  words  alone  expressing  the  contract, 
and  this  was  understood  by  the  court  as  being  a  letting  by  which 
the  master  became  owner  of  the  vessel  pro  hac  vice  in  the  custom- 
ary manner  of  such  letting,  and  the  case  was  heard  and  deter- 
mined upon  that  theory.  The  case  of  Somes  v.  White,  65  Me.- 
542,  20  Am.  Kep.  718,  decides  that  the  rule  of  excepting  general 
owners  from  liability  exists  in  relation  to  claims  sounding  in  tort 
as  well  as  in  cases  of  contract,  where  the  vessel  is  in  the  possession 
of  the  master  sailing  her  on  shares.  The  claim  in  that  case  arose 
from  a  collision  between  two  vessels. 
Judgment  for  defendant. 

SHIPPING— MABILTTY  FOR  SEAMEN'S  WAGES— A  hirer  of 
a  vessel  on  shares,  being  regarded  as  the  owner  for  the  time  in 
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which  he  controls  her  under  the  contract,  and  having  the  benefit  of 
the  services  of  seamen  hired  by  him,  uo  implied  assumpsit  for  com* 
pensation  for  such  services  can  arise  against  the  general  owner r 
Giles  V.  Vlgoreaux,  35  Me.  300;  58  Am.  Dec.  704.  But  It  has  been  held 
that  the  owner  of  the  vessel  remains  liable  for  seamen's  wages  un- 
der a  charter  party  by  the  terms  of  which  the  charterers  were  to 
pay  the  running  expenses,  not  to  exceed  a  certain  amount,  which 
amount  the  captain  was  to  retain  for  that  pui-pose  out  of  the  freight, 
the  captain  to  "sail  her  himself,"  and  attend  to  the  collection  of 
freights,  etc.;  for  the  phrase  "sail  her  himself"  Is  coustrued  to  meau 
that  the  captain,  as  agent  for  the  owner,  was  to  employ  the  crew: 
Sheriffs  v.  Pugh,  22  Wis.  273;  94  Am.  Dec.  000. 

SHIPPING— LIABILITY  OK  OWNER  OF  HIRED  VESSEL:  Se» 
note  to  Pitkin  t.  Brainerd,  5  Coun.  451;  13  Am.  Dec.  79.  and  extended 
nota. 


Morrison  v.  Clark. 

[89  Mains.  103.] 

JUDGMENTS-RES  .TUDICATA.— The  essential  elements  of 
res  judicata  are  the  Identity  of  the  parties  and  of  the  Issue  neces- 
sarily Involved.  It  must  also  appear  that  the  issue  which  terminated 
In  the  former  judgment  was  between  the  same  parties  In  the  same 
right  or  capacity,  or  their  privies  claiming  under  them. 

.TUDGMBNTS— RES  JUDICATA- EVIDENCE.- If  the  same 
evidence  will  sustain  both  the  present  and  a  former  action  between 
the  same  parties,  the  judgment  in  such  action  is  a  bar  to  a  subse> 
quent  suit 

JUDGMENTS- RES  JUDICATA— EASEMENTS— COTENAN- 
CY.—In  an  action  of  trespass  against  a  husband,  who  with  his  wife 
were  cotenants  of  a  right  of  way  on  the  land  on  which  the  alleged 
trespass  was  committed,  he  souglit  to  justify  the  trespass  on  the 
ground  that  it  was  committed  by  license  and  autho-rity  of  his  wife  la 
the  exercise  of  her  right  to  have  a  reasonably  suitable  and  conven- 
ient way  across  the  land,  and  it  was  held  that  a  former  judgment 
against  him  for  trespasses  committed  on  the  same  side  of  the  land, 
based  on  his  personal  agreement  to  use  a  way  on  the  other  side  of 
the  land  was  not  conclusive  against  him  and  his  defense 
to  the  latter  action,  and  that  in  such  action  the  wife 
was  entitled  to  have  the  reasonableness  of  the  location  of 
the  right  of  way  determined  by  a  jury,  and,  as  the  husband  was  not 
acting  in  the  exercise  of  his  own  right,  but  solely  on  the  authority  of 
his  wife,  the  question  of  the  reasonableness  of  the  location  of  sucb 
way  was  open  to  him  as  a  defense. 

COTENANCY— RIGHT  OF  WAY.— HUSBAND  AND  WIFE, 
as  tenants  in  common,  hold  by  st^veral  and  distinct  titles,  and  the  wife 
has  an  equal  right  with  her  cotenant  to  the  use  of  a  way  that  Is  rea- 
sonably suitable  and  convenient  for  the  purpose  for  which  it  is 
granted,  and  she  is  not  bound  by  a  separate  agreement  of  her  co- 
tenant  made  In  relation  thereto,  without  her  knowledge  or  consent, 
and  in  disregard  of  her  Individual  rights. 

COl'ENANOY— RIGHT  OF  WAY.— One  cotenant  of  a  right  of 
way  has  no  authority  to  fix  the  location  thereof  In  accordance  with 
his  own  personal  preference  or  caprice  by  means  of  a  private  agree- 
ment made  with  the  owner  of  the  servient  estate,  in  entire  disregard 
of  the  rights  aud  wishes  of  his  cotenant. 


S96  Morrison  v.  Clark.  [Maine, 

JUDGMENTS  AGAINST  COTENANTS— RES  JUDICATA.-A 
Judgment  for  or  against  one  cotenant  is  not  only  not  conclusive  evi- 
dence, but,  ordinarily,  no  evidence  at  all,  against  his  cotenants. 

JUDGMENTS  AS  ESTOPPEL.— A  PARTY  ACTING  IN  ONE 
RIGHT  can  neither  be  benefited  nor  injured  by  a  judgment  for  or 
•gainst  him  when  acting  in  some  other  right. 

C.  E.  &  A.  S.  Littlefield  and  C.  M.  Walker,  for  the  appellant. 

W.  HI  Folger,  for  the  appellee. 

106  WHITEHOUSE,  J.  This  is  an  action  of  trespass  quare 
•clausum.  The  defendant  admits  that  the  acts  complained  of  in 
the  plaintiff's  writ  were  committed  by  him  on  the  easterly  side 
of  the  plaintiff's  lot,  but  claims  that  they  were  done  in  the  exer- 
<!ise  of  a  right  to  pass  over  the  lot  acquired  by  grant  to  himself 
and  wife  and  by  license  of  his  wife. 

The  deed  to  the  plaintiff  of  "lot  34"  described  in  his  writ  con- 
tains a  reservation  of  a  right  of  way  to  George  E.  Clark,  the  de- 
fendant, and  Lilla  B.  Clark,  his  wife,  to  llankin  street. 

The  deed  to  the  defendant  and  his  wife  shows  title  in  them  to 
an  adjoining  lot,  and  "also  a  right  of  way  ten  feet  wide  over,  upon, 
and  across  lot  o4  .  .  .  .  on  foot  and  with  horse  and  carriage  to 
Rankin  street."  The  defendant  and  his  wife  thus  became  tenants 
in  common,  not  only  of  the  lot  of  land  conveyed  to  them,  but  of 
a  right  of  way  ten  feet  wide  across  the  plaintiff's  lot:  Stetson  v. 
Eastman,  84  Me.  366;  Robinson,  Appellant,  88  Me.  17;  51  Am. 
St.  Rep.  367.  It  does  ^^®  not  appear  that,  at  the  date  of  this 
deed  to  the  defendant,  there  was  any  existing  way  in  actual  use 
-across  the  plaintiff's  lot.  The  deed  does  not  specify  upon  which 
side  of  the  plaintiff's  lot  the  way  should  be  located  or  in  what  di- 
rection it  should  pass.  The  defendant  and  his  wife  were  there- 
fore entitled  to  have  the  use  and  enjoyment  of  a  way  as  limited 
and  described  in  the  grant,  and  located  upon  the  plaintiff's  lot 
in  such  a  manner  that  it  would  not  be  unreasonably  inconvenient 
or  injurious  to  the  plaintiff,  and,  at  the  same  time,  be  reasonably 
suitable  and  convenient  for  the  defendant  and  his  wife,  having 
reference  to  the  purposes  for  which  the  way  was  granted,  the  situ- 
ation of  the  lots  in  relation  to  each  other  and  to  the  public  street, 
and  all  the  circumstances  connected  with  the  use  of  the  lots  and 
the  way  in  question:  Atkins  v.  Bordman,  2  Met.  457;  37  Am.  Dec. 
100;  Johnson  v.  Kinnicutt,  2  Cush.  153;  Brown  v.  Meady,  10  Me. 
391;  85  Am.  Dec.  248;  Washburn  on  Easements,  285. 

It  appears  that  the  plaintiff  had  recovered  judgment  against 
this  defendant  for  a  trespass  on  the  same  lot,  in  a  prior  suit,  in 
"which  the  defendant  justified  his  acts  on  the  ground  that  they 
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*'were  done  by  virtue  of  a  right  of  way  ten  feet  in  width  acrosa 
said  lot  of  the  plaintiff,  which  right  of  way  was,  at  the  time  of  th& 
alleged  breaking  and  entering,  owned  by  said  defendant."  In 
addition  to  the  general  verdict  of  guilty,  found  in  that  case,  the 
jury  also  returned  a  special  finding  that  the  defendant  had  made 
an  agreement  with  the  plaintiff  to  use  a  right  of  way  on  the  west- 
erly side  of  the  Morrison  lot  as  claimed  by  the  plaintiff. 

The  defendant's  cotenant,  Lilla  B.  Clark,  was  not  made  a  party 
to  that  suit.  Her  name  was  not  mentioned  in  the  pleadings,  and 
this  special  finding  was  distinctly  restricted  to  this  defendant,. 
George  E.  Clark.  Nor  did  it  appear  that  in  making  that  agree- 
ment, to  use  a  way  en  the  westerly  side,  the  defendant  acted  with 
the  knowledge  and  consent  of  his  cotenant  or  in  any  respect  in 
her  behalf. 

In  the  case  at  bar  it  appears  that:  "The  defendant  offered  to 
prove  that  the  acts  complained  of  in  the  plaintiff's  writ  were  dona 
by  him  under  license  and  authority  from  his  wife,  Lilla  B.  Clark,, 
and  that  they  were  committed  by  him  within  a  right  of  way,  ten 
^^'^  feet  wide,  on  the  easterly  side  of  the  lot  in  question,  where 
the  way  would  be  the  most  convenient  for  the  defendant  and  wife 
and  not  unreasonably  inconvenient  or  injurious  to  the  plaintiff, 
instead  of  upon  the  westerly  side  thereof  as  mentioned  in  the 
judgment  aforesaid,  which  evidence  the  court  excluded,  upon  the 
ground  that  it  affords  no  justification  for  the  defendant  by  reason 
of  the  judgment  against  him  already  shown  in  evidence." 

Thereupon  the  court  directed  a  verdict  to  be  rendered  for  the 
plaintiff  for  nominal  damages  assessed  at  one  dollar.  To  these 
rulings,  excluding  the  evidence  offered  in  defense  and  directing 
a  verdict  for  the  plaintiff,  the  defendant  excepted  and  on  his  ex- 
ceptions the  case  is  now  before  the  law  court. 

It  is  the  opinion  of  the  court  that  the  judgment  in  the  former 
case  is  not  conclusive  against  the  defendant  upon  the  facts  dis- 
closed in  this  action,  and  that  the  evidence  offered  in  defense 
should  have  been  admitted. 

The  two  leading  and  essential  elements  of  the  doctrine  of  res 
judicata  are  the  identity  of  the  parties  to  the  suit  and  the  iden- 
tity of  the  issue  necessarily  involved:  Bigelow  on  Estoppel,  27- 
46.  Hence  to  ascertain  whether  a  judgment  is  a  bar  in  a  given 
case,  it  is  necessary  to  inquire  whether  the  subject  matter  in  con- 
troversy was  brought  directly  in  question  by  the  issue  in  the  pro- 
ceedings which  terminated  in  the  former  judgment;  and  whether 
the  former  suit  was  between  the  same  parties  in  the  same  right  or 
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capacity,  or  their  privies  claiming  under  them:  Lander  v.  Amo, 
€6  Me.  26;  Bigelow  v.  Winsor,  1  Gray,  299.  And  one  of  the 
most  satisfactory  and  reliable  tests  of  the  question  whether  a  for- 
mer judgment  between  the  same  parties  is  a  bar  to  the  present 
suit  is  to  inquire  whether  the  same  evidence  will  sustain  both 
the  present  and  former  actions.  The  issue  will  be  deemed  the 
same  whenever,  in  both  actions,  it  is  supported  by  substantially 
the  same  evidence.  On  the  other  hand,  if  different  proofs  are 
required  to  sustain  two  actions,  a  judgment  in  one  of  them  is  no 
bar  to  the  other:  Freeman  on  Judgments,  sec.  259,  and  cases 
cited. 

With  reference  to  the  pending  case,  it  is  plain  that  the  former 
judgment  against  this  defendant  would  not  be  a  bar  if  this  action 
^*^^  had  been  against  Lilla  B.  Clark,  the  defendant's  cotenant. 
As  already  noted,  she  was  not  a  party  to  the  former  proceeding, 
had  no  right  to  appear  and  take  part  in  that  trial,  exercise  any 
control  over  the  proceedings,  or  take  any  measures  to  disturb  the 
verdict  rendered.  The  parties  to  the  litigation  would  not  be  the 
same,  nor  would  they  stand  in  an  attitude,  or  relation,  to  each 
other  having  the  same  effect,  as  if  they  were  identical.  There 
was  no  such  mutual  or  successive  relationship  between  them  to 
this  right  of  way  as  would  be  required  to  establish  a  legal  privity 
between  them:  1  Greenleaf  on  Evidence,  sec.  189.  As  tenants  in 
common,  they  were  entitled  to  the  use  of  one  passageway  and  only 
one.  In  no  event  would  each  be  entitled  to  the  use  of  a  separate 
way  without  the  consent  of  the  plaintiff.  In  the  absence  of  a 
definite  location  in  the  grant,  it  was  competent  for  the  parties 
to  fix  the  location  by  a  joint  agreement  between  the  cotenants  of 
the  right  of  way,  on  the  one  part,  and  the  plaintiff,  the  owner  of 
the  servient  estate,  on  the  other.  In  the  absence  of  such  an 
agreement,  or  in  the  event  of  a  disagreement  between  the  two 
owners  of  the  right  of  way,  the  location  must  still  be  made  by 
the  plaintiff  with  due  regard  to  the  rights  and  convenience  of  all 
parties  interested;  and,  if  consistent  with  his  own  interests,  in 
«uch  a  manner  as  to  afford  a  reasonably  suitable  and  convenient 
way  for  the  defendant  and  his  cotenant  Lilla  B.  Clark. 

It  is  sufficiently  evident  from  the  special  finding  of  the  jury 
that  the  verdict  in  the  former  action  was  based  on  the  individual 
agreement  of  George  E.  Clark  to  use  a  way  on  the  westerly  side 
of  the  plaintiff's  lot,  and  not  on  the  easterly  side,  where  the  al- 
leged trespass  was  committed.  But  it  was  not  shown  that  Lilla 
B.  Clark  in  any  way  participated  in  that  agreement,  or  ever  as- 
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sented  to  it  or  acquiesced  in  it.  She  had  an  equal  right  with  her 
cotenant  to  the  use  of  a  way  that  was  suitable  and  convenient  for 
the  purposes  for  which  it  was  granted.  She  would  not  be  bound 
by  the  separate  agreement  of  her  cotenant,  made  without  her 
knowledge  or  consent  and  disregard  of  her  individual  rights. 
Tenants  in  common  hold  by  several  and  distinct  titles.  With 
respect  to  his  share  each  cotenant  has  all  the  rights,  except  that 
of  sole  possession,  ^^^  which  a  tenant  in  severalty  would  have: 

I  Washburn  on  Eeal  Property,  430.  It  has  been  uniformly  held 
that  one  tenant  in  common  cannot,  as  against  his  cotenant,  grant 
an  easement  in  the  common  property  to  a  stranger:  Clark  v.  Par- 
ker, 106  Mass.  557;  Crippen  v.  Morss,  49  N.  Y.  67;  Marshall  v. 
Trumbull,  28  Conn.  183;  73  Am.  Dee.  667;  Merrill  v.  Berkshire, 

II  Pick.  274;  Washburn  on  Easements,  46.  In  Crippen  v.  Morss, 
49  'N.  Y.  67,  the  court  say:  "A  tenant  in  common  cannot,  by 
grant,  or  by  operation  of  an  estoppel,  or  otherwise,  confer  any 
right  and  privileges  which  he  did  not  have  himself.  The  most 
that  can  be  claimed  for  such  a  grant,  or  act  of  the  owner,  is  that 
it  may  operate  by  way  of  estoppel  against  him  and  his  heirs  and 
those  claiming  under  him."  In  Merrill  v.  Berkshire,  11  Pick. 
274,  an  attempt  was  made  to  set  up  the  agreement  of  one  tenant 
in  common  as  against  his  cotenant,  respecting  the  damages  for 
laying  out  a  highway  over  the  common  property,  but  the  court 
«aid:  "It  is  very  clear  that  the  land  of  one  tenant  in  common  can- 
not be  encumbered,  or  in  any  way  injuriously  affected,  by  any 
Agreement  of  his  cotenant." 

But  if  one  tenant  in  common  of  a  right  of  way  is  authorized  to 
fix  the  location  of  the  way  in  accordance  with  his  own  personal 
preference  or  caprice  by  means  of  a  private  agreement  made  with 
the  owner  of  the  servient  estate,  in  entire  disregard  of  the  rights 
and  wishes  of  the  cotenant,  it  is  plain  that  one  tenant  in  common 
will  always  have  it  in  his  power  by  his  independent  acts  to  pre- 
judice and  "injuriously  affect"  his  cotenant.  Such  a  doctrine 
would  not  only  be  in  clear  violation  of  the  well-settled  general 
principles  governing  the  respective  rights  and  obligations  of  ten- 
ants in  common,  but  is  manifestly  unreasonable  and  unjust. 

The  authorities  also  uniformly  support  the  general  proposition 
that  a  judgment  for  or  against  one  tenant  in  common  of  property 
is  not  only  not  conclusive  evidence,  but  ordinarily  no  evidence 
at  all,  against  his  cotenant:  Freeman  on  Judgments,  sec.  171;  13 
Am.  &  Eng.  Ency.  of  Law,  96,  and  cases  cited. 

It  follows  that  if  Lilla  B.  Clark  had  been  directly  named  as  de- 


400  Morrison  v.  Clark.  [Maine^ 

fendant  in  the  pending  action,  neither  the  separate  agreement  of 
Greorge  E.  Claris  inwked  in  the  former  suit,  nor  the  judgment 
there  *^**  rendered,  could  have  been  invoked  as  an  estoppel 
against  her.  Her  liability  might  be  determined  upon  different 
evidence  and  be  controlled  by  a  different  principle.  In  the  case 
at  bar,  the  defendant  offered  to  prove  that  a  way  on  the  easterly 
side  of 'the  plaintiff's  lot  was  more  convenient  for  the  defendant 
and  his  wife,  and  not  injurious  or  unreasonably  inconvenient  for 
the  plaintiff'.  It  does  not  appear  that  this  question  of  the  reason- 
ableness of  the  location  has  ever  been  determined.  The  defend- 
ant's cotenant,  Lilla  B.  Clark,  would  have  had  a  right  to  have  it 
passed  upon.  If  the  defendant  did  not  act  in  the  exercise  of  any 
right  of  his  own,  but  solely  under  license  and  authority  of  his 
cotenant,  the  question  of  the  reasonableness  of  the  location  wa» 
equally  open  to  him  in  this  case.  The  former  judgment  was  ren- 
dered against  him  for  acts  done  in  the  assertion  of  his  own  right. 
In  this  case  he  seeks  to  defend  acts  done  by  him  under  the  direc- 
tion of  his  cotenant  in  the  exercise  of  her  distinct  and  separate 
right.  The  fact  that  he  was  defendant  in  the  former  action  may 
be  immaterial;  and  his  liability  in  the  present  suit  not  essentially 
different  from  that  of  any  other  agent  who  might  be  employed 
by  Liilla  B.  Clark  to  drive  her  carriage  over  a  way  which  she  had 
a  right  to  use  across  the  plaintiff's  lot.  "It  is  a  rule  of  both  the 
civil  and  common  law,'*  says  Mr.  Freeman,  "that  a  party  acting 
in  one  right  can  neither  be  benefited  nor  injured  by  a  judgment 
for  or  against  him,  when  acting  in  some  other  right":  Freeman 
on  Judgments,  sees.  156,  164,  and  cases  cited. 

The  judgment  in  the  former  suit,  therefore,  will  not  operate  in 
this  case  as  a  personal  estoppel  against  the  same  defendant,  acting 
in  a  different  right. 

Exceptions  sustained. 

JUDGMENTS— RES  JUDICATA,  WHAT  CONSTITUTES.— That 
a  former  adjudication  may  coustitute  an  absolute  bar  to  a  subse- 
quent aoMon  there  must  be,  as  between  the  two  actions.  Identity  of 
persons,  of  subject  matter,  and  of  cause  of  actl,on:  Wright  v.  Grif- 
fey, 147  111.  4J)6;  37  Am.  St.  Rep.  228,  and  note.  To  constitute  a 
judgment  In  one  suit  a  bar  to  a  second  suit,  it  must  appear  that  the 
Issue  in  the  second  suit  upon  which  the  judgment  is  brought  to  bear 
was  a  material  issue  In  the  first  suit  and  necessarily  determined 
therein,  and  that  the  former  judgment  was  upon  Its  merits:  Lid- 
dell  V.  Chldester,  84  Ala.  508;  5  Am.  St.  Rep.  387;  Huntley  t.  Holt, 
69  Conn.  102;  21  Am.  St.  Rep.  71,  and  note.  Instances  of  res  Judi- 
cata: See  note  to  Hank  v.  Evans,  76  Iowa,  593;  14  Am.  St.  Rep.  250. 
See  monograpliic  note  on  "Proof  of  Res  Judicata,"  in  Fahey  v.  Es- 
(erley  Machine  Co.,  3  N.  Dak.  220;  44  Am.  St.  Rep.  562. 
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JUDGMENTS— RES  JUDICATA— EVIDEXCE.-If  It  Is  doubtful 
whether  a  second  suit  is  for  the  same  cause  of  action  as  the  first,  tt 
Is  a  proper  test  to  consider  whether  the  same  evidence  would  sus- 
tain both,  and  what  was  the  particular  point  or  matter  determined 
in  the  former  action:  Hodge  v.  Shaw,  85  Iowa,  137;  39  Am.  St.  Rep. 
290;  Gallaher  v.  Moundsville,  34  W.  Va.  730;  26  Am.  St,  Rep.  942, 
and  note. 

JUDGMENTS— RES  JUDICATA  AS  AN  ESTOPPEL:  See  extend- 
ed note  to  StandisU  v.  Parker,  2  Pick.  20;  13  Am.  Dec.  395. 
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CORPORATIONS— PROI»ERTY  OF  AS  TRUST  FUND.— The 
stock  and  property  of  every  corporation  Is  to  be  regarded  as  a  tnist 
fund  for  the  payment  of  Its  debts,  and  Its  creditors  have  a  lien  there- 
on and  the  right  of  priority  of  payment  over  any  stockholder. 

CORPORATIONS  —  PRIORITIES  BETWEEN  CREDITORS 
AND  STOCKHOLDERS.— The  stockholders  of  a  corporation  have  no 
rights  until  all  other  creditors  are  satisfied.  They  have  the  full  bene- 
fits of  the  profits  made  by  the  establishment,  but  cannot  take  any 
portion  of  the  funds  until  all  other  claims  on  them  are  extinguished. 
'J'heir  rights  are  not  to  the  capital  stock,  but  to  the  residuum,  after 
all  demands  on  it  are  paid. 

CORPORATIONS,  PROPERTY  OF  AS  TRUST  FUND— MIS- 
APPROPRIATION OF  BY  AGENT.— Creditors  of  a  corporation  may 
hold  its  agent  personally  liable  for  wasting  its  assets  needed  to  sat- 
isfy their  claims,  on  the  ground  that  such  action  on  his  part  consti- 
tutes a  misapplication  of  trust  funds. 

CORPORATION— PROPERTY  OF  AS  TRUST  FUND— MIS- 
APPLICATION OF  BY  TREASURER.— The  treasurer  of  a  corpora- 
tion holds  the  money  In  its  treasury  to  answer  for  the  corporation 
debts  if  necessary;  and,  if  he  withdraws  it,  except  according  to  law, 
he  does  so  subject  to  a  trust  for  the  payment  of  such  debts, 
and  it  is  immaterial  whether  he  gets  the  money  by  fair  agreement 
with  his  associates  or  by  a  wrongful  act. 

CORPORATIONS— I»URCHASE  OF  STOCK  BY  OFFICER^ 
LIABILITY  TO  CREDITORS.— If  the  money  of  a  corporation  is 
used  by  Its  treasurer  In  the  purchase  of  its  stock  by  himself  and 
other  stockholders  for  themselves,  with  the  consent  of  all  tlie  stock- 
holders and  officers  of  the  corporation,  he  is  personally  liable  for  the 
money  so  converted  and  misapplied  contrary  to  the  rights  of  the 
creditors  of  the  corporation. 

INSOLVENCY- EQUITY. —  In  the  allowance  of  debts  and 
claims  in  bankruptcy  and  Insolvency,  the  court  proceeds  upon  prin- 
ciples that  are  equitable  in  their  character. 

N.  &  J.  A.  Morrill  and  J.  W.  Mitchell,  for  the  appellant. 

A.  R.  Savage  and  H.  W.  Oaks,  for  the  appellee. 

123  PETERS,  C.  J.  After  the  previous  decision  in  this  case, 
as  see  In  re  Brockway  Mfg.  Co.,  87  Me.  477,  the  appellant,  Mit- 
chell, the  assignee  of  Haskell,  the  insolyent  debtor,  was  allowed 
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to  amend  his  claim  agreeably  to  that  decision,  by  substituting 
therefor  an  account  for  cash  paid  by  said  Haskell  for  the  use  of 
the  Brockway  Manufacturing  Company  and  interest,  amounting 
in  all  to  fifteen  hundred  and  seventy-one  dollars  and  seventy- 
three  cents.  At  the  hearing  on  the  appeal  in  the  *^*  court  be- 
low, Eobinson,  the  assignee  of  the  corporation,  was  allowed  to 
amend  his  objections  to  the  claim  as  originally  filed;  and,  in  ad- 
dition to  a  general  objection  alleging  that  upon  a  full  settlement 
there  was  nothing  due  from  the  corporation  to  said  Haskell,  he 
specifically  stated,  as  a  further  ground  of  objection,  that  "on  the 
twenty-sixth  day  of  December,  1888,  said  Haskell,  jointly  with 
five  other  individuals,  signed  and  delivered  to  one  Samuel  G. 
Damren  six  notes,  each  for  the  sum  of  four  hundred  and  'fifty  dol- 
lars, with  interest,  and  payable  respectively  in  four,  eight,  twelve, 
sixteen,  twenty,  and  twenty-four  months  from  date;  that  said 
Haskell,  without  lawful  authority,  took  and  appropriated  the 
funds  of  the  Brockway  Manufacturing  Company  for  the  payment 
of  said  notes  with  interest  thereon,  amounting  in  all  to  the  sum 
of  two  thousand  eight  hundred  and  eighty-nine  dollars,  and  that 
said  Haskell  thereby  became  bound  to  account  for  said  sums  to 
the  Brockway  Manufacturing  Company,  and  to  pay  the  same  to 
the  said  Brockway  Manufacturing  Company,  for  the  benefit  of  its 
creditors;  and  said  Eobinson  claims  to  offset  said  amount,  .... 
together  with  interest  thereon,  ....  the  whole  amount  being 
three  thousand  one  hundred  and  seventy-seven  dollars  and  ninety 
cents,  against  the  claim  of  said  Mitchell  as  assignee  of  said  Has- 
kell as  aforesaid." 

At  the  hearing  in  the  court  below,  the  following  facts  were 
admitted  by  the  parties:  That  on  the  26th  of  December,  1888, 
I.  N.  Haskell  and  five  others  bought  out  all  the  shares  of  the 
Brockvs^ay  Manufacturing  Company  which  had  then  been  issued 
from  the  original  owners,  with  the  exception  of  four  which  were 
retained  by  said  owners;  and  in  payment  therefor  gave  the  six 
notes  above  referred  to  in  the  amended  objection  filed  by  the  ap- 
pellee, twenty-seven  of  said  shares,  of  the  par  value  of  one  hun- 
dred dollars  each,  being  transferred  directly  to  the  purchasers  of 
said  stock,  and  a  portion,  at  a  later  date,  viz.,  January  9,  1889,  but 
as  a  part  of  the  same  transaction, beingsurrendered  to  the  treasury 
as  treasury  stock,  by  the  original  holders;  that  by  this  transfer  the 
signers  of  said  notes  received  stock  as  follows,  viz.,  I.  N".  Haskell 
five  shares;  the  others,  various  amounts  aggregating  twenty-two 
shares;  and  forty-twx)  shares  were  surrendered  into  the  ****  trea»- 
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«ry  and  canceled;  that  I.  N.  Haskell  was  then  made  director  and 
treasurer  of  said  corporation,  and  continued  to  hold  both  offices 
Tintil  the  filing  of  the  petition  in  insolvency,  August  26,  1892j 
that  from  time  to  time,  as  the  above  notes  matured,  they  were 
paid  by  said  Haskell  from  the  funds  of  the  Brockway  Manufactur- 
ing Company;  that  this  was  done  without  fraudulent  purpose  on 
the  part  of  said  Haskell  or  the  other  stockholders,  and  with  the 
assent  of  all  the  stockholders  and  directors  of  the  Brockway  Man- 
ufacturiug  Company,  including  the  signers  of  the  notes,  and  waa 
in  accordance  with  the  understanding  between  the  parties  to 
said  transfer,  at  the  time  when  the  notes  were  given,  December 
186,  1888,  but  without  any  vote  either  by  the  stockholders  or  di- 
rectors authorizing  such  payments,  and  that  no  account  of  such 
payments  appear  upon  the  account  books  of  the  corporation. 

The  appellee  admitting  that  Haskell  had  paid,  for  the  use  of 
the  company,  the  sums  specified  in  the  claims  filed  against  the  cor- 
poration in  this  case,  claimed  that  there  should  be  allowed,  in  set- 
off or  recoupment  against  Haskell's  claim,  the  full  amount  of 
money  applied,  as  aforesaid,  by  him  to  the  payment  of  the  six 
notes  dated  December  26,  1888,  or  so  much  thereof  as  would  be 
sufficient  to  cancel  the  claim  of  fifteen  hundred  and  seventy-one 
dollars  and  seventy-three  cents,  while  the  appellant  claimed  that, 
at  most,  only  Haskell's  proportionate  part  of  said  amount,  viz., 
five  twenty-sevenths,  agreed  to  be  the  sum  of  six  hundred  and  ten 
dollars,  should  be  allowed. 

The  presiding  justice  thereupon  ruled  that  the  appellee  would 
be  entitled  to  be  allowed  in  setoff  against  the  claim  of  the  appel- 
lant said  sum  of  six  hundred  and  ten  dollars,  and  no  more,  and 
entered  a  decree  accordingly.  To  this  ruling  the  appellee  ex- 
cepts, and  prays  that  his  exceptions  may  be  allowed. 

We  think  that,  in  this  proceeding,  Haskell  must  answer  for  the 
full  amount,  or  so  much  of  it  as  is  necessary,  to  balance  the  claim 
here  preferred  by  his  assignee.  Whatever  rule  might  obtain,  if 
this  were  a  proceeding  to  enforce  the  liabilities  of  a  stockholder 
under  our  statutes,  we  think  that  ^-*  the  case  discloses  in  its 
facts  a  diversion  of  its  property  and  assets  to  the  detriment  of 
creditors.  The  case  is  very  like  that  of  a  trustee  secretly  apply- 
ing the  trust  property  to  his  own  use.  To  hold  otherwise  would 
be  a  contradiction  of  the  plain  proposition  that  the  stock  and 
property  of  every  corporation  is  to  be  regarded  as  a  trust  fund 
for  the  payment  of  its  debts,  and  that  its  creditors  have  a  lien 
thereon  and  the  right  to  priority  of  payment  over  any  stock- 
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holder.  The  payment  of  the  amount  claimed  by  Haskell  for  the- 
benefit  of  the  corporation  amounted  in  law  to  an  application  of 
that  sum  in  reduction  of  his  indebtedness  to  the  company,  and 
therefore  a  reduction  of  its  assets  to  that  extent.  It  is  well  settled 
by  numerous  authorities  that  the  stockholders  of  a  corporation 
have  no  rights  until  all  other  creditors  are  satisfied.  They  have 
the  full  benefit  of  the  profits  made  by  the  establishment,  but  can- 
not take  any  portion  of  the  funds  until  all  other  claims  on  them 
are  extinguished.  Their  rights  are  not  to  the  capital  stock,  but 
to  the  residuum  after  all  demands  on  it  are  paid:  Wood  v.  Dum- 
mer,  3  Mason,  311;  Sanger  v.  Upton,  91  U.  S.  60.  Creditors  may 
hold  the  company's  agents  liable  for  wasting  assets  which  are 
needed  to  satisfy  their  claims,  on  the  ground  that  it  constitutes  a 
misapplication  of  trust  funds. 

We  are  of  the  opinion,  therefore,  that  Haskell  from  time  to 
time  had  these  funds  in  his  possession,  belonging  to  the.corpora- 
tion,  which  he  was  bound  to  apply  only  to  the  legitimate  purposes 
of  the  corporation;  and  that  if  he  chose  to  apply  them  otherwise 
while  acting  as  treasurer  or  director,  either  for  his  own  benefit 
or  for  the  benefit  of  anyone  else,  he  thereby  became  responsible 
for  the  whole  amount  so  converted.  So  long  as  he  held  the 
money  in  the  treasury  of  the  corporation,  it  was  there  to  answer 
for  its  debts  if  necessary;  and  it  should  have  been  devoted  to  that 
object  so  long  as  it  might  be  required  for  that  purpose.  If  he 
withdrew  it,  except  according  to  law,  he  did  so  subject  to  that 
trust — the  trust  for  the  payment  of  debts  of  the  corporation,  and 
needed  for  that  purpose:  Williams  v.  Boice,  38  N.  J.  Eq.  364;  and 
it  is  immaterial  whether  he  got  the  money  by  fair  agreement  with 
his  associates  or  by  a  wrongful  act:  Bartlett  t.  Drew,  67  N.  Y. 
587. 

127  rpj^g  defendant  in  his  argument  admits  that  the  transactioa 
detailed  above  amounted  undoubtedly  to  a  withdrawal  of  a  por- 
tion of  the  principal  of  the  capital  stock  of  the  company,  within 
the  meaning  of  the  Revised  Statutes,  chapter  46,  section  37;  and 
that  the  payment  for  the  twent3'-seven  shares  of  stock  out  of  the 
funds  of  the  company,  by  which  transaction  Ilaskell  received  the 
par  value  of  his  stock  without  cost  to  himself,  was  illegal  a3 
against  its  creditors.  But  he  argues  that  the  only  duty  of  Has- 
kell as  treasurer  was  as  agent  of  the  company;  and  he  urges  that 
his  only  duty  in  relation  to  the  funds  of  the  company  was  to  keep 
them  safely  and  to  pay  them  out,  or  otherwise  dispose  of  them,  as 
he  might  be  directed  by  the  corporation.     And  he  cites  from  the- 
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opinion  in  the  case  of  Taylor  v.  Taylor,  74  Me.  584,  that:  '^e 
is  accountable  to  the  corporation  and  to  the  corporation  alone, 
and  to  the  corporation  he  has  done  no  wrong."  That  case  was 
a  bill  in  equity  by  an  assignee  in  insolvency  to  vacate  a  fraudu- 
lent preference,  and  it  was  sought  to  sustain  the  bill  upon  the 
further  ground  of  a  breach  of  trust.  But  the  court  held  that, 
nnder  the  allegations  in  the  bill,  it  could  not  be  supported  upon 
that  ground.  It  was  sustained  as  a  fraudulent  preference  under 
the  insolvent  law.  It  will  thus  be  seen  that  the  two  cases  are  dis- 
similar. In  our  view,  as  already  expressed,  he  is  accountable, 
and  because  he  has  done  wrong  to  the  corporation  by  an  unwar- 
ranted withdrawal  of  its  funds  for  an  illegal  purpose  whereby 
creditors  have  been  wronged. 

In  the  allowance  of  debts  and  claims  in  bankruptcy  and  insol- 
vency, the  court  proceeds  upon  principles  and  considerations  that 
are  equitable  in  their  character.  It  has  been  accordingly  held 
that  an  assignee  may  vacate  a  preference  which  was  given  by  the 
directors  of  an  insolvent  corporation  to  a  firm  of  which  a  director 
was  a  member,  although  it  was  given  more  than  four  months  be- 
fore the  commencement  of  the  proceedings  in  bankruptcy:  Brad- 
ley V.  Farwell,  1  Holmes,  433. 

According  to  the  agreement  of  the  parties,  the  entry  will  be 
made,  decision  of  the  judge  of  insolvency  affirmed.  Appeal  dis- 
missed. 


CORPORATIONS— STOCK  AS  A  TRUST  FUND.- The  capital 
«tock  of  a  corporation  is  a  trust  fund  for  the  benefit  and  security  of 
the  corporate  creditors,  and  the  directory  or  governing  body  of  the 
<*orpoi-ation  a»-e  trustees,  charged  with  the  duty  of  guarding  the 
truKt  fund,  and  preserving  it  for  the  usf s  for  which  It  was  placed  in 
trust.  These  uses  are  to  meet  and  discharge  the  liabilities  of  the 
<'Orporation,  and  to  restore  to  the  shareholders,  when  the  corpora- 
tion is  wound  up,  whatever  of  the  capital  stock  and  accumulated 
gains  may  remain  on  hand  after  discharging  such  liabilities:  Com- 
mercial Fire  Tns.  Co.  v.  Board  of  Revenue.  99  Ala.  1;  42  Am.  St.  Rep. 
17.  The  capital  stock  constitutes, '  as  between  creditors  and  stoclc- 
liolders,  a  trust  fund  for  the  payment  of  the  debts:  Missouri  etc. 
Smelting  Co.  v.  Reinhard,  314  Mo.  218;  35  Am.  St.  Kep.  746,  and 
note;  and  the  directors  are  the  trustees  for  that  purpose:  Commercial 
Nat.  Bank  v.  Burch,  141  111.  519;  33  Am.  St.  Rep.  331,  and  note. 

CORPORATIONS— PRIORITIES  BETWEEN  CREDITORS  AND 
STOCKHOLDERS.— The  capital  stock  and  other  property  of  a  cor- 
poration  constitute,  as  between  creditors  and  stockholders,  a  trust 
fund  for  tlie  payment  of  the  debts;  and  If  such  property  has  been 
divided  among  the  stockholders,  leaving  debts  unpaid,  the  stock- 
holders are  In  equity  bound  to  refund:  Missouri  etc.  Smelting  Co.  v. 
Reinhard,  114  Mo.  218;  35  Am.  St.  Rep.  746. 

CORPORATIONS- ASSETS  OF,  AS  A  TRUST  FUND.— The  au- 
thorities are  divided  on  the  question  as  to  whether  the  assets  of  aa 
Insolvent  corporation  are  a  trust  fund  for  the  benefit  of  the  corpo- 
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ration  creditors:  See  Rouse  v.  Merchants'  Nat.  Bank,  46  Ohio  St^ 
498;  15  Am.  St.  Kep.  644,  and  note;  Thompson  v.  Huron  Lumber  Co.^ 
4  Wash.  (3(K);  Hollins  v.  Brierfield  etc.  Co.,  150  U.  S.  371;  Brown  v. 
Grand  Rapids  etc.  Co.,  58  Fed.  Rep.  286;  Gould  v.  Little  Rock  etc. 
Ry.  Co.,  52  Fed.  Rep.  680.  See  extended  note  to  Sabin  v.  Columbia. 
Fuel  Co.,  25  Or.  15;  42  Am.  St.  Rep.  767-771. 

CORPORATION^POWER  TO  PURCHASE  ITS  OWN  STOCK. 
The  stockholders  of  a  corporation  are  conclusively  charged  with  no- 
tice of  the  trust  character  which  attaches  to  its  capital  stock;  as  t<y 
It  they  cannot  occupy  the  status  of  innocent  purchasers,  and  when 
they  have  lu  their  hands  any  of  this  trust  fund,  they  hold  it  cum. 
onere,  subject  to  all  equities  which  attach  to  it:  Commercial  Nat. 
Bank  v.  Burch,  141  111.  519;  33  Am.  St.  Rep.  331,  and  note. 

CORPORATIONS— INSOLVENCY— EQUITY.— Equity  regards  the 
property  of  a  corporation  as  a  fund  held  in  trust  for  its  stockholder*^ 
while  it  is  solvent,  and  for  the  payment  of  its  debts  when  it  become* 
Insolvent;  and  if  others  than  bona  fide  creditors  possess  themselves- 
of  it,  then,  in  case  the  corporation  becomes  insolvent,  they  hold  it 
charged  with  a  trust  in  favor  of  Its  creditors,  and  such  trust  a  court 
of  equity  will  enforce:  Atlas  Nat.  Bank  v.  More,  152  IlL  528;  43  Am^ 
St.  Rep.  274. 
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[89  Maine,  187.] 

ARCHITECTS  ARE  NOT  CONTRACTORS,  but  merely  agent* 
of  the  oiwners  in  the  construction  of  buildings  for  the  latter. 

ARCHITECTS.— THE  RESPONSIBILITY  RESTING  ON  AN 
ARCHITECT  Is  essentially  the  same  as  that  which  rests  upon  an 
attorney  to  his  client,  or  upon  a  physician  to  his  patient,  or  which 
rests  upon  anyone  to  another,  where  such  person  pretends  to  possess 
Bome  skill  and  ability  in  some  special  employment,  and  offers  his. 
services  to  the  public  on  account  of  his  fitness  to  act  In  the  line  of 
business  for  which  he  may  be  employed. 

ARCHITECTS— RESPONSIBILITY  OF.— The  undertaking  of 
an  architect  implies  that  he  possesses  skill  and  ability,  including 
taste  sufficient  to  enable  him  to  pea-form  the  required  services  at 
least  ordinarily  and  reasonably  well,  and  that,  in  a  given  case,  he  will 
exercise  his  skill  and  ability,  his  judgment  and  taste,  reasonably  and 
without  neglect.  But  the  undertaking  does  not  imply  or  warrant  a 
satisfactory  result.  It  will  be  enough  that  any  failure  shall  not  b» 
by  the  fault  of  the  architect,  and  there  Is  no  implied  promise  that  mis- 
calculations will  not  occur. 

ARCHITECTS-RIGHT  TO  RECOVER  COMPENSATION- 
MISCALCULATION.— In  an  action  by  an  architect  to  recover  for 
services,  it  is  no  defense  for  the  ownei*,  in  the  absence  of  allegations 
of  fraud  or  mistake,  or  contract  of  warranty  or  guaranty,  that  the 
services  were  not  beneficial  to  him  for  the  reason  that  they  were 
performed  in  a  manner  contrary  to  and  in  excess  of  his  express  direc- 
tion, provided  the  architect  has  exercised  his  best  skill  and  judgment 
but  has  made  a  slight  miscalculation  as  to  the  cost. 

G.  C.  Wing,  for  the  appellant. 
F.  L.  Noble  and  R.  W.  Crockett,  for  the  appellee. 
18S  PETERS,  C.  J.     It  is  not  questioned  that  the  plaintiff,  » 
professional  architect,  was  employed  by  the  defendant  to  prepare 
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plans  and  specifications  for  a  house  which  the  defendant  intend- 
ed to  have  built  for  himself  in  the  city  of  Lewiston.  On  the  trial 
of  this  action,  brought  by  the  plaintiff  to  recover  compensation 
for  services  rendered  by  him  in  such  employment,  the  defendant 
sought  to  establish  that,  although  certain  services  were  rendered 
by  the  plaintiff,  such  seiTices  were  not  beneficial  to  him,  for  the 
reason  that  they  were  performed  in  a  manner  contrary  to  his  ex- 
press direction  and  wishes. 

In  an  examination  of  the  merits  of  the  controversy  between 
these  parties,  we  must  bear  in  mind  that  the  plaintiff  was  not  a 
contractor  who  had  entered  into  an  agreement  to  construct  a 
house  for  the  defendant,  but  was  merely  an  agent  of  the  defend- 
ant to  assist  him  in  building  one.  The  responsibility  resting  on 
an  architect  is  essentially  the  same  as  that  which  rests  upon  the 
lawyer  to  his  client,  or  upon  the  physician  to  his  patient,  or  which 
rests  upon  anyone  to  another  where  such  person  pretends  to  pos- 
sess some  skill  and  ability  in  some  special  employment,  and  offers 
his  services  to  the  public  on  account  of  his  fitness  to  act  in  the 
line  of  business  for  which  he  may  be  employed.  The  undertaking 
of  an  architect  implies  that  he  possesses  skill  and  ability,  includ- 
ing taste,  sufficient  to  enable  him  to  perform  the  required  services 
at  least  ordinarily  and  reasonably  well;  and  that  he  will  exercise 
and  apply  in  the  given  case  his  skill  and  ability,  his  judgment 
and  taste,  reasonably  and  without  neglect.  But  the  undertaking 
does  not  imply  or  warrant  a  satisfactory  result.  It  will  be  enough 
that  any  failure  shall  not  be  by  the  fault  of  the  architect.  There 
is  no  implied  promise  that  miscalculations  may  not  occur.  An 
error  of  ^**®  judgment  is  not  necessarily  evidence  of  a  want  of 
skill  or  care,  for  mistakes  and  miscalculations  are  incident  to  all 
the  business  of  life. 

In  a  case  at  nisi  prius  in  one  of  our  counties,  where  a  contro- 
versy arose  very  similar  to  the  present,  the  defendant  there  con- 
tending that  the  plans  called  for  a  too  expensive  house,  and  that 
there  had  been  a  departure  from  the  instructions  given  by  the 
employer,  Haskell,  J.,  gave  a  ruling,  which  we  adopt  as  an  ac- 
ceptable statement  of  the  law  here,  as  follows:  "The  plaintiffs  con- 
tinued in  the  execution  of  the  plans;  they  procured  the  details 
and  perfected  the  entire  set  of  plans.  For  some  reason  those 
plans  were  rejected  by  the  defendants.  The  plaintiffs  say  that 
it  was  because  they  did  not  give  the  house  sufficient  size  and  ca- 
pacity and  arrangement  to  suit  them,  and  that  they  preferred  an 
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entirely  different  house,  a  house  of  different  dimensions  and  dif- 
ferent architectural  proportions.  The  defendants  say  it  waa  he- 
cause  they  found  the  plans  impracticable,  and  that  the  arrange- 
ment of  the  plans  called  for  so  great  an  outlay  that  it  rendered  it 
too  expensive  for  them  to  be  carried  out  and  adopted,  and  they 
say  that  that  was  on  account  of  the  mistake  of  the  plaintiffs  in 
not  properly  advising  them  and  in  deceiving  them  as  to  the  prac- 
ticability of  the  plans.  Now,  gentlemen,  in  determining  the 
rights  of  the  parties,  it  is  well  to  consider  what  the  legal  duty  of 
the  plaintiffs  was  to  the  defendants.  The  architect  is  skilled  in 
the  art  of  building  houses.  Those  who  employ  him  have  a  right 
to  his  best  judgment,  to  his  skill,  to  his  advice,  to  consultations 
■with  him,  and  to  his  absolute  fidelity  and  good  faith,  and  when 
the  architect  has  contributed  these  things  to  the  person  who  em- 
ploys him,  his  duty  has  been  fulfilled.*' 

In  the  case  at  bar,  the  defendant,  not  relying  on  any  charge 
against  the  plaintiff  of  fraud  or  negligence,  set  up  at  the  trial 
that  there  was  a  special  promise  that  the  plans  should  not  call  for 
a  house  to  cost  exceeding  two  thousand  five  hundred  dollars,  and 
contended  that,  inasmuch  as  the  plans  called  for  a  more  expen- 
Bive  house  than  that  sum  would  build,  nothing  was  recoverable  for 
plaintiff's  services.  And  in  relation  to  such  contention  the  pre- 
siding justice  gave  the  following  ^^^  instruction:  "Well,  if  that  is 
true,  if  Mr.  Coombs  was  explicitly  told,  in  addition  to  the  other 
things,  that  the  building  he  was  designing  must  not  cost  over 
two  thousand  five  hundred  dollars,  that  he  was  to  make  plans 
and  specifications  for  a  building  to  cost  not  over  that,  why,  then, 
Mr.  Coombs,  the  plaintiff,  should  have  either  made  plans  accord- 
ingly, or  frankly  told  Mr.  Beede  that  he  could  not  do  it,  and  de- 
clined to  do  it.  If  he  undertook  to  make  plans  with  that 
restriction  made  to  him  specifically,  why  then  he  must  do  it 
before  he  can  recover  any  pay." 

We  think  this  instruction  was  misleading  and  without  evidence 
upon  which  it  could  be  reasonably  based.  It  punishes  the  plain- 
tiff for  what  might  be  merely  an  honest  mistake  or  miscalcula- 
tion. It  leaves  wholly  out  of  consideration  the  elements  of  care 
and  good  faith.  It  does  not  even  require  that  the  plaintiff  bound 
himself  to  the  agreement  set  up  by  the  defendant.  The  ruling 
implies  a  guaranty  or  warranty,  when  none  was  testified  to  or 
really  pretended. 

Of  course,  it  would  be  too  much  to  say  that  parties  could*  not 
make  such  a  shadowy  contract  as  the  defense  contends  for,  but 
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it  would  be  so  strange  and  unusual  a  thing  to  do,  that  clear  and 
■convincing  evidence  should  be  required  to  prove  it.  And  the 
testimony  exhibits  none  such  to  our  minds. 

Skipping  the  testimony  of  the  defendant  as  less  adroit  and  less 
fpirited  than  that  of  his  wife,  who  was  much  the  more  active  of 
the  two  in  the  transaction,  we  incorporate  her  statement  here,  as 
follows: 

"Q.  Won't  you  state  to  the  jury  the  conversation  and  what 
took  place?  A.  They  had  some  talk  about  the  fifteen  hundred 
dollar  cottage  that  they  had  been  talking  about  previously,  and 
conversation  was  general  with  regard  to  the  fifteen  hundred  dol- 
lar cottage;  and  something  was  said — I  think  I  spoke  myself  first 
—about  putting  on  the  other  story;  spoke  about  its  being  better 
economy.  Mr.  Coombs  said,  'Yes,  if  we  studied  economy,  it  cer- 
tainly was  economy  to  build  a  double  tenement,'  and  Mr.  Beede 
asked  him  what  it  would  cost  extra  to  put  on  the  other  story  and 
make  a  double  tenement.  *^*  He  said  he  thought  one  thousand 
dollars.  Then  Mr.  Beede  said,  'Well,  perhaps  you  can  tell  Mr. 
Coombs  something  about  what  kind  of  a  house  you  want.'  I  said: 
*I  don't  know  what  we  could  have  for  that  money  so  well  as  he 
does,  he  understands  that  better  than  I;  but  one  thing,  Mr. 
Coombs,  I  don't  want  it  to  exceed  the  twenty-five  hundred  dol- 
lars, and  I  would  rather  you  would  cut  it  down  to  twenty-two; 
don't  you  think  you  could?'  He  figured  a  moment  and  said  he 
hardly  thought  we  could  including  the  plumbing,  but  for  twenty- 
five  hundred  dollars  we  could  build  a  house  complete.  Mr. 
Beede  said  if  he  could  make  plans  for  a  house  to  be  built,  not 
exceeding  twenty-five  hundred  dollars,  he  might  go  ahead,  and 
Mr.  Coombs  said  he  would  do  so,  and  he  would  send  me  up  a 
sketch  of  the  ground  floor  to  show  me  what  I  could  have  for 
eize. 

"Q.  Did  he  do  so?  A.  He  did.  He  told  me  I  might  change 
over  whatever  I  pleased.  Something  about  the  sink,  I  believe, 
I  wanted  diiferently.  I  told  him  that  the  arrangement  of  the 
rooms  was  all  right,  I  guessed. 

"Q,  Now  to  come  to  the  next  conversation  you  had  with  him? 
A.  Then  after  I  carried  that  sketch  down,  he  sent  me  up  a  little 
sketch  of  what  the  elevation  would  be  and  I  looked  that  over, 
and  I  thought  it  was  rather  more  elaborate  than  what  I  expected 
for  twenty-five  hundred  dollars  and  talked  with  some  of  my 
friends  about  it,  and  they  seemed  to  think  the  same;  the  piazza, 
I  spoke  of  that,  and  they  said  they  should  judge  that  piazza  would 


410  Coombs  v.  Beede.  [Maine^ 

cost  two  hundred  and  fifty  dollars.  I  went  down  and  talked  with. 
Mr.  Coombs,  told  him  that  I  felt  that  it  was  a  Uttle  extravagant. 
He  said  he  guessed  not;  but  I  thought  he  felt  as  though  it  would 
perhaps  ovemm  twenty-five  hundred  dollars,  and  asked  him: 
*What  do  you  think  such  a  house  ought  to  cost?'  and  he  said: 
*Well,  possibly  three  thousand  dollars.'  I  said:  'We  can't  do 
that;  we  want  a  twenty-five  hundred  dollar  house,  and  we  must 
cut  this  down,'  and  he  said:  'You  don't  want  to  spoil  your  house: 
for  a  few  hundred  dollars.'  I  said:  'We  are  willing  to  have  it  a 
little  plainer  rather  than  put  in  more  money.*  He  said:  'Well,, 
just  *®^  as  you  say,  I  will  cut  that  piazza  down,  make  less  posts,, 
take  of!  the  fancy  work  around  the  rail,  and  so  forth,  and  cut  it 
down,'  and  he  did  so  on  the  final  sketches." 

By  this  statement  it  does  not  appear  tliat  the  plaintiff  was  to 
prepare  plans  for  any  particular  kind  of  house  to  cost  two  thou- 
sand five  hundred  dollars,  excepting  that  it  was  to  be  a  two  tene- 
ment house  with  one  tenement  over  the  other.  Could  not  the 
plaintiff  have  planned  a  house  answering  this  description  which 
would  not  have  cost  that  sum  or  even  half  that  sum,  if  allowed  to 
do  so?  But  the  difficulty  was  that  the  defendant's  wife  not  only 
wanted  the  expenditure  not  to  exceed  two  thousand  five  hundred 
dollars,  but  she  wanted  at  the  same  time  a  house  worth  much 
more  than  that  sum,  and  the  architect  was  trying  in  good  faith  to 
accomplish  the  desired  result  as  best  he  could.  After  the  plaintiff 
had  engaged  to  make  the  plans,  and  not  before,  the  defendant 
calls  on  his  wife,  according  to  her  testimony,  to  inform  the  plain- 
tiff what  kind  of  a  house  she  wanted.  Was  it  expected  that  he 
had  promised  to  secure  to  her  a  house  to  her  liking  for  two  thou- 
sand five  hundred  dollars  irrespective  of  actual  cost  or  worth, 
and  that  he  was  agreeing  to  expend  his  services  gratuitously  if  he 
did  not  succeed  in  doing  so?  We  see  nothing  even  in  the  defend- 
ant's side  of  the  case  justifying  such  a  position.  The  plaintiff 
certainly  could  have  reduced  the  cost  upon*"the  plans,  and  have 
earned  his  compensation,  if  the  wife  had  permitted  him  to  do  so. 

The  plaintiff  gives  a  different  version  of  the  transaction,  deny- 
ing that  any  particular  limit  was  fixed  within  which  he  was  re- 
quired to  bring  the  cost  of  the  house,  other  than  that  the  wife  de- 
sired to  ^  as  much  of  a  house  as  she  could  for  as  small  a  price 
as  possible,  and  he  did  all  he  could  to  assist  her  in  her  ideas.  We 
have  no  doubt  ourselves  that  there  were  talks  about  two  thou- 
sand five  hundred  dollars  as  a  proximate  but  not  conclusive  price, 
and  that  there  were  no  rigorous  or  unalterable  instructions  or 
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conditions  about  it.  The  plaintiff  says  that  after  the  plans  were 
first  completed  the  wife  required  expensive  alterations  to  be  made 
in  them,  and,  while  she  does  not  deny  the  fact,  she  is  not  willing 
to  admit  tliat  she  remembers  it. 

The  bids  which  came  in  after  the  plans  were  advertised  were 
disappointing,  there  being  but  four  in  all  and  ranging  in  amount 
^"^  from  three  thousand  three  hundred  dollare  to  four  thou- 
sand four  hundred  dollars,  showing  the  moral  impossibility  of  an 
architect  being  able  to  fix  precisely  the  cost  of  any  building  if  the 
cost  is  to  be  measured  in  any  such  capricious  way  as  by  the  bida 
of  contractors.  It  v^as  at  an  unfavorable  time  of  the  year,  when 
the  contractors  had  on  hand  all  the  work  they  could  do,  and  still 
the  plaintiff,  by  his  perseverance,  virtually  obtained  aftenvard  a 
bid  for  three  thousand  one  hundred  dollars,  which  the  defendant 
refused  to  accept,  nor  would  he  or  his  wife  consent  to  cut  down 
the  plans  so  as  to  obtain  a  bid  within  the  price  desired.  And  so 
the  plaintiff  advised  the  wife  to  postpone  the  matter  until  spring, 
when  the  conditions  would  be  more  favorable,  and  she  frankly 
accepted  the  advice. 

There  was,  however,  no  waiting  till  spring  before  the  defendant 
had  his  house  built.  He  says  he  was  informed  by  several  persons 
that  he  would  not  be  obliged  to  pay  for  the  plans  unless  he  used 
them,  and  he  concluded  to  buy  his  materials  and  hire  the  labor 
by  the  day.  His  wife  had  become  sufficiently  posted,  by  her  ex- 
perience with  the  plaintiff,  and  remembrance  of  his  work,  to  en- 
able, her  to  make  sketches  of  what  she  wanted,  and  so  she,  with 
the  assistance  of  the  carpenter  in  her  service,  acted  as  apohitect 
herself.  And  the  defendant  during  the  same  fall  and  winter 
erected  a  house  and  stable  oy  their  lot  at  a  cost  of  over  three  thou- 
sand five  hundred  dollars.  The  wife  says  that  the  house  built  by 
her  "was  brought  to  the  same  degree  of  completion  that  a  house 
would  have  been  by  his  [plaintiff's]  specifications  for  a  little  less 
than  two  thousand  seven  hundred  dollars.'*  So  that  plaintiff's 
calculations,  tested  by  actual  cost  instead  of  by  contractors'  bids, 
were  less  than  two  hundred  dollars  of  variance  from  the  standard 
which  the  defendant  and  his  wife  pretend  was  prescribed  for  him 
by  them. 

We  can  perceive  no  ground  upon  which,  as  the  testimony 
stands,  the  verdict  could  have  been  rightfully  rendered.  Even  if 
the  defendant's  version  of  the  facts  be  true,  then  the  undertaking 
of  the  plaintiff  was  to  make  plans  for  a  house  to  cost  two  thou- 
sand five  hundred  dollars,  and  no  more,  and  if,  acting  in  good 
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faith,  he  exercised  his  skill  and  ability  in  an  endeavor  to  bring 
«bout  that  result,  that  is  all  that  could  be  expected  or  required  of 
him;  and  no  defense  is  established  against  his  claim  even  if  he 
failed  in  his  attempt.  But  if  ^®'*  the  house  designed  by  him 
•could  be  built  for  less  than  two  thousand  seven  hundred  dollars, 
it  could  hardly  be  called  a  failure,  especially  in  view  of  the  inter- 
ferences on  the  part  of  the  defendant's  wife;  nor  a  failure  if  the 
plaintiff  could  have  so  altered  his  plans  as  to  reduce  the  house 
in  price,  and  it  seems  to  us  preposterous  to  say  that  he  could  not, 
■and  he  was  willing  to  make  alterations  and  the  defendant  or  his 
wife  would  not  consent  thereto. 
Motion  sustained- 


ARCHITECTS— DUTY  TO  EXERCISE  SKILL.— An  architect  Is 
presumed  to  possess  the  skill  and  ability  necessary  for  the  practice 
of  his  profession,  and  will  not  only  be  liable  in  damages  for  defects 
in  his  plans,  but,  it  seeins,  cannot  recover  for  them.  He  may  be 
liable  for  defects  in  his  plans  or  superintendence,  resulting  from  his 
lack  of  reasonable  skill  and  diligence,  notwithstanding  the  adoption 
of  his  plans  or  the  ratification  of  his  superintendence  by  acceptance 
of  the  building  without  objection,  if  the  defects  are  patent  to  an 
expert,  but  latent  to  a  nonexpert:  Shipman  v.  State,  43  Wis.  381. 
An  architect  employed  to  furnish  the  plans  for  a  building  and  su- 
t>erlntend  its  construction  is  liable  for  damages  If,  through  his  lack 
of  skill  or  care,  the  foundations  are  so  defective  as  to  cause  the 
walls  to  fall:  Schreiner  v.  Miller,  67  Iowa,  91;  56  Am.  Rep.  839. 

ARCHITECTS— RECOVERY  BY— COST  OP  BUILDING  NOT  TO 
EXCEED  FIXED  AMOUNT.— Where  plans  are  required  for  a 
building  not  to  exceed  a  certain  sum,  or  are  accepted  on  condition 
that  it  can  be  ereeterl  for  a  given  amount,  there  can  be  no  recovery 
t>y  the  architect  unless  the  building  can  be  erected  for  the  sum 
named:  Walsh  v.  St.  Louis  Exposition  etc.  Assn.,  101  Mo.  534i  In 
Erskine  v.  Johnson,  23  Neb.  265,  the  architect  was  held  liable  for  a 
inistake  in  the  plans  which  increased  the  cost  of  the  building. 
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INSURANCE— LIFE-APPLICATION  DRAWN  BY  AGENT- 
FALSE  ANSWERS.— If  an  application  for  life  Insurance  is  drawn  by 
the  agent  of  the  Insurer,  and  the  answers  to  the  interrogations  con- 
tained therein  are  written  by  him  in  filling  out  the  application,  with- 
out fraud  or  collusion  on  the  part  of  the  applicant,  the  Insurer  is  es- 
topped from  controverting  the  truth  of  such  statements  in  an  action 
Tipon  the  instrument. 

EVIDENCE.— A  WRITTEN  INSTRUMENT  may  be  shown  to 
be  void  by  parol  evidence;  and  It  may  be  thus  attacked  and  over- 
thrown for  fraud.  Illegality,  want  of  consideration,  or  other  vice  go- 
ing to  the  existence  of  the  contract. 

FRAUD— ESTOPI'EL.— If  fraudulent  and  false  representations 
are  made  with  the  knowledge  and  advice  or  upon  instruction  of  the 
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party  seeking  to  take  advantage  thereof,  he  is  estopped  from  setting; 
up  his  own  fraud,  and  parol  evidence  thereof  is  admissible  to  estab- 
lish the  estoppeL 

INSURANCE— LIFE-APPLICATION  DRAWN  BY  AGENT- 
FALSE  ANSWERS.— If  an  application  for  life  Insurance  is  drawa 
by  the  agent  of  the  insurer,  and  tlie  answers  to  interrogatories  con- 
tained therein  are  written  by  such  agent,  without  fraud  or  collu- 
tiion  on  the  part  of  the  applicant,  parol  evidence  is  admissible  to  show 
that  the  recitals  in  the  application  are  not,  under  the  circumstances, 
the  representations  of  the  applicant,  although  signed  by  him,  but 
the  statements  of  the  Insurer  made  with  full  knowledge  of  aU  the 
facts,  and  he  is  estopped  from  controverting  the  truth  of  such  state- 
ments. 

INSURANCE— LIFE-APPLICATION  DRAWN  BY  AGENT. 
If  an  application  for  life  Insurance  is  drawn  by  an  agent,  for  the  in- 
surer, and  the  answers  to  Interrogatories  contained  therein  are  writ- 
ten by  him  without  fraud  or  collusion  on  the  part  of  the  applicant* 
parol  evidence  is  admissible  to  show  the  actual  statements  made  by 
the  latter  at  the  time  of  the  filling  of  the  application,  although  It 
may  contradict  the  answers  as  written  by  the  agent. 

INSURANCE  —  LIFE  —  POLICY,  WHEN  GOVERNED  BY 
STATUTE.— Although  a  written  application  for  life  insurance  con- 
tains a  stipulation  that  "statements  made  to  an  agent  not  herein  writ- 
ten shall  form  no  part  of  the  contract  to  be  issued  hereon,"  such  stip- 
ulation is  inferior  to,  and  must  be  controlled  by,  a  statutory  provi- 
sion that  "such  agents  and  the  agents  of  all  domestic  companies  shall 
be  regarded  in  the  place  of  the  company  in  all  respects  regai'ding  any 
ins'urance  effected  by  them.  The  company  is  bound  by  their  knowl- 
edge of  the  risk,  and  all  matters  connected  therewith.  Omissions  and 
misdescriptions  known  to  the  agents  shall  be  regarded  as  known  to 
the  company  and  waived  by  it  as  if  noted  in  the  policy."  Statutes 
are  paramount  to  contracts  or  stipulations  therein  which  are  In  con- 
flict with  such  statutes. 

INSURANCE— AN  APPLICANT  FOR  LIFE  INSURRANCE  Is 
presumed  to  answer  truthfully  all  questions  contained  in  the  appli- 
cation. 

INSURANCE— ANSWERS  TO  INTERROGATORIES.— An  In- 
surer, by  receiving  an  application  for  life  insurance  with  questions 
therein  contained  partially  answered  and  Issuing  a  policy  thereon, 
thereby  waives  the  imperfections  in  the  answers,  and  renders  the- 
omission  to  answer  more  fully  immaterial. 

J.  H.  Drunimond  and  J.  H.  Dnimmond,  Jr.,  for  the  plaintiff. 

H.  M.  Heath  and  C.  L.  Andrews,  for  the  defendant. 

ao9  j'OSTEE,  J.  This  case  comes  up  on  report.  It  is  a  suit 
upon  a  policy  of  life  insurance  to  recover  five  thousand  dollars, 
brought  by  the  executrix  of  the  last  will  of  Daniel  E.  Marston, 
who  entered  into  a  contract  of  insurance  with  the  defendant  com- 
pany. The  contract  is  evidenced  by  two  written  instruments — • 
the  application,  signed  by  the  deceased,  and  the  policy  signed  by 
the  officers  of  the  company.  The  application  contained  variou» 
questions  to  be  answered  by  the  applicant,  and  certain  statements, 
all  of  which  were  therein  declared  to  form  the  basis  of  the  con- 
tract, and  at  the  close  were  the  following  certificates  signed  by 
the  applicant: 


414  Marston  v.  Kennebec  Mut.  Live  Ins.  Co.     [Maine, 

1.  "I  have  verified  the  foregoing  answers  and  statements  and 
find  them  to  be  full,  complete,  and  true;  I  do  also  adopt  as  my 
own,  whether  written  by  me  or  not,  each  foregoing  statement, 
representation,  and  answer,  and  I  agree  that  they  are  all  mate? 
rial,  and  that  statements  made  to  an  agent  not  herein  written 
•hall  form  no  part  of  the  contract  to  be  issued  hereon." 

2.  "I  do  hereby  declare  and  warrant  that  the  foregoing  *'"* 
answers'  and  statements  are  full,  complete,  and  true;  and  I  agree 
that  this  declaration  and  warranty,  together  with  the  preceding 
■agreements,  shall  form  the  basis  of  the  contract  between  the  un- 
dersigned and  the  Kennebec  Mutual  Life  Insurance  Company, 
«nd  are  offered  to  said  company  by  me  as  a  consideration  of  the 
iwntract  applied  for,  and  are  hereby  made  a  part  of  the  certificate 
to  be  issued  on  this  application;  and  if  there  has  been  any  con- 
<;ealment,  misrepresentation,  or  false  statement,  or  statement  not 
true,  made  herein,  and  if  I  or  my  representatives  shall  omit  or 
neglect  to  make  any  payment,  as  required  in  respect  of  amount, 
place,  and  time  of  payment,  by  the  condition  of  such  certificates, 
then  the  certificates  to  be  issued  hereon  shall  be  null  and  void, 
and  all  money  paid  thereon  shall  be  forfeited  to  said  company," 
«tc. 

The  policy  issued  upon  this  application  contained,  among  other 
provisions,  a  stipulation  that  it  was  issued  upon  the  condition 
that  the  statements  and  declarations  made  in  the  application  were 
in  all  respects  true,  and  that  the  application  was  the  basis  and  a 
part  of  the  contract  of  insurance. 

Among  the  several  questions  propounded  in  the  application, 
were  the  following:  "6.  Has  any  company,  society,  or  order  de- 
olined  to  grant  you  a  policy  of  membership?  If  so,  name  them 
and  when.  7.  Have  you  ever  been  examined  for  life  insurance  or 
membership  by  any  physician  with  an  unfavorable  result?" 

To  each  of  these  questions  the  answer  was  "No." 

The  defendant  claims  that  these  answers  were  not  true,  and 
introduces  in  evidence  the  application  of  the  deceased  to  the 
Provident  Aid  Society,  made  five  years  previous,  wherein  the  fol- 
lowing question  and  answer  appeared:  "Has  any  proposal  or  ap- 
plication for  life  insurance,  or  admission  to  any  order,  assess- 
ment association,  or  relief  society,  ever  been  made  and  declined 
or  withdrawn,  or  upon  which  a  policy  or  certificate  has  not  been 
issued?  If  so,  state  full  particulars."  Answer:  "Eejected  by 
Ancient  Order.    Did  not  give  family  history." 

It  also  introduces  the  records  of  the  local  lodge  of  the  Ancient 
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Order,  wherein  is  a  duplicate  record  of  the  report  of  the  recorder, 
^''^  and  upon  which  appears  the  following:  "Names  of  rejected 
applicants:  D.  E.  Marston.  Cause:  Family  his'lory."  It  also  in- 
troduces a  copy  of  the  original  application,  upon  which  is  the  in- 
dorsement of  the  medical  examiner  rejecting  the  applicant. 

To  meet  this  position  Of  the  defense,  the  plaintiff  introduces 
the  testimony  of  Mrs.  Marston,  wife  of  deceased,  and  Dr.  Ed- 
ward P.  Marston,  his  son.  The  substance  of  their  testimony  is, 
"that  they  were  present  at  the  time  the  agent  of  the  defendant 
wrote  out  the  application,  and  that  the  applicant,  in  answer  to 
-questions  6  and  7,  stated  to  him  that  he  had  been  rejected  by  the 
Ancient  Order  of  United  "Workmen,  and  gave  the  circumstances 
attending  the  rejection  and  the  cause  of  it;  that  after  being  in- 
formed of  the  circumstances,  the  agent  said:  "I  shouldn't  call 
that  a  rejection,"  and  advised  him  to  answer  the  questions  "No." 

The  defendant  objects  to  the  introduction  of  this  testimony 
iipon  two  grounds:  1.  That  it  tends  to  vary  or  contradict  a  writ- 
ten contract  by  parol;  2.  That  the  clause  in  the  application — "I 
•do  also  adopt  as  my  own,  whether  written  by  me  or  not,  each 
foregoing  statement,  representation  and  answer,  and  I  agree  that 
«...  statements  made  to  an  agent  not  herein  written  shall 
form  no  part  of  the  contract  to  be  issued  hereon" — informed  the 
applicant  of  the  limitations  upon  the  authority  of  the  agent  to 
waive  any  of  the  provisions  of  the  contract  or  to  bind  it  by  his 
knowledge,  and  that  the  knowledge  of  these  limitations  is  bind- 
ing on  the  plaintiff,  and  for  this  reason  also  the  evidence  is  not 
admissible. 

To  these  positions  the  plaintiff  claims  that  the  knowledge  and 
instructions  of  the  agent,  based  upon  the  information  imparted 
to  him  by  the  applicant,  estops  the  defendant  from  setting  up  the 
alleged  falsity  of  the  above  answers,  and  that  the  evidence  of  what 
took  place  between  tlie  applicant  and  the  agent  at  the  time  is  ad- 
missible for  the  purpose  of  sho\\ing  the  facts  which  constitute 
the  estoppel;  also,  that  the  provision  in  the  application  in  rela- 
tion to  the  limitation  of  the  authority  of  the  agent  to  waive  any 
of  the  provisions  of  the  contract,  is  in  conflict  with  and  controlled 
by  the  Revised  Statutes,  chapter  49,  section  90. 

^''^  Tlie  questions  arising  upon  these  contentions  are  the  prin- 
cipal matters  in  issue  in  this  case. 

1.  It  is  undoubtedly  the  general  and  well-settled  rule  that  a 
written  contract  which  is  signed  by  a  party,  and  which  contains 
the  terms  and  conditions  of  the  agreement,  is  conclusive  upon 


416  Marston  v.  Kennebec  Mdt.  Life  Ins.  Co.     [Maine, 

him,  and  he  will  not  be  permitted  to  show,  for  the  purpose  of 
avoiding  such  contract,  that  other  stipulations  were  made  at  the 
time  of,  or  before,  its  execution,  which  would  vary,  alter,  or  con- 
tradict the  terms  of  the  written  agreement.  This  is  a  cardinal 
rule  in  tlie  construction  of  contracts  admitted  to  be  valid,  and 
where  the  true  intent  and  meaning  is  to  be  ascertained.  It  has 
no  application,  however,  where  the  existence  or  validity  of  the 
contract  itself  is  in  question:  Prentiss  v.  Euss,  16  Me.  30;  Tram- 
bly  V.  Eicard,  130  Mass.  359. 

But,  in  the  case  of  life  insurance  policies,  it  is  the  doctrine  of 
many  modern  decisions  that  where  the  application  is  drawn  by 
the  authorized  agent  of  the  insurer,  and  the  answers  to  the  inter- 
rogations contained  therein  are  written  by  him  in  filling  the  ap- 
plication, without  fraud  or  collusion  on  the  part  of  the  appli- 
cant, the  insurer  is  estopped  from  controverting  the  truth  of  such 
statements  in  an  action  upon  the  instrument  between  the  parties 
thereto.  This  doctrine  has  received  the  sanction  of  many  of  the 
highest  courts  in  this  country,  in  numerous  decided  cases,  among 
which  may  be  mentioned  those  by  the  supreme  court  of  the 
United  States:  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  which 
was  afterwards  followed  by  Insurance  Co.  v,  Mahone,  21  WalL 
152;  New  Jersey  etc.  Ins.  Co.  v.  Baker,  94  U.  S.  610;  Continental 
Ins.  Co.  v.  Chamberlain,  132  U.  S.  304. 

It  is  established  by  the  great  weight  of  authority  in  a  large 
majority  of  the  courts  of  the  several  states.  It  is  unnecessary  to 
call  attention  to  the  decisions  in  every  state  where  this  question 
has  been  decided.  The  following  are  some  of  those  Avhich  adopt 
the  rule  as  laid  dowTi  in  the  supreme  court  of  the  United  Stnle<: 
Plumb  V.  Cattaraugus  etc.  Ins.  Co.,  18  N.  Y.  392;  72  Am.  Dec. 
526;  Eowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550;  Baker  v.  Home 
Life  Ins.  Co.,  64  N.  Y.  648;  Maher  v.  ^'^^  Hibernia  Ins.  Co.,  67 
N.  Y.  283;  Grattan  v.  Metropolitan  Life  Ins.  Co.,  92  N".  Y.  274; 
44  Am.  Eep.  372;  Miller  v.  Phoenix  etc.  Ins.  Co.,  107  K  Y.  292; 
Patten  v.  Merchants'  etc.  Ins.  Co.,  40  N.  H.  375;  McGurk  v. 
Metropolitan  etc.  Ins.  Co.,  56  Conn.  528;  Susquehanna  etc.  Ins. 
Co.  V.  Cusick,  109  Pa.  St.  157. 

Massachusetts  and  New  Jersey  hold  a  contrary  doctrine,  on  the 
ground  that  the  evidence,  if  introduced,  would  tend  to  vary  or 
contradict  a  written  contract:  McCoy  v.  Metropolitan  etc.  Ina. 
Co.,  133  Mass.  82;  Batchelder  v.  Queen  Ins.  Co.,  135  Mass.  449; 
Franklin  etc.  Ins.  Co.  v.  Martin,  40  N.  J.  L.  568;  29  Am.  Eep. 
271.    This  precise  question  has  not  arisen  before  in  this  state. 
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In  the  case  before  us,  is  the  insurance  company  estopped  to 
dispute  its  liability  upon  the  policy?  It  cannot  be  unless  the  evi- 
dence of  the  acts  and  declarations  of  the  agent  are  admissible,  for 
without  that  evidence  there  would  be  nothing  upon  which  to 
found  such  estoppel. 

The  answer  to  this  question  depends  upon  whether  this  court 
is  to  adopt  the  doctrine  laid  down  by  the  supreme  court  of  the 
United  States,  in  the  decisions  to  wiiich  we  have  referred,  and 
also  what  we  believe  to  be  the  great  weight  of  authority  in  other 
courts  of  the  several  states,  or  the  doctrine  adhered  to  in  Mas- 
sachusetts and  New  Jersey.  It  is  true  that,  by  the  terms  of  the 
application  and  certificate,  the  questions  and  answers  of  the  appli- 
cant are  made  the  basis  of  the  contract.  They  are,  nevertheless, 
the  proposals  upon  which  the  contract  is  to  be  issued,  and  fur- 
nish the  information  upon  which  the  company  acts  in  deter- 
mining whether  it  will  enter  into  any  contract  or  not.  There  can 
be  no  doubt  that  fraud  or  false  representations,  made  as  an  in- 
ducement to  a  contract,  may  be  shown  for  the  purpose  of  avoid- 
ing the  contract  by  the  party  upon  whom  such  fraud  has  been 
practiced.  A  written  instrument  may  be  shown  to  be  void  by 
parol  evidence.  It  may  be  attacked  and  overthrown  for  fraud, 
illegality,  want  of  consideration,  or  other  vice  going  to  the  ex- 
istence of  the  contract.  And  where  the  fraud  and  false  repre- 
sentations are  made  with  the  knowledge  and  upon  the  advice  or 
instruction  of  the  party  seeking  to  take  advantage  thereof,  he 
would  be  estopped  from  setting  up  his  own  fraud  as  *'^'*  contrary 
to  good  faith,  and  parol  evidence  of  such  fraud  would  be  admissi- 
ble to  establish  the  estoppel. 

This  rule  is  equally  applicable  to  insurance  contracts  as  to  any 
other,  and  it  has  been  so  held  in  many  adjudicated  cases.  The 
ground  upon  which  such  evidence  is  admitted  is,  not  that  it  does 
not  tend  to  vary  the  terms  of  the  written  contract  by  parol,  but 
that  the  recitals  in  the  application  are  not,  when  viewed  in  the 
light  of  the  evidence  offered,  the  representations  of  the  applicant,  - 
but  the  statements  of  the  insurer  himself.  Wherever  the  oourta 
have  held  facts  to  constitute  an  estoppel  which  precluded  an  in- 
surance company  from  taking  advantage  of  the  alleged  false  an-' 
swers,  it  has  been  assumed  or  expressly  held  that  evidence  was  ad- 
missible, showing  what  these  facts  were.  As  was  said  by  the  court 
in  New  Jersey  etc.  Ins.  Co.  v.  Baker,  94  TJ.  S.  610:  '"The  evidence 
objected  to  was  admissible  to  show  that  the  statement  was  not 
that  of  the  applicant,  although  signed  by  her.    The  statement 
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was  one  prepared  by  the  company,  for  which  it  was  responsible, 
and  it  cannot  be  set  up  to  defeat  its  policy." 

And  again  in  North  American  etc.  Ins.  Co.  v.  Throop,  22  Mich. 
146,  7  Am.  Kep.  638,  Judge  Cooley,  in  speaking  of  this  question, 
says:  "Its  purpose  was,  not  to  vary  or  contradict  the  contract  of 
the  parties,  but  to  preclude  the  party  who  had  framed  it  from 
relying  upon  incorrect  recitals  to  defeat  it,  when  he  himself  had 
drafted  Ihese  recitals,  and  was  morally  responsible    for    their 

truthfulness And  we   think   the   estoppel   is    precisely 

the  same  when  the  agent  of  the  insurer  drafts  the  papers  as  it 
would  be  in  the  case  of  an  individual  insurer  who  was  himself 
personally  present  and  acting." 

In  New  Hampshire  the  same  principle  was  applied  in  Patten  v. 
Merchants  etc.  Ins.  Co.,  40  N.  H.  375,  380,  where  the  court  say: 
"Nor  was  it  to  contradict  the  fact  that  the  plaintiffs  had  thus 
falsely  answered  the  question,  nor  was  it  to  explain  that  answer 
in  any  way,  but  merely  to  show  that  whatever  the  answer  may 
have  been,  however  incorrect  in  its  statement  of  facts,  yet  that 
the  agent  of  the  company  who  drew  the  application  and  wrote 
down  this  answer  of  the  plaintiffs  upon  that  application,  at  the 
same  time  that  he  did  so,  knew  perfectly  well  that  the  answer 
was  incorrect,  and  had  full  ^'''^  knowledge  of  the  existence  of  the 
encumbrances  whose  existence  that  answer  denied.  It  is  the  in- 
troduction of  a  new  and  independent  fact,  not  for  the  purpose  of 
conlradicting  or  explaining  the  answer,  but  to  show  that  what- 
ever the  answer  may  have  been,  the  defendants  had  not  been,  and 
could  not  have  been,  misled  or  injured  by  it." 

In  the  case  at  bar,  had  the  agent  who  wrote  out  the  answers 
in  the  application  been  the  insurer  and  acting  for  himself  in  thus 
taking  and  filling  the  application,  certainly  the  court  would  refuse 
to  allow  him  to  repudiate  the  advice  and  instructions  given  by 
him  to  the  applicant  in  reference  to  the  answers  given,  and  to 
set  up  their  alleged  falsity  in  defense  to  an  action  against  him  on 
the  policy.  He  would  be  estopped  from  so  doing  upon  the  doc- 
trine before  stated.  He  had  the  facts  and  circumstances  fully 
made  known  to  him  by  the  applicant  himself,  and  if  bound  by 
his  own  acts  and  instructions  when  acting  personally,  the  com- 
pany which  he  represents  would  be  equally  bound  by  his  acts, 
instructions,  and  knowledge  when  acting  as  its  agent:  Insurance 
Co.  V.  Mahone,  21  Wall.  152,  156.  Moreover,  the  statute  (Rev. 
Stats.,  c.  49,  sec.  90)  provides  that  "such  agents,  and  the  agents 
of  all  domestic  companiei,  shall  be  regarded  in  the  place  of  the 
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company  in  all  respects  regarding  any  insurance  effected  by  them. 
The  company  is  bound  by  their  knowledge  of  the  risk,  and  of  all 
matters  connected  therewith.  Omissions  and  misdescriptions 
known  to  the  agents  shall  be  regarded  as  known  by  the  com- 
pany, and  waived  by  it  as  if  noted  in  the  policy." 

This  statute  applies  to  domestic  life  insurance  companies  aa 
•well  as  to  fire  insurance.  The  legislature  so  intended.  The  re- 
mark of  the  judge  who  drew  the  opinion  in  Johnson  v.  Maine  etc. 
Ins.  Co.,  83  Me.  182,  upon  page  188,  that  "there  is  no  such  stat- 
ute affecting  life  insurance  contracts,"  evidently  had  reference  to 
another  section  of  the  statute  (section  20)  in  regard  to  fire  in- 
surance, which  provides  that  certain  representations  or  state- 
ments in  the  application  must  be  shown  to  be,  in  fact,  material 
before  they  shall  be  held  to  avoid  the  contract.  It  was  not  in- 
tended to  go  to  the  extent  of  saying  that  this  section  under  con- 
sideration had  no  application  ^^^  to  life  insurance  contracts.  "We 
have  held  that  it  does,  in  Mailhoit  v.  Metropolitan  etc.  Ins.  Co., 
S7  Me.  374,  382;  47  Am.  St.  Eep.  336. 

Of  what  avail  would  this  statute  be  if  the  agent's  knowledge 
could  not  be  shown  ?  And  how  can  it  be  except  by  just  such  evi- 
dence as  was  introduced  in  this  case?  If  this  evidence  were  to  be 
excluded,  the  agent's  knowledge  coiild  never  be  shown.  When  it 
is  shown,  however,  it  binds  the  company,  rendering  the  contract 
valid,  and  estopping  the  company  from  setting  up  the  alleged 
false  answers  to  defeat  a  suit  upon  it:  Continental  Ins.  Co.  v. 
Chamberlain,  132  IT.  S.  304,  311;  Mailhoit  v.  Metropolitan  etc. 
Ins.  Co.,  87  Me.  374,  382;  47  Am.  St.  Eep.  336. 

In  the  case  last  cited,  the  false  answer  set  up  in  defense  was  in 
reference  to  whether  the  applicant  had  other  insurance  on  his 
life.  He  was  insured  in  co-operative  societies  and  so  informed 
the  agent,  who  advised  him  that  such  insurance  was  not  within 
the  meaning  of  the  question,  and  to  answer  it,  "No  other.**  The 
court  held  that  the  attempted  interpretation  of  the  question  by 
the  agent  was  binding  upon  the  company,  and  that  the  evidence 
was  admissible  to  show  the  facts. 

The  defense  cites  the  case  of  Coombs  v.  Charter  Oak  etc.  Ins. 
Co.,  65  Me.,  382,  claiming  that  that  is  an  authority  directly 
against  the  position  which  the  plaintiff  is  contending  for  in  this 
case.  In  that  case,  the  policy  provided  that  in  case  the  premiums 
were  not  paid  on  or  before  the  days  mentioned  for  the  pajmient 
thereof,  it  should  be  void.  The  second  premium  was  not  paid 
when  due,  and  the  plaintiff  offered  to  prove  that  at  the  time  tha 
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policy  was  negotiated  the  agent  assured  him  that  he  might  pay 
down  what  money  he  had,  and  "that  he  would  wait  for  the  bal- 
ance any  time  within  a  year."'  This  evidence  was  held  inadmissi- 
ble upon  the  ground  that  it  tended  to  vary  the  terms  of  the  writ- 
ten contract.  But  we  think  that  case  is  to  be  distinguished  from 
the  case  at  bar.  In  that  case,  the  provision  in  relation  to  the  time 
of  payment  of  the  premiums  was  one  of  the  express  terms  of  the 
contract,  as  much  as  was  the  amount  of  the  insurance,  the  party 
insured,  or  to  whom  it  was  payable.  They  constituted  the  es- 
sential elements  of  a  completed  contract,  and,  of  course,  could  not 
be  varied  by  parol.  ^'^'^  But  the  questions  and  answers  in  the 
application  in  this  case,  while  they  form  the  *'basis  of  the  con- 
tract," are  really  propositions  for  a  contract,  or  proposals  upon 
which  it  is  to  be  issued,  if  satisfactory  to  the  company.  The  evi- 
dence which  was  held  inadmissible  in  the  one  case  and  that  which 
is  received  in  the  other  bears  upon  entirely  distinct  propositions. 
In  the  former,  it  was  excluded  because  it  tended  to  vary  a  written 
contract  by  parol;  in  the  latter,  it  becomes  admissible  to  show 
that  the  recitals  in  the  application  are  not,  under  the  circum- 
stances, the  representations  of  the  applicant,  although  signed 
by  him,  but  the  statements  of  the  company  which  had  full  knowl- 
edge of  all  the  facts  and  which  is  estopped  from  controverting  the 
truth  of  these  statements. 

2.  The  defendant  also  contends  that  the  knowledge  of  its 
agent  of  the  facts  in  reference  to  the  declination  of  the  Ancient 
Order  of  United  Workmen  to  admit  him  to  membership  did  not 
create  an  estoppel  because  of  the  applicant's  agreement  in  hia 
application  that  "statements  made  to  an  agent  not  herein  written 
shall  form  no  part  of  the  contract  to  be  issued  hereon." 

It  is  claimed  that  by  virtue  of  this  stipulation  the  case  comes 
within  the  principle  of  New  York  etc.  Ins.  Co.  v.  Fletcher,  117 
U.  S.  519,  in  which  it  was  held  that  the  company  was  not  estop- 
ped by  the  knowledge  of  an  agent  whose  authority  was  limited  by 
a  provision  in  the  application  that  no  statements  made,  or  infor- 
mation given  to  the  person  soliciting  the  application,  should  be 
binding  on  the  company  or  in  any  way  affect  its  rights. 

Whatever  might  have  been  the  effect  of  such  an  agreement, 
aside  from  any  srt;atutory  provision  governing  the  same,  it  is 
enough  to  say  that  we  deem  it  in  conflict  with  that  provision  of 
statute  to  which  we  have  alluded.  While  the  statute  does  not, 
in  express  terms,  prohibit  the  insertion  of  such  provisions,  there- 
by declaring  the  same  null  and  void,  it  expressly  declares  that  the 
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agents  of  insurance  companies  shall  be  regarded  in  the  place  of 
the  company  in  all  respects  regarding  any  insiirance  effected  by 
them,  and  that  the  company  is  bound  by  their  knowledge  of  the 
risk  and  all  inatters  connected  therewith,  and  that  omissions  and 
misdescriptions  ^'''*  known  to  them  shall  be  regarded  as  known  by 
the  company  and  waived  by  it  as  if  noted  in  the  policy. 

In  this  respect  the  present  case  differs  essentially  from  that  of 
New  York  etc.  Ins.  Co.  v.  Fletcher,  117  U.  S.  519,  for  no  such 
statute  was  referred  to  there;  and  it  is  more  like  the  case  of  Con- 
tinental etc.  Ins.  Co.  v.  ChaniLerlain,  132  U.  S.  304,  where  a 
45omewhat  similar  statute  in  Iowa  was  considered,  and  which  was 
held  to  goverii  the  rights  of  the  parties. 

Nor  is  the  case  of  Johnson  v.  Maine  etc.  Ins.  Co.,  83  Me.  183, 
in  conflict  with  the  principles  herein  stated.  In  that  case,  the 
<30urt  held  that  where,  in  a  contract  of  insurance,  the  parties  stip- 
ulate that  certain  statements  are  material,  the  court  could  not,  in 
the  absence  of  any  controlling  statute,  decifle  that  they  are  imma- 
terial. In  the  present  case,  the  parties  attempt  to  agree  to  that 
which  is  controlled  by  statute,  and  thereby  nullify  its  plain  spirit 
and  meaning. 

If  the  effect  of  the  provision  in  the  application  is  to  limit  the 
authority  of  the  agent  to  such  an  extent  that  his  acts  and  knowl- 
€dge  in  respect  to  the  risk  are  not  binding  on  the  company,  then 
certainly  it  is  in  direct  conflict  with  the  statute,  which  expressly 
provides  that  the  agent  "shall  be  regarded  in  the  place  of  the 
company  in  all  respects,"  and  that  it  shall  be  bound  by  hia 
'Tcnowledge  of  the  risk  and  of  all  matters  connected  therewith," 
and  that  "omissions  and  misdescriptions  known**  to  him  "shall 
be  regarded  as  known  by  the  company,  and  waived  by  it  as  if 
noted  in  the  policy.*' 

The  statute  must  be  held  to  be  paramount  to  any  agreement  or 
astipulation  which  is  in  conflict  with  its  terms.  It  is  imperative 
and  must  control.  It  does  not  render  void  the  contract  of  insur- 
ance \yhich  contains  provisions  at  variance  with  its  requirements. 
Its  effect  is  to  render  null  and  void  such  provisions  and  stipula- 
tions, leaving  the  contract  in  all  other  respects  in  full  force. 
Parties  must  be  held  to  have  contracted  with  a  knowledge  of  it 
and  subject  to  it.  The  legislature  have  deemed  it  wise  to  enact 
the  law,  and  parties  will  be  held  to  its  observance,  notwithstand- 
ing it  may  nullify  stipulations  which  they  see  fit  to  insert  in  their 
^''^  contracts  contrary  to  its  mandates:  Emery  v,  Piscataqua  ote. 
Ins.  Co.,  52  Me.  322;  De  Lancey  v.  Insurance  Co.,  52  N.  H.  581, 
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589,  590;  Continental  Ins.  Co.  v.  Chamberlain,  132  TJ.  S.  304;, 
Mailhoit  v.  Metropolitan  etc.  Ins.  Co.,  87  Me.  374,  382;  47  Am. 
St.  Eep.  336. 

3.  The  remaining  objections  relate  wholly  to  questions  of  fact*, 
and  will  be  considered  briefly.  Among  the  questions  in  the  appli- 
cation asked  of  the  applicant,  concerning  his  family  history,  and 
answerd  thereto,  are  the  following: 

"Father,  age  at  death."    A.    "52." 

"Cause  of  death.  Duration  of  illness."  A.  "Kot  actually- 
known.  No  physician.  Had  complaint  of  stomach  for  two  yeara- 
or  more." 

"Mother,  age  at  death."   A.    "52."  * 

"Cause  of  death.  Duration  of  illness."  A.  "Chronic  bron- 
chitis; sick  four  or  five  years." 

"Own  brother,  age  at  death?"    A.    "62  or  63." 

"Cause  of  death.  Duration  of  illness"?  A.  '*Died  in  Illinois^ 
Short  sickness,  with  great  pain  in  stomach." 

The  defendant  insists  that  the  answers  given  in  relation  to  th» 
cause  of  death  of  the  father  and  brother  are  false,  and  were- 
known  to  the  applicant  to  be  so  at  the  time  they  were  given. 

1.  The  evidence  bearing  upon  the  answer,  given  in  reference  to 
the  father's  death,  consist^  of  the  copy  of  applicant's  previous 
applications  to  two  other  societies,  and  the  testimony  of  a 
brother  of  the  applicant.  In  these  applications  it  appears  that 
the  answers  given  as  the  cause  of  the  father's  death  was  "heart 
disease,"  and  as  to  its  duration — "don't  know;  died  suddenly,  at 
last." 

In  the  application  to  the  defendant,  claimed  to  be  inconsistent 
with  the  former  statements,  the  answer  was:  "Not  actually 
known.  No  physician.  Had  complaint  of  stomach  for  two  years 
or  more."  The  testimony  of  the  brother  was,  that  his  father  died 
forty-four  years  ago,  suddenly  in  the  night,  that  there  was  no 
physician  called  before  or  after  his  death,  and  that  he  never  knew 
whether  his  father  died  of  apoplexy,  paralysis,  or  heart  disease. 
The  ^^"  applicant  was  but  fourteen  years  old  at  the  time  of  his 
father's  death.  The  statements  in  the  former  application  were' 
made  live  and  seven  years  respectively  prior  to  his  application  to 
the  defendant,  and  are  only  inconsistent  with  his  answer  therein 
so  far  as  it  may  be  inferred  from  them  that  the  applicant  actually 
knew  the  cause  of  his  father's  death.  At  most  they  are  only  con- 
flicting statements.  The  presumption  is,  that  he  answered  truth- 
fully, and  fraud  cannot  be  reasonably  inferred  from  such  evi- 
dence. 
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2.  Again,  as  to  the  cause  of  his  brother's  death,  his  answer  wa8> 
that  he  "died  in  Illinois.  Short  sickness,  with  great  pain  in  his 
stomach."' 

As  contradictory  to  this  statement,  the  defense  introduced  the 
application  to  the  Ancient  Order  of  United  Workmen,  in  which 
his  answer  as  to  the  cause  of  his  brother's  death  is  given  as 
"angina  pectoris,"  and  as  to  the  duration  of  his  illness  as  "short, 
only  a  few  hours." 

The  fact  is,  that  in  the  application  to  defendant  the  question 
calling  for  an  answer  as  to  the  cause  of  death  is  not  answered  at 
all.  If  the  defendant  had  desired  a  fuller  statement  it  oould 
have  called  for  it.  It  did  not,  but  accepted  the  application  with 
questions  partially  answered,  and  issued  the  policy  upon  it,  there- 
by waiving  the  imperfection  in  the  answer,  and  rendering  the 
omission  to  answer  more  fully,  immaterial:  Phoenix  etc.  Ins.  Go. 
v.  Raddin,  120  U.  S.  183;  Connecticut  etc.  Ins.  Co.  v.  Luchs,  108 
U.  S.  498;  Hall  v.  People's  etc.  Ins.  Co.,  6  Gray,  185. 

The  alleged  falsity  of  these  answers  was  an  affirmative  propo- 
sition set  .up  by  the  defendant  to  defeat  a  recovery  upon  the  pol- 
icy. The  burden  was  on  the  defense  to  sustain  this  proposition, 
and  this  it  has  failed  to  do. 

Judgment  for  plaintiff. 

INSURANCE  —  APPLICATION  —  COMPANY  LIABLE  FOB 
FALSE  ANSWERS  OF  AGENT.— If  the  agent  of  an  insurance  com- 
pany makes,  or  fills  In,  false  answers  In  an  application  for  Insur- 
ance, Mitliout  the  knowledge  or  consent  of  the  insured,  the  com- 
pany cannot  avoid  payment  of  a  loss  on  account  thereof:  Kansas 
etc.  Ins.  Co.  v.  Sainrton,  52  Kan.  486;  39  Am.  St.  Rep.  356,  and  note. 
See  note  to  Mailhoit  v.  Metropolitan  Life  Ins.  Co.,  87  Me.  374;  47 
Am.  St.  Rep.  344. 

INSURANCE— EVIDENCE— FALSE  ANSWERS.— Parol  evidence 
Is  admissible  to  show  that  answers  written  by  an  insurance  agent  in 
an  application  which  had  been  first  signed  in  blank  were  incorrect- 
ly written  by  the  agent,  and  were  not  the  true  answers  made  by  the 
assured:  Brown  v.  Metropolitan  etc.  Ins.  Co.,  65  Mich,  306;  8  Am.  St. 
Rep.  8J>4.  Parol  evidence  Is  admissible  to  show  the  truthfulness  of 
Kt.itoments  made  In  the  application:  Swift  v.  Massachusetts  etc.  Ins. 
Co.,  63  N.  Y.  186;  20  Am.  Rep.  522;  Asbury  Ins.  Co.  v.  Warren,  66  Me. 
523;  22  Am.  Rep.  590. 

INSURANCE— STATUTES  PARAMOUNT  TO  STIPULATION: 
See  Gilffltli  V.  New  York  Life  Ins.  Co.,  101  Cal.  627;  40  Am.  St.  Rep. 
96. 

INSURANCE— APPLICATIONS  —  PARTIAL  ANSWERS,  EF- 
FECT OF.--Entire  omission  to  answer  a  question  In  a  written  appli- 
cation does  not  avoid  the  policy:  ArmenLa  Ins.  Co.  v.  Paul,  91  Pa. 
St.  520;  36  Am.  Rep.  676;  Rawls  v.  American  etc.  Ins.  Co.,  27  N.  Y. 
282;  84  Am.  Dec.  280. 

EVIDENCE,  TO  VARY  WRITING.— The  Illegality  of  a  written 
instrument  may  be  shown  by  parol  evidence:  Roe  v.  Klser,  62  Ark. 
92;  54  Am.  St.  Rep.  288,  and  note. 
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Atkins   v.  Field. 

[89  Maine,  281.] 

MASTER  AND  SERVANT— FELLOW-SERVANT— LTABII^ 
ITY  OP.— If,  in  setting  up  an  apparatus,  a  fellow-servant  does  not 
exercise  his  own  judgment  or  discretion,  but  simply  follows  the  di- 
rections of  a  higher  authority,  he  is  not  liable  to  a  coemployee  for 
deficieucy  in  material  or  arrangement. 

MASTER  AND  SERVANT— FELLOW-SERVANTS— LIABIL- 
ITY OF  FOR  NEGLIGENCE.— If  a  sei'vant  personally  selects  the 
material  and  mode  of  setting  up  an  apparatus  furnished  by  the  mas- 
ter, the  former  is  liable  to  his  fellow-servants  for  injuries  caused  by 
his  negligence  in  performing  the  worli,  although  it  is  satisfactory  to, 
and  approved  by,  the  master. 

MASTER  AND  SERVANT— FELLOW-SERVANTS— LIABIL- 
ITY.— Subsequent  or  even  contemporaneous  approval  by  the  master 
of  work  directed  and  controlled  by  the  servant  may  free  the  latter 
from  all  llabiliry  to  the  former,  but  caunot  free  him  from  liability  to 
his  fellow-servants  for  his  negligence. 

APPELLATE  PRACTICE.— EXCEPTIONS  ON  APPEAL- must 
be  specific,  pointed  and  explicit;  and,  if  indefinite,  cannot  be  consid- 
ered. 

APPELLATE  PRACTICE.— A  verdict  cannot  be  set  aside  as 
against  evidence  when  the  evidence  is  conflicting,  unless  the  con- 
clusion of  the  jury  Is  clearly  wrong. 

WITNESSES— ABSENCE  OF  AS  GROUND  FOR  A  NEW 
TRIAL.— The  refusal  of  a  court  to  grant  a  continuance  or  postpone- 
ment of  the  trial  to  enable  a  party  to  procure  the  testimony  of  a  wit- 
ness is  not  ground  for  a  new  trial,  especially  if  such  party  has  not 
exercised  due  diligence  to  obtain  such  testimony,  prior  to  the  trial. 

A.  W.  Bradbury  and  Gt.  F.  McQuillan,  for  tlie  appellant. 

B.  Thompson,  for  the  appellee. 

284  EMERY,  J.  From  the  plaintiff's  evidence,  the  admis- 
sions in  the  defendant's  evidence,  and  from  the  rulings  of  the  pre- 
siding justice,  it  may  be  safely  inferred  that  the  jury,  in  finding 
for  the  plaintiff,  found  a  state  of  facts  as  favorable  for  the  plain- 
tiff, as  the  following: 

In  the  summer  of  1894,  the  United  States  government  was 
constructing  a  two  gun  battery  at  Portland  Head  through  Lieu- 
tenant Colonel  Hains  of  the  Engineer  Corps  of  the  United  States 
Army,  supervising  officer  in  charge.  The  plaintiff  Atkins,  the 
defendant  Field,  and  numerous  other  civilians  were  employed  by 
the  government  on  this  work — the  plaintiff  as  a  laborer,  the  de- 
iemdant  as  immediate  and  general  overseer.  In  the  prosecution 
of  the  work,  it  was  necessary  to  set  up  and  operate  a  large  der- 
rick, and  to  change  its  location  from  time  to  time.  Such  a  der- 
rick was  purchased  by  the  government  and  delivered  on  the 
ground  at  the  battery.    The  defendant  Field,  in  the  line  of  hia 
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employment  as  overseer,  personally  assumed  charge  of  the  work 
of  rigging  and  setting  it  up.  He  personally  selected  from  the 
government  stores  the  wire  rope  for  the  guys  and  gave  direc- 
tions to  put  only  four  guys  on  the  derrick,  though  there  were 
places  for  five  guys.  He  also  personally  selected  second-hand 
^®'  inch  and  a  quarter  or  inch  and  a  half  iron  rods,  and  handed 
them  to  the  blacksmiths,  with  directions  to  make  them  into  a 
certain  form  of  bolts  or  pieces  with  which  to  fasten  the  guys  to 
the  rock  or  ledge.  He  pereonally  selected  the  places  for  thus  an- 
choring the  guys,  and  personally  directed  the  mode  of  the  drill- 
ing the  holes,  the  insertion  of  the  bolts,  and  the  connection  with 
the  guys.  It  did  not  appear  that  there  was  among  the  govern- 
ment stores  on  hand  at  that  place  wire  rope  sufficient  for  more 
than  four  guys,  or  iron  rods  of  greater  size  or  strength  than  those 
used;  nor  did  it  appear  that  the  defendant  made  any  application 
for  more  wire  rope  or  larger  and  better  iron.  The  usual  course 
of  business  was  for  the  defendant,  as  overseer,  to  apply  to  the  en- 
gineer oilioer  in  charge  for  any  material  needed,  and  for  the  lat- 
ter to  furnish  it  through  purchase  or  requisition. 

In  doing  this  work  about  the  derrick,  the  defendant  acted  upon 
his  own  judgment  in  the  first  instance,  though  he  called  the  at- 
tention of  the  engineer  officer  in  charge  to  what  he  was  doing, 
and  what  material  he  was  using,  and  obtained  his  ratification.  It 
did  not  appear,  however,  that  this  supervising  officer  ever  gave 
the  defendant  Field  any  specific  directions  about  this  particular 
work  or  material  other  than  to  express  his  content  with  what 
had  been  or  was  being  done. 

In  June,  1894,  after  the  derrick  has  thus  been  set  up  and  used 
for  some  time,  the  defendant,  as  overseer,  undertook  to  change 
the  location  of  the  mast.  This  involved  the  slackening  and  re- 
tightening  of  the  guys,  their  anchorage  not  bedng  changed. 
After  the  mast  had  been  shifted,  three  of  the  guys  had  been  re- 
tightened,  and  while  a  crew  of  men  were  retightening  the  fourth 
or  southern  guy  by  means  of  a  tackle  and  fall  at  its  anchorage, 
the  iron  rod  or  bolt  at  the  foot  of  the  northern  guy,  nearly  but 
not  quite  opposite,  suddenly  broke,  either  from  direct  tension,  or 
oblique  break,  and  the  derrick  as  suddenly  fell.  The  plaintiff  was 
at  work  at  the  time  near  the  foot  of  the  mast  under  the  direction 
of  the  defendant,  and,  without  fault  on  his  part,  was  injured  by 
the  falling  mast. 

Neither  the  plaintiff  nor  any  of  the  workmen  were  in  the  em- 
ploy of  the  defendant,  nor  in  any  way  his  servants.    They  were 
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all,  ^***  including  the  defendant,  in  the  common  employment  of 
the  government,  through  the  government  ofl&cer  in  charge. 

The  plaintiff  alleged  in  his  declaration  that  the  defendant  in 
setting  up  and  moving  the  derrick  was  guilty  of  negligence  in  two- 
respects:  1.  That  he  did  not  use  a  sufficient  number  of  guys;  2. 
That  he  did  not  use  suitable  pins  or  bolts  suitably  arranged  to 
hold  the  guys  and  support  the  derrick.  No  other  fault  was  al- 
leged. The  complaint  was  wholly  of  insufficient  material  anci 
arrangement.  The  jury  were  plainly  instructed  that  before  they 
couid  determine  the  question  of  negligence  in  either  respect,  they 
must  be  satisfied  that  the  defendant  directly  and  personally,  and 
not  through  other  employes  of  the  government,  fixed  the  num- 
ber of  the  guys  and  the  quality,  size,  and  arrangement  of  the  pins 
or  bolts.  The  jury,  therefore,  in  finding  for  the  plaintiff  must 
be  assumed  to  have  found  that  there  was  negligence  in  one  or  th& 
other  of  these  respects,  and  that  it  was  the  negligence  of  the  de- 
fendant. 

The  defendant  contended  at  the  trial  that  he  was  not  responsi- 
ble for  any  result  of  the  negligence  or  misconduct  of  any  of  the 
workmen  in  setting  up  or  moving  the  derrick,  nor  for  the  fall  of 
the  derrick,  if  it  resulted  in  any  way  from  such  negligence  or  mis- 
conduct of  the  other  workmen,  they  not  being  his  servants.  This 
contention  was  practically  sustained  by  the  presiding  justice,  and 
the  case  submitted  to  the  jury  upon  the  question  of  insufficiency 
in  guys,  and  bolts,  and  fastenings,  and  of  the  defendant's  direct 
personal  control  over  them.  This  circumstance  eliminates  all 
other  questions  from  our  consideration  of  the  exceptions. 

The  defendant  now  upon  his  exceptions  contends  that  even 
upon  the  foregoing  finding  of  facts  he  is  not  responsible  for  the 
insufficiency  in  the  number  of  guys,  nor  for  the  insufficiency  in 
the  quality,  size,  and  arrangement  of  the  bolts  in  fastening  the 
guys  to  the  ledge.  The  question  of  his  responsibility  for  either  of 
these  deficiencies  is  the  only  question  legitimately  raised  by  his 
several  exceptions. 

His  argument  is,  that  he  was  only  a  coservant  with  the  plain- 
tiff under  a  common  master,  the  United  States  government,  and 
2**''  both  taking  orders  from  a  common  superior.  Lieutenant  Col- 
onel Hains;  that  the  duty  of  furnishing  safe  machinery  and  ap- 
pliances was  upon  the  government,  the  common  employer  acting- 
through  its  alter  ego,  the  officer  in  charge;  that  all  that  he,  the 
defendant,  did,  in  setting  up  and  staying  the  derrick  was  done 
as  an  employe  under  the  supervision  of  and  with  the  approval  of 
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that  officer;  and  that  this  approval  by  his  superior  relieves  him 
from  any  responsibility  therefor  to  his  fellow-servants.  He  con- 
cedes that  in  operating  the  derrick,  and  even  in  changing  its  loca- 
tion,  he  was  bound  to  be  careful  and  diligent  in  his  own  con- 
duet  even  toward  fellow-servants.  His  claim  for  exception  from 
liability  is  confined  to  the  rigging  and  setting  up  the  derrick, 
this  being  where  he  was  held  liable  by  the  jury  under  the  ruling 
of  the  court  below.  This  work  he  contends  was  the  duty  of  the 
common  master,  and  hence  was  not  his  act,  but  the  act  of  that 
master  for  which  he  is  not  responsible. 

For  the  purposes  of  this  opinion,  it  may  be  conceded  that,  if  iiv 
rigging  and  setting  up  the  derrick,  the  defendant  did  not  exerclso- 
his  own  judgment  or  discretion  but  simply  followed  the  directions 
of  a  higher  authority,  he  would  not  be  responsible  for  any  de- 
ficiency in  material  or  arrangement.  Responsibility  arises  only 
wliere  there  is  freedom  of  action.  It  appears,  however,  that  the 
defendant  was  practically  nntrammeled  in  this  work.  He  se- 
lected the  material.  He  omitted  to  ask  for  more  or  better  ma- 
terials. He  personally  determined  the  number  of  guys,  and  the 
quality,  size,  and  arrangement  of  the  moorings  of  the  guys^ 
Colonel  Hains,  the  oiBficer  in  charge,  did  little  if  any  more  than: 
acquiesce  in  the  defendant's  opinion  and  action.  Representing^ 
the  government,  he  was  content  so  far  as  the  government  was 
concerned.  He  appears  to  have  denied  nothing,  to  have  re- 
quired nothing.  Such  subsequent  or  even  cotemporaneous  ap- 
proval by  superior  authority  may  free  the  actor  from  all  liability 
to  that  authority,  but  cannot  free  him  from  liability  to  other 
persons.  The  driver  of  a  carriage  may  drive  hurriedly  through 
a  crowded  street  with  the  full  approval  of  his  employer,  but  will,, 
nevertheless,  be  responsible  to  all  persons  injured  by  his  reck-, 
lessness. 

^^^  The  plaintiff,  as  directed  by  the  defendant,  wae  at  work 
near  the  derrick  within  range  of  injury  from  its  possible  falL 
In  the  absence  of  notice  to  the  contrary,  he  could  rightfully  as- 
sume that  whoever  had  rigged  and  set  up  the  derrick  had  done 
80  with  proper  material  and  in  a  careful  manner.  He  was  in- 
jured without  fault  of  his,  by  the  fall  of  the  derrick,  directly  re- 
sulting from  some  lack  of  due  care  either  in  the  material  used, 
or  in  its  arrangement.  His  injury,  therefore,  is  directly  attrib- 
utable to  whoever  selected  and  arranged  that  material.  The 
jury  have  found  that  the  defendant  was  that  person.  His  re- 
gponsibility  to  the  plaintiff  follows  logically  and  legally. 
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Th*  defendant  calls  our  attention  to  a  distinction  made  in 
come  cases  between  the  misfeasance  and  mere  nonfeasance  of  a 
person  in  the  situation  of  the  defendant.  Such  a  distinction 
cannot  avail  here.  If  the  defendant  had  not  imdertaken  to  rig 
and  set  up  the  derrick,  or  in  so  doing  had  simply  executed  the 
will  of  a  lawful  superior  as  to  details  of  mode  and  material,  there 
might  be,  said  to  be  mere  nonfeasance  on  his  part.  But  he  did 
undertake  the  work  and  practically  exercised  his  own  discretion 
as  to  mode  and  material.  He  was  then  bound  to  act  carefully 
in  every  respect,  and  his  carelessness  in  any  respect  was  a  mis- 
feasance. 

The  legal  result  thus  arrived  at  has  seemed  to  us  so  easily  de- 
ducible  from  familiar  general  principles,  that  authorities  need 
not  be  cited.  We  cite  one  case  only  for  illustration.  In  Cam- 
€ron  V.  Nystrom,  L.  E.  (1893)  App.  Cas.  308,  the  defendant  was 
«.  stevedore  employed  in  discharging  a  vessel;  the  ship  furnished 
the  gear,  but  the  stevedore  set  it  up;  this  was  done  so  negligently 
that  a  part  of  the  gear  broke,  letting  fall  a  coil  of  wire  upon  the 
plaintiff,  a  seaman  of  the  same  ship,  to  his  injury.  It  was  ar- 
gued that  the  plaintiff  and  defendant  were  coservants  under  a 
common  master,  the  owner  or  master  of  the  ship;  and  that  as 
the  defendant  did  not  furnish  the  gear,  he  was  not  responsible 
for  its  breaking.  The  court  held  this  to  be  no  defense,  and 
held  that  the  defendant  was  responsible  to  the  plaintiff  for  the 
negligence  in  setting  up  the  gear. 

Assuming  our  conclusions  above  stated  to  be  correct,  it  is  evi- 
dent that  all  the  requested  instructions  were  properly  refused. 

sm  rpj^g  i^iii  Qf  exceptions  further  states  that  the  defendant 
excepted  "to  so  much  of  the  judge's  charge  as  related  to  the  lia- 
bility of  the  defendant  for  the  equipment  and  construction  of 
the  said  derrick,  and  the  iron  eyebolt  connected  therewith"; 
neither  the  words  nor  the  substance  of  the  ruling  complained  of 
is  stated.  We  are  not  bound  to  consider  such  an  exception.  It 
is  too  comprehensive  and  indefinite.  Such  exception  in  a  bill 
of  exceptions  should  be  specific,  pointed,  and  explicit,  showing 
specifically  and  precisely  what  ruling  is  claimed  to  be  error: 
McKown  V.  Powers,  86  Me.  291;  Hamlin  y.  Treat,  87  Me.  310. 
It  may  be  said,  however,  that  the  presiding  justice  upon  that 
part  of  the  case  ruled  in  accordance  with  this  opinion. 

As  to  the  motion  to  set  aside  the  verdict  as  against  evidence, 
we  find  the  testimony  conflicting  as  usual  in  such  cases,  but  we 
do  not  find  such  a  preponderance  in  favor  of  the  defendant  aa 
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constrains  us  to  believe  the  jury  were  clearly  wrong.  The  evi- 
dence for  the  plaintiff,  if  true,  amply  sustains  all  the  propositions 
he  was  bound  to  prove,  and  we  are  not  satisfied  that  it  is  untrue. 

The  damages  seem  to  us  large,  but  some  of  the  evidence  tenda 
to  show  that  the  plaintiff,  a  young  man,  was  badly  and  perhaps 
permanently  injured.  We  hesitatingly  conclude  that  the  jury 
may  not  have  erred. 

As  to  the  motion  to  set  aside  the  verdict  to  let  in  the  evidence 
of  Lieutenant  Colonel  Hains,  it  is  clear  that  the  evidence  is  not 
newly-discovered.  It  was  well  known  to  the  defendant  when  the^ 
action  was  first  brought.  He  later  endeavored  to  procure  it,  but 
did  not  obtain  it  in  season  for  the  day  set  for  the  trial.  He  thea 
properly  asked  the  presiding  justice  for  a  continuance  or  post- 
ponement until  he  could  obtain  the  evidence.  This  question  of 
further  delay  was  for  the  presiding  justice  to  decide  in  the  exer- 
cise of  a  sound  judicial  discretion.  The  law  court  will  not  revise 
his  action  unless  it  appears  that  he  has  clegrly  abused  his  discre- 
tionary power.  The  action  was  entered  at  the  February  term,. 
1895,  of  the  superior  court,  and  the  writ  was  served  at  least  four- 
teen days  before  that  time.  The  location  of  Lieutenant  Colonel 
Hains,  he  being  then  stationed  on  Staten  Island,  New  York 
Harbor,  was  well  known  to  ^^*^  the  defendant,  or  at  least  easily 
ascertainable.  The  defendant,  however,  did  not  file  his  inter- 
rogatories until  the  fourth  day  of  the  following  May,  although 
he  was  bound  to  assume  that  the  plaintiff  would  press  for  trial  at 
the  May  term. 

The  plaintiff  did  not  impede  or  delaythe  defendant  in  anyway, 
but  filed  his  cross-interrogatories  on  the  next  secular  day  and 
agreed  upon  a  commissioner  nominated  by  the  defendant.  The 
presiding  justice  granted  one  postponement  of  the  trial  for  nearly 
a  week,  but  refused  to  delay  the  plaintiff  further.  We  cannot 
say  that,  under  these  circumstances,  he  abused  his  discretionary 
power  in  the  premises.  We  think  he  exercised  it  properly.  Lit- 
igants with  trials  in  prospect  must  look  early  after  their  wit- 
nesses and  documents.  Vigilantibus  non  dormientibus  jura  sub- 
veniunt. 

Motions  and  exceptions  overruled. 


MASTER  AND  SERVANT— SELECTION  AND  APPLICATION 
OF  MATERIALS  BY  SERVANT.— If  a  workman,  whose  duty  It  Is 
to  select  material  for  his  use  from  a  stock  furnished  by  his  em- 
ployer or  a  vlce-prlncIpal.  thronsrh  ha^te.  carelessness,  or  mistake  In 
jnrlffinent,  seW-ts  nn^nitfible  .ind  nnpflfp  material,  while  suitable  and 
cafe  material  is  in  the  stock  furnished,  or  if,  being  suitable  whei» 
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selected,  It  Is  so  attached  to  machinery  by  him  as  to  render  it  un' 
fiafe,  and  either  he  or  his  fellow-servant  is,  from  either  of  these 
<-auses,  injured,  the  party  injured  has  no  cause  of  action  against  hia 
employer  or  the  vice-principaj:  Prescott  v.  Ball  Engine  Co.,  176  Pa. 
St.  459;  53  Am.  St.  Rep.  683,  and  note.  If  a  master  delegates  to  an 
■agent  the  duly  or  authority  of  furnishing  pi'oper  appliances  and 
machinery  for  a  business  in  which  the  servant  is  engaged,  or  of 
keeping  such  machinery  and  appliances  in  repair,  and  of  mailing 
jtroper  tests  and  in'sp<,-ction  thereof,  he  is  answerable  to  his  servants 
and  employes  for  injuries  received  by  them  from  the  negligence  of 
the  agent  to  whom  these  duties  have  been  delegated:  Nord  Deutsch- 
•er  Lloyd  S.  S.  Co.  v.  Ingebregsten,  57  N.  J.  L.  400;  51  Am.  St.  Rep. 
€04. 

SERVANT'S  LIABILITY  TO  FE-LLOW-SERVANT  FOR  NEGLI- 
<JENCE:  See  extended  note  to  Albro  v.  Jaquith,  4  Gray,  99;  64  Am. 
Dec.  58-60. 

APPELLATE  PRACTICE.— EXCEPTIONS,  to  be  entitled  to  con- 
sideration on  appeal,  must  point  out  tbe  error  or  errors  complained 
•of  Avith  particularity,  and  not  in  general  terms:  Benavides  v.  State, 
31  Tex.  Crim.  Rep.  173;  37  Am,  St.  Rep.  799,  and  note. 

APPELLATE  PRACTICE— CONFLICTING  EVIDENCE.— Where 
the  evidence  upon  the  trial  of  an  issue  of  fact  is  conflicting,  the  de- 
■cision  of  the  trial  court  thei-eon  will  not  be  disturbed  by  the  supreme 
court,  if  it  believes  it  to  be  warranted  by  the  testimony:  Alabama 
"Otc.  Ry.  Co.  V.  Holding,  69  Miss.  255;  SO  Am,  St.  Rep,  541,  and  note. 

TRIAL— MOTION  FOR  CONTINUANCE— DENIAL  OF  NOT  ER- 
ROR, WHEN.— It  is  not  error  to  deny  a  motion  for  a  continuance  in 
n  criminal  case,  where  counsel  has  been  assigned  to  defendant  only 
two  days  before  trial,  and  he,  on  the  day  preceding  trial,  files  an 
affidavit  for  a  continuance,  stating  that  he  has  not  had  sufficient 
time  in  which  to  prepare  for  trial,  and  setting  forth  the  testimony 
■of  an  absent  witness,  whose  testimony  he  desires,  where  the  state 
i-onsents  that  such  affidavit  may  be  read  as  the  deposition  of  the 
absent  witness:  State  v.  Sticliney,  53  Kan.  308;  42  Am.  St,  Rep.  284. 
When  a  continuance  is  aslced  for  the  purpose  of  obtaining  testimony 
which  could  not  avail  the  party  asking  it.  Its  refusal  worljs  no  in- 
Jury,  and  is  not  error:  Herman  v.  Gunter,  83  Tex.  66;  29  Am.  St. 
Bep.  632. 
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[89  Maine,  388.] 

ASSUMPSIT-SERVICES  RENDERED  UNDER  PROMISE 
OF  MARRIAGE.— A  person  who  renders  services  to  another  under 
promise  and  in  expectation  of  marl-iage  with  the  latter,  but  without 
expectation  of  compensation  in  money  cr  money's  worth,  cannot,  upon 
the  breach  of  the  pi'omise,  recover  the  value  of  such  services  in  as- 
sumpsit. The  only  remedy,  if  any,  is  an  action  for  the  breach  of  the 
contract  to  marry. 

CONTRACT— PROMISE  TO  PAY  FOR  PERSONAL  SER- 
VICES,— No  binding  promise  to  make  compensation  for  i>ersonal  ser- 
vices can  be  Implied  or  inferred  In  favor  of  one  person  against  an- 
other, unless  the  party  furnishing  the  services  then  expected,  or  had 
reason  to  expect,  such  compensation  from  the  other  party. 

MARRIAGE  OR  PROMISE  OF  MARRIAGE  MAY  BE  A 
<^OOD  CONSIDERATION  for  a  conveyance  or  contract  only  when 
the  conveyance  or  contract  is  made  iu  consideration  of  the  marriage 
.  «r  promise  of  marriage. 
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E.  F.  Webb  and  L.  T.  Carleton,  for  the  appellant. 
S.  S.  Brown,  for  the  appellee. 

*®*  EMEEY,  J.  No  binding  promise  to  make  compensation 
-can  be  implied  or  inferred  in  favor  of  one  party  against  another, 
tinless  the  one  party,  the  party  furnishing  the  consideration, 
then  expected  and  from  the  language  or  conduct  of  the  other 
party  under  the  circumstances  had  reason  to  expect  such  com- 
pensation from  the  other  party. 

In  this  case,  ^the  plaintiff  alleged  ^  promise  to  make  her  com- 
pensation in  money  for  the  various  services  she  rendered  to  the 
<lefendant.  She  testified,  however,  that  she  did  not  at  the  time 
■expect  any  compensation  in  money  or  money's  worth — that  she 
was  engaged  to  be  married  to  the  defendant  and  rendered  the 
various  services  to  him  solely  in  consequence  of  that  relation 
and  of  that  expectation  of  marriage.  The  defendant  afterward 
married  another  woman,  and  the  plaintiff  now  claims  that  the 
defendant,  having  repudiated  the  promise  of  marriage,  must  now 
be  held  to  have  promised  a  money  compensation  for  her  services. 
She  cites  the  case  of  Cook  v.  Bates,  88  Me.  455. 

In  Cook  V.  Bates,  88  Me.  455,  the  plaintiff  furnished  board  to 
the  defendant  without  expecting  money  payment,  but  with  the 
expectation  that  it  would  offset  the  labor  furnished  by  the  de- 
fendant to  her  for  the  same  time.  The  defendant  sued  for  his 
labor,  and  obtained  judgment  by  default  through  some  mistake. 
Thereupon  the  plaintiff  sued  for  thje  board,  and  it  was  held  that 
a  promise  to  pay  for  the  board  could  be  inferred.  The  plaintiff 
expected  compensation  not  in  money,  but  in  money's  worth,  in 
the  defendant's  labor.  Tlie  defendant,  in  suing  for  his  labor,  in- 
dicated an  intention  to  pay  for  the  board  in  money,  and  the 
plaintiff  accepted  this  election.  The  defendant  could  not  then 
be  heard  to  say  that  his  labor  was  to  pay  for  the  board. 

^"^  Marriage,  or  a  promise  of  marriage,  may  be  a  good  con- 
sideration for  a  conveyance  or  a  contract  when  il  appears  that 
the  conveyance  or  contract  was  made  in  consideration  of  the  mar- 
riage or  promise  of  marriage.  In  the  case  at  bar,  however,  the 
plaintiff's  services  were  not  rendered  as  a  consideration  for  the 
defendant's  promise  of  marriage.  That  promise  had  been  made 
before  the  rendering  of  the  services,  and  upon  another  and  dif- 
ferent consideration — the  promise  of  the  plaintiff  to  marry  the 
defendant. 

The  only  contract  between  them  was  the  mutual  promise  to 
marry.    If  the  defendant  has  broken  that  contract,  her  remedy 
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is  by  an  action  upon  that  contract  for  that  breach.  The  ser- 
vices sued  for  here  were  no  part  of  that  contract,  but  merely  inci- 
dents or  consequences  of  it.  The  plaintiff  expected  no  pay  for 
them.  Her  expectation  was  confined  to  the  promised  marriage. 
With  that  she  would  have  been  satisfied.  With  damages  for  its 
loss  she  must  be  satisfied. 
Exceptions  overruled. 

CONTRACT-SERVICES  DEEMED  GRATUITOUS:  See  note  to 
Williams  v.  Huteliinson,  3  N.  Y.  312;  53  Am.  Dec.  306,  307. 

SERVICES  AND  EXPEN'blTURES— ACTION  T^^OR.— The  law 
will  not  imply  a  promise  of  payment  for  sei-vices  rendered  under  cir 
cumstances  indicating  tJiaL  they  were  intended  not  to  be  paid  for: 
Estate  of  Kessler,  87  Wis.  660;  41  Am.  St.  Rep.  80.  A  man  living 
with  a  woman  in  the  relation  of  husband  and  wife,  whether  legally 
man-ied  to  her  or  not,  does  not  have  a  right  of  action  against  the 
woman  for  the  value  of  shelter,  food,  and  clothing  given  her  dur- 
ing the  continuance  of  that  relation,  unless  by  virtue  of  some  ex- 
press agreement,  as  such  relation  implies  a  free  interchange  of  sup- 
port and  service:  Payne's  Appeal,  65  Conn.  397;  48  Am.  St.  Rep.  215» 
and  note. 
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OFFICIAL  BONDS— LIABILITY  OP  SURETIES.— One  who 
signs  an  official  bond  as  surety  at  the  request  of  the  principal,  there- 
by, qua  the  obligee,  gives  him  implied  authority  to  procure  additional 
sureties  to  malte  tlie  bond  satisfactory  to  the  obligee,  and  it  makes 
no  difference  when  the  additional  sureties  are  obtained.  The  assur- 
ance of  the  principal  that  certain  persons  are  to  sign  the  bond,  who 
do  not,  does  not  release  a  surety  who  signs  the  bond. 

OFFICIAL  BONDS— LI ABILFIY  OF  SURETIES.— NOTICE 
BY  SURETIES  OF  A  CLAIM  TO  BE  RELIEVED  from  liability  on 
an  official  bond  by  reason  of  the  principal  having  procured  an  addi- 
tional surety  cannot  have  any  effect  subsequent  to  the  approval 
of  the  bond. 

OFFICIAL  BO.NDS— ACCEPTANCE— LIABILITY  OF  SURB- 
TIES.— After  a  surety  has  signed  an  official  bond  and  it  has  been  ac- 
cepted, nothing  sliort  of  information,  which,  in  the  exercise  of  pru- 
dence, requires  the  withholding  of  official  duties  from  the  principal, 
can  release  the  surety. 

OFFICIAL  BONDS.-MUTUAL  MISTAKE  between  the  par- 
ties to  an  official  bond  as  to  the  time  in  which  It  shall  be  of  effect 
and  In  force  may  be  corrected  in  equity. 

F.  L.  Noble  and  R.  W.  Crockett,  for  the  plaintiff. 

J.  W.  Mitchell,  W.  H.  Newall,  W.  B.  Skelton,  D.  J.  McGilli- 
cuddy,  W.  H.  White,  S.  M.  Carter,  J.  G.  Chabot,  A.  B.  Savage, 
and  H.  W.  Oaks,  for  the  defendants. 

»»''  HASKELL,  J.  Debt  upon  the  bond  of  a  collector  of 
taxes.    The  declaration  calls  for  the  penal  sum  of  the  bond  aa 
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damages  without  suggesting  that  any  condition  whatever  is  con- 
tained in  the  bond.  The  action  is  against  the  principal  and  five 
sureties.  The  first  four  sureties  plead  non  est  factum.  Under 
this  plea  they  assert  an  assurance  by  the  principal,  at  the  time 
they  signed  the  bond,  that  certain  persons  were  to  become  sure- 
ties who  did  not  do  so.  Failure  to  procure  those  persons  as  sure- 
ties could  not  affect  the  liability  of  the  four  sureties  who  did  sign. 
They  may  have  been  deceived  by  their  principal,  but  the  obligee 
is  innocent  of  the  deception,  and  should  not  be  affected  thereby, 
otherwise  it  could  not  safely  accept  an  apparently  good  bond 
when  presented  for  approval:  State  v.  Peck,  53  Me.  284. 

By  brief  statement,  the  four  sureties  also  say  that  they  signed 
the  bond  "on  or  about  the  second  day  of  June,  1893,"  and  that  it 
was  on  that  day  "approved  and  accepted"  and  "placed  in  the 
files  of  the  papers  of  the  city  of  Lewiston,"  the  obligee.  This 
statement  makes  it  the  valid  bond  of  the  principal  and  these  four 
sureties.  These  sureties  further  plead  that  thereafterward  the 
obligee  procured  the  fifth  surety,  thereby  ^altering  the  bond  in  a 
material  particular  and  destroying  its  validity.  The  evidence 
does  not  fully  support  these  averments.  The  record  of  the  meet- 
ing of  the  board  of  mayor  and  aldermen,  June  2d,  reads:  "Bond 

of    J.    E.     Gagne    accepted    and    approved Voted    to 

adjourn  to  June  14,  at  7:30  P.  M."  At  that  meeting:  "The  mat- 
ter of  requiring  extra  bonds  of  the  tax  collector  referred  to 
Messrs.  Barker  and  Provost."  In  pursuance  of  this  vote,  it  is 
to  be  inferred  that  the  collector  was  called  upon  to  furnish  an- 
other surety,  for  that  surety  testifies: 

3®^  "Q.  How  came  you  to  sign  the  bond?  A.  Gagne  asked 
me  if  I  was  going  to  sign  the  bond.  I  told  him  I  would  see  who 
was  on,  and  see  what  I  would  do.  The  next  morning  he  came  to 
me,  and  said.  Will  you  sign  the  bond?  I  said,  I  will  see;  he 
said,  The  bond  is  down  to  Reny^s.  I  said,  I  will  go  down  and  see; 
he  says.  Provost  and  Auger  are  going  to  sign  the  bond.  I  said. 
Provost  is  going  to  be  on  there?  He  says.  Yes;  and  Auger?  he 
says,  Yes.  I  went  down  there  and  went  to  the  store.  L'Heureux 
and  I  had  some  conversation  together;  then  he  presented  the 
bond;  L'Heureux  says,  Will  you  sign  the  bond?  I  said,  I  don't 
think  I  will;  he  says.  Why?  Said  I,  I  want  a  few  more  names 
on.  He  says.  Provost  is  going  to  sign.  After  he  told  me  that 
Provost  was  going  to  sign.  Well,  says  I,  if  Provost  signs,  I  will 
sign.    I  did  sign  it. 

"Q.    You  declined  to  sign  until  you  were   assured  by  Mr. 
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L'Heureux  that  Mr.  Provost  was  going  to  sign?    A.    Yes,  sir. 

"Q.  Was  that  the  inducement  that  made  you  sign  the  bond? 
A.    Yes,  sir. 

"Q.     His  assurance?    A.    Yes,  sir/* 

From  this  evidence  it  appears  that  the  collector  applied  to  the 
surety  to  sign  his  bond,  and  assured  him  that  certain  other  per- 
sons were  also  to  sign  who  did  not,  and  told  him  that  the  bond 
was  at  Eeny's  store,  and  the  surety  said  he  would  go  down  and 
see.  One  of  the  aldermen,  other  than  those  to  whom  the  mat- 
ter had  been  referred,  produced  the  bond,  and  after  assuring  him 
that  the  other  persons  named  by  the  collector  were  going  to  sign, 
and  upon  the  strength  of  that  assurance  he  signed  it.  This  rep- 
resentation originally  was  made  by  the  collector,  and  as  the  bond 
could  not  properly  be  intrusted  to  strangers,  the  aldermen  who 
had  the  matter  in  charge  for  the  city  undoubtedly  intrusted  it  to 
one  of  their  associates  as  the  collector's  friend  to  enable  him  to 
procure  the  additional  surety.  To  compass  this  result,  the  bond 
was  produced  by  the  alderman  to  whom  it  had  been  loaned,  not 
as  an  agent  of  the  city,  but  as  a  friend  of  the  collector;  and  any 
representations  ^®*  of  the  collector  repeated  by  this  alderman 
were  in  no  sense  representations  of  the  city.  They  were  repre- 
sentations of  the  collector  only,  and  therefore  the  fact  pleaded, 
that  the  city  procured  the  fifth  surety,  is  not  proved;  so  that  the 
question  is  whether  the  procurement  of  an  additional  surety  by 
the  collector  himself  releases  the  four  sureties  who  had  already 
signed  the  bond. 

One  who  signs  an  official  bond  as  surety  at  the  request  of  the 
principal  thereby,  qua  the  obligee,  gives  him  implied  authority  to 
procure  additional  sureties  to  make  the  bond  satisfactory  to  the 
obligee.  That  is  the  only  practical  way  to  procure  an  official 
bond,  und  it  makes  no  difference  when  the  additional  sureties  are 
obtained.  If  the  bond  be  approved  by  the  obligee,  and  before 
the  principal  enters  upon  the  duties  of  his  office,  at  the  request  of 
the  obligee,  the  principal  procures  additional  sureties,  the  act 
comes  within  the  implied  authority  given  when  the  existing  sure- 
ties executed  the  bond  on  their  part.  The  proceedings  would  be 
■wholly  for  their  benefit,  and  not  change  the  obligation  between 
the  obligor  and  obligee  in  the  slightest  particular,  and  upon  no 
principle  of  law  can  it  be  said  to  destroy  the  bond.  The  defense 
of  the  four  sureties,  that  a  fifth  had  been  added  after  the  bond 
had  once  been  approved  and  before  the  principal  entered  upon 
the  duties  of  his  office,  must  fail.    Nor,  after  the  approval  of  the 
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bond  and  before  the  commitment  of  taxes,  can  notice  by  these 
fureties  of  their  claim  to  be  relieved  by  reason  of  procuring  a 
fifth  surety  have  any  effect.  They  had  become  legally  bound  for 
the  official  conduct  of  the  collector.  Nothing  short  of  informa- 
tion that  would  require  the  city  government,  in  the  exercise  of 
proper  prudence,  to  withhold  the  commitment  of  taxes  from  the 
collector  could  relieve  them  from  liability  on  their  bond.  It  is 
not  pretended  that  any  such  information  was  furnished,  nor  that 
any  facts  existed  that  would  warrant  such  action  by  the  city. 
This  defense,  therefore,  must  fail. 

The  fifth  surety  defends  upon  the  ground  of  being  induced  to 
sign  by  reason  of  the  assurance  that  certain  other  persons  were 
also  to  sign.  As  before  shown,  this  defense  cannot  prevail,  in- 
asmuch as  it  was  not  the  inducement  of  the  obligee. 

All  the  sureties  plead  that  the  bond  contained  a  condition  for 
******  the  faithful  performance  of  official  duty  for  the  municipal 
year  "ensuing  the  month  of  March,  1894."  and  that  the  principal 
has  performed  the  same.  All  the  parties  agree  that  the  bond  was 
intended  for  the  municipal  year  "ensuing"  the  month  of  March, 
1893,  and  supposed  that  it  was  so  conditioned.  It  is  a  clear 
case  of  mutual  mistake  which  equity  corrects.  This  case  is  on 
report  with  a  stipulation  that,  if  damages  are  recoverable,  they 
may  be  assessed  below  as  upon  motion  to  chancer  the  penalty  of 
the  bond. 

We  are  satisfied  that  the  bond  is  the  valid  deed  of  all  the 
defendants  and  that  the  plaintiff  should  recover  damages.  To 
this  end  a  default  should  be  entered,  in  order  that,  on  process  in 
equity,  the  bond  may  be  corrected,  unless  the  parties  may  so 
agree,  after  which  appropriate  damages  may  be  assessed. 

Defendants  defaulted.    Damages  to  be  assessed  below. 

OFFICIAL  BONDS— LIABILITY  OF  SURETIES— SIGNING  ON 
CONDITION  THAT  OTHERS  SIGN— The  sureties  on  an  official 
bond,  by  tlie  act  of  giving  tlieir  principal  the  possession  and  control 
of  <hc  bond,  after  they  have  affixed  their  signatures  thereto,  con- 
stitute him  their  agent  for  the  purpose  of  delivering  it  to  the  proper 
authorities,  and  if  someone  has  to  suffer  t)ecause  he  has  exceeded 
his  powers,  as  by  delivering  the  bond  without  procuring  the  signa- 
ture of  a  person  who.  it  was  understood,  was  to  be  one  of  the  obli- 
gors, the  loss  must  fall  on  the  sureties  who  have  thus  declaimed  by 
their  acta  that  he  could  be  relied  upon  to  carry  out  their  intentions, 
unless  It  is  shown  that  the  obligee  has  notice,  either  actual  or  con- 
structivo,  that  the  conditions  under  which  he  obtained  possession  of 
the  bond  have  not  been  complied  vrith:  King  County  v.  Ferry,  5 
Wash.  536:  34  Am.  St.  Rep.  880.  Where  a  public  officer  procured 
the  signatures  of  sureties  on  his  official  bond  on  the  assurance  that 
he  would  procure  certain  others,  which  he  failed  to  do,  the  signers 


436  Maxcy  Manufacturing  Co.  v.  Burnham.     [Main^ 

cannot  evade  liability  If  the  obligee  had  no  notice  of  the  condition 
and  the  bond  was  complete  in  form:  Carrol  County  v.  Ruggles,  69^ 
Iowa,  269;  58  Am.  Rep.  223;  Nash  v.  Fugate,  32  Gratt.  595;  34  Am. 
Rep.  780;  Cutler  v.  Roberts,  7  Neb.  4;  29  Am.  Rep.  371,  and  note. 
But  where  the  defendant  signed  an  injunction  boncf  as  surety,  and 
delivered  it  to  the  principal  on  condition  that  it  was  not  to  be  deliv- 
ei-ed  to  the  obligee  unless  certain  otiiers  also  signed  it  as  sureties,. 
nnd  the  principal  delivered  it  in  violation  of  that  condition,  it  wa» 
held  tiiat  the  defendant  was  not  liable:  Guild  v.  Thomas,  54  Ala. 
414;  25  Am.  Rep.  703,  and  extended  note. 
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[89  Maine,  538.] 

AGENCY.— AN  UNKNOWN  PRINCIPAL  MAY,  UPON  DIS- 
COVERY, be  held  for  the  acts  of  his  agent  within  the  scope  of  the 
authority  of  the  latter. 

AGENCY— HUSBAND  AND  WIFE.- A  wife  is  liable  for  ma- 
terial which  goes  into  her  dwelling-house,  when  such  material  is 
sold  and  delivered  to  the  husband  upon  his  credit  under  the  belief 
that  he  Is  the  owner  of  the  house,  and  it  subsequently  appears  that 
he  was  acting  merely  as  the  agent  of  his  wife. 

AGENCY— HUSBAND  AND  WIFE.— If  a  husband  has  the 
general  management  of  his  wife's  property,  and,  with  her  knowledge, 
orders  lumber  which  is  used  in  the  erection  or  repair  of  buildings 
upon  her  land,  a  jury  is  justified  in  finding  that  the  husband  acted 
as  the  agent  of  his  wife. 

.  AGENCY— HUSBAND  AND  WIFE.— If  a  husband  has  the 
general  management  of  his  wife's  property,  and,  with  her  knowl- 
edge, orders  lumber  which  is  used  in  the  repair  of  buildings  upon  her 
land,  she  cannot  repudiate  that  particular  act  performed  for  her 
benefit  within  the  scope  of  that  authority  or  management,  simply 
on  the  ground  that,  in  that  instance,  the  act  of  her  agent  was  not 
In  harmony  with  her  private  opinion  or  wishes,  especially  when 
her  objections  are  not  made  known  to  the  party  furnishing  the 
lumber. 

AGENCY— RE  YOC ATION.— Third  parties  dealing  bona  fide 
with  one  who  has  been  accredited  to  them  as  an  agent  are  not  af- 
fected by  the  revocation  of  his  agency,  unless  notified  of  such  revo- 
cation. This  rule  applies  when  a  husband  is  acting  as  agent  for  hi» 
wife. 

E.  0.  and  F.  E.  Beane,  for  the  appellant. 

G.  W.  Heselton,  for  the  appellee. 

639  WHITEHOUSE,  J.  The  plaintiff  corporation  obtained  a 
verdict  against  the  defendant  for  the  price  of  certain  lumber 
alleged  to  have  been  furnished  upon  the  order  of  her  husband  and 
used  in  finishing  and  repairing  the  dwelling-house  owned  by  her 
and  occupied  by  her  and  her  husband,  and  the  defendant  brings 
the  case  to  this  court  on  exceptions  and  motion  for  a  new  trial. 

It  satisfactorily  appears  from  the  evidence  that  all  of  the  lum- 
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ber  ^'^^  and  materials  comprised  in  the  account  annexed  to  the 
writ,  with  the  exception  of  a  portion  of  the  flooring  described  in 
the  first  item,  were  used,  with  the  knowledge  of  the  defendant, 
for  the  improvement  of  her  property;  but  it  is  contended  in  her 
behalf  that  she  was  not  the  contracting  party  and  had  no  respon- 
sibility for  the  payment  of  the  debt. 

Neither  the  plaintiff  corporation,  nor  any  of  its  servants  had 
any  knowledge  at  the  time  of  the  delivery  of  the  lumber,  -nor 
for  several  years  thereafter,  that  the  defendant  had  title  to  the 
house  in  which  it  was  to  be  used.  The  items  were  all  charged  to 
the  defendant's  husband,  and  were  undoubtedly  sold  on  his 
credit  upon  the  assumption  that  he  was  the  owner  of  the  estate. 
But  it  is  confidently  urged  in  behalf  of  the  plaintiff  that  the  evi- 
dence was  ample  to  warrant  the  jury  in  finding  that  the  defend- 
ant's husband,  in  making  the  purchase  of  this  lumber,  was  au- 
thorized to  act,  and  did  act,  as  the  agent  of  his  wife,  and  al- 
though this  fact  was  not  disclosed  by  him  at  the  time,  the 
plaintiff,  on  discovering  the  agency,  could  rightfully  proceed, 
as  it  did,  directly  against  the  defendant  as  principal. 

In  her  direct  examination,  the  defendant  stated,  it  is  true,  that 
she  never  authorized  or  directed  her  husband  to  "purchase 
any  of  the  goods  charged  in  this  bill";  that  on  one  occasion  he 
wanted  to  get  some  material  to  lay  the  floors,  and  she  told  him 
they  owed  enough,  she  would  "put  no  more  money  into  it;  she 
didn't  wish  to  run  in  debt  any  more."  But  on  cross-examination 
she  testified  inter  alia,  as  follows:  "I  bought  the  land  on  which 
the  house  sits.  The  house  is  in  my  name We  live  to- 
gether there  on  the  premises  and  have  since  the  house  was  built. 
My  husband  had  the  entire  management  of  getting  the  lumber  to 
build  the  house  and  the  materials  that  were  put  into  the  house; 

he  superintended  the  construction  of  the  house I  never 

forbid  him  from  getting  lumber  to  put  into  the  house 

He  generally  got  what  he  wanted  and  put  into  the  house;  he  con- 
sulted me  about  some  things.  Some  things  that  he  got  wa 
talked  over  and  some  we  did  not." 

It  also  appears  in  evidence  that,  some  three  years  prior  to  the 
transaction  in  question,  another  bill  of  lumber  was  purchased 
of  the  '^^  plaintiff  by  the  defendant's  husband,  paid  for  by  him, 
and  used  in  the  construction  of  the  same  dwelling-house.  The 
defendant  admitted  that  she  never  gave  notice  to  the  plaintiff, 
or  qnyone  else,  not  to  sell  her  husband  lumber  to  go  into  the 
house. 
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What  facts  shall  he  deemed  sufficient  evidence  of  a  hushand'a 
agency  under  such  circumstances  is  a  question  that  has  fre- 
quently been  considered  hy  this  court.  In  Verrill  v.  Parker,  65 
Me.  578,  it  is  tersely  stated  by  the  court  that  the  wife  was  liable 
"because  the  labor  was  done  upon  her  property  and  for  her  bene- 
fit and  expended  before  her  eyes."  In  the  recent  case  of  Eoberts 
V.  Hartford,  86  Me.  460,  the  general  principle  is  clearly  stated 
as  follows:  **When  a  husband  has  the  general  management  of  hi& 
wife's  property  and  with  her  knowledge  orders  lumber  which  is 
used  in  the  erection  or  repair  of  buildings  upon  her  land,  a  jury 
will  be  justified  in  finding  that  the  husband  acted  as  her  agent.'* 
And  in  conclusion  it  is  further  said:  "On  the  whole,  it  is  th& 
opinion  of  the  court  that  it  is  best  in  all  such  cases  to  leave  the 
question  of  agency  to  the  jury;  that  in  most  cases,  they  will  be 
likely  to  decide  truthfully  as  well  as  equitably.'* 

In  the  case  before  us,  the  question  of  agency  was  fairly  sub- 
mitted to  the  jury  under  instructions  which  were  in  substantial 
accordance  with  the  principle  laid  down  in  the  cases  cited. 

The  counsel  for  the  defendant,  however,  specially  complains  of 
the  instruction  that  the  defendant  might  be  liable  notwithstand- 
ing the  objections  she  may  have  made  to  her  husband  respecting 
certain  improvements,  provided  her  objections  were  not  made 
known  to  the  plaintiff.  But  if  the  defendant  had  allowed  her 
husband  to  exercise  general  authority  in  the  management  and 
control  of  her  property  and  the  purchase  of  lumber  for  the  erec- 
tion of  the  house,  it  is  an  elementary  principle  of  agency  that  she 
could  not  repudiate  a  particular  act  performed  for  her  benefit 
within  the  scope  of  that  authority,  simply  because,  in  that  in- 
stance, the  conduct  of  her  agent  was  not  in  harmony  with  her 
private  opinion  or  wishes.  Third  parties  dealing  bona  fide  with 
one  who  has  been  accredited  to  them  as  an  agent  are  not  affected 
by  the  revocation  '^^^  of  his  agency,  unless  notified  of  such  revo- 
cation:   Wharton's  Agency,  sec.  3,  and  cases  cited. 

Again,  there  was  testimony  tending  strongly  to  show  that  a 
large  part  of  the  flooring,  charged  in  the  first  item  of  the  account,^ 
was  never  used  in  the  defendant's  house,  but  was  sold  by  the  hus- 
band to  another  party;  and  the  defendant  insists  that  in  no  event 
could  the  jury  have  been  authorized  to  find  the  defendant  liable 
for  the  part  thus  sold. 

But  it  was  in  evidence,  and  not  controverted,  that  the  items  of 
credit  came  from  the  separate  property  of  the  defendant's  hus- 
band; and  as  these  items  would  be  legally  appropriated  to  extin« 
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guish  the  earliest  items  on  the  debit  side  of  the  account,  the  dis- 
position of  the  lumber  obtained  under  the  first  item  became 
ImmateriaL 

The  evidence  was  suflBcient  to  authorize  the  verdict,  and  there 
seems  to  be  no  valid  reason  for  disturbing  it. 

Motion  and  exceptions  overruled. 


AGENCY  —  LIABILITY     OF     UNDISCLOSED     PRINOIPAL.-.- 

VVbere  oue  contracts  as  agent  without  naming  bis  principal,  who 
is  unliuown,  the  contract  inures  to  the  benefit  of  the  principal,  if 
ratified  by  him,  and  both  are  bound  thereby:  Waddill  v.  Sebree, 
88  Va.  .1012;  21)  Am.  St.  Kep.  7G6.  Where  one  is  conducting  a  separ- 
ate business  m  his  own,  name,  but  with  the  property  of  an  undis- 
closed principal,  the  latter  is  bound,  and  cannot  escape  liability  by 
some  secret  limitation  on  the  authority  of  the  former:  Hubbard  v. 
Tenbroolc,  124  Pa.  St.  291;  10  Am.  St.  Rep.  586,  and  note;  Eastern 
R.  K.  Co.  V.  Benedict,  5  Gray,  561:  66  Am.  Dec.  389. 

AGENCY- HUSBAND  AGENT  FOR  WIFE.— Where  a  wife  as- 
sents to  a  contract  made  by  her  husband  for  materials  to  be  used  in 
the  erection  of  a  building  on  her  separate  estate,  and  knowingly  re- 
ceives them  and  assents  to  their  application  to  her  property,  she  is 
bound  by  such  contract:  Bodey  v.  Thacltara,  143  Pa.  St.  171;  24 
Am.  St.  Rep.  526.  The  husband  of  a  married  woman  may  be  by 
her  constituted  her  agent  for  the  management  of  her  separate  es- 
tate, and  if  he,  being  such  agent,  purchases  articles  for  her  or  for 
her  separate  estate,  or  sut>plies  for  her  tenants  thereon,  she  is  lia- 
ble therefor:  Brown  v.  Thompson,  31  S.  C.  436;  17  Am.  St.  Rep.  40. 
Fiudmg  that  husband  acted  as  duly  authorized  agent  of  wife,  in 
employing  perf:on  to  perform  labor  upon  the  wife's  house,  is  justi- 
fied, in  a  proceeding  to  enforce  a  mechanic's  lien  therefor,  by  evi- 
dence that  the  husband  had  general  management  of  the  property, 
that  he  employed  the  petitioner  to  perform  the  work,  that  the  wife 
knew  be  was  working  on  the  house,  and  that  she  personally  gave 
him  directions  as  to  part  of  the  work:  Wheaton  v.  Trimble,  145 
Mass.  345;  1  Am.  St.  Rep.  463,  and  note.  Wife  may  appoint  her  hus- 
band as  agent  with  respect  to  lier  separate  estate:  Third  Nat.  Bank 
T.  Guenther,  123  N.  Y.  568;  20  Am.  St.  Rep.  780,  and  note. 

AGENCY— REVOCATION— THIRD  PARTIES  NOT  AFFECTED 
UNTIL  NOTICE  OF.— Implied  authority  of  agent  arising  from  gen- 
eral employment  continues  after  the  agency  has  in  reality  ceased,  as 
far  as  txincerns  parties  who  have  given  credit  before,  and  still  con- 
tinue to  give  credit  to  it,  and  who  have  not  actually  been  notified 
of  the  change,  and  cannot  be  presumed  to  liave  had  notice  of  the 
change:  Tier  v.  Lamnson,  35  Vt.  179;  82  Am.  Dec.  634,  and  note; 
Van  Dusen  v.  Star  Quartz  MIn.  Co.,  36  Cal.  571;  95  Am.  Dec.  209; 
Diversy  v.  Kellogg,  44  IlL  114;  92  Am.  Dec.  154. 
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Emery,  Appellant. 

[89  Mainb,  644.] 

JUDGMENTS  PENDING  INSOLVENCY  PROCEEDINGS. 
If,  after  proceedings  in  insolvency  have  been  instituted,  judgment  Is 
recovered  upon  a  debt  provable  under  those  proceedings,  the  origi- 
nal debt  is  thereby  merged  in  the  judgment  so  far  as  to  defeat  any 
claim  for  an  allowance  under  it  against  the  insolvent  estate;  and  the 
judgment  is  not  provable  against  the  estate  of  the  debtor  because 
it  did  not  exist  at  the  time  of  the  initiation  of  the  insolvency  pro- 
ceedings. 

JUDGMENTS  PENDING  BANKRUPTCY  PROCEEDINGS. 
A  discharge  in  bankruptcy  is  a  bar  to  a  judgment  entered  after  the 
commencement  of  the  bankruptcy  proceedings,  upon  a  claim  prov- 
able in  such  proceedings. 

A.  Simmoiis,  for  the  appellants. 

S.  J.  &  L.  L.  "Walton,  for  the  appellees. 

B44  FOSTEE,  J.  The  appellants,  on  December  6,  1889, 
brought  suit  in  this  court  on  a  claim  due  them  from  Leonard  H. 
Walker,  who  was  afterward,  on  March  18,  1890,  adjudged  insol- 
vent on  petition  of  his  creditors  by  the  insolvent  court  of  Somer- 
set county. 

The  appellants  proved  their  claim  jn  the  insolvency  court, 
April  8,  1890,  in  accordance  with  section  25,  chapter  70  of  the 
Eevised  Statutes.  Walker's  discharge  was  denied  in  the  insol- 
vency court,  Sept.  12,  1891.  Judgment  was  rendered  in 
the  original  suit  in  this  court  at  the  September  term,  1892,  and 
execution  issued  thereon  for  the  full  amount  of  the  appellants' 
claim. 

In  July  1895,  before  any  dividend  was  declared,  the  creditors 
of  Walker  filed  objections  to  the  claim  of  the  appellants  in  the 
^"^^  insolvency  court,  on  the  ground  that  the  appellants  had  re- 
covered judgment  on  this  claim  in  the  supreme  judicial  court 
subsequent  to  the  commencement  of  insolvency  proceedings. 
Those  objections  were  sustained,  and  an  appeal  taken  to  this 
court. 

We  think  the  objections  were  properly  sustained,  and  the  rul- 
ing of  the  court  below  correct.  It  was  in  accordance  with  a  series 
of  decisions  by  which  it  has  been  held  that  if,  after  proceedings 
in  insolvency  have  been  instituted,  judgment  is  recovered  upon 
a  debt  provable  under  those  proceedings,  the  original  debt  is 
thereby  merged  in  the  judgment,  so  far  as  to  defeat  any  claim  for 
an  allowance  under  it  against  an  insolvent  estate,  and  the  judg- 
ment is  not  provable  against  the  estate  of  the  debtor,  because  it 
did  not  exist  at  the  time  of  the  initiation  of  insolvency  proceed- 
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ings:  Sampson  v.  Clark,  2  Gush.  173;  Bradford  v.  Eice,  103 
Mass.  472;  3  Am.  Eep.  483;  Wyman  v.  Fabens,  111  Mass.  77, 
^0;  and  if  recovered  after  the  first  publication  of  notice  of  issu- 
ing the  warrant  it  will  defeat  the  proof  of  the  original  debt: 
Sampson  v.  Clark,  2  Cush.  173;  Wyman  v.  Fabens,  111  Mass. 
77.  And  the  original  claim  ceased  to  be  provable,  because  it  was 
extinguished  by  the  judgment,  so  far  as  to  defeat  any  claim  for 
allowance  under  it. 

The  creditor,  by  proceeding  to  take  judgment,  has  changed  the 
form  of  his  debt  and  secured  the  benefit  of  conclusive  evi- 
■dence  of  it,  as  well  as  an  extension  of  the  period  of  limitation 
thereon,  and  is  thereby  held  to  have  elected  to  abandon  his  right 
to  prove  the  claim  against  the  estate,  and  to  look  to  the  debtor 
personally  for  the  collection  of  his  judgment. 

It  must  be  borne  in  mind  that  this  claim  was  one  that  arose 
after  the  enactment  of  the  insolvent  law,  and  therefore  the  reas- 
oning applied  in  Eoss  v.  Tozier,  78  Me.  312,  and  Wilson  v. 
"Bunker,  78  Me.  313,  in  reference  to  impairing  the  obligation  oi 
contract,  has  no  application  here,  for  in  those  cases  the  contracts 
were  in  existence  at  the  time  of  the  passage  of  the  insolvent  law. 

ITor  do  we  go  further  than  to  hold  the  doctrine  herein  enun- 
ciated applicable  to  insolvency  proceedings  under  the  insolvent 
law  of  this  state,  and  not  to  proceedings  under  the  bankruptcy 
law  of  ^*^  the  United  States.  A  different  rule  might  be  held  to 
apply  in  such  case,  and  for  constitutional  reasons,  as  stated  in 
Boynton  v.  Ball,  121  U.  S.  457,  where  the  supreme  court  of  the 
United  States  has  decided  that  a  debt  provable  in  bankruptcy, 
although  merged  in  a  judgment  entered  up  after  the  commence- 
ment of  bankruptcy  proceedings,  still  remains  the  same  debt  on 
which  the  action  was  brought,  and  that  such  a  judgment  is 
■discharged  by  the  debtor's  discharge  in  bankruptcy.  And  the 
very  recent  case  of  Huntington  v.  Saunders,  166  Mass.  92,  is  to 
the  same  effect,  holding  that  a  discharge  in  bankruptcy  is  a  bar 
to  a  judgment  entered  after  the  commencement  of  the  bank- 
ruptcy proceedings,  upon  a  claim  provable  in  such  proceedings 
and  thereby  modifying  the  previous  decisions  in  that  state  so  far 
as  they  differ  from  it  in  respect  to  the  effect  of  discharges  in 
bankruptcy. 

In  the  case  at  bar  no  discharge  was  ever  obtained  in  the  in- 
solvent court.  The  appellants  having  presented  their  claims  in 
the  insolvent  court,  it  became  subject  to  the  jurisdiction  of  that 
court,  and  the  evidence  of  indebtedness  should  not  have  been  with- 
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drawn  to  form  the  basis  of  a  judgment  in  the  other  court  until 
the  amount  of  the  dividend  had  been  ascertained,  paid,  and  in- 
dorsed thereon.  The  action  in  the  supreme  court  could  hava 
been  continued  for  judgment  until  the  dividend  had  been  de- 
clared and  paid.  But  by  withdrawing  the  evidence  of  indebtness,. 
or  taking  judgment  upon  the  same  in  full  in  the  supreme  court,, 
after  coijimencement  of  proceedings  in  insolvency  (Sampson  v. 
Clark,  2  Cush,  173),  the  claim  was  merged  in  that  judgment,  and 
thereby  the  appellants  must  be  held  to  have  waived  their  right* 
in  the  insolvent  court,  and  cannot  have  judgment  in  both  courts,. 
for  the  reasons  hereinbefore  stated. 
Appeal  dismissed  with  costs. 

BANKRUPTCY.— JUDGMENTS  OBTAINED  PENDING  PRO- 
CEEDINGS in  bankruptcy  upon  a  debt  provable  therein  is  barred 
by  the  subsequent  discharge  of  the  judgment  debtor  in  such  bank- 
rupt proceedings:  Loeheimer  v.  Stewart,  91  Tenn.  385;  30  Am,  St. 
Rep.  8S7,  and  note.  In  an  action  on  a  judgment  obtained  in  New 
Hampshire,  after  defendant  had  been  adjudged  a  bankrupt,  on  a 
debt  provable  in  bankruptcy,  a  certificate  of  his  subsequent  dis- 
charge in  bankruptcy  is  no  bar  to  the  action  in  Massachusetts,  there 
being  no  evidence  of  a  different  law  and  practice  in  New  Hamp- 
shire: Bradford  v.  Rice,  102  Mass.  472;  3  Am.  Rep.  483. 

JUDGMENTS  AGAINST  INSOLVENTS:  See  note  to  Wells  v.  At- 
kins, 68  Vt.  191;  54  Am.  St.  Rep.  882. 


Embden  v-  Lisherness. 

[89  MAINE,  578.] 

JUDGMENTS  AS  ESTOPPEL.— A  judgment,  to  be  conclu- 
sive as  an  estoppel,  must  have  been  rendered  upon  the  merits  of  th& 
case,  and  the  same  subject  matter. 

RES  JUDICATA.— IF  SEVERAL  ISSUES  ARE  PRESENT- 
ED  BY  THE  PLEADINGS,  and  the  record  fails  to  show  upon  which 
In  fact  the  judgment  was  rendered,  it  Is  competent  to  show  that 
fact  by  evidence  aliunde,  not  to  contradict  the  record,  but  in  sup- 
port of  it. 

JUDGMENTS-EVIDENCE.~If  the  record  does  not  disclose 
the  precise  Issues  raised  and  claims  considered  and  which  pass  into 
judgment  in  the  action,  they  may  be  shown  by  parol  evidence. 

E.  N.  Merrill  and  G.  W.  Gower,  for  the  plaintiff. 

A.  Simmons,  for  the  defendant. 

8T8  FOSTEE,  J.  Action  of  debt,  brought  under  section  175^ 
chapter  6,  of  the  Kevised  Statutes,  to  recover  two  hundred  and 
seven  dollars,  the  amount  of  tax  assessed  upon  defendant's  real 
estate  for  the  year  1889. 

It  is  admitted  that  the  tax  was  legally  assessed  and  has  never 


Feb.  1897.]  Embden  v.  Lisherness.  44ft 

been  paid;  that  at  the  December  term  of  this  court  for  the  county 
of  Somerset,  an  action  of  debt  was  tried,  in  which  StiUman  A. 
Walker,  collector  of  taxes  for  the  plaintiff  town,  was  plaintiff,, 
and  against  this  same  defendant;  that  tho  suit  was  brought  by 
the  collector  under  section  141,  chapter  6,  ol  the  Revised  Statutes 
to  recover  the  same  tax.  The  plea  in  that  action  was  the 
general  issue.  The  jury  returned  a  general  verdict  for  the  de- 
fendant. 

In  the  present  action,  the  plea  is  the  general  issue,  with  brief 
statement  of  the  former  judgment  as  a  bar  to  the  maintenance 
of  this  suit.  The  plaintiff  in  this  action  offered  to  prove  by 
parol  that  the  only  issue  upon  which  said  former  cause  was  tried 
was  that  of  '^'^^  "due  notice  and  demand"  given  to  and  made 
upon  the  defendant  by  Walker  as  collector  before  the  bringing  of 
said  former  suit.  This  testimony  was  objected  to  by  the  defend- 
ant, and  the  only  question  before  the  court  is  upon  the  admis- 
sibility of  this  evidence.  If  admissible,  judgment  is  to  be  ren- 
dered for  the  plaintiff. 

We  think  it  admissible.  At  the  former  trial  at  which  the  gen- 
eral issue  was  pleaded,  it  was  competent  for  the  defendant  to 
show  that  no  "due  notice"  had  been  given  before  the  bringing  of 
the  suit,  as  required  by  the  statute  authorizing  a  collector  of  tax- 
es to  sue  in  his  own  name.  This  was  the  issue  presented,  and 
upon  which  the  defendant  prevailed.  The  merits  of  the  case  ex- 
cept as  to  the  question  of  due  notice,  were  not  passed  upon. 

The  gist  of  the  present  suit  is,  whether  the  defendant  owes  the 
tax  for  which  he  is  sued.  The  only  defense  is,  that  the  collector 
of  taxes  brought  suit  for  the  same  at  a  former  term,  and  in  the 
trial  the  defendant  prevailed.  In  that  suit  it  was  essential  to 
show  "due  notice"  as  well  as  a  legal  tax.  Failure  to  do  either,, 
and  the  verdict  would  be  the  same.  Both  allegations  in  the  writ 
had  to  be  established  to  make  out  a  prima  facie  case.  The  rec- 
ord of  that  case  is  before  us;  but  with  the  general  issue  alone 
pleaded,  and  with  a  general  verdict  of  "does  not  owe,"  how  are  we 
enabled  to  tell  upon  which  allegation  the  defendant  succeeded? 
There  is  nothing  as  appears  from  the  record  to  determine  this 
question.  Whether  it  was  for  want  of  due  notice,  or  the  want 
of  a  legal  tax,  can  be  shown  only  by  evidence  aliunde  the  record^ 
and  the  point  upon  which  the  case  turned  must  necessarily  be 
proved,  if  proved  at  all,  by  such  evidence.  This  is  what  the 
plaintiff  in  the  present  suit  offered  to  prove. 
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A  judgment,  in  order  to  be  conclusive  as  an  estoppel,  must 
have  been  rendered  upon  the  merits  of  the  case,  and  the  same 
subject  matter:  Clark  v.  Young,  1  Cranch,  181,  194;  Phelps  v. 
Harris,  101  U.^S.  370;  Dunlap  v.  Glidden,  34  Me.  517,  519;  Hill 
V.  Morse,  61  Me.  541;  Smith  v.  Brunswick,  80  Me.  189;  Young 
V.  Pritchard,  75  Me.  513,  517;  Arnold  v.  Arnold,  17  Pick.  4; 
Cunningham  v.  Foster,  49  Me.  68,  70. 

"^^  It  is  well  settled  that  where  several  issues  are  presented  by 
the  declaration  and  pleadings,  and  the  record  fails  to  show  upon 
which  in  fact  the  judgment  was  rendered,  it  is  competent  to  show 
the  fact  by  evidence  aliunde,  not,  however,  to  contradict  the  rec- 
ord, but  in  support  of  it:  Dunlap  v.  Glidden,  34  Me.  517;  Jones 
V.  Perkins,  54  Me.  393,  396;  Eogers  v.  Libbey,  35  Me.  200;  Chase 
V.  Walker,  26  Me.  555;  Cunningham  v.  Foster,  49  Me.  68,  and 
cases  there  cited.  See,  also,  Lander  v,  Arno,  65  Me.  26;  Hood  v. 
Hood,  110  Mass.  463;  Blodgett  v.  Dow,  81  Me.  197,  201.  See, 
also.  Walker  v.  Chase,  53  Me.  258,  a  leading  case  in  this  state 
where  this  doctrine  is  fully  considered. 

While  the  rule  is  strict  that  evidence  aliunde  cannot  be  intro- 
duced to  contradict  the  record,  it  is  a  universally  acknowledged 
rule  that  a  judgment  obtained  upon  the  ground  that  an  alleged 
demand  is  not  yet  due  is  no  bar  to  an  action  subsequently  brought 
on  the  same  demand,  after  it  has  fallen  due:  Freeman  on  Judg- 
ments, sees.  268,  274. 

A  suit  upon  a  bond  before  condition  broken,  in  which  the  de- 
fendant prevails  on  that  account,  is  no  bar  to  an  action  brought 
against  the  same  defendant  after  condition  broken:  McFarlane 
V.  Cushman,  21  Wis.  401. 

So  where  a  suit  is  brought  for  several  demands,  some  of  which 
are  due,  and  others  of  which  are  not  due,  and  a  general  verdict 
is  given  for  the  plaintiff,  it  has  been  held  that  he  may  show  in  a 
second  suit  brought  upon  the  demands  not  due  in  the  trial  in  the 
first  suit,  that  they  were  disallowed  because  not  due:  Kane  v. 
Fisher,  2  Watts,  246;  Bull  v.  Hopkins,  7  Johns.  22. 

Thus  in  Perkins  v.  Parker,  10  Allen,  22,  in  a  real  action  where 
a  former  judgment  in  bar  was  set  up  in  defense,  the  court  held 
that  it  was  competent  for  the  demandant  to  introduce  parol  evi- 
dence that  there  were  two  distinct  grounds  of  defense  relied 
upon,  one  of  which  involved  only  the  question  whether  his  grant- 
or was  seised,  at  the  time  of  the  making  and  delivery  of  the  deed 
to  him,  and  that  this  ground  of  defense  was  established  by  proof. 
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and  that  for  this  cause  solely  the  judgment  was  rendered  in  favor 
of  the  ^^^  defendant,  and  not  by  reason  of  any  defect  in  the  title 
of  his  grantor. 

In  the  case  of  Whiting  v.  Burger,  78  Me.  287,  296,  our  court 
say:  "When  the  record  does  not  disclose  the  precise  issues  raised 
and  claims  considered  and  which  pass  into  judgment  in  the  ac- 
tion, they  may  be  shown  by  parol  evidence."  See,  also,  the  case 
of  Nashua  etc.  E.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  164  Mass. 
223,  226,  49  Am.  St.  Rep.  454,  where  the  court  hold  that  where 
there  are  several  demands  sued  in  one  action  and  the  plaintiff  ob- 
tains a  general  verdict  and  judgment,  the  record  of  such  judg- 
ment is  not  conclusive  evidence  that  all  of  the  demands  were 
included  therein,  and  will  not  bar  a  subsequent  action  for  such 
as  in  fact  were  not  adjudicated  upon.  The  general  tendency  of 
decisions  is  in  accord  with  this  doctrine. 

In  the  recent  case  of  De  SoUar  v.  Hanscome,  158  U.  S.  216,. 
the  court  say:  "Now  it  is  of  the  essence  of  estoppel  by  judgment 
that  it  is  certain  that  the  precise  fact  was  determined  by  the  for- 
mer judgment.  It  is  undoubtedly  settled  law  that  a  judgment  of 
a  court  of  competent  jurisdiction,  upon  a  question  directly  in- 
volved in  one  suit,  is  conclusive  as  to  that  question  in  another 
suit  between  the  same  parties.  But  to  this  operation  of  the  judg- 
ment it  must  appear,  either  upon  the  face  of  the  record  or  be 
shown  by  extrinsic  evidence  that  the  precise  question  was  raised 
and  determined  in  the  former  suit":  Russell  v.  Place,  94  U.  S. 
606. 

This  case  comes  within  the  rule  laid  down  in  the  foregoing  de- 
cisions. The  evidence  offered  is  not  contradictory  of  the  record 
in  any  way,  but  rather  in  aid  of  it,  by  showing  what  question 
was  determined  by  the  jury  in  finding  their  verdict.  That  ques- 
tion was  one  where  want  of  due  notice  entitled  the  defendant  to 
prevail.  Had  the  suit  been  upon  a  note  which  was  not  due,  and 
judgment  had  been  given  for  the  defendant  because  the  suit  was 
prematurely  commenced,  that  fact  undoubtedly  could  be  shown 
by  parol  in  a  subsequent  suit  after  the  note  had  become  due,  and 
would  constitute  no  bar  to  the  second  suit. 

Judgment  for  plaintiff  for  two  hundred  and  seven  dollars  and 
interest  from  date  of  writ. 


JUDGMENTS  AS  ESTOPPEL.— In  order  to  bar  a  second  action, 
the  circumstances  of  the  first  action  must  have  been  such  that  the 
plaintiff  might  have  recovered  for  the  same  cause  of  action  alleijed 
In  the  second.  An  adjudication  made  on  grounds  purely  technical, 
and  where  the  merits  coald  not  come  into  question,  is  limited  to  the 
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point  actually  decided,  and  will  not  preclude  a  subsequent  action 
brought  in  a  way  to  avoid  the  objection  which  proved  fatal  in  the 
first:  Converse  v.  Sicliles,  146  N.  Y.  200;  48  Am.  St.  Rep.  790. 

RES  JUDICATA— EVIDENCE.— When  the  record  does  not  settle 
the  question,  oral  evidence  is  admissible  to  show  what  was  In  fact 
■decided.  If  a  Judgment  may  have  been  based  upon  either  of  two 
or  more  issues  presented  in  the  pleadings,  it  is  not  conclusive  upon 
either,  unless  evidence  is  received  to  show  which  issue  was  In  fact 
determined  as  the  gi-ound  of  the  former  adjudication.  Uncertainty 
as  to  what  was  in  fact  decided  is  fatal  to  the  use  of  a  judgment  as 
an  estoppel:  Fahey  v.  Esterley  Machine  Co.,  3  N.  Dak.  220;  44  Am.  St. 
tlep.  554,  and  monographic  note  on  Proof  of  Res  Judicata,  562-572. 
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Betoher  v.  Hodgman. 

[63  MINNESOTA,  30.] 

INTEREST  —  EULB  FOB  COMPUTING— PARTIAL  PAY- 
MENTS.—The  United  States  rule  is  adopted  in  Minnesota  as  the 
law  for  computing  interest.  Hence,  when  partial  payments  have 
been  made,  the  rule  for  casting  interest  is  to  apply  the  payment, 
in  the  first  place,  to  the  discharge  of  the  interest  then  due.  If  the 
payment  exceeds  the  Interest,  the  surplus  goes  toward  discharging 
the  principal,  and  the  subsequent  interest  is  to  be  computed  on  the 
balance  of  principal  remaining  due.  If  the  payment  is  less  than  the 
interest,  the  surplus  of  interest  must  not  be  talien  to  augment  the 
principal,  but  Interest  continues  on  the  former  principal  until  the 
period  when  the  payments,  talien  together,  exceed  the  interest  due, 
and  then  the  surplus  is  to  be  applied  toward  discharging  the  prin- 
cipal, and  interest  is  to  be  computed  on  the  balance. 

Controversy  over  the  method  of  computing  interest.  There 
was  a  judgment  for  the  defendants,  Hodgman  and  another,  and 
the  plaintiff,  Betcher,  appealed. 

F.  M.  Wilson,  for  the  appellant. 

J.  C.  McClure,  for  the  respondents. 

^^  BUCK,  J.  In  this  case,  the  only  assignment  of  error  ia 
that  the  court  erred  as  to  the  proper  rule  for  computing  interest. 
The  defendant  Hodgman  is  the  owner  of  two  judgments  against 
plaintiff,  as  follows:  One  dated  February  13,  1885,  for  $8,196.30; 
and  one  for  $1,275.15,  dated  October  9,  1885.  On  November  7, 
1885,  Hodgman  and  the  plaintiff  entered  into  a  written  contract 
under  seal,  wherein  a  reference  to  these  judgments  was  made; 
and  it  was  therein  agreed  that  if  Hodgman  would  cause  no  execu- 
tions to  be  issued  upon  either  of  said  judgments  at  any  time  prior 
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to  November  1, 1886,  Betcher  would  pay  interest  on  each  of  said 
judgments  from  their  respective  dates  until  paid,  at  the  rate  of 
ten  per  cent  per  annum.  Hodgman  waited  until  February  24, 
1892,  when  he  caused  executions  ^^  to  be  issued  upon  each  judg- 
ment, and  delivered  the  same  to  the  defendant  Anderson,  who 
was  the  sheriff  of  Goodhue  county.  In  the  mean  time,  Betcher 
paid  tO"  Hodgman  upon  said  judgments  various  sums,  and  tha 
plaintiff  claimed  that  the  amount  due  thereon  was  only  the  sum 
of  $1,420,  while  the  defendant  Hodgman  claimed  that  there  wa* 
due  at  the  time  of  serving  his  answer  the  sum  of  $1,852.75,  with 
interest  from  February  24,  1892,  at  the  rate  of  ten  per  cent  per 
annum. 

The  controversy  is  over  the  method  of  computing  interest. 
The  trial  court  found  the  amount  due  the  defendant  Hodgman 
was  $2,223.32.  The  action  was  brought  to  restrain  the  defend- 
ants from  collecting  the  executions  for  the  amount  claimed  to  be 
due  Hodgman.  The  rule  adopted  by  the  trial  court  is  that  gener- 
ally known  as  the  "United  States  Kule,"  and  adopted  by  the  fed- 
eral courts,  by  which  the  interest  is  computed  up  to  the  time  of  the 
payment;  and,  if  the  payment  exceeds  the  amount  of  interest  due 
then  add  the  interest  to  the  principal,  and  deduct  the  payment. 
There  was  no  error  in  this  method  of  computation,  and  it  ha» 
been  substantially  adopted  by  the  courts  of  a  large  number  of  the 
different  states.  This  rule  is,  however,  more  fully  stated  in  the 
opinion  of  Chancellor  Kent  in  the  case  of  Connecticut  v.  Jack- 
son, 1  Johns.  Ch.  13,  7  Am.  Dec.  471,  and  is  as  follows:  "The  rule 
for  casting  interest,  when  partial  payments  have  been  made,  is 
to  apply  the  payment,  in  the  first  place,  to  the  discharge  of  the 
interest  then  due.  If  the  payment  exceeds  the  interest,  the  sur- 
plus goes  toward  discharging  the  principal,  and  the  subsequent 
interest  is  to  be  computed  on  the  balance  of  principal  remaining 
due.  If  the  payment  be  less  than  the  interest,  the  surplus  of  in- 
terest must  not  be  taken  to  augment  the  principal;  but  interest 
continues  on  the  former  principal  until  the  period  when  the  pay- 
ments, taken  together,  exceed  the  interest  due,  and  then  the  sur- 
plus is  to  be  applied  toward  discharging  the  principal;  and  inter- 
est is  to  be  computed  on  the  balance,  as  aforesaid."  This  is  the 
correct  rule,  and  we  adopt  it  as  the  law  for  computing  interest  in 
this  state.  This  is  not  cmpounding  interest,  but  the  payments 
are  applied  to  reduce  the  interest  already  due,  and  the  surplus 
does  not  augment  the  principal. 

The  judgment  is,  therefore,  affirmed.  • 
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INTEREST— RULE  FOR  COMPUTING— PARTIAL  PAYMENTS. 
The  United  States  rule,  for  computing  interest  in  case  of  partial  pay- 
ments, is  the  one  recognized  in  most  of  the  states:  Wallace  y.  Glaser, 
82  Mich.  190;  21  Am.  St.  Rep.  556. 


Bowler  v.  Braun. 

[63  MIMMBSOTA,  32.] 

NEGOTIABLE  INSTRUMENTS  —  SECOND  INDOESBRS— 
WHO  ARE.— If  a  person  not  connected  with  the  original  considera- 
tion of  a  note  indorses  It  after  a  prior  indorsement  by  the  payee, 
and  below  the  signature  of  such  payee,  the  law  conclusively  pre- 
sumes it  to  have  been  done  In  aid  of  the  negotiation  of  the  note, 
and  the  party  thereby  becomes  a  second  Indorser. 

NEGOTIABLE  INSTRUMENTS— SECOND  INDORSEMENT 
—PAROL  EVIDENCE  TO  VARY.— It  is  not  competent,  as  betweea 
a  second  Indorser  and  a  subsequent  holder  of  the  note,  to  vary  the 
legal  effect  of  the  second  indorsement  by  parol  evidence,  whether 
the  holder  Is  an  Innocent  purchaser  or  not. 

Action  on  a  promissory  note,  brought  by  the  plaintiff,  Samuel 
Bowler,  against  Julius  Braun,  Mathilda  Braun,  John  Niemann, 
and  Fritz  Niemann.  There  was  a  judgment  for  the  plaintiff, 
and  the  defendant,  Fritz  Niemann,  appealed. 

Southworth  &  Coller,  for  the  appellant. 

F.  C.  Irwin,  for  the  respondent. 

82  BUCK,  J.  On  November  14, 1893,  the  plaintiff,  a  banker, 
having  in  his  hands,  for  collection,  a  note  belonging  to  the  de- 
fendant John  Niemann,  collected  it  by  receiving  the  interest  due 
and  a  new  note  for  the  principal,  of  five  hundred  and  fifty  dol- 
lars, from  the  makers,  Julius  Braun  and  Mathilda  Braun,  pay- 
able to  John  Niemann,  the  same  payee.  The  next  day  after  the 
collection  was  made,  the  new  note  and  the  interest  paid,  less 
plaintiff's  charges,  were  delivered  to  the  payee,  John  Niemann, 
and  by  him  taken  to  his  home,  and  kept  there  for  five  or  six  days, 
when  he  and  his  son,  Fritz  Niemann,  also  one  of  these  defend- 
ants, returned  to  the  bank,  and  the  new  note  was  purchased  by 
the  plaintiff  from  the  payee,  John  Niemann.  At  the  time  the 
note  was  brought  to  the  bank,  and  during  the  negotiations  for 
its  sale,  there  were  no  indorsements  upon  it.  The  plaintiff,  how- 
ever, during  such  negotiations,  and  before  he  bought  the  note, 
told  John  Niemann  and  Fritz  Niemann  **  that  he  would  not 
buy  it  unless  they  would  both  indorse  it.  This  was  said  to  them 
on  the  day  when  the  new  note  and  interest  were  delivered.  They 
would  not  then  indorse  it,  but  they  returned  in  five  or  six  days, 
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when  the  plaintiff  repeated  the  offer  to  buy  the  note  if  they  would 
indorse  it,  giving  as  a  reason  for  his  refusal  to  otherwise  buy  it 
that  he  had  understood  that  John  Niemann  had  signed  all  of  hia 
property  over  to  his  son,  Fritz  Niemann.  They  both  finally 
agreed  to  indorse  the  note  if  the  plaintiff  would  discount  it,  and, 
before  the  money  was  paid  over,  both  signed  the  note  upon  the 
back  thereof;  and,  as  John  Niemann  could  not  write  his  name, 
Fritz  Niemann  signed  it  for  him,  and  he  made  his  mark  upon 
the  back  of  the  note,  and  below  the  signature  the  defendant  Fritz 
Niemann  signed  his  own  name.  Upon  the  money  being  paid, 
they  delivered  the  note  to  the  plaintiff  so  indorsed,  with  the  sig- 
nature thereon  of  one  E.  E.  Chard,  as  a  witness  to  the  signature 
of  John  Niemann. 

The  note,  with  the  signatures  thereon,  is  as  follows: 

"550.00.  Belle  Plaine,  Minnesota,  Nov.  14,  1893. 

"On  April  14,  1894  (without  grace)  after  date  we  promise  to 
pay  to  the  order  of  John  Niemann,  five  hundred  and  fifty  dol- 
lars with  interest  at  the  rate  of  ten  per  cent  per  annum  until 
paid  and  it  being  the  intention  that  this  note,  if  not  paid  at  matu- 
rity, shall  bear  the  same  rate  of  interest  thereafter  as  before,  until 
paid. 

**No. ,   Due  — — — .   Value  received. 

"JULIUS  BEAUN. 
"MATHILDA  BRAUN  * 
His 
Indorsed  on  back  of  note:  "JOHN  X  NIEMANN. 

Mark 
"Witness:      E.  E.  CHARD. 

"FRITZ  NIEMANN." 

Both  of  the  Niemanns  claim  that  Fritz  Niemann  wrote  his 
name  across  the  back  of  the  note  at  the  cashier's  request,  as  a 
witness  to  his  father's  signature.  This  was  denied  by  the  plain- 
tiff, and  the  jury,  by  their  verdict,  found  against  the  defendant. 
It  is  claimed  by  the  plaintiff  that  Fritz  Niemann  was  a  second  in- 
dorser,  and  that  he  ^^  signed  for  the  purpose  of  procuring  credit 
for  the  makers  of  the  note,  and  thereby  having  the  plaintiff  dis- 
count it.    This  was  denied  by  the  appellant,  Fritz  Niemann. 

There  was  no  plea  that  Fritz  Niemann  signed  as  a  guarantor, 
or  that  his  signing  was  void,  under  the  statute  of  frauds,  for  want 
ol  an  express  consideration;  but,  as  this  was  not  objected  to,  we 
will  treat  the  question  of  hii  being  a  guarantor  or  indorser  aa 
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one  at  issue  between  the  parties,  although  the  principal  conte<n- 
tion  arising  upon  the  evidence  was  whether  Fritz  Niemann  signed 
the  note  as  a  witness. 

An  indorsement  is  said  by  the  law  books  to  be  the  writing  of 
one's  name  upon  the  instrument,  with  intent  to  render  liable  the 
pari;y  who  warrants  payment  of  the  instrument,  provided  it  is 
duly  presented  to  the  principal  at  maturity,  not  paid  by  him, 
and  such  failure  is  duly  notified  to  the  indorser:  1  Daniel  on  Ne- 
gotiable Instruments,  sec.  666.  If  the  indorser  is  the  payee  of 
commercial  paper,  and  it  is  indorsed  in  the  usual  form,  parol  tes- 
timony is  inadmissible  to  make  his  liability  other  than  that  of  an 
indorser:  Coon  v.  Pruden,  25  Minn.  105.  In  such  cases,  there  is 
no  ambiguity  or  uncertainty,  because  the  law  defines  the  charac- 
ter in  which  the  party  signs,  and  there  is  nothing  to  explain.  The 
apparent  meaning  and  legal  effect  of  the  signature  is  indicated 
by  its  place  upon  the  note.  Whatever  parol  evidence  may  have 
been  introduced  upon  the  trial  bearing  upon  the  question  of  Fritz 
Niemann's  being  an  indorser  or  guarantor  did  not  change  the 
legal  effect  of  his  indorsement,  and  its  admission  does  not  seem 
to  be  complained  of  as  error  by  either  party.  The  plaintiff  could 
not  do  so  consistently,  for  he  had  a  verdict,  and  that  verdict  must 
be  held  conclusive  upon  the  question  of  the  intent  with  which 
Fritz  Niemann  signed  his  name,  so  far  as  it  is  based  upon  any 
parol  testimony.  Except  as  to  Fritz  Niemann's  signing  as  a  wit- 
ness, the  plaintiff  was  entitled,  as  a  matter  of  law,  to  recover  upon 
the  note  in  question,  assuming  that  Fritz  Niemann  wrote  his' 
name  upon  the  back  of  the  note  not  as  a  witness,  but  below  the 
payee's  name,  for  the  purpose  of  having  it  discounted  by  the 
plaintiff. 

Whatever  may  be  the  holding  of  courts  in  other  jurisdictions, 
we  are  of  the  opinion,  and  so  hold,  that  where  a  person  not  con- 
nected with  the  original  consideration  of  a  note  indorses  it  after 
a  prior  indorsement  by  the  payee,  and  below  the  signature  of  such 
payee,  the  law  **  conclusively  presumes  it  to  have  been  done  in 
aid  of  the  negotiation  of  the  note,  and  the  party  thereby  becomes 
&  second  indorser,  and  that  it  is  not  competent  to  vary  the  legal 
effect  of  that  indorsement  by  parol  evidence  as  between  such  in- 
dorsers  and  a  subsequent  holder  of  the  note,  whether  the  latter  is 
an  innocent  purchaser  or  not.  In  this  case,  his  name  appears  on 
the  note  as  a  second  indorser,  and  not  a  guarantor.  His  under- 
taking was  not  a  collateral,  but  a  direct,  one,  and  made  in  the 
usual  form  of  indorsements.    He  was  entitled  to  the  protection 
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which  the  rule  of  the  law  merchant  guarantees  to  all  such  signers, 
viz.,  that  he  should  be  promptly  notified  that  the  primary  debtor 
had  dishonored  the  instrument.  This  was  the  course  pursued  in 
the  case  before  us. 

That  he  intended  to  bind  himself  in  some  shape  is  quite  appar- 
ent, and  there  might  be  force  in  saying  that,  as  he  did  not  pledge 
his  responsibility  in  the  form  of  a  guaranty,  he  did  not  so  intend, 
and  that,  as  he  signed  his  name  in  the  shape  of  a  regular  indorser, 
he  intended  thereby  to  make  a  new,  substantial,  and  responsible 
contract.  His  signing  was  to  give  efficacy  and  strength  to  the 
note,  and  thereby  aid  in  its  being  discounted  by  the  plaintiff. 
The  danger  of  allowing  such  regular  indorsements  to  be  varied 
by  the  uncertainties  of  parol  evidence  is  well  illustrated  by  this 
case,  where  this  regular  indorser  testified  that  he  did  not  sign  in 
any  other  capacity  than  as  a  witness;  and,  foiled  in  this  attempt, 
by  the  verdict  of  a  jury,  he  now  seeks  to  have  himself  regarded  aa 
a  guarantor,  and,  because  the  consideration  was  not  expressed  in 
'the  guaranty,  alleges  that  he  is  not  bound  at  all.  The  safety  of 
the  commercial  business  of  the  country  will  be  best  subserved  by 
preventing  the  dishonest,  the  selfish,  and  the  forgetful  from 
varying  their  written  obligations  by  parol  evidence  in  cases  of 
this  kind.  We  do  not  refer  to  the  rule  as  between  the  payee  and 
the  indorser,  or  as  to  irregular  indorsements,  but  between  the  sec- 
ond indorser  and  the  party  who  discounted  the  note.  The  doc- 
trine laid  down  by  the  court  in  National  Bank  of  Bellows  Falls 
V.  Dorset  Marble  Co.,  61  Vt.  106,  we  consider  the  correct  one, 
viz:  "But  in  the  case  of  regular  indorsements,  that  it,  indorse- 
ments in  blank,  of  third  persons,  under  the  name  of  the  payee,  a 
different  rule  pretty  generally  prevails;  and  such  indorsements 
are  held  to  impose  only  the  obligation  of  second  indorsers; 
and  parol  evidence  is  not  received  to  vary  that  obligation  ^*  be- 
cause it  is  said  that  there  is  no  ambiguity  arising  from  a  regular 
indorsement  in  respect  of  the  nature  of  the  obligation  intended 
to  be  assumed,  as  there  is  from  an  irregular  indorsement,  for  on 
the  face  of  the  paper  a  regular  indorser  is  liable  as  second  indors- 
er, and  that  it  is  no  more  competent  to  vary  the  legal  effect  of  a 
written  instrument  by  parol  evidence  than  it  is  to  vary  its  ex- 
press terms."  Certainly,  such  a  rule  is  far  better  and  safer  than 
one  which  allows  extrinsic  parol  evidence  to  vary  the  legal  effect 
of  what  we  also  regard  as  the  express  terms  of  the  instrument. 
We  not  orily  1  relieve  this  to  be  sound  law,  but  that  it  is  in  accord- 
ance with  the  general  practice,  in  commercial  business,  not  only 
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in  this,  but  in  many  otlier  states;  and  to  overturn  this  doctrine, 
we  believe,  would  be  disastrous,  and  full  of  peril.  See,  also,  the 
following  authorities:  Perry  v.  Friend,  57  Ark.  437;  Pierce  v. 
Mann,  17  Pick.  244. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 

NEGOTIABLE  INSTRUMENTS  —  SECOND  INDORSEES— PA- 
ROL EVIDENCE.— If  several  persons  Indorse  a  negotiable  Instru- 
ment, the  legal  effect  is  to  subject  tliem  to  each  other  in  the  order  of 
their  indorsement,  the  legal  presumption  being  that  the  payee  is  the 
first  indorser:  Temple  v.  Baker,  125  Pa,  St,  G34;  11  Am.  St.  Rep.  926. 
The  general  rule  Is,  an  indorser's  liability  cannot  be  changed  or  va- 
ried by  parol  evidence:  Note  to  Hately  v.  Pike,  53  Am.  St.  Rep.  312. 


Gould  v.  Great  Northi^n  Eailway  Company. 

[63  Minnesota,  37,] 

RAILROADS— FENCES-CONSTRUCTION  OF  STATUTE,— 
The  words  "on  each  side  of  such  road"  in  a  statute  requiring  a  rail- 
road to  be  fenced  "on  each  side  of  such  road"  mean  that  the  fence 
must  be  built  on  the  margin  or  border  of  the  entire  i-ailroad  '-iglit 
of  way,  and,  tlierefore,  on  the  division  line  between  such  right  of 
way  and  that  of  the  adjoining  proprietor. 

RAILROADS  — FAILURE  TO  FENCE  —  RIGHT  TO  JOIN 
FENCES — DAMAGES, — If  a  railroad  company,  having  a  mere  ease- 
ment in  its  right  of  way  across  farm  lauds,  is  required  by  statute 
to  fence  its  road,  an  adjoining  landowner  may  maintain  an  action 
for  damages  for  its  failure  to  fence.  The  primary  duty  of  the  com- 
pany is  to  build  its  fence  on  the  line,  margin,  or  edge  of  Its  right 
of  way,  and  it  cannot,  by  building  the  fence  inside  of  the  line  of  its 
I'ight  of  way,  deprive  such  owner  from  joining  his  fences  to  those 
of  the  company.  Hence,  in  such  action,  the  landowner  may  shixw, 
as  an  element  of  damages,  that  he  would  have  the  legal  right  to 
join  his  fences  with  those  of  the  company,  whether  built  on  or  in- 
«ide  of  such  line,  and  that  the  failure  of  the  company  has  deprived 
him  of  the  benefit  of  such  right. 

Action  for  damages.  There  was  a  verdict  for  the  plaintiff  and 
the  defendant  appealed. 

M.  D.  Grover  and  C.  Wellington,  for  the  appellant. 

William  C.  Bicknell,  for  the  respondent.  |^, 

*'  BUCK,  J.  This  action  is  brought  to  recover  damages  aris- 
ing from  the  neglect  of  the  defendant  to  fence  its  railroad  as 
requii^d  by  the  General  Statutes  of  1894,  section  2692. 

The  plaintiff  owns  two  large  adjacent  stock  farms  in  Stevens 
county;  one  containing  six  hundred  and  forty  acres  and  the  other 
three  hundred  and  twenty  acres.  The  defendant's  road  is  con- 
structed across  each  of  these  farms,  for  a  distance  of  about  two 


454    Gould  v.   Gieat  Northern  Railway  Co.    Minn^ 

miles,  without  being  fenced  as  required  by  law.  Eacb  farm  is 
used  separately,  and  has  its  own  buildings.  The  railroad  runa 
nearly  through  the  center  of  one  farm,  and  divides  the  other  so 
*®  as  to  leave  a  larger  portion  upon  one  side  than  upon  the  other. 
About  one-half  of  these  farms  is  suitable  for  raising  stock,  and 
the  balance  is  well  adapted  to  the  raising  of  grain.  The  neglect 
of  the  railroad  company  to  erect  its  fences  on  each  side  of  its 
road  is  a  plain  violation  of  a  positive  law.  The  omission  to  erect 
these  fences  renders  these  farms,  to  some  extent,  less  suitable  for 
stock  raising,  and  deprives  the  plaintiff  from  using  them  with 
Buch  advantage  and  profit  as  he  otherwise  would.  And  this  result 
would  tend  to  impair  its  rental  value,  and  make  the  farm  less 
valuable:  Finch  v.  Chicago  etc.  Ey.  Co.,  46  Minn.  250.  If  tho 
verdict  in  this  case  rests  upon  sufficient  legal  evidence  as  to  the- 
damages  arising  from  the  impaired  rental  value,  and  the  depre- 
ciation in  the  value  of  the  farm,  in  consequence  of  the  defend- 
ant's neglect  to  fence  its  road,  we  cajinot  properly  disturb  the 
verdict. 

There  were  only  three  witnesses,  including  the  plaintiff,  sworn 
in  his  behalf,  and  none  on  behalf  of  the  defendant.  The  witness 
Brittondall  testified  as  to  the  amount  of  damages  to  the  premises 
by  reason  of  the  railroad's  not  being  fenced,  but  added  that  he- 
also  based  his  opinion  as  to  such  damages  upon  the  fact  that  the 
whole  tract  was  not  fenced  on  all  sides.  Of  course,  such  evidence 
could  not  constitute  the  proper  basis  for  estimating  the  legal 
measure  of  damages,  as  against  the  defendant,  by  reason  of  its 
neglect  to  fence  its  road.  Whether  there  were  fences  or  not  on 
all  of  the  other  sides  of  the  farm,  except  where  the  railroad  was 
bound  to  fence,  was  immaterial,  and  could  not  properly  be  con- 
sidered in  adding  to  or  lessening  the  damages  to  which  the  de- 
fendant was  liable  by  reason  of  its  neglect  to  fence  its  road  as  re- 
quired by  law.  None  of  the  evidence  of  this  kind,  however,  was 
objected  to,  and  therefore  no  question  of  error  arises  upon  its  ad- 
mission. If  there  was  no  other  testimony  upon  the  subject,  it 
would  only  show  that  the  verdict  of  the  jury  is  not-  sustained  by 
the  evidence.  It  is  claimed  by  the  defendant  that  the  testimony 
of  the  witness  Sanders  is  of  the  same  character.  There  is  con- 
siderable c'oubt  about  this  being  a  fair  construction  of  his  evi- 
dence. It  can  be  asserted  with  much  force  that  his  testimony  re- 
lated to  the  fence  which  the  railroad  company  was  bound  to 
build,  and  not  to  fences  upon  other  sides  of  the  premises.  But, 
whichever  view  of  the  testimony  is  correct,  it  is  not  necessarily 
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material  in  the  determination  ^  of  this  case.  The  plaintiff  did 
not  so  testify,  but  did  testify  as  to  the  impaired  rental  value  of 
the  land  by  reason  of  there  being  no  railroad  fence  there.  His 
uncontradicted  and  unimpeached  testimony  was  sufficient  to  sus- 
tain the  verdict  of  the  jury  in  this  respect,  unless  his  further  ex- 
planation of  the  manner  of  estimating  the  rental  value  of  the 
lands  is  of  such  a  character  as  to  nullify  his  previous  testimony, 
and  make  it,  as  a  whole,  incompetent  and  insufficient  as  a  basis 
for  estimating  proper  damages.  In  estimating  the  difference  in 
the  rental  value  with  and  without  the  fences  being  there,  he 
based  it  upon  the  ground  that  the  fences  would  be  on  each  side  of 
the  track,  seventy-five  feet  from  the  center  of  the  track,  which 
would  make  the  fence  on  the  division  line  between  the  parties. 
He  also  testified  as  follows:  I  base  my  estimate  of  the  rental  value 
upon  the  proposition  that  I  have  a  right  to  join  my  fence  to  that 
of  the  railroad  company,  built  directly  upon  the  line  between  my 
land  and  the  railroad  right  of  way,  so  that  I  can  have  the  use  of 
the  railroad  company's  fence  on  one  side. 

The  statute  to  which  we  have  above  referred  (Gen.  Stats.  1894, 
sec.  2692),  in  regard  to  railroad  companies  fencing  their  roads, 
reads  as  follows:  "All  railroad  companies  in  this  state  shall,  with- 
in six  months  from  and  after  the  passage  of  this  act,  build  or 
cause  to  be  built  good  and  sufficient  cattle-guards  at  all  wagon- 
crossings,  and  good  and  substantial  fences  on  each  side  of  such 
road."  Evidently,  the  witness  based  his  opinion  upon  the  as- 
sumption that  it  was  the  duty  of  the  railroad  company  to  build 
its  fences  on  the  margin  or  outer  line  of  its  right  of  way;  that  is, 
upon  the  division  line  between  him  and  the  railroad  company. 
Is  not  this  the  true  construction  to  be  placed  upon  the  language 
of  the  statute?  In  "Webster's  International  Dictionary  the  word 
"side"  is  defined  to  be  the  "margin,  edge,  verge,  or  border  of  a 
surface;  ....  a  bounding  line  of  a  geometrical  figure;  as,  the 
side  of  a  field,  of  a  square  or  triangle,  of  a  river,  of  a  road."  This 
word  "side"  is  not  here  used  in  a  technical  sense,  but  as  it  is 
commonly  and  properly  understood.  The  meaning  of  the  words 
"on  each  side  of  such  road"  is,  that  the  fence  must  be  built  on 
the  margin  or  border  of  the  entire  railroad  right  of  way,  and 
therefore  on  the  division  line  between  such  right  of  way  and  that 
of  the  adjoining  proprietor.  This  construction  evidently  gives 
full  force  to  the  spirit  and  intent  of  the  language  of  the  statute, 
as  well  as  to  the  usual  and  popular  meaning  ***  attached  to  the 
words.    While  the  authorities  are  almost,  if  not  quite,  universal 
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that  the  primary  object  of  the  statute  requiring  railroads  to  fence 
their  roads  is  one  of  a  police  nature,  yet  possibly  it  might  have 
been  the  legislative  intent  that  such  a  fence  would  also  serve  as  a 
partitiotiL  or  division  fence.  Probably  the  railroad  company  could 
not,  especially  when  it  has  only  an  easement  in  the  right  of  way, 
be  compelled  to  build  a  partition  fence  as  such,  yet  it  may  con- 
stitute one;  and  we  think  that  the  adjoining  landowner  should 
share  the  right  to  join  fences  with  the  fence  of  the  railroad  com- 
pany, whether  such  a  fence  is  denominated  simply  a  "railroad 
fence,"  or  a  "partition  fence,"  which  incloses  upon  one  side  the 
land  of  the  adjoining  owner,  and  as  a  matter  of  legal  right  such 
owner  would  have  the  benefit  of  it  as  a  partition  fence. 

This  was  the  view  taken  of  the  statute  of  Illinois  which  re- 
quired the  railroad  company  to  erect  and  maintain  fences  on  both 
sides  of  its  road:  People  v.  Ohio  etc.  Ey.  Co.,  21  111.  App.  23. 
And  it  was  there  held  that  the  words  "on  both  sides  of  its  road" 
meant  the  margin  or  border  of  the  entire  grounds  used  as  a  road- 
way. To  the  same  effect  are  Wabash  etc.  R.  R.  Co.  v.  Zeigler,  108 
111.  304,  and  Ohio  etc.  Ry.  Co.  v.  People,  121  111.  483.  In  the  lat- 
ter case  the  court  uses  the  following  language:  "The  question 
now  is,  whether  a  railroad  company,  in  complying  with  the  stat- 
ute in  question,  may  build  a  fence  required  thereby  anywhere  on 
its  right  of  way,  except  on  the  line  between  its  right  of  way  and 
the  adjoining  owner's  land,  or,  what  is  the  same  thing,  is  the 
fence  now  constructed,  after  notice  given,  ten  feet  within  and 
upon  its  right  of  way,  and  that  distance  from  the  adjoining  own- 
er's land,  a  compliance  with  the  provisions  of  the  statute  in  re- 
gard to  fencing  railroads?  It  is  thought  it  is  not.  The  statute 
is  so  plain  in  this  regard,  it  seems  idle  to  attempt  to  construe  it. 
It  makes  it  the  duty  of  the  company  to  erect  a  fence  on  T>oth' 
sides  of  the  road' — that  is,  so  as  to  embrace  the  right  of  way;  and 
60  this  court  has  held  in  Wabash  etc.  R.  R.  Co.  v.  Zeigler,  108  111. 
304.  In  that  ease  it  was  decided  a  fence  built  two  feet  inside  of 
the  right  of  way  was  not  constructed  in  conformity  with  the  stat- 
ute. The  suggestion  the  'sides  of  its  road'  may  mean  the  mere 
'track'  upon  which  trains  are  moved  is  too  absurd  to  be  seriously 
considered":  See,  also,  Thornton  on  Railroad  Fences,  sec.  135. 

**  Of  course,  where  there  are  such  natural  or  physical  forma- 
tions of  the  ground  as  to  make  it  difficult  or  impossible  to  comply 
with  the  statute,  the  company  would  not  be  liable  for  not  fencing 
on  the  margin  of  its  right  of  way.  But  where  no  such  obstacles  in- 
tervene, the  railroad  company  is  bound  to  build  its  fences  on  the 
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margin  of  its  right  of  way,  and  the  adjoining  landowner  has  a 
right  to  connect  his  fences  with  its  fences  whenever  he  builds  up 
to  them.  Even  if  it  is  not  the  object  of  the  law  to  furnish  the 
landowner  with  a  partition  fence  on  one  side  of  his  land,  yet  its 
provisions  and  requirements  do  embrace  the  protection  of  the  cat- 
tle of  the  owner  of  a  stock  farm  as  well  as  the  safety  of  travelers 
upon  its  railroad,  or  the  lives  of  its  employes. 

But  there  is  another  ground  upon  which  the  order  of  the  trial 
court  should  be  sustained.  There  is  a  long  line  of  cases,  com- 
mencing with  that  of  Winona  etc.  E.  E.  Co.  v.  Waldron,  11  Minn. 
S92  (515),  88  Am.  Dec.  100,  holding,  as  the  settled  doctrine  of 
this  court,  that  when  a  railroad  company,  whether  as  a  condition 
or  limitation  of  its  right  to  take  land  for  its  road,  or  as  a  police 
regulation,  is  required  to  fence  its  road,  the  damages  for  the  tak- 
ing the  land  should  be  assessed  upon  the  basis  of  the  construction 
of  such  fences  by  the  railroad  company.  In  this  case  we  must 
assume,  in  the  absence  of  any  proof  to  the  contrary,  that  the  rail- 
way company  has  merely  an  easement  in  its  right  of  way,  and 
that  the  fee  of  the  land,  subject  to  the  easement,  remains  in  the 
plaintiff.  If  the  railroad  company  had  built  a  fence  on  the  line 
of  its  right  of  way,  the  plaintiff  would  have  been  entitled  to  join 
his  fences  to  it,  so  as  to  inclose  his  land,  without  having  to  build 
another  and  parallel  fence  on  the  same  side  of  his  land.  Even  if 
we  should  concede  that  the  railway  company  is  not  bound  to 
build  its  fence  on  the  line  of  its  right  of  way,  it  is  clear  that  it 
cannot,  by  building  it  inside  of  the  line,  upon  its  right  of  way, 
deprive  the  landowner  of  the  benefit  of  it  as  a  line  fence.  If  the 
company  builds  its  fence  inside  of  the  margin  or  edge  of  its  right 
of  way,  the  landowner  may  extend  his  fences  so  as  to  connect 
with  it.  Having  had  his  damages  assessed  upon  the  basis  that 
it,  and  not  the  landowner,  will  build  the  fence  between  him  and 
it,  the  railroad  company  cannot  be  heard  to  say  that  he  cannot 
join  his  fences  to  its  fence  for  the  purpose  of  inclosing  his  land; 
.and  this  right  to  thus  connect  his  fence  is  an  element  which  may 
be  taken  into  account  in  estimating  the  value  of  the  use  ^^  of  the 
!and.  Hence  the  railroad  company  should  do  one  of  two  things — 
build  its  fence  on  the  line  of  its  right  of  way,  or,  if  it  build  on 
such  right  of  way,  inside  the  line,  allow  the  adjoining  landowner 
to  join  its  fences  to  the  railroad  company's  fence.  If  the  railroad 
-company  desires  an  unobstructed  use  of  its  entire  right  of  way, 
it  can  easily  accomplish  this  purpose  by  building  its  fence  on  the 
margin  thereof,  and  thus  do  away  with  the  obligation  to  permit 
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the  adjoining  landowner  to  join  fences  with  its  fence.  It  cannot 
defeat  the  right  of  the  adjoining  landowner  to  have  his  fences 
connect  with  its  fence  hy  refusing  to  build  a  fence  either  on  it& 
line  or  inside  of  it,  although,  as  we  have  stated,  its  primary  duty 
is  to  build  its  fence  on  the  margin  of  its  right  of  way. 

Therefore  it  seems  to  us  that  the  plaintifE's  testimony  in  re- 
gard to  the  grounds  upon  which  he  based  his  damages  was  sub- 
stantially correct.  It  was  the  legal  right  of  joining  his  fence* 
with  the  defendant's,  either  on  the  exact  line,  or  near  to  and  in- 
side of  it,  which  he  considered  the  primary  element  in  estimating- 
his  damages,  and  the  matter  of  expense  in  building  a  few  feet  of 
additional  fence  would  be  of  too  little  consequence  to  seriously 
affect  the  amount  of  damages  one  way  or  the  other,  and  certainly 
not  to  the  disadvantage  of  the  defendant's  rights.  It  was  there- 
fore properly  submitted  to  the  jury,  and,  there  being  no  evidence 
to  the  contrary,  we  should  not  disturb  the  verdict. 

It  is  a  matter  of  great  importance  that  railroad  companies  fence 
their  right  of  way,  because  it  involves  the  safety  of  the  lives  of 
the  traveling  public,  as  well  as  the  interests  of  the  adjoining  land- 
owner; and,  if  they  continually  and  obstinately  persist  in  defying 
the  plain  provisions  of  a  positive  law,  perhaps  obedience  to  its 
requirements  will  be  quickened  and  obtained  by  being  mulcted  in 
damages  in  favor  of  an  injured  landowner,  the  rental  value  of 
whose  adjoining  farm  is  thus  impaired  year  after  year. 

There  being  no  prejudicial  errors  in  the  case,  the  order  denying 
the  motion  for  a  new  trial  is  affirmed. 


RAILROADS  —  FAILURE  TO  FENCE  —  LIABILITY.— In  some 
cases,  courts  have  construed  statutes  requiring  railroad  companies  to 
erect  and  maintain  fences  "on  tlie  sides  of  their  road,"  or  "on  each 
Bide  of  their  railroad,"  when  the  same  passes  through  inclosed  lands, 
or  lands  improved,  without  discussing  the  main  point  decided  in  the 
principal  case:  See  Tracy  v.  Troy  etc.  R.  R.  Co.,  38  N.  Y.  433;  98  Am. 
Doe.  54;  Norris  v.  Androscoggin  R.  R.Co.,  39  Me.  273;  63  Am.-  Dee.  621; 
Whitney  v.  Atlantic  etc.  R.  R.  Co.,  69  Am.  Dec.  103.  A  failure  to  fence,^ 
as  required  by  statute, renders  railroad  companies  answerable  in  dam- 
ages for  injuries  occasioned  by  such  failure:  Norris  v.  Androscoggin 
R.  R.  Co.,  39  Me.  273;  63  Am.  Dec.  621;  Whitney  v.  Atlantic  etc.  R.  R. 
Co.,  44  Me.  362;  69  Am.  Dec.  103;  Tracy  v.  Troy  etc.  R.  R.  Co.,  38 
N.  Y.  433;  98  Am.  Dec.  54;  note  to  Memphis  etc.  R.  E.  Co.  y.  Kerr,  20 
Am.  St.  Rep.  162. 
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State  v.  Sutton. 

[63  MINNESOTA,  147.] 

CONSTITUTIONS— CONSTRUCTION.— If  there  Is  no  uncep- 
talnty  or  ambiguity  in  tlie  words  of  a  constitution,  the  apparent 
meaning  must  be  given  efifect,  and  neither  the  legislature  nor  the- 
courts  have  power  to  add  to,  or  to  talie  away  from,  that  meaning. 

CONSTITUTIONAL  LAW— DISABILITY  OF  MEMBER  OF 
LEGISLATURE  TO  HOLD  OFFICE.— Under  the  provision  of  a 
f^tate  constitution,  providing  that  no  senator  or  representative  shall,, 
"during  tlie  time  for  which  he  is  elected,"  hold  any  office  under  the 
authority  of  the  United  States,  or  of  the  state,  except  that  of  post- 
master, the  disability  of  a  member  of  the  legislature  to  hold  office 
does  not  cease  until  the  expiration  of  the  full  period  of  time  for 
which  he  was  elected,  though  he  resigns  during  that  time. 

Quo  warranto.    Judgment  of  ouster. 

H.  W.  Childs,  attorney  general,  and  George  B.  Edgerton,  for 
the  relator. 

Davis,  Kellogg  &  Severance,  for  the  respondent. 

*'**  BUCK,  J.  At  the  general  state  election  held  November 
6, 1894,  the  respondent,  John  B.  Sutton,  was  elected  to  the  office 
of  representative  of  the  twenty-third  legislative  district  for  the 
term  commencing  on  the  first  Monday  of  January,  1895,  and 
ending  on  the  first  Monday  of  January,  1897.  Pursuant  to  such 
election,  he  duly  qualified  and  entered  upon  the  discharge  of  hia 
duties  as  such  member  at  the  commencement  ^*®  of  the  session 
for  the  year  1895,  and  in  that  capacity  served  until  May  2d  of 
that  year,  when  he  resigned  his  office  as  such  member.  The  legis- 
lative session  during  which  he  served  as  a  member  terminated 
prior  to  his  resignation.  On  May  4,  1895,  Sutton  was  appointed 
to  the  public  office  of  inspector  of  boilers  for  the  fourth  con- 
gressional district  in  this  state,  which  office  is  one  of  great  publie 
importance  and  responsibility,  it  having  been  created  by  an  act  of 
the  legislature  prior  to  Sutton's  election  as  a  member  thereof. 
Upon  his  appointment  to  the  office  of  inspector  of  boilers,  Sut- 
ton qualified  and  entered  upon  the  performance  of  the  duties  of 
the  office,  and  as  such  officer  he  has  continued  to  and  now  occu- 
pies and  holds  said  office,  claiming  the  right  so  to  do  by  virtue  of 
his  appointment.  This  proceeding  is  by  a  writ  of  quo  warranto 
to  oust  and  exclude  the  respondent,  Sutton,  from  further  acting^ 
as  such  inspector  of  boilers,  upon  the  ground  that  he  is  prohibited 
by  the  constitution  from  holding  such  office  until  the  expiration: 
of  the  time  for  which  he  was  elected  as  representative. 

The  clause  relied  upon  by  the  attorney  general  to  sustain  hi* 
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■contention  is  article  4,  section  9,  of  the  constitution,  and  reads  as 
follows:  "No  senator  or  representative  shall,  during  the  time  for 
which  he  is  elected,  hold  any  office  under  the  autliority  of  the 
United  States,  or  the  state  of  Minnesota,  except  that  of  postmas- 
ter; and  no  senator  or  representative  shall  hold  an  office  under 
the  state  which  had  been  created  or  the  emoluments  of  which  had 
been  increased  during  the  session  of  the  legislature  of  which  he 
■was  a  member,  until  one  year  after  the  expiration  of  his  term  of 
office  in  the  legislature." 

In  treating  of  constitutional  provisions,  we  believe  it  is  the 
general  rule  among  courts  to  regard  them  as  mandatory,  and  not 
to  leave  it  to  the  will  or  pleasure  of  a  legislature  to  obey  or  disre- 
gard them.  Where  the  language  of  the  constitution  is  plain,  we 
are  not  permitted  to  indulge  in  speculation  concerning  its  mean- 
ing, nor  whether  it  is  the  embodiment  of  great  wisdom.  A  con- 
stitution is  intended  to  be  framed  in  brief  and  precise  language, 
and  represents  the  will  and  wisdom  of  the  constitutional  conven- 
tion, and  that  of  the  people  who  adopt  it.  It  stands,  not  only  as 
the  will  of  the  sovereign  power,  but  as  security  for  private  rights, 
and  as  a  barrier  against  legislative  invasion.  It  has  been  well 
€aid  that  "the  constitution,  which  underlies  and  sustain*  the  so- 
cial structure  of  the  state,  must  be  beyond  being  shaken  or  af- 
fected by  unnecessary  construction,  or  by  ^'^^  the  refinements  of 
legal  reasoning'*:  People  v.  Eathbone,  145  N.  Y.  434. 

The  rule  with  reference  to  constitutional  construction  is  also 
well  stated  by  Johnson,  J.,  in  the  case  of  Newell  v.  People,  7 
N.  Y.  9,  97,  as  follows:  "If  ....  the  words  embody  a  definite 
meaning,  which  involves  no  absurdity,  and  no  contradiction  be- 
tween different  parts  of  the  same  writing,  then  that  meaning  ap- 
parent upon  the  face  of  the  instrument  is  the  one  which  alone  we 
are  at  liberty  to  say  was  intended  to  be  conveyed.  In  such  a  case 
there  is  no  room  for  construction.  That  which  the  words  declare 
is  the  meaning  of  the  instrument;  and  neither  courts  nor  legisla- 
ture have  the  right  to  add  to  or  take  away  from  that  meaning. 
This  is  true  of  every  instrument,  but  when  we  are  speaking  of 
the  most  solemn  and  deliberate  of  human  wi-itings — those  which 
■ordain  the  fundamental  law  of  states — the  rule  rises  to  a  very 
high  degree  of  significance.  It  must  be  very  plain — ^nay,  abso- 
lutely certain — that  the  people  did  not  intend  what  the  language 
they  have  employed  in  its  natural  signification  imports,  before  a 
court  will  feel  itself  at  liberty  to  depart  from  the  plain  reading 
of  a  constitutional  provision." 
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In  the  case  at  bar,  it  is  not  necessary  for  us  to  speculate  upon 
the  intention  of  the  framers  of  the  constitution  in  adopting  the- 
provision  in  question.  A  bare  reading  of  this  provision  sufiBcea 
to  enable  us  to  ascertain  and  understand  its  meaning,  and  we 
need  not  search  for  light  through  the  uncertainties  of  extraneous 
interpretation  or  construction.  It  is  a  part  of  the  organic  law  of 
the  state  that  no  senator  or  representative  shall,  during  the  time 
for  which  he  is  elected,  hold  any  office  under  the  authority  of  the 
state  of  Minnesota.  Is  there  any  uncertainty  or  ambiguity  about 
this  language?  Has  it  any  of  the  characteristics  which  demand 
a  construction  to  be  placed  upon  it  by  the  judiciary  of  this  state, 
other  than  that  which  is  transparent  from  the  language  itself? 

The  respondent,  Sutton,  became  a  representative  of  the  legis- 
lature of  the  state  of  Minnesota  on  the  first  Monday  in  January, 
1895,  and  the  time  for  which  he  was  elected  continues  until  the 
first  Monday  in  January,  1897.  He  was  not  merely  prohibited 
from  holding  any  office  during  the  time  which  he  might  serve, 
but  during  the  time  for  which  he  was  elected.  The  difference  is 
obvious,  and  the  language  too  sweeping  to  be  disregarded.  The 
respondent  could  not  nullify  ^'^^  the  constitutional  prohibitory 
clause,  "during  the  time  for  which  he  is  elected,"  by  his  resigna- 
tion of  the  office  of  representative.  The  time  for  which  he  was 
elected  was  the  entire  constitutional  term  of  two  years,  and, 
whether  he  resigned  during  that  time  or  not,  he  was  not  permit- 
ted to  hold  any  other  office  under  the  authority  of  this  state  dur- 
ing such  entire  term.  Evidently,  it  was  the  intention  of  the 
framers  of  the  constitution,  by  the  language  used,  to  prevent,  so 
far  as  possible,  trafficking  in  public  offices,  and,  so  far  as  appro- 
priate language,  with  definite  and  well-understood  meaning,  ia 
concerned,  they  did  so.  But  this  clause  is  absolute  in  its  express 
terms  that  no  member  of  the  legislature,  during  the  time  for 
which  he  was  elected,  shall  hold  any  other  office  under  the  au- 
thority of  the  state  of  Minnesota.  Hence,  whether  a  member 
holds  an  office  either  by  trafficking  for  it,  or  by  an  appointment 
conferred  upon  him,  without  solicitation,  and  without  bargaining 
for  it,  he  still  comes  within  the  constitutional  prohibition.  It  ia 
not  merely  a  question  of  whether  he  obtained  the  office  in  an 
honorable  manner,  but  the  prohibitioi^  is  so  far  reaching  as  to 
prohibit  it  being  held,  no  matter  what  the  conditions  are  upon 
which  it  was  obtained. 

It  is  due  to  the  respondent  that  we  should  say  distinctly  that 
there  ia  nothing  in  the  record  whereby  anything  dishonorable 
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in  obtaining  this  office  can  be  imputed  to  him,  or  to  the  one 
appointing  him.  Undoubtedly,  he  is  holding  this  office  under  an 
erroneous  view  of  the  meaning  of  the  constitutional  provision 
above  referred  to,  but  nevertheless  against  its  express  prohibition. 

There  are  several  other  constitutional  provisions  bearing  upon 
this  question  of  holding  office  which  we  may,  perhaps,  examine 
with  profit.  A  member  of  the  legislature  is  forbidden  to  hold  an 
office  under  the  state  the  emoluments  of  which  had  been  in- 
■creased  during  the  session  of  the  legislature  of  which  he  was  a 
member,  until  one  year  after  the  expiration  of  his  term  of  office 
in  the  legislature.  There  can  be  no  serious  question  raised  as  to 
the  right  of  a  member  of  the  legislature  to  resign  his  office;  but, 
if  he  does  so,  it  cannot  enlarge  his  right  to  hold  another  office,  in 
violation  of  this  constitutional  prohibition.  The  disability  only 
<?eases  at  the  expiration  of  the  full  period  of  time  for  which  he 
was  elected. 

This  prohibition  against  holding  other  offices  also  applies  to 
the  judiciary.  The  constitution,  article  6,  section  11,  provides 
that  "the  justices  of  the  supreme  ^^^  court  and  the  district 
courts  shall  hold  no  office  under  the  United  States,  nor  any  other 
office  under  this  state.  And  all  votes  for  either  of  them  for  any 
elective  office  under  this  constitution,  except  a  judicial  office, 
given  by  the  legislature  or  the  people,  during  their  continuance  in 
office,  shall  be  void."  As  the  judges  have  no  legislative  power,  the 
rule  applied  to  them  is  different,  but  not  less  rigid.  Even  a  vote 
cast  for  them  by  the  people  or  the  legislature,  for  any  office  except 
a  judicial  one,  is  absolutely  void;  and  bartering  by  them  for  other 
official  positions  would  be  utterly  useless.  But  this  prohibition 
as  to  votes  for  them  only  applies  during  their  continuance  in  of- 
fice. When  their  terms  cease,  the  disability  no  longer  exists,  and 
during  their  terms,  having  no  legislative  power,  the  temptation 
to  traffic  in  official  positions  is  wanting;  and,  when  their  terms 
expire,  they  stand  upon  equal  footing  with  other  citizens,  so  far 
as  concerns  their  right  to  hold  office. 

We  are  not  unmindful  of  the  fact  that  there  is  a  long  line  of 
opinions  given  by  the  attorneys  general  of  this  state  which  are 
not  in  harmony  with  the  views  herein  expressed  upon  the  main 
x^uestion  here  involved,  but,  however  able  those  opinions  may  be 
considered,  yet  when  the  act  of  the  respondent  in  holding  the 
office  of  inspector  of  boilers,  under  the  circumstances,  clearly 
contravenes  an  express  power  of  the  constitution,  we  feel  it  our 
imperative  duty  to  so  hold  and  determine;  and,  while  there  may 
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liave  been  others  holding  offices  under  similar  circumstances,  one 
or  more  violations  of  a  constitutional  provision,  we  need  hardly 
4Bay,  is  no  justification  for  any  further  violation  of  that  instru- 
ment. Perhaps  there  is  some  apparent  excuse  and  justification 
for  the  respondent's  appointment  and  holding  this  office,  in  view 
•of  the  opinions  to  which  we  have  referred,  and  in  view  of  11  ;e 
language  used  by  the  court  in  the  case  of  Bamum  v.  Oilman,  27 
Minn.  466;  38  Am.  Eep.  304. 

Great  reliance  is  placed  by  the  respondent's  counsel  upon  this 
case  to  sustain  his  position,  and  there  is  language  used  which  seems 
to  justify  the  meaning  which  counsel  claim  for  it;  but  in  view  of 
the  fact  that  the  syllabus  in  that  case  makes  no  reference  to  this 
■constitutional  question,  but  does  expressly  state  another  ground 
upon  which  the  case  was  decided,  and  in  view  of  the  further  fact 
that  the  language  used  in  the  opinion  seems  to  place  the  decision 
substantially  upon  another  ground,  we  must  regard  what  was  there 
«aid  in  reference  to  the  constitutional  provision  here  under  con- 
sideration as  obiter.  There  are  other  statements,  however,  in 
that  opinion,  which  ^'^^  we  regard  as  sound  law,  viz:  "Ineligi- 
bility to  hold  an  office,  and  ineligibility  to  an  election  to  it,  are 
not  identical.  One  may  be  disqualified  from  holding  an  office  at 
the  time  of  his  election  thereto,  and  yet  be  eligible  to  an  election 
to  it;  and  if,  before  he  is  required  to  enter  upon  its  duties,  the  dis- 
ability is  removed,  he  may,  also  take  and  hold  it." 

To  illustrate  this  position,  suppose  a  member  of  the  house  of 
representatives  of  the  last  legislature  should,  at  the  general  elec- 
tion in  the  month  of  November,  1896,  be  elected  to  the  office  of 
governor  of  this  state,  his  eligibility  to  the  latter  office  could  not 
be  successfully  challenged,  because  the  time  for  which  he  was 
■elected  a  member  of  the  legislature  would  expire  before  the  com- 
mencement of  his  official  term  as  governor.  In  such  case,  it  could 
not  be  said  that  he  was  holding  another  office  during  the  time 
for  which  he  was  elected  a  member  of  the  legislature.  It  is, 
therefore,  the  holding  of  another  office,  and  not  the  election  to 
it,  which  is  prohibited  during  the  time  for  which  a  member  of  the 
legislature  was  elected. 

We  are  of  the  opinion  that  the  respondent,  in  holding  the  office 
of  inspector  of  boilers,  as  charged  in  the  writ  of  quo  warranto, 
<;omes  within  the  prohibition  of  the  constitution,  article  4,  sec- 
tion 9,  and  it  is  therefore  adjudged  that  said  respondent,  John 
B.  Sutton,  is  guilty  of  unlawfully  holding  and  exercising  the  of- 
fice of  inspector  of  boilers  for  the  fourth  congressional  district  in. 


464  Fidelity  etc.  Co.  v.  Eickhoff.  [Minn* 

this  state.  And  it  is  further  ordered  and  adjudged  that  said 
John  B.  Sutton  be  ousted  and  excluded  from  said  office  of  in- 
spector of  boilers,  and  that  judgment  be  entered  accordingly. 


CONSTITUTIONS— CONSTRUCTION.— If  the  language  of  a  con- 
stitution  is  plain  and  free  from  ambiguity,  the  court  is  not  permitted 
to  speculate  further  as  to  what  the  real  intentions  of  the  framers  of 
such  constitution  may  have  been:  State  v.  Clarlte,  21  Nev.  333;  3T 
Am.  St.  "Rep.  517. 

CONSTITUTIONAL  LAW  —  OFFICERS  —  DISABILITY  FROM 
HOLDING  TWO  OFFICES-RESIGNATION.— Tlie  appointment 
of  a  member  of  the  legislature  to  office,  in  violation  of  the  constitu- 
tional provision,  is  void,  both  for  want  of  capacity  in  the  appointee  to 
accept,  and  for  want  of  authority  in  the  appointing  power  to  appoint: 
Shelby  v.  Alcorn,  36  Miss.  273;  72  Am.  Dec.  169.  Where  a  person  is 
holding  a  federal  and  a  state  office,  made  incompatible  by  state  con- 
stitution, but,  before  answer  and  issue  joined  in  quo  warranto  to 
oust  him  from  the  state  office,  he  resigns  and  surrenders  the  federal 
office,  his  title  to  the  state  office  is  thereby  perfected  so  that  he  cannot 
be  ousted  therefrom  by  judgment  in  the  quo  warranto  proceeding:  De 
Turk  V.  Commonwealth,  129  Ta.  St.  151;  15  Am.  St.  Rep.  705. 


Fidelity   &    Casualty   Company   op   New  York 

V.  ElOKHOFP. 
[63  Minnesota,  170.] 

CORPORATIONS,  FOREIGN— COMPLIANCE  WITH  OUR 
LAWS— PRESUMPTION.— In  an  action  by  a  foreign  corporation, 
termed  a  "guaranty  insurance  company,"  engaged  in  the  business 
of  guaranteeing  to  employers  the  fidelity  of  their  employes,  it  will 
not  be  presumed  that  the  company  has  not  complied  with  the  laws 
of  this  state,  though  the  complaint  fails  to  allege  that  the  plaintiff 
has  a  license  to  do  an  insurance  business  In  this  state.  That  is  a 
matter  of  defense. 

INSURANCE,  FIDELITY  —  PUBLIC  POLICY.— A  contract 
guaranteeing  the  honesty  of  employes  is  not  void  as  being  against 
public  policy. 

EVIDENCE— STIPULATIONS  AS  TO  CONCLUSIVENESS 
OF— PUBLIC  POLICY.— A  stipulation  in  a  contract  between  a  guar- 
anty insurance  company  and  an  employfi  of  another,  guaranteeing 
the  honesty  of  the  employ^,  that  the  voucher  or  other  evidence  of 
payment  by  the  company  to  the  employer  shall  be  conclusive  evi- 
dence as  to  the  fact  and  extent  of  the  employe's  liability,  is  void 
as  against  public  policy. 

INSURANCE,  FIDELITY— PLEADING.— If  a  guaranty  In- 
surance company  Is  bound,  by  its  contract,  to  make  good,  and  to  re- 
imburse, an  elevator  company  for  loss  sustained  by  reason  of  a 
shortage  of  grain  caused  by  the  actual  fraud  or  dishonesty  of  an 
employs  of  the  elevator  company,  an  express  and  direct  allegation. 
In  a  complaint  of  the  insurance  company  against  the  employ^  to  re- 
cover npon  the  latter's  promise  of  Indemnity,  that  the  shortage  was 
so  caused  Is  unnecessary  where  the  facts  alleged  prove  that,  un- 
der the  contract,  the  shortage  was  caused  by  the  defendant's  fraud 
or  dishonesty. 
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INSURANCE,  FIDELITY— RESPECTIVE  OBLIGATIONS— 
EFFE-OT  OF  PROVISIONS  AS  TO  PROOF  OF  LIABILITY.— A 
contract  of  guaranty  having  been  executed  at  the  request  of  an  em- 
ploys, in  the  form  requested  by  him,  and  whereby  a  guaranty  insur- 
ance company  insures  his  employer  against  the  employe's  acts  of 
fraud  or  dishonesty,  the  employe's  obligation  to  indemnify  the  com- 
pany is  coextensive  with  tiiat  of  the  company  to  reimburse  the 
employer;  and  any  provisions  In  the  contract,  as  to  proof  of  lia- 
bility, binding  on  the  insurance  company,  in  favor  of  the  employer, 
are  equally  binding  on  the  employs  in  an  action  brought  by  the  In- 
surance company  against  him  to  recover  indemnity  for  what  it  haa 
paid  in  his  behalf. 

INSURANCE,  FIDELITY— WHEN  COMPLAINT  STATES 
CAUSE  OF  ACTION.— A  complaint  by  a  guaranty  insurance  com- 
pany, against  an  elevator  company's  employs,  to  recover  money 
alleged  to  have  been  paid  to  the  elevator  company  on  a  bond,  by 
which  the  plaintiff  obligated  itself  to  mal^e  good,  and  to  reimburse, 
tlie  elevator  company  for  loss  sustained  by  reason  of  a  shortage  of 
grain  caused  by  the  actual  fraud  or  dishonesty  of  the  defendant, 
states  a  cause  of  action,  where  it  alleges  a  request  for  a  bond  on 
the  part  of  defendant;  the  furnishing  of  such  a  bond  to  the  em- 
ployer and  his  acceptance  thereof;  a  promise,  either  express  or  im- 
plied, to  reimburse  plaintiff  on  account  of  losses  Incuired  by  reason  of 
such  bond;  a  breach  of  the  conditions  of  the  bond;  a  claim  upon 
plaintiff  for  payment  of  such  loss  under  the  bond;  the  payment  by 
plaintiff  to  the  employer  of  the  loss  occasioned  by  breach  of  the 
provisions  of  the  bond;  and  the  failure  of  the  agent  to  reimburse 
the  plaintiff  for  the  amount  so  paid  to  the  employer  after  demand 
so  to  do. 

Van  Fossen,  Frost  &  Brown,  for  the  appellant. 

H.  Steenerson,  for  the  respondent. 

1^**  MITCHELL,  J.  The  plaintiff,  a  foreign  corporation,  is 
what  is  termed  a  "guaranty  insurance  company,"  engaged  in  the 
business  of  guaranteeing  to  employers  the  fidelity  of  their  em- 
ployes. This  action  was  brought  to  recover  money  alleged  to 
have  been  paid  to  the  Eed  Eiver  Elevator  Company,  defendant's 
employer,  upon  a  bond  by  which  the  plaintiff  obligated  itseK  to 
make  good,  and  reimburse  to  the  elevator  company,  such  pecu- 
niary loss  as  it  might  sustain  by  reason  of  the  infidelity  of  the 
defendant  as  its  receiving  agent  in  one  of  its  grain  elevators.  ^''^ 
The  appeal  is  from  an  order  sustaining  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  constituting  a 
cause  of  action. 

The  material  conditions  of  the  bond,  which  is  set  out  in  the 
complaint,  are  as  follows:  "  The  company  [the  plaintiff]  shall, 
....  subject  to  the  conditions  and  provisions  herein  contained, 
....  make  good,  and  reimburse  to  the  said  employer,  such  pe- 
cuniary loss  as  may  be  sustained  by  the  employer  by  reason  of  the 
fraud  or  dishonesty  of  any  or  either  of  the  employes  [of  whom 
defendant  was  one]  named  upon  said  schedule  or  added  thereto, 
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as  hereinafter  provided,  in  connection  witli  his  duties  as  receiv- 
ing agent  or  buyer;  ....  provided,  ....  that  the  company 
shall  be  liable  only  for  the  acts  of  fraud  or  dishonesty  on  the 
part  of  the  persons  mentioned  in  the  schedule,  who  act  as  receiv- 
ing agents,  for  shortages  in  their  grain  accounts,  as  follows,  viz: 
There  shall  be  deducted  from  the  total  amount  of  grain  and  dock- 
age received  by  the  receiving  agent  at  said  elevator  or  elevators 
screenings  and  dirt  from  such  grain  as  has  been  cleaned  at  said 
elevator  or  elevators,  together  with  the  amounts  of  shipments 
based  upon  weights  of  grain  and  dockage  at  terminals,  and  if  the 
result  shows  a  deficit,  and  the  shortage  is  not  caused  by  the  var- 
ious exceptions  agreed  to,  this  proof  of  loss  will  be  accepted  as 
binding  on  the  part  of  the  company.  In  case  where  screenings 
and  dirt  are  burned  at  an  elevator,  they  shall  be  weighed  before 
being  burned,  and  the  weight  reported  daily  to  the  employer; 
provided,  that  the  company  shall  not  be  liable  for  the  grading  of 
grain,  loss  by  heating,  drying,  or  leakage  of  cars,  or  other  damage, 
shortages  caused  by  defective  weighing  apparatus  or  appliance,  or 
for  shortages  in  any  elevator  or  elevators  caused  by  the  failure  of 
any  of  the  parties  mentioned  in  said  schedule  to  take  dockage 
enough  to  make  good  their  weights  for  grain  checks  issued,  as 
the  employer  hereby  assumes  the  risks  of  its  superintendents, 
traveling  men,  and  officers  in  giving  instructions  to  its  receiving 
agents  as  to  the  amount  necessary  to  take  to  make  good  the 
amount  of  dockage  at  terminal  points,  and  the  action  of  receiving 
agents  in  taking  dockage,  the  loss  by  cleaning  grain,  and  the  or- 
dinary shrinkage  arising  from  dust  in  handling  of  said  grain  in 
elevators.  And  it  is  further  agreed  that  the  company  shall  not 
be  liable  for  errors  or  carelessness  in  weighing  of  grain,  nor  for 
thefts  of  grain  by  persons  other  than  those  covered  by  this  bond, 
nor  for  robbery  or  thefts  of  money  from  the  ^"^"^  persons  so  cov- 
ered, where  proofs  of  such  errors,  carelessness,  thefts,  or  robbery 
are  conclusive,  as  negligence  is  not  covered  by  this  bond." 

The  complaint  alleges  that  defendant,  in  consideration  of 
plaintiff's  becoming  a  guarantor  for  him  by  executing  this  bond, 
agreed  to  indemnify  it  against  any  losses,  damages,  or  expenses 
it  might  sustain  or  become  liable  for  in  consequence  of  executing 
the  bond;  also,  that  this  bond  was  in  the  form  requested  by  the 
defendant;  also,  that  defendant  further  agreed  "to  admit  the 
voucher  or  other  proper  evidence  of  such  payment  by  plaintiff 
as  conclusive  evidence  against  himself  as  to  the  fact  and  extent  of 
his  liability  to  this  plaintiff."    It  la  further  alleged  that  defend- 
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ant,  within  the  scope  of  his  employment  as  receiving  agent  of 
plaintiff,  issued  tickets  for,  received,  and  took  in,  at  one  of  the 
•elevator  company's  elevators,  a  certain  number  of  bushels  of 
wheat  and  dockage,  but  of  the  same  only  delivered  to  the  eleva- 
tor company  a  certain  less  number  of  bushels  at  the  termination 
of  his  employment;  leaving  nearly  one  thousand  bushels  which 
he  never  delivered,  although  requested  to  do  so.  The  complaint 
then  states  specifically  the  manner  in  which  this  shortage  was 
ascertained  and  made  to  appear,  which  was  the  exact  manner  pro- 
vided for  in  the  bond.  It  then  negatives  specifically  that  this 
shortage  was  caused  by  any  of  the  exceptions  named  in  the  bond. 
It  is  then  alleged  that  the  elevator  company  presented  its  claim 
for  this  shortage  to  the  plaintiff;  that  the  latter  was  compelled  to 
pay  the  same,  and  now  holds  the  elevator's  voucher  for  the  same, 
but  that  defendant  refuses  to  indemnify  the  plaintiff  for  the 
money  thus  paid  out  in  his  behalf.  Counsel  for  plaintiff  asks  us 
to  pass  upon  numerous  questions  touching  the  construction  of 
this  bond;  but  as  it  is  a  novel  contract,  and  its  provisions  prolix, 
somewhat  obscure,  and  sometimes  apparently  contradictory,  we 
deem  it  unwise,  upon  a  demurrer,  to  decide  much  except  what  is 
necessary  to  determine  whether  a  cause  of  action  is  stated.  Hence 
we  shall  confine  ourselves  mainly  to  the  specific  objections  made 
by  defendant's  counsel  to  the  sufficiency  of  the  complaint. 

1.  The  first  objection  urged  against  the  complaint  is,  that  it 
does  not  allege  that  the  plaintiff  had  a  license  to  do  an  insurance 
business  in  this  state,  as  required  by  the  General  Statutes  of  1894, 
section  3331.  Notwitlistanding  that  there  would  seem  to  be  some 
decisions  holding  otherwise,  we  are  of  opinion  that  the  case  is  one 
where  the  maxim,  "Omnia  rite  acta  praesumuntur,"  is  applicable. 
Noncompliance  with  the  laws  of  this  state  ^'^^  will  not  be  pre- 
sumed, but,  if  it  exists,  must  be  set  up  in  defense:  Williams  v. 
Cheney,  3  Gray,  215. 

2.  The  second  point  urged  is,  that  a  contract  guaranteeing  the 
honesty  of  employes  is  void  as  being  against  public  policy;  that 
it  is  the  duty  of  aJl  employers  dealing  with  the  general  public  to 
employ  honest  agents;  that  the  effect  of  such  a  contract  as  set  out 
in  the  complaint  is  to  make  it  a  matter  of  indifference  to  an  ele- 
vator company  whether  it  employs  honest  or  dishonest  agents  to 
deal  with  the  patrons  of  the  elevator.  There  is  nothing  what- 
ever in  this  objection.  The  same  principle  is  involved  in  every 
bond  exacted  from  a  public  officer  or  a  private  agent  as  security 
for  the  faithful  performance  of  his  duties.    And  it  is  wholly  im- 
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material  whether  the  guarantor  is  a  private  person,  or  an  incor- 
porated guaranty  insurance  company.  The  advantages  of  the  lat- 
ter over  the  former  mode  of  suretyship,  if  properly  conducted,  are 
very  apparent:  2  May  on  Insurance,  sec.  541. 

3.  The  third  objection  is,  that  the  stipulation  between  tlie 
plaintiff  and  defendant  that  the  voucher,  or  other  evidence  of 
payment  by  plaintiff  to  the  elevator  company,  should  be  conclu- 
sive evidence  against  the  defendant  as  to  the  fact  and  extent  of 
his  liability  to  the  glaintiff,  is  void  as  being  against  public  policy. 

This  question  is  not  really  involved  in  this  appeal,  but,  as  it 
is  one  which  will  necessarily  arise  at  the  very  threshold  of  the 
trial  of  the  action,  it  may  properly  be  considered  now.  The  right 
of  a  party  to  waive  the  protection  of  the  law  is  subject  to  the  con- 
trol of  public  policy,  which  cannot  be  set  aside  or  contravened 
by  any  arrangement  or  agreement  of  the  parties,  however  express- 
ed. Thus,  an  agreement  to  waive  the  defense  of  usury  is  void. 
So,  also,  according  to  the  weight  of  authority,  is  an  agreement, 
made  at  the  time  of  contracting  a  debt,  to  waive  the  prospective 
right  of  exemption.  The  agreement  under  consideration  is  more 
than  a  mere  enlargement  of  contractual  rights,  or  the  establish- 
ment of  a  rule  of  evidence.  It  provides  that  the  plaintiff  may, 
by  his  own  ex  parte  acts,  conclusively  establish  and  determine  the 
existence  of  his  own  cause  of  action.  In  short,  he  is  made  the 
supreme  judge  of  his  own  case.  The  case  is  not  at  all 
analogous  to  the  common  provisions  in  building  and  construction 
contracts,  by  which  the  determination  of  some  third  person,  such 
as  the  architect  or  engineer,  as  to  the  ■'■'^^  amount  or  character 
of  the  work,  is  made  conclusive  between  the  parties,  in  the  ab- 
sence of  fraud  or  mistake.  Nor  is  it  at  all  analogous  to  a  pro- 
vision in  an  executory  contract  for  the  sale  or  manufacture  of  an 
article  to  the  satisfaction  of  the  buyer,  where,  if  the  article  is  de- 
clined, the  parties  are,  in  contemplation  of  law,  left  in  statu 
quo.  In  the  present  case,  the  attempt  is  to  provide  that,  after  the 
alleged  cause  of  action  has  accrued,  the  plaintiff  shall  be  the  sole 
and  exclusive  judge  of  both  its  existence  and  extent.  Such  an 
agreement  is  clearly  against  public  policy.  If  the  provision  had 
been  that  the  voucher,  or  other  evidence  of  payment,  should  be 
merely  prima  facie  evidence  of  the  fact  and  extent  of  defendant's 
liability — thus  merely  shifting  the  burden  of  proof,  but  leaving: 
the  defendant  at  liberty  to  rebut  this  prima  facie  evidence — al- 
though even  then  a  somewhat  drastic  provision,  we  do  not  think 
that  it  could  be  held  to  contravene  public  policy.    To  that  extent 
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we  think  this  provision  is  valid,  but,  in  so  far  as  it  assumes  to 
make  the  voucher  of  payment  by  plaintiff  conclusive  of  defend- 
ant's liability,  it  is  void. 

4.  The  fourth  objection  urged  against  the  complaint  is,  that 
while  the  bond  only  covers  acts  of  fraud  and  dishonesty,  it  con- 
tains no  allegation  that  this  shortage  was  caused  by  the  fraud  or 
dishonesty  of  the  defendant. 

Whoever  drafted  this  bond  used  language  very  loosely,  and  em- 
ployed a  great  many  words  to  express,  or  else  conceal,  very  few 
ideas.  But  after  taking  it  by  the  four  corners,  and  considering 
all  its  provisions,  our  construction  is,  that  the  plaintiff  was  only 
bound  to  make  good,  and  reimburse  the  elevator  company  for, 
loss  sustained  by  reason  of  a  shortage  of  grain  caused  hy  tlie 
actual  fraud  or  dishonesty  of  the  defendant.  But  the  bond  also 
provides  how  the  existence  and  amount  of  a  shortage  shall  be  as- 
certained, and  that,  when  thus  ascertained,  it  shall  be  accepted  as 
evidence  that  it  was  caused  by  the  fraud  or  dishonesty  of  the  de- 
fendant, and  not  by  any  of  the  various  other  causes,  enumerated 
as  exceptions,  for  which  the  plaintiff  was  not  to  be  liable;  in 
other  words,  that  a  shortage  ascertained  in  the  manner  pre- 
scribed should  be  prima  facie  evidence  of  its  existence,  and  that 
it  was  caused  by  defendant's  fraud  or  dishonesty,  thus  casting  th 
burden  upon  the  plaintiff  to  rebut  this  prima  facie  ease  by  proof. 
It  is  not  bound  to  do  this  by  affirmative  *®**  evidence  showing 
the  particular  one  of  the  causes,  enumerated  as  exceptions,  which 
produced  the  shortage,  but  may  do  it  by  negative  evidence  show- 
ing that  it  was  not  caused  by  the  fraud  or  dishonesty  of  the  de- 
fendant, and  hence  must  have  been  produced  by  one  or  more  of 
the  excepted  causes.  This  it  may  do  by  a  fair  preponderance  of 
evidence  as  to  any  of  the  excepted  causes,  except  errors  or  care- 
lessness in  weighing,  and  thefts  by  persons  other  than  those  cov- 
ered by  the  bond,  in  which  cases  the  proofs  must  be  conclusive. 
The  word  "conclusive,"  in  that  connection,  we  think,  must  be 
construed  as  meaning  so  strong  as  to  require  a  finding  or  verdict 
that  the  shortage  resulted  from  the  cause  alleged.  This  may  also 
be  done  by  negative  or  circumstantial  evidence.  So  much  for  the 
construction  of  the  bond. 

The  bond  having  been  executed  at  the  request  of  the  defend- 
ant, and  in  the  form  requested  by  him,  it  follows  that  his  obli- 
gation to  indemnify  the  plaintiff  is  coextensive  with  that  of  the 
plaintiff  to  reimburse  the  elevator  company;  also,  that  any  pro- 
visions in  the  bond,  as  to  proof  of  liability,  binding  on  the  plain- 


470  ScHULTZ  V.  Howard.  [Minn» 

tiff  in  favor  of  the  elevator  company,  are  equally  binding  on  the- 
defendant  in  an  action  brought  by  the  plaintiff  against  him  to  re- 
cover indemnity  for  what  it  has  paid  in  his  behalf.  Therefore,  it 
follows  that  the  complaint  alleges  facts  which,  under  the  pro- 
visions of  the  bond,  constitute  a  cause  of  action  against  the  de- 
fendant; that  is,  if  all  the  facts  alleged  are  proved  on  the  trials 
it  would  follow,  as  a  matter  of  law,  that  the  plaintiff  would  be 
entitled  to  recover.  That  the  facts  alleged  are,  in  one  sense, 
merely  evidentiary,  and  may  be  rebutted  by  other  evidence,  is- 
not  material,  inasmuch  as,  by  the  agreement  of  the  parties,  they 
make  out  prima  facie  a  cause  of  action,  and,  if  not  rebutted,  they 
conclusively  make  it  out.  Otherwise  exj)ressed,  imder  the  con- 
tract of  the  parties,  the  facts  alleged  prove  that  the  shortage  was- 
caused  by  defendant's  fraud  or  dishonesty.  Under  these  circum- 
etances,  an  express  and  direct  allegation  that  it  was  so  caused  wa» 
unnecessary.  The  complaint  states  a  cause  of  action. 
Order  reversed. 


FIDELITY  INSURANCE  Is  a  comparatively  new  business;  but  It 
has  been  held  that  a  bond  of  indemnity  given  by  a  fidelity  insurance 
company  is  governed  by  the  principles  of  interpretation  which  apply 
to  ordinary  policies  of  insurance:  Note  to  Fidelity  etc.  Co.  v.  Gate 
City  Nat.  Banlc,  54  Am.  St.  Rep.  446. 

STIPULATIONS  AS  TO  EVIDENCE,  when  inserted  In  a  contract, 
do  not  deprive  the  plaintiff,  as  a  general  rule,  of  the  benefit  of  rules  of 
law  established  for  the  guidance  of  courts  and  juries  in  the  investiga- 
tion and  determination  of  facts:  See  monographic  note  to  Utter  v. 
Travelers'  Ins.  Co.,  8  Am.  St.  Rep.  921,  on  whether  parties  may,  by 
their  stipulations  inserted  in  a  contract,  make  a  rule  of  evidence  by 
rchich  the  courts  must  be  bound  in  litigation  subsequently  arising 
under  such  contract. 


SoHULTZ  V,  Howard.     Sohultz   v.  World's  Fair 
Masonto  Hotel  Company. 

[63  Minnesota,  196.] 

EVIDENCE— LAWS  OF  ANOTHER  STATE— PRESUMP- 
TION.—In  the  absence  of  an  allegation  to  the  contrary,  a  court 
will  assume  that  the  law  of  another  state  Is  the  same  as  the  law  of 
this  state. 

EVIDENCE.— STATUTES  OF  ANOTHER  STATE  must  be 
pleaded  and  proved  as  any  other  fact.  The  courts  will  not  take  ju- 
dicial notice  of  them. 

CONTRACTS-CONFLICT  OF  LAWS.— THE  PLACE  of  th& 
contract  regulates  Its  validity,  Interpretation,  and  the  nature  of  its 
obligation.  By  "nature"  Is  meant  those  qualities  which  inhere  in 
and  pertain  to  It;  as,  whether  It  is  joint,  or  joint  and  several. 

NEGOTIABLE  INSTRUMENTS-ORIGINAL  PROMISORS 
OR  MAKERS— WHO  ARE.— Persons  who  sign  their  names  on  th» 


Dec.  1895,]  Schultz  v.  Howard.  471 

back  of  a  note,  when  It  Is  executed,  for  the  purpose  of  giving  credit 
to  the  maker,  with  the  payee,  and  as  security  for  the  payment  of 
the  note,  are  original  promisors  or  makers,  although,  as  between 
themselves  and  the  other  makers,  they  may  be  mere  sureties  for 
the  latter. 

NEGOTIABLE  INSTRUMENTS— JOINT  AND  SEVERAL 
OBLIGATION  OF  "IRREGULAR  INDORSERS."— If  some  of  the 
promisors  sign  a  promissory  note  at  the  foot,  and  others  on  the 
back,  the  obligation,  toward  the  payee,  of  those  who  place  their 
names  on  the  back  of  the  paper,  though  it  is  joint  in  form,  is  joint 
and  several,  and  not  joint,  with  the  obligation  of  those  who  sign 
The  note  in  the  usual  place,  although  the  obligation  of  those  who 
sigQ  on  the  back  of  the  uote,  as  between  themselves,  may  be  joint. 
It  may  be  joint  as  between  themselves,  and  yet  joint  and  several  as 
to  those  who  signed  at  the  foot. 

JOINT  LIABILITY— PRESUMPTION.— There  should  be  no 
presumption  Indulged  In  in  favor  of  an  obligation  being  joint  in- 
stead of  joint  and  several. 

DEFINITIONS.— "IRREGULAR  INDORSERS"  are  original 
promisors  or  makers,  and  the  courts.  In  defining  the  nature  of  their 
obligation  as  makers,  indorsers,  or  guarantors,  have  Indiscriminate- 
ly and  Interchangealily  spoken  of  them  as  "original  promisors," 
"joint  makers,"  and  "joint  and  several  makers." 

Action  on  promissory  notes  brought  by  Schultz  and  another 
against  the  defendants,  J.  C.  Howard,  J.  W.  Nash,  W.  M.  Brack- 
ett,  J.  W.  Stone,  and  W.  H.  Lynn.  The  last-named  defendant 
was  a  guarantor  in  the  first  action,  on  two  of  the  notes,  and  the 
other  defendants  were,  in  form,  indorsers,  but  were  sued  as  mak- 
ers. The  second  action  was  brought  upon  three  promissory 
notes  of  like  tenor,  except  as  to  the  amounts  and  times  of  pay- 
ment. The  indorsements  on  all  the  notes  were  the  same,  except 
that  on  the  notes  sued  upon  in  the  second  action  the  indorsement 
of  defendant  Lynn  was  in  the  same  form  as  the  indorsements  of 
the  other  defendants,  and  not  in  the  form  of  a  guaranty  of  col- 
lection, as  in  the  first  case.  In  the  second  action,  but  not  in  the 
first,  the  World's  Fair  Masonic  Hotel  Company  was  -also  joined 
as  defendant.  There  was  a  separate  appeal  by  each  of  the  de- 
fendants, the  hotel  company  excepted,  in  each  action,  from 
orders  sustaining  the  plaintiffs'  demurrers  to  parts  of  the  separate 
answer  of  each  defendant. 

Louis  A.  Eeed,  for  the  appellants. 

James  0.  Pierce,  for  the  respondents. 

200  MITCHELL,  J.  This  was  an  action  on  two  promissory 
notes,  upon  which  defendant  Lynn  was  guarantor,  and  the  other 
defendants  makers.  The  case  comes  here  on  appeal  from  an  or- 
der sustaining  a  demurrer  to  defendants'  second  defense,  by 
which  they  claim  that  they  were  released  by  reason  of  the  plain- 
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tiffs  having  previously  obtained  judgment  upon  the  notes  against 
another  maker  alone,  who  is  not  a  party  to  this  action. 

The  principle  sought  to  be  invoked  is  that  joint  contractors 
must  all  be  sued  together;  that,  if  one  is  omitted,  the  nonjoinder 
may  be  pleaded  in  abatement.  Hence,  if  the  cause  of  action 
against  one  of  the  joint  contractors  is  merged  in  a  judgment,  the 
others  hve  released,  because  it  is  then  impossible  to  maintain  a 
joint  action  against  all.  We  nowhere  find  in  the  pleadings  any- 
thing to  show  that  the  notes  sued  on  were  in  form  joint,  and  not 
joint  and  several;  and  on  that  ground  alone  the  order  appealed 
from  might  be  affirmed.  But  both  sides  have  argued  the  case  on 
.  the  assumption  that  the  notes  are  of  the  following  tenor: 

"$7,000.00  Chicago,  March  20th,  1893. 

"April  first  after  date,  for  value  received,  we  promise  to  pay  to 
the  order  of  Schultz  Bros,  seven  thousand  and  no  100  dollars,  at 
the  Globe  National  Bank,  with  interest  at  —  per  cent  per  annum, 
after  — ,  until  paid. 

"WORLD'S  FAIE  MASONIC  HOTEL  CO., 

"By  J.  C.  HOWARD,  President." 

Indorsed:  "J.  C.  Howard,  J.  W.  Nash,  W.  M.  Brackett,  J.  W. 
Stone. 

"I  hereby  guaranty  the  collection  of  the  within  note,  if  not 
paid  at  maturity.    Value  rec'd.  W.  H.  LYNN.*' 

The  other  note  is  of  like  tenor,  except  as  to  amount  and 
time  of  payment. 

The  judgment  alleged  in  the  answer  to  have  been  obtained  on 
the  notes  in  the  state  of  Illinois  was  against  the  World's  Fair  Ma- 
sonic Hotel  Company,  an  Illinois  corporation.  It  stands  admit- 
ted that  those  whose  names  are  written  on  the  back  of  the  notes 
signed  them  at  the  date  of  their  execution  for  the  purpose  of  giv- 
ing credit  to  the  ^®^  hotel  company  with  the  plaintiffs,  and  as  se- 
curity for  the  payment  of  the  notes.  Hence,  according  to  the 
law  of  this  state — and,  in  the  absence  of  an  allegation  to  the  con- 
trary, we  must  assume  that  the  law  of  Illinois  is  the  same — the 
defendants  Howard,  Nash,  Brackett,  and  Stone  were  original 
promisors  or  makers,  although,  as  between  themselves  and  the 
hotel  company,  they  were  mere  sureties  for  the  latter.  Counsel 
for  plaintiff  cites  in  his  brief  the  statute  of  Illinois,  to  the  effect 
that  "all  joint  obligations  and  covenants  shall  be  taken  and  held 
to  be  joint  and  several  obligations  and  covenants."  Assuming 
that  the  Globe  National  Bank,  at  which  the  notes  were  payable. 
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is  in  Illinois,  this  statute,  if  pleaded,  would  have  been  decisive  of 
the  case,  for  it  is  settled  law  that  the  place  of  the  contract  regu- 
lates its  validity,  interpretation,  and  the  nature  of  its  obligation. 
By  "nature"  is  meant  those  qualities  which  inhere  in  and  pertain 
to  it;  as  whether  it  is  joint,  or  joint  and  several:  Daniel  on  Ne- 
gotiable Instruments,  sec.  872.  But  the  statutes  of  another  state 
must  be  pleaded  and  proved  as  any  other  fact.  The  courts  will 
not  take  judicial  notice  of  them. 

Counsel's  further  contention  is,  that  whatever  the  form  of  the 
contract,  when  it  appears  that  some  of  the  obligors  executed  it 
merely  as  sureties  for  another  who  was  the  principal  debtor,  then, 
as  between  the  former  and  the  latter,  the  obligation  is  joint  and 
several,  and  not  joint.  There  is  much  force  in  this  contention, 
for  it  would  seem  unreasonable  that  the  obligee  could  not  first 
proceed  to  enforce  the  contract  against  the  principal  obligor, 
without  releasing  the  sureties;  and  we  do  not  remember  of  ever 
having  met  with  a  case  in  which  it  was  held  that  such  would  be 
the  effect  of  his  doing  so.  But  it  is  not  necessary  in  this  case  to 
go  that  far. 

"We  are  of  opinion  that  where,  as  here,  some  of  the  promisors 
sign  a  promissory  note  at  the  foot  and  others  on  the  back,  it 
should  be  held  that  the  intention  was  that,  as  between  the  two 
classes  of  promisors,  their  obligation  should  be  joint  and  several, 
and  not  joint.  It  is  true  that,  under  the  decisions  of  this  court, 
where  they  sign  their  names  under  the  circumstances  which  ex- 
isted in  this  case,  they  are  all  original  promisors  or  makers, 
whether  their  names  are  found  at  the  foot  or  on  the  back  of  the 
note.  But  the  fact  cannot  be  ignored  that  by  signing  their  names 
on  the  back  of  a  note,  instead  of  in  the  ^^'^  usual  and  ordinary 
place,  parties  must  have  meant  to  effect  some  difference  in  the 
nature  of  their  obligation  from  what  it  would  have  been  had  they 
affixed  their  signatures  at  the  foot  of  the  note,  along  with  the 
other  makers.  We  suppose  that,  as  a  matter  of  fact,  in  no  case 
do  those  who  sign  their  names  on  the  back  of  a  note  intend  to  as- 
sume the  obligation  of  "joint  obligors,"  strictly  so  called,  with 
those  who  sign  at  the  foot.  Their  actual  intention  is,  doubtless, 
to  assume  the  obligation  of  either  sureties  or  indorsers.  In  order 
to  establish  a  fixed  rule  governing  negotiable  paper,  we  have  held 
that  although,  as  between  themselves  and  the  other  makers,  they 
may  be  mere  sureties,  yet,  as  to  the  payee,  they  must  be  conclu- 
sively presumed  to  have  assumed  the  obligation  of  makers.  But 
there  is  nothing  in  this  doctrine  at  all  inconsistent  with  giving 
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effect  to  the  act  of  the  parties  in  placing  their  names  on  the  back 
of  the  paper  as  expressing  an  intent  that  their  obligation  should 
be  joint  and  several,  and  not  joint,  with  the  obligation  of  those 
who  sign  the  note  in  the  usual  place.  This  construction  of  their 
contract  is  the  one  most  favorable  to  themselves;  for  if  they  are 
sureties,  as  they  usually  are,  it  leaves  the  holder  of  the  note  at 
liberty  io  first  pursue  his  remedies  against  the  principal  debtor. 
There  should  be  no  presumptions  indulged  in  in  favor  of  an  obli- 
gation being  joint  instead  of  joint  and  several.  The  rules  of  law 
as  to  joint  obligations  are,  at  best,  extremely  technical  and  in- 
convenient; and  many  states  have,  like  Illinois,  enacted  statute* 
declaring  them  to  be  joint  and  several. 

We  have  examined  our  own  decisions,  as  well  as  those  of  Mas- 
sachusetts, from  which  we  adopted  the  doctrine  holding  that 
these  "irregular  indorsers"  are  original  promisors  or  makers,  and' 
find  nothing  in  any  of  them  in  conflict  with  the  conclusion  at 
which  we  have  arrived.  We  find  that,  in  defining  the  nature  of 
their  obligation,  they  are  indiscriminately  and  interchangeably 
spoken  of  as  "original  promisors,'*  "joint  makers,"  and  "joint 
and  several  makers."  But  in  all  these  cases  the  question  before 
the  court  was  not  whether  their  obligation  was  joint,  or  joint  and' 
several,  with  that  of  the  other  parties  to  the  paper,  but  whether 
it  was  that  of  maker  or  that  of  indorser  or  of  guarantor;  and 
these  various  expressions  were  used  merely  to  state  that  their 
obligation  was  the  former,  and  not  the  latter.  We  do  not  wish, 
to  be  understood  as  holding  that,  as  between  themselves,  the  obli- 
gation of  those  who  signed  on  the  back  of  the  ^®^  notes  was 
joint  and  several.  It  may  be  joint  as  between  themselves,  and 
yet  joint  and  several  as  to  those  who  signed  at  the  foot. 

The  conclusion  at  which  we  have  arrived  on  this  question  ren- 
ders it  unnecessary  to  consider  any  other. 

The  result  is,  that  in  all  of  the  actions  between  these  parties 
the  orders  appealed  from  are  affirmed. 


EVIDENCE— STATUTES  OF  ANOTHER  STATE.— The  courts  of 
one  state  do  not  take  judicial  notice  of  the  laws  of  another,  but  they 
must  be  pleaded  and  proved  lilce  other  facts:  Scroggin  v.  McClelland, 
37  Neb.  644;  4(t  Am.  St.  Kep.  520,  and  note;  Wicliersham  v.  Johnston, 
104  Cal.  407;  43  Am.  St.  Rep.  118.  In  the  absence  of  proof,  the  law» 
of  both  states  are  presumed  to  be  the  same:  Scroggin  v.  McClelland. 
37  Neb.  644;  40  Am.  St.  Rep.  520;  Chapman  v.  Brewer,  43  Neb.  890; 
47  Am.  St.  Rep.  779;  Cavallaro  v.  Texas  etc,  Ry,  Co.,  110  Cal.  348;  52 
Am.  St,  Rep.  94.  In  the  absence  of  proof,  the  statutory  law  of  an- 
other state  Is  presumed  to  be  as  in  this:  Chapman  v.  Brewer,  43  Neb. 
890;  47  Am.  St.  Rep.  779.  Contra,  Kelley  v.  Kelley,  161  Mass.  Ill;  42 
Am,  St.  Rep,  389. 
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CONFLICT  OF  LAWS— PLACE  OF  CONTRACT.— The  law  of  th» 
place  where  a  contract  Is  made  governs,  so  far  as  the  validity  or  ob- 
ligation of  the  contract  is  concerned:  Cochran  v.  Ward,  5  Ind.  App» 
89;  51  Am.  St.  Rep.  229,  and  note. 

NEGOTIABLE  INSTRUMENTS— ORIGINAL  PROMISORS, WHO 
ARE.— If  a  promissory  note  Is  indorsed  before  its  delivery,  the  liabil- 
ity of  the  indorser  is  that  of  an  original  promisor  and  comalier:  Rich- 
ardson V.  Foster,  73  Miss.  12;  55  Am.  St,  Rep.  481;  Donohoe  Kelly 
etc.  Co.  V.  Puget  Sound  etc.  Bank,  13  Wash.  407;  52  Am.  St.  Rep.  57^ 
and  note;  Central  Nat.  Banii  v.  Dreydoppel,  134  Pa.  St.  499;  19  Am. 
St.  Rep.  713.  Other  cases  hold  that  one  who  writes  his  name  on  the- 
baclf  of  a  negotiable  Instrument  before  It  has  been  Indorsed  by  the- 
payee,  who  subsequently  indorses  it,  is  bound  only  as  a  second  In- 
dorser: Note  to  Central  Nat.  Bank  v.  Dreydoppel,  19  Am.  St.  Rep» 
714;  and  that  a  tliird  person  who  Indorses  a  negotiable  note  concur- 
rently with  its  execution,  and  at  or  before  its  delivery  to  the  payee,  or 
indorsement  by  him,  is  presumptively  liable  only  as  a  second  Indorser, 
but  may  be  shown  by  parol  evidence  to  be  liable  as  a  joint  maker  or 
guarantor,  according  to  the  Intention  of  the  parties  as  disclosed  by 
the  facts:  Deering  y.  Greighton,  19  Or.  118;  20  Am.  St.  Rep.  800. 


Turlb  v,  Sargent. 

[63  Minnesota,  21L] 

NEGOTIABLE  INSTRUMENTS— COLLATERAL  SECURI- 
TIES—NO  CONSIDERATION.— If  a  third  party,  without  any  con- 
tdderation  personal  to  himself,  gives  his  promissory  note  to  a  cred- 
itor as  collateral  to  the  mere  naked  debt  of  another,  without  any 
circumstance  of  advantage  to  the  debtor  or  disadvantage  to  the- 
creditor,  the  note  is  without  consideration.  Hence,  If  one  partner 
misappropriates  money  belonging  to  his  copartner,  a  note  given  by 
a  third  person  to  the  latter  upon  his  promise  not  to  prosecute  crim- 
inally. Is  without  consideration. 

NEGOTIABLE  INSTRUMENTS  —  WHEN  RENEWAL  IS 
WITHOUT  CONSIDERATION.— If  an  original  note  has  been  givea 
with.out  consideration,  each  successive  renewal  thereof  is  without 
consideration,  unless  there  Is  some  consideration  to  support  it  other 
thau  the  mere  Sfurrender  and  renewal  of  the  original  note. 

Action  by  the  plaintiff,  Tnrle,  on  a  promissory  note,  given  by 
the  defendants,  Sargent  and  another.  There  was  a  judgment  for 
the  defendants,  and  the  plaintiff  appealed. 

McCordic  &  Crosby  and  Billson,  Congdon  &  Dickinson,  for 

the  appellant. 

Cash,  Williams  &  Chester,  for  the  respondents. 

**^*  START,  C.  J.  1.  This  is  an  action  upon  a  promissory- 
note  of  the  defendants  for  the  sum  of  $5,826.67,  payable  to  the 
plaintiff.  The  defendants  admitted  the  making  of  the  note,  but 
alleged  as  a  defense  that  there  was  no  consideration  for  the  same;, 
and,  further,  that  it  was  given  in  renewal  of  a  former  note  for 
$8,000,  given  by  defendant  William  C.  Sargent,  and  that  the  only 
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<!oiisideralion  for  this  last  note  was  tlie  agreement  of  tlie  plaintiff 
not  to  prosecute  criminally  one  "William  T.  Hooker  for  misappro- 
priating the  sum  of  $8,000,  belonging  to  the  plaintiff.  The  reply 
was  simply  a  general  denial.  Trial  by  the  court  without  a  jury, 
and  judgment  ordered  for  the  defendants,  and  from  an  order 
denying  his  motion  for  a  new  trial  plaintiff  appealed. 

The  trial  court  found  that  no  consideration  was  given  for  the 
note  in  suit,  or  for  any  of  the  notes  of  which  it  was  a  renewal, 
other  than  the  consideration  for  the  original  note  of  $8,000.  As 
to  this  original  note  the  court  found:  That  for  some  two  years 
prior  to  the  date  thereof — February  1,  1890 — the  plaintiff  and 
Hooker  were  partners  in  business,  which  was  under  the  manage- 
ment of  the  latter,  but  the  former  furnished  all  the  capital  there- 
for. That  while  they  were  such  partners  Hooker  misappropriated 
about  $8,000  of  the  funds  of  the  firm,  but  in  fact,  as  between  the 
parties,  they  were  the  funds  of  the  plaintiff.  Thereupon  plaintiff 
threatened  the  defendant  William  C.  Sargent,  the  personal  friend 
of  Hooker,  to  cause  criminal  proceedings  to  be  instituted  against 
him  for  such  misappropriation,  unless  the  matter  was  adjusted; 
end  that  the  only  consideration  for  the  giving  of  the  original 
note  was  the  agreement  of  the  plaintiff  not  to  so  prosecute  him. 
That  this  note  was  not  given  or  taken  in  payment  of  Hooker's 
debt,  or  the  amount  of  this  misappropriation;  neither  was  there 
any  agreement  for  any  extension  of  time  to  Hooker  for  the  pay- 
ment of  his  debt  to  the  plaintiff  in  consideration  of  the  giving  of 
the  note  by  the  defendant.  This  note  was  renewed  several  times 
until  September  29,  1892,  when  the  sum  of  $8,826.67,  appearing 
***^  to^be  due  on  the  original  note  as  renewed,  was  voluntarily 
and  without  any  consideration  therefor  reduced  to  the  sum  of 
$5,820.67,  and  the  note  therefor  in  suit  was  signed  by  the  defend- 
ant William  C.  Sargent,  and  indorsed  before  delivery  by  his 
mother,  the  defendant  Mary  C.  Sargent,  solely  at  his  request,  and 
without  any  consideration. 

2.  If  the  evidence  justifies  the  findings  of  fact,  the  conclusion 
that  the  defendants  are  entitled  to  judgment  is  correct.  The 
plaintiff,  however,  while  conceding  that  the  evidence  supports  the 
finding  that  the  original  note  was  given  upon  his  agreement  not 
to  prosecute  Hooker,  denies  that  this  was  an  illegal  consideration, 
or  that  it  was  the  only  consideration  for  the  note.  As  to  the  first, 
his  claim  is,  that  the  plaintiff  and  Hooker  being  partners,  it  was 
a  legal  impossibility  for  the  latter  to  embezzle  partnership  funds, 
and  therefore  his  misappropriation  of  the  funds  was  not  a  crime. 


Dec.  1895.]  ToRLE  t>.  Sargent.  477 

and  the  agreement  not  to  prosecute  him  was  perfectly  harmless. 
We  are  not  prepared  to  concede  this  pr&position,  either  as  "a  ques- 
tion of  law  or  morals:  Gen.  Stats.  1894,  sec.  6710.  But  we  ar© 
not  called  upon  to  decide  the  question,  for,  if  the  promise  not  to 
prosecute  was  not  illegal,  because  it  related  to  a  supposed  crime 
which  it  was  impossible  for  Hooker  to  commit,  it  necessarily  fol- 
lows that  a  promise  to  refrain  from  doing  that  which  it  is  legally 
impossible  to  do  cannot  be  a  valid  consideration  for  the  execution) 
of  a  promissory  note.  Therefore,  if,  as  the  court  has  found,  there 
was  no  other  consideration  for  this  original  note  except  such 
promise,  it  was  wholly  without  any  consideration. 

The  plaintiff's  counsel,  however,  insists  that  the  inevitable  in- 
ference from  the  special  facts  found  by  the  court  is,  that  the  note 
was  given  as  collateral  security  for  the  pre-existing  debt  of  Hook- 
er to  the  plaintiff,  and  that  this  was  a  valid  consideration  to  sup- 
port the  note.  He  reaches  this  conclusion  of  fact  by  assuming 
as  his  premise  a  fact  which  the  trial  court  did  not  find,  but  nega- 
tived by  its  finding — that  there  was  no  other  consideration  for 
the  note  except  the  agreement  not  to  prosecute.  This  is  the  ar-. 
gument:  "It  is  certain  that  the  note  was  given  either  in  payment 
of  Hooker's  debt  or  as  collateral  thereto.  The  court  has  found 
that  it  was  not  taken  in  payment,  and  we  concede  that  the  case 
justified  this  finding.  It  will  be  seen  from  the  case  that  it  must, 
therefore,  have  been  intended  as  a  collateral  ^*®  security,"  The 
conclusion  must  be  correct  if  the  first  proposition  of  the  syllogism 
is  true.  We  concede  its  correctness,  for  the  purposes  of  this  case> 
without  so  deciding,  and  proceed  to  the  proposition  of  law  that 
the  giving  of  the  note  as  collateral  to  the  debt  of  Hooker  was  for 
a  valid  consideration.  The  court  found,  and  it  is  practically  con- 
ceded, that  the  note  was  not  given  as  payment,  conditional  or 
absolute,  of  Hooker's  debt;  and  that  there  was  no  agreemejit  to 
extend  the  time  of  its  payment.  Where,  then,  is  it  possible  to 
find  a  consideration  for  the  note?  Neither  the  maker  nor  Hooker 
was  benefited  by  the  giving  of  the  note.  The  former  owed  no  duty 
or  obligation  in  the  premises  to  the  plaintiff,  and  the  plaintiff,  by 
accepting  the  note,  assumed  no  duty  or  obligation  to 
the  maker  or  anyone  else,  and  was  in  no  way  harmed 
by  it.  The  case  falls  within  the  undoubted  rule  that, 
if  a  third  party,  without  consideration  personal  to  him- 
self, gives  his  promissory  note  to  a  creditor  as  collateral  to 
the  mere  naked  debt  of  another,  without  any  circumstance  of 
advantage  to  the  debtor  or  disadvantage  to  the  creditor,  the  note 
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is  without  consideration:  Security  Bank  v.  Bell,  32  Minn.  409; 
1  Daniel  on  Negotiable  Instruments,  sec.  185;  2  Randolph  on 
Oommercial  Paper,  sec.  446;  Tiedeman  on  Commercial  Paper, 
«ec.  170. 

In  the  case  of  Security  Bank  v.  Bell,  32  Minn.  409,  the  facts 
were  that  the  defendant,  at  the  request  of  the  plaintiff,  gave  his 
note  as  collateral  security  for  a  past  due  note  (for  the  same 
amount)  of  his  son,  and  there  was  no  other  consideration  for  it; 
and  this  court  held  that  there  was  an  entire  want  of  considera- 
tion, stating  the  proposition  without  discussion  or  citation  of  au- 
thorities. Manifestly,  the  court  was  of  the  opinion  that  the  ques- 
tion was  so  thoroughly  settled  upon  principle  and  authority  that 
it  would  be  an  affectation  of  learning  to  dispose  of  the  case  in  any 
different  manner.  The  case  has  been  since  referred  to  by  this 
court  with  implied  approval,  and  distinguished  from  a  case  where 
the  time  of  payment  of  the  debt  for  which  the  note  was  given  as 
collateral  was  extended:  Nichols  etc.  Co.  v.  Dedrick,  61  Minn.  513. 
The  decisions  of  this  court  cited  and  relied  upon  by  plaintiff  in 
support  of  his  proposition  that,  if  defendants*  note  was  given 
merely  as  collateral  to  Hooker's  debt,  there  was  a  valid  consid- 
eration, are  not  in  point.  They  are  all  of  them  cases  where  the 
original  debtor  gave  his  own  note  as  security  for  his  own  debt, 
or  indorsed  the  note  of  a  third  party  for  that  purpose,  or  where 
^^''^  the  creditor  received  the  note  of  a  third  party  direct  in  pay- 
ment of  the  debt,  or  in  consideration  of  a  valid  agreement  to  ex- 
tend the  time  of  its  payment.  Not  one  of  them  is  similar  in  its 
facts  to  the  cases  of  Security  Bank  v.  Bell,  32  Minn.  409,  and  the 
one  at  bar,  where  the  only  consideration  for  the  note  of  a  third 
party,  given  by  him  direct  to  the  creditor,  was  the  naked  pre- 
existing debt  of  another. 

The  case  of  Eosemond  v.  Graham,  54  Minn.  333,  40  Am.  St. 
Rep.  336,  does  not  purport  to  overrule  Security  Bank  v.  Bell,  32 
Minn.  409,  and  an  analysis  of  the  former  will  show  clearly  that 
the  two  cases  are  not  inconsistent.  In  Rosemond  v.  Graham, 
64  Minn.  323,  40  Am.  St.  Rep.  336,  the  payee  of  a  negotiable 
promissory  note  transferred  it  before  maturity  by  indorsement 
to  his  creditor  as  collateral  security  for  an  antecedent  debt,  and  it 
was  held  that  the  indorsee  took  the  paper  free  from  all  defenses 
which  might  have  been  available  between  the  original  parties. 
This  conclusion  necessarily  rests  upon  the  proposition  that  the 
indorsee  was  a  bona  fide  holder  for  value,  and  therefore  the  trans- 
fer was  supported  by  a  valid  consideration.    The  opinion,  how- 
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•ever,  does  not  suggesi;  what  the  consideration  to  support  the 
transfer  was,  but  follows  the  case  of  Railroad  Co.  v.  National 
Bank,  102  U.  S.  14.  Keferring,  then,  to  this  last  case  to  ascer- 
tain the  consideration  for  such  transfer,  we  find  that  the  majority 
•opinion  places  the  decision  upon  the  ground  that  the  transfer  of 
the  paper  was  supported  by  a  valid  consideration,  for  the  reason 
that  where  a  creditor  accepts  from  his  debtor  a  transfer  of  negoti- 
able paper  by  indorsement,  as  collateral  security  for  his  debt,  he, 
■as  indorsee,  takes  the  paper  charged  with  the  obligation  imposed 
by  the  commercial  law  to  present  it  for  payment,  and  give  notice 
of  nonpayment;  and,  having  assumed  the  responsibilities  of  a. 
holder  for  value,  he  is  entitled  to  the  rights  and  privileges  per- 
taining to  such  position.  Mr.  Justice  Bradley,  in  a  concurring 
opinion,  stated  that  tlie  true  consideration  for  the  transfer  waa 
the  indebtedness  of  the  indorser  to  the  indorsee,  and  his  obliga- 
tion to  pay  or  secure  it;  that  the  transfer  of  the  paper  rested 
upon  the  same  consideration  as  if  the  debtor  had  given  a  mort- 
gage or  pledge  of  property  as  security  for  his  debt,  and,  in  such 
oase,  his  debt  and  his  obligation  to  pay  it  or  secure  its  payment 
would  be  a  valid  consideration.  It  is  manifest  that  this  suggest- 
^  consideration  for  the  support  of  a  transfer  of  negotiable  pa- 
per by  a  debtor  to  his  creditor  as  collateral  security  for  his  own 
•debt  does  not  exist  where  a  third  party  gives  his  note  direct  ^*® 
to  the  creditor  as  collateral  to  the  debt  of  another.  In  the  lat- 
ter case  the  creditor  assumes  no  obligation.  He  is  not  bound  to 
present  the  note  for  payment,  and  give  notice  of  nonpayment. 
Neither  is  there  any  obligation  or  duty  on  the  part  of  the  maker 
to  pay  or  secure  the  debt  of  another.  When  the  defendant  Sar- 
gent, in  this  case,  gave  the  original  note  to  the  plaintiff  as  collat- 
eral to  Hooker's  debt  (if  he  did  so),  he  was  under  no  obligation  or 
duty  to  pay  or  secure  the  debt;  and  the  mere  naked  debt  of  Hook- 
er, without  benefit  or  disadvantage  to  any  of  the  parties,  was  not 
-a  legal  consideration  for  the  note,  and  this  case  falls  directly 
within  and  is  ruled  by  the  case  of  Security  Bank  v.  Bell,  32  Minn. 
409,  which  has  not  been  overruled  by  Hosemond  v.  Graham,  54 
Minn,  323,  40  Am.  St.  Eep.  336,  for  the  two  cases  are  radically 
dissimilar  in  their  facts  and  the  law  applicable  thereto. 

3.  The  original  note  having  been  given  without  any  considera- 
tion, then  each  successive  renewal  thereof,  including  the  note  in 
suit,  was  also  given  without  any  consideration,  unless  there  was 
«ome  consideration  to  support  it  other  than  the  mere  surrender 
and  renewal  of  the  original  note.    The  trial  court  found  that 
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there  was  no  other  consideration  for  the  note  in  suit,  or  for  any 
of  the  notes  of  which  it  was  a  renewal,  except  the  original  note. 
"We  have  reviewed  the  evidence,  and  are  of  the  opinion  that  thi* 
finding  is  sustained  by  the  evidence. 

The  trial  court  did  not  err  in  refusing  to  amend  its  findings 
in  the  particulars  of  which  the  plaintifE  complains. 

Order  af&rmed. 


CONTRACTS  —  NEGOTIABLE  INSTRUMENTS  —  CONSIDERA- 
TION.— Any  act  done  by  tlie  promisee  at  the  request  of  the  promisor, 
however  ti'ifling  the  loss  to  himself  or  the  benefit  to  the  promisor,  i» 
a  sufiieient  consideration  for  a  contract:  Note  to  Hamer  v,  Sid  way,  21 
Am.  St.  Rep.  700.  A  contract  must  rest  upon  a  consideration  of  some 
value:  Shepard  v.  Rhodes,  7  R.  I.  470;  84  Am.  Dec.  573.  In  other 
worfls,  there  must  be  a  consideration  to  support  every  promise, 
whether  evidenced  by  writing  or  not:  Stewart  v.  Jerome,  71  Mich. 
201:  15  Am.  St,  Rep.  252.  A  waiver  of  a  legal  right  by  the  promisee 
at  the  request  of  the  promisor  is  sufficient:  Hamer  v.  Sidway,  124 
N.  Y.  538;  21  Am.  St.  Rep.  693;  but  a  contract  to  refrain  from  prose- 
cuting a  criminal  charge,  upon  the  receipt  of  money,  or  a  promise  of 
It,  as  by  the  giving  of  a  promissory  note  Is  generally  held  to  be  void, 
as  against  public  policy,  or  because  of  illegality  of  consideration,  not 
only  where  payment,  or  promise  of  payment,  is  made  by  the  guilty 
party,  or  those  standing  in  certain  relations  to  him:  Henderson  v. 
Palmer,  71  111.  579;  22  Am.  Rep.  117,  and  note;  McMahon  v.  Smith, 
47  Conn.  221;  36  Am.  Rep.  67;  note  to  Fulton  v.  Hood,  75  Am.  Dec. 
672:  Adams  v.  Irving  Nat.  Bank,  116  N.  Y.  606;  15  Am.  St.  Rep.  447; 
but  where  the  payment,  or  promise  of  payment,  by  note  or  otherwise, 
Is  made  by  other  third  persons:  Plumer  v.  Smith,  5  N.  H.  553;  22 
Am.  Dec.  478;  Jon^es  v.  TJiee,  18  Piclc,  440;  29  Am.  Dec.  612:  Hines- 
burgh  v.  Sumner,  0  Vt.  23;  31  Am.  Dec.  599.  A  note  given  for  moneys 
stolen  or  embezzled,  has.  liowever,  been  held,  in  some  cases,  lo  be 
founded  upon  a  legal  consideration,  especially  where  the  giving  of  the 
note  waB  not  preceded  by  threats  of  criminal  prosecution:  Thorn  v. 
Pinkham,  84  Me,  101;  30  Am.  St.  Rep,  335;  Board  of  Supervisors  v,  Al- 
ford,  65  Miss,  63;  7  Am,  St,  Rep.  637;  notes  to  McMahon  v.  Smith,  36 
Am.  Rep.  70;  Henderson  v.  Palmer,  22  Am.  Rep.  121.  One  cannot 
maintain  an  action  to  recover  money  paid  by  him  upon  a  note  given, 
wholly  or  partly  to  compound  a  felony,  althougt  **  was  procured 
from  him  by  duress  and  undue  influeace:  Haynes  T.  Budd,  102  N.  Y. 
872;  66  Am.  Rep.  816. 
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ANOE  Company  op  Philadelphia. 

[63  Minnesota,  805.] 

INSURANCE-FIRE  AS  PROXIMATE  CAUSE  OF  LOSS.- 
To  render  a  fire  tlie  immediate  or  proximate  cause  of  loss  or  dam- 
age, It  is  not  necessary  tliat  any  part  of  tlie  insured  property  should 
be  actually  ignited  or  consumed  by  tire. 

INSURANCE— LOSS  BY  FIRE  INCLUDES  WHAT.— If  « 
building  is  insured  "against  all  direct  loss  or  damage  by  fire,"  un- 
der a  policy  providing  tliat,  if  the  building  falls,  "except  as  a  result 
of  fire,"  the  insurance  shall  immediately  cease,  and  a  building,  adja- 
cent to  the  one  insured,  catches  fire,  and,  being  partially  consumed, 
falls,  as  a  direct  result  of  the  fire,  carrying  down  with  it  not  only 
the  partition  wall  between  the  buildings  but  also  a  part  of  the  in- 
sured building,  the  fall  of  the  latter  is  the  "result  of  fire,"  and  a 
"direct  loss  or  damage  by  fire,"  although  no  part  of  it  ignited  or 
was  consumed  by  fire. 

INSURANCE-MEANING  OP  "DIRECT"  LOSS.— The  word 
"direct,"  in  a  policy  insuring  a  bailding  "against  all  direct  lose  or 
damage  by  fire,"  means  merely  "immediate,"  or  "proximate,"  us 
distinguished  from  "remote." 

INSURANCE— NOTICE  OP  LOSS  AS  CONDITION  PRECB- 
DENT.— If  a  policy  of  insurance  requires  notice  of  loss  to  be  given 
to  the  insurer  within  a  specified  time,  such  notice  is  a  condition 
precedent  to  a  right  of  action  on  the  policy. 

INSURANCE— BREACH  OF  CONDITION  TO  GIVE  "IM- 
MEDIATE" NOTICE  OF  LOSS.— A  failure,  for  nearly  sixty  days 
after  a  fire,  to  give  notice  of  loss,  is,  as  a  matter  of  law,  a  breach 
of  a  condition  of  the  policy  requiring  the  insured  to  give  "imme- 
diate'' notice  of  loss. 

INSURANCE— AUTHORITY  OF  AGENTS— ACCEPTANCE 
OR  WAIVER  OP  NOTICE  OF  LOSS.— Authority  to  malce  a  con- 
tract of  insurance  carries  with  it  no  implied  authority  to  act  in  the 
matter  of  a  loss,  under  the  policy,  after  it  has  occurred.  Hence,  if 
Ihe  expressed  authority  of  agents  is  simply  to  accept  applications 
lor  insurance,  and  to  receive  the  premiums  thereon,  to  fix  the  pre- 
mium or  rate  of  Insurance,  and  to  fill  up,  countersign,  and  issue 
policies  thereon,  which  they  receive  from  the  company,  signed  by 
its  president  and  secretary,  they  have  no  authority,  express  or  im- 
plied, to  accept  or  waive  notice  of  loss. 

INSURANCE— WAIVER  OP  NOTICE  OP  LOSS  AFTER 
POLICY  IS  DEAD.— If  proofs  of  loss  are  transmitted  to  the  gen- 
eral managers  of  an  insurance  company,  after  the  policy  is  dead, 
because  of  a  failure  to  give  "immediate"  notice  of  loss,  as  therein 
required,  the  company's  denial  of  any  liability  under  the  policy, 
though  It  retains  the  proofs  of  loss,  is  not  a  waiver  of  a  failure  to 
give  notice  of  loss. 

Action  by  Ennentrout  and  another,  in  which  a  motion  to  dis- 
miss prevailed,  and  the  plaintiffs  appealed. 

Merrick  &  Merrick,  for  the  appellant. 

Kueffner,  Fauntleroy  &  Kice  and  Freeman  P.  Lane,  for  the  re- 
spondent. 

Av.  St.  R«p.,  Vou  LVL— «1 
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306  MITCHELL,  J.  This  action  was  brought  on  a  policy  is- 
sued by  the  defendant  to  the  plaintiff  Ermentrout,  insuring  him, 
to  the  amount  of  one  thousand  dollars,  for  one  year  "against  all 
direct  loss  or  damage  by  fire,"  on  his  *T)rick,  iron-roof,  grain 
warehouse  building,  and  bins  therein,  including  foundations  and 
all  permanent  fixtures,'*  etc.  The  only  other  provisions  of  the 
policy  involved  on  this  appeal  are  as  follows:  "If  a  building  or 
any  part  thereof  fall,  except  as  the  result  of  fire,  all  insurance  by 
this  policy  on  such  building  or  its  contents  shall  immediately 
cease."  "If  fire  occur,  the  insured  shall  give  immediate  notice 
of  any  loss  thereby  in  writing  to  this  company,"  ^^"^  "The  sum 
lor  which  this  company  is  liable,  pursuant  to  this  policy,  shall  be 
payable  sixty  days  after  due  notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  the  loss  have  been  received  by  this  company, 
in  accordance  with  the  terms  of  this  policy." 

When  the  plaintiff  rested,  the  defendant  moved  to  dismiss  the 
action,  for  the  reason  that  plaintiffs  had  failed  to  establish  their* 
cause  of  action,  in  that:  1.  It  did  not  appear  that  the  loss  or 
damage  was  the  direct  result  of  fire;  2.  That  it  did  appear  that 
the  plaintiffs  had  not  given  immediate  notice  of  the  loss  in  writ- 
ing to  the  company.  The  judge  granted  the  motion,  although 
placing  his  decision  exclusively  on  the  last  ground.  Of  course, 
if  the  action  should  have  been  dismissed  on  either  ground,  the 
ruling  of  the  court  must  be  af&rmed. 

1.  The  insured  building  was  adjacent  to  another  used  as  a  feed 
mill,  the  wall  between  them  being  a  partition  wall.  There  is  no 
claim  that  any  part  of  the  insured  building  was  actually  ignited 
or  consumed  by  fire.  The  fire  was  confined  to  the  adjacent  feed- 
mill,  which  fell,  carrj'ing  down  with  it  the  partition  wall  and  a' 
part  of  the  elevator  insured,  and  the  question  to  which  both  the 
examination  and  cross-examination  of  plaintiff's  witnesses  seem 
to  have  been  directed  was  whether  the  fall  caused  the  fire  or  the 
fire  caused  the  fall.  While  the  evidence  offered  by  plaintiff  was  not 
of  the  most  convincing  or  satisfactory  character,  yet  we  think  it 
was  such  tliat  the  jury  might  have  found  either  way  on  the  ques- 
tion. We  think  that,  as  the  evidence  stood  when  plaintiff  rested, 
it  would  have  justified  the  jury  in  finding  that  the  feedmill  had 
caught  fire  before  it  fell,  and  that  the  fall  was  caused  by  the 
partial  consumption  of  the  feedmill,  and  the  weakening  of  the 
partition  wall  by  the  fire.  If  such  were  the  facts,  then  we  think 
the  falling  of  the  insured  building  waa  a  "direct  loss  or  damage 
by  fire,"  within  the  meaning  of  the  policy. 
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The  provision  that  if  the  building  fell,  "except  as  the  result  of 
fire,"  the  insurance  thgreon  shall  cease,  was  introduced  into  the 
policy  by  the  insurer  for  his  own  benefit,  and,  under  a  familiar 
rule,  must  be  construed,  in  case  of  ambiguity,  most  strongly 
against  it.  We  think  it  has  reference  only  to  cases  where  the 
building  might  fall  from  some  other  cause  than  fire — as,  for  ex- 
ample, defective  construction,  the  withdrawal  of  necessary  sup- 
port, storm,  flood,  or  other  ^****  like  cause — and  fire  thereafter 
ensued.  But  it  was  not  intended  to  exclude  cases  where  fire  was 
the  immediate  or  proximate  cause  of  the  fall.  To  render  the  fire 
the  immediate  or  proximate  cause  of  the  loss  or  damage,  it  is  not 
necessary  that  any  part  of  the  insured  property  actually  ignited 
or  was  consumed  by  fire.  This  is  so  well  settled  that  the  citation 
of  authorities  in  support  of  the  proposition  is  unnecessary. 

The  question  is,  AVas  fire  the  efiicient  and  proximate  cause  of 
the  loss  or  damage?  Thus,  in  one  case,  where  a  house  protected 
by  a  policy  of  insurance  against  damage  by  fire  was  injured  by  the 
falling  of  part  of  the  wall  of  an  adjacent  house,  in  consequence 
of  fire  in  the  latter  house,  it  was  held  that  the  fire  was  the  prox- 
imate cause  of  the  loss,  and  that  the  insurers  were  liable,  al- . 
though  the  house  insured  had  never  been  on  fire:  Johnston  v. 
West  of  Scotland  Ins.  Co.,  7  Shaw  &  D.  52.  The  word  "direct,** 
in  the  policy,  means  merely  "immediate,"  or  "proximate,"  as 
distinguished  from  "remote."  Counsel  for  defendant  cites,  in 
support  of  a  contrary  view,  some  language  used  by  way  of  illus- 
tration in  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S. 
387,  416,  in  which  the  court  names  "destruction  through  the 
falling  of  burning  walls"  as  an  instance  of  remoteness  of  agency. 
The  question  was  not  before  the  court,  for  in  that  case  the  in- 
sured property  was  physically  burned  by  the  direct  action  of  fire. 
If  the  court  meant  what  counsel  claims,  we  cannot  avoid  the  con- 
clusion that  the  illustration  was,  to  say  the  least  of  it,  an  unfor- 
tunate one. 

2.  Seeley  &  Co.,  who  issued  the  policy,  were  the  local  agents 
of  the  defendant,  with  authority  "to  receive  proposals  for  insur- 
ance ....  within  the  county  of  Ilennepin,  and  to  receive  pre- 
miums thereon,  and  to  give  receipts  and  issue  policies  therefor.** 
It  also  appeared  that  these  agents  had  authority  to  accept  appli- 
cations for  insurance,  fix  the  premium  or  rate  of  insurance,  and 
fill  up,  countersign,  and  issue  policies  thereon,  which  they  re- 
ceived from  the  company,  signed  by  its  president  and  secretary. 
So  far  as  appeared  from  the  evidence,  this  was  the  extent  of  their 


484  Ermentrout  v.  Girard  etc.  Ins.  Co.  [Minn^ 

actual  authority,  and  there  was  no  evidence  tending  to  show  that 
their  apparent  authority  was  other  or  greater  than  their  actual 
autliority.  The  only  evidence  of  the  giving  of  notice  of  loss,  ex- 
cept the  sending  of  proofs  of  loss  to  the  general  managers  of  the 
defendant  at  ^*^''*  Chicago  on  or  after  October  9th  (received  by 
them  on  or  about  October  23d),  was  to  the  effect  that,  within  a 
day  or  two  after  the  loss,  one  of  the  plaintiff's  verbally  notified 
Seeley  &  Co.  that  "the  fire  had  destroyed  the  building,"  Al- 
though probably  not  material,  it  does  not  appear  that  he  request- 
ed Seeley  &  Co.  to  give  or  forward  the  notice  to  the  company,  or 
tliat  they  promised  to  do  so,  or  made  any  reply  to  the  plaintiff. 
/As  the  loss  occurred  on  August  12th,  it  is  clear,  under  the  au- 
thorities, that,  as  a  matter  of  law,  the  time  for  giving  notice  of 
loss  had  expired  before  the  proofs  of  loss  were  sent  to  Chicago. 
It  is  also  settled  law  that,  where  the  policy  requires  notice  of  loss 
to  be  given  to  the  insurer  within  a  specified  time,  such  notice  is 
a  condition  precedent  to  the  right  of  action  on  the  policy.  Hence, 
for  their  right  of  recovery  on  the  policy,  the  plaintiffs  have  to 
rely  on  the  verbal  notice  given  to  Seeley  &  Co. 

If  Seeley  &  Co,  were  the  proper  parties  to  whom  to  give  this 
notice — in  other  words,  if  it  was  within  the  scope  of  their  au- 
thority to  receive  notice  of  loss — we  would  not  feci  any  doubt  but 
that  if,  when  they  received  verbal  notice,  they  made  no  objection 
to  its  form,  they  would  be  deemed  to  have  waived  the  omission 
to  give  it  in  writing.  But  it  is  self-evident  that  if  they  had  no 
authority  to  receive  such  notice,  then  they  could  waive  nothing 
in  the  matter.  Upon  this  state  of  facts,  it  was  not  within  the 
Bcope  of  the  authority  of  Seeley  &  Co,  to  receive  or  waive  notice 
of  loss,  and  hence  notice  to  them  was  not  notice  to  the  company. 
Even  if  there  could  be  any  doubt  of  the  correctness  of  this  propo- 
sition as  a  new  question,  it  has  been  too  long  and  too  well  set- 
tled in  this  state  to  be  now  considered  open:  Bowlin  v.  Hekla  etc. 
Ins,  Co,,  36  Minn.  433;  Shapiro  v.  Western  Home  Ins.  Co.,  51 
Minn.  239;  Shapiro  v.  St.  Paul  etc.  Ins.  Co.,  61  Minn.  135.  But 
we  think  the  rule  is  correct  upon  both  principle  and  authority. 
It  is  in  accordance  with  the  general  principles  of  the  law  of 
agency.  It  is  elementary  that  a  principal  is  only  liable  for  acts 
done  by  his  agent  within  the  scope  of  the  authority,  actual  or 
apparent,  with  which  the  principal  has  clothed  him;  that  it  resta 
entirely  with  the  principal  to  determine  the  extent  of  the  au- 
thority which  he  will  give  to  his  agent;  also, 'that  every  person 
dealing  with  an  assumed  agent  is  bound,  at  his  peril,  to  ascertain 
the  nature  and  extent  of  the  agent's  authority. 
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'*®  In  insurance  cases  courts  frequently  inaccurately  classify 
agents  as  "local"  and  "general.**  But  the  extent  of  the  territory 
which  is  to  he  the  field  of  his  agency  is  no  test  of  the  extent  of  an 
agent's  authority  witliin  that  field.  His  field  of  operations  may 
include  the  whole  United  States,  and  yet  his  powers  be  special 
and  limited.  On  the  other  hand,  his  field  of  operations  may  be 
confined  to  a  single  county  or  city,  and  yet  his  authority  within 
that  field  be  unlimited.  In  the  present  case,  there  is  no  question 
of  apparent,  as  distinguished  from  actual,  authority.  The  ques- 
tion is  simply  one  of  actual  authority,  expressed  or  implied.  Au- 
thority to  act  in  the  matter  of  a  loss  under  the  policy,  after  it  has 
occurred,  is  not  expressly  given.  All  the  authority  expressed  re- 
lates to  the  making  of  the  contract  of  insurance.  It  is  a  funda- 
mental principle  in  the  law  of  agency  that  a  delegation  of  power, 
unless  its  extent  be  otherwise  expressly  limited,  carries  with  it,  as 
n  necessary  incident,  the  power  to  do  all  those  things  which  are 
reasonably  necessary  to  carry  into  effect  the  main  power  express- 
ly conferred.  But  it  is  equally  fundamental  that  the  power  im- 
plied shall  not  be  greater  than  that  fairly  and  legitimately  war- 
ranted by  the  facts;  in  other  words,  an  implied  agency  is  not  to  be 
extended  by  construction  beyond  the  obvious  purpose  for  which 
the  agency  was  created.  "We  do  not  think  that  mere  authority 
to  make  a  contract  of  insurance  carries  with  it  implied  authority 
to  act  in  the  matter  of  a  loss  under  the  policy  after  it  has  occur- 
red. If  the  implied  authority  extends  to  accepting  notice  of  the 
loss,  it  would  logically  follow  that  it  also  extends  to  proof  of  loss, 
and  even  to  the  adjustment  of  the  loss — a  length  to  which  no 
court  has  ever  gone.  The  rule  which  we  have  adopted  is  also  in 
Accordance  with  the  general  current  of  the  authorities:  Lohnes  v. 
Insurance  Co.,  121  Mass.  439;  Smith  v.  Niagara  etc.  Ins.  Co.,  60 
Vt.  682;  6  Am.  St.  Ftcp.  144;  Bush  v.  Westchester  etc.  Ins.  Co., 
63  N.  Y.  531. 

Occasional  statements  in  some  of  the  text-books  seem  to  an- 
nounce a  different  rule,  but  they  are  not  home  out  by  the  author- 
ities cited  in  their  support.  For  example,  in  Wood  on  Insurance, 
section  419,  it  is  stated  that,  "where  an  agent  is  intrusted  with 
policies  signed  in  blank,  and  is  authorized  to  issue  them  upon  the 
application  of  parties  seeking  insurance,  he  is  thereby  clothed 
with  apparent  authority  to  bind  the  party  in  reference  to  any 
condition  of  the  contract,  whether  precedent  ^**  or  subsequent, 
And  may  waive  notice  or  proofs  of  loss,  and  may  bind  the  com- 
pany by  his  admissions  in  respect  thereto."    Upon  an  examina- 
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tion  of  the  large  number  of  authorities  cited  in  support  of  the- 
text,  it  will  be  found  that  not  one  of  them  tends  to  support  the- 
author's  proposition  as  to  proofs  of  loss,  unless  it  be  the  nisi 
prius  decision  in  Ide  v.  Phoenix  Ins.  Co.,  2  Biss.  333,  in  which 
the  question  is  not  discussed,  no  authorities  are  cited,  and  the 
statement  of  facts  is  so  meager  that  it  cannot  be  ascertained 
what  the  evidence  was  as  to  the  actual  or  apparent  authority  of 
the  agent.  Most,  if  not  all,  of  the  other  cases  may  be  classified 
as  follows:  1,  Cases  holding  that,  where  an  agent  is  authorized  to 
make  the  contract  of  insurance  and  issue  the  policy,  the  company 
is  bound  by  his  acts,  representations,  or  omissions  preceding  or 
accompanying  the  issuing  of  the  policy.  Considered  as  the  state- 
ment of  a  general  rule,  this  is  the  doctrine  of  all  courts.  2.  Cases 
holding  that  authority  to  make  the  original  contract  of  insurance 
carries  with  it  implied  authority  to  modify  or  waive  any  of  it» 
conditions  while  the  contract  is  still  current,  as  by  consenting  ta 
other  insurance,  change  of  risk,  etc.  This  court  has  adopted  this 
general  rule,  although  some  courts  .do  not  go  that  far.  3.  Cases 
where  the  agent  had,  with  the  knowledge  of  the  company,  been 
in  the  habit  of  receiving  notices  of  loss,  proofs  of  loss,  and  ad- 
justing losses,  and  it  had  thereby  clothed  him  with  apparent  au- 
thority to  do  these  things.  4.  Cases  where  the  authority  of  the 
agent  to  do  the  particular  acts  was  admitted,  or  not  disputed, 
and  the  only  question  was  as  to  the  effect  of  his  acts,  as,  for  ex- 
ample, whether  they  constituted  a  waiver. 

3.  When  the  general  managers  received  the  proofs  of  loss  iut 
October,  they  wrote  to  plaintiffs,  stating  that  they  were  in  re- 
ceipt of  papers  purporting  to  be  proofs  of  loss,  but  adding: 
"This  is  to  notify  you  that  we  deny  any  liability  under  said  pol- 
icy on  the  part  of  this  company."  They  did  not,  however,  return 
the  proofs  of  loss.  . 

If  the  question  was  one  of  the  sufficiency  of  the  proofs  of  loss, 
we  have  no  doubt  the  conduct  of  the  general  managers  would 
have  amounted  to  a  waiver  of  any  defect  in  them,  either  of  form 
or  substance.  But  this  did  not  amount  to  any  waiver  of  the  prior 
failure  of  the  plaintiffs  to  give  notice  of  loss  as  required  by  the 
terms  of  the  policy.  It  will  be  observed  that  by  reason  of  thi» 
prior  failure  the  ^**  policy  was  already  dead  when  the  proofs  of 
loss  were  received;  also,  that  in  this  letter  the  general  managers 
did  not  place  their  denial  of  liability  on  any  particular  ground, 
but  denied  all  liability  generally.  What  would  have  been  the  ef- 
fect, under  the  circumstances,  of  placing  their  denial  of  liability 
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upon  some  specific  ground  other  than  the  failure  to  give  notice  of 
loss  we  need  not  inquire.  But  there  was  nothing  in  the  language 
or  conduct  of  the  general  managers  that  could  be  construed  as  a 
waiver  of  plaintiffs*  prior  failure  to  give  notice  of  the  loss,  by 
reason  of  which  the  policy  was  already  dead.  If  the  policy  had 
been  still  alive,  and  the  plaintiff  still  had  time  within  which  to 
give  the  notice,  or  to  supply  defects  in  one  already  given,  a  dif- 
ferent question  would  be  presented,  and  many  of  the  numerous 
cases  cited  by  plaintiffs*  counsel  would  have  been  in  point. 

Our  conclusion  is  that  the  court  was  right  in  dismissing  the 
action,  on  the  ground  that  plaintiffs  had  failed  to  give  notice  of 
loss  as  required  by  the  policy. 

Order  affirmed. 

INSURANCE.— An  Insurance  policy  which  Insures  against  loss  or 
damage  by  fire,  without  qualification.  Is  broad  enough  to  include  all 
fires,  however  originating,  and  all  damages  therefrom,  of  whatever 
character:  Renshaw  v.  Missouri  etc.  Ins,  Ck).,  103  Mo.  595;  23  Am.  St. 
Rep.  904.  Insurers  against  fire  are  answerable  for  direct  and  Imme- 
diate, but  not  for  consequential  and  remote,  losses  from  the  peril  in- 
sured against:  Hiliier  v.  Allegheny  etc.  Ins.  Co.,  3  Pa.  St.  470;  45  Am. 
Dec.  656.  Appended  to  each  of  these  two  cases  is  a  monographic  note 
showing  what  is  Included  In  loss  by  fire.  Proof  of  loss  stipulated  for 
in  a  policy  of  fire  insurance  must  be  made  within  the  time  stipulated, 
as  a  condition  precedent  to  the  payment  of  the  loss,  or  the  condition 
as  to  proof  must  be  proved  to  have  been  waived:  Southern  Home  etc. 
Assn.  V.  Home  Ins.  Co.,  94  Ga.  167;  47  Am.  St.  Rep.  147,  and  note. 
Notice  of  loss  is  "immediate"  If  given  to  an  agent  of  the  insurer  a  day 
or  so  after  the  loss  occurs,  with  a  request  that  he  notify  his  principal, 
and  he  at  once  complies  with  such  request;  but  notice  by  parol  to  an 
agent  is  of  no  effect  where  the  charter  contains  a  condition  requiring 
notice  of  tlie  loss  to  be  given  in  writing  to  the  secretary  or  one  of  the 
directors:  Burlington  Ins.  Co.  v.  Lowery,  61  Arl£.  108;  54  Am.  St.  Rep. 
196.  and  note.  A  condition  In  the  policy  that  notice  of  loss  must  be 
given  "forthwith"  is  synonymous  with  a  condition  that  such  notice 
must  be  given  within  a  "reasonable"  time:  Pennypacker  v.  Capital 
Ins.  Co.,  80  Iowa,  50;  20  Am.  St.  Rep.  395;  note  to  Burlington  Ins.  Co. 
T.  Lfowery,  54  Am.  St.  Rep.  199;  Central  City  Ins.  Co.  v.  Gates,  88 
Ala.  558;  11  Am.  St.  Rep.  67.  For  circumstances  under  which,  a  de- 
lay of  six  days,  eleven  days,  twenty  days,  thirty-eight  days,  and  fifty 
days,  was,  in  each  respective  case,  held  not  to  be  a  "reasonable"  time 
wltliin  which  to  give  notice  of  loss,  see  note  to  Phenix  Ins.  Co.  v. 
Plckel,  12  Am.  St.  Rep.  404,  which  also  shows  that  where  the  facts 
are  not  In  dispute,  what  constitutes  a  reasonable  time  Is  a  question  of 
law  for  the  court:  Compare  Harnden  v.  Milwaukee  etc.  Ins.  Co.,  164 
Mass.  382;  49  Am.  St.  Rep.  467.  Where  a  contract  of  Insurance  re- 
quires "immediate"  notice  to  the  Insurer  of  any  loss  insured  against. 
a  delay  of  eleven  days  is  not  a  compliance  with  the  contract,  and. 
where  no  reasonable  excuse  Is  given  for  such  delay,  the  Insurer  i.s 
discharged  from  liability:  Trask  v.  State  etc.  Ins.  Co.,  29  Pa.  St.  198: 
72  Am.  Dec.  022.  An  Insurer,  by  receiving  notice  of  loss  without 
malvlng  objections  to  its  not  being  given  In  time,  does  not  thereby 
waive  such  notice:  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278;  49  Am. 
Dec.  74.  Agents  of  insurers,  possessing  limited  power  to  solicit  in- 
surance, deliver  policies,  and  receive  premiums,  cannot  waive  condi- 
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ttons  and  forfeitures:  Klrkman  v.  Farmers'  Ins.  Co.,  90  Iowa,  457; 
48  Am,  St  Rep.  454.  Hence,  a  local  agent,  having  only  such  power, 
cannot  waive  a  statement  of  loss:  Smith  v.  Niagara  Fire  Ins.  Co.,  60 
Vt.  682;  6  Am.  St.  Rep.  144.  On  the  other  hand,  it  has  been  held  that 
an  insurance  agent  authorized  to  take  risks  and  to  Issue  policies  has 
authority  to  waive,  by  parol,  a  condition  in  a  policy  Issued  by  him: 
Note  to  German  Ins.  Co.  v.  Heiduk,  27  Am.  St.  Rep.  412;  and  that  the 
delivery  of  proofs  to  a  local  agent  constitutes  a  delivery  to  the  com- 
pany, under  some  circumstances,  especially  where  he  has  apparent 
authority  by  custom  to  receive  such  proofs:  Harnden  t.  Milwaukee 
etc.  Ins.  Co.,  164  Mass.  882;  49  Am.  St.  Rep.  467. 
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Gbeb  V,  Missouri  Lumber  and  Mining  Company. 

[134  Miasoimi,  85.] 

DEEDS-RECORD  OF  AS  NOTICE— DESTRUCTION  OP 
RECORD.- Under  a  statute  providing  that  deeds  duly  aelinowledg- 
ed,  certified,  and  recorded,  sliail,  from  the  time  of  filing  "with  the 
recorder  for  record,  impart  notice  to  all  persons  of  the  contents 
thereof,  and  all  subsequent  purchasers  and  mortgagees  shall  be 
deemed  In  law  and  equity  to  purchase  with  notice,  the  recording 
of  a  d-eed  Is  notice,  although  the  record  thereof  Is  afterward  de- 
stroyed. A  purchaser  at  tax  sale  against  the  apparent  owner  is  not 
protected  against  the  real  owner,  the  record  of  whose  deed  has  been 
destroyed. 

IDEM  SONANS— TAX  SALE.— The  names  "Lane"  and 
"Leane"  are  not  idem  souans,  and  a  tax  sale  against  Lane  does  not 
affect  the  Interest  of  Leane. 

DEEDS— RECORD  OF  IN  ONE  COUNTY  AS  NOTICE  IN 
ANOTHER  COUNTY.— The  record  of  a  deed  in  one  county,  whore 
the  land  Is  situated  at  the  time  when  the  record  is  made,  is  con- 
etructlve  notice  to  a  subsequent  purchaser  after  the  land  has  been 
attached  to  another  county,  though  no  record  of  the  conveyance 
has  been  made  in  that  county. 

DEEDS— ACKNOWLEDGMENT— NOTICE.— Under  the  Mis- 
souri  statute,  an  unacknowledged  deed  which  has  been  recorded  one 
year  prior  to  1887,  is  made  to  impart  notice  to  all  persons  of  its  con- 
tents, and  all  subsequent  purchasers  are  deemed  to  purchase  with 
notice  theieof. 

DEEDS— PROOF  OF  EXECUTION— PRESUMPTION  OP 
GENUINENESS.— A  deed  dated  more  than  thirty  years  before  its 
introduction  in  evidence,  and  which  has  been  recorded  about  twen- 
ty-four years,  and  is  in  the  possession  of  the  party  claiming  title 
through  it.  Is  presumed  to  be  genuine  though  It  contains  no  acknowl- 
edgment, if  there  is  nothing  suspicious  about  it. 

DEEDS— IDENTITY  OF  NAME  AND  PERSON.— If  the 
name  of  a  grantor  In  a  deed  and  in  tiie  patent  to  land  Is  the  same, 
and  the  land  conveyed  is  Identical,  the  proof  of  Identity  of  person 
Is  prima  facie  sufficient,  though  the  residence  recited  in  the  patent 
is  different  from  that  recited  in  the  deed. 

(488) 
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EVIDENCE.-PHOTO-LITHOGRAPHIC  COPIES  of  a  party's 
Signature,  the  originals  of  which  cannot  be  produced,  are  not  admis- 
sible to  prove  the  genuineness  of  a  signature  purporting  to  be  that 
of  the  same  person,  in  the  absence  of  preliminary  proof  that  such 
copies  are  exact  and  accurate  in  all  respects,  and  the  affidavit  of  the 
custodian  of  the  originals  that  such  copies  are  a  true  and  literal 
exemplification  of  the  originals  is  not  sufficient. 

L.  B.  Woodside,  for  the  appellants. 

Dinning  &  Byrns,  for  the  respondents. 

^  MACFAELAXE,  J.  This  is  an  action  of  ejectment  to  re- 
cover the  following  land  situate  in  Shannon  county:  North  half^ 
section  8,  township  26,  range  3;  east  half,  section  29,  township 
26,  range  3;  west  half,  section  9,  township  26,  range  3;  east  half,, 
section  25,  township  26,  range  3;  southeast  quarter,  section  8, 
township  26,  range  3. 

Plaintiffs  claim  title  under  deeds  made  by  the  sheriff  of  said 
county  in  1881,  under  judgments  for  taxes.  Defendants  claim 
under  deeds  from  the  patentees  of  the  land  to  one  Auld.  These 
last-named  deeds  were  dated  in  the  sixties,  and  were  recorded  in 
Shannon  county  in  1870.  It  seems  that  after  this  the  records  of 
the  county  were  burned  and  the  deeds  were  not  re-recorded  until 
after  the  tax  sales  under  which  plaintiffs  claim. 

The  suits  for  taxes  upon  three  of  those  tracts  were  against  th» 
original  patentees.  The  other  two  suits  were  against  grantee* 
of  the  patentees,  under  deeds  ®^  prior  in  date  to  those  made  to 
Auld,  but  one  of  them  was  recorded  in  Oregon  instead  of  Shan- 
non county,  and  the  other  was  not  recorded  until  after  the  deed 
to  Auld  to  the  same  land  had  been  recorded.  Neither  Auld  nor 
his  grantees  were  made  parties  to  any  of  these  suits.  The  town- 
ship in  which  these  lands  were  situated  was  formerly  a  part  of 
Oregon  county,  but  was  detached  therefrom  and  was  added  to 
Shannon  county  before  the  deeds  under  which  plaintiffs  claim 
were  recorded. 

Plaintiffs  undertook  to  show  that  the  deeds  from  the  patentees 
to  Auld  under  which  defendants  claim  were  forgeries.  The  pa- 
pers offered  in  evidence  from  which  to  make  comparisons  with 
tlie  signatures  to  the  deeds  were  rejected  by  the  court. 

Plaintiff  asked  several  instructions  which  were  refused,  and 
the  court  gave  one  at  the  request  of  defendants  to  the  effect  that 
under  the  pleadings  and  evidence  the  verdict  should  be  for  them. 
The  judgment  was  for  defendants  and  plaintiffs  appealed.  Other 
facts  necessary  to  an  understanding  of  the  questions  discussed 
will  appear  in  the  opinion- 
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1.  As  shown  in  the  statement,  the  suits  for  taxes  due  upon 
three  of  the  tracts  of  land  were  prosecuted  against  the  original 
patentees.  These  patentees  had  previously  conveyed  the  land  to 
defendant's  grantors  by  deeds  which  had  been  duly  recorded  in 
Shannon  county,  but  prior  to  the  institution  of  the  tax  suit  the- 
records  of  the  county,  including  those  containing  a  record  of 
these  deeds,  were  destroyed  by  fire,  and  the  record  had  not  been 
restored  or  the  deeds  re-recorded.  So,  when  the  suits  were  com- 
menced, there  was  no  existing  record  of  a  conveyance  from  the 
parties,  who  were  made  defendants.  On  this  state  of  facts  plain- 
tiffs asked  the  court  to  give  this  declaration  of  law:  ^^  "2.  The- 
court  instructs  the  jury  that,  in  bringing  suits  for  taxes,  the  col- 
lector was  not  required  to  make  parties  defendant  any  person 
whose  deed  had  been  recorded  prior  to  said  suit,  if  the  record  " 
thereof  was  destroyed  at  the  time  of  bringing  the  same,  and  had 
not  been  supplied  or  re-recorded  at  the  time  of  said  suit."  The 
refusal  of  this  instruction  is  assigned  as  error. 

Plaintiffs  concede  that  the  exact  point  was  ruled  against  then* 
in  Crane  v.  Dameron,  98  Mo.  568,  but  they  say  the  ruling  abso- 
lutely "enables  holders  of  land  in  those  counties  where  the  rec- 
ords have  been  destroyed  to  perpetually  evade  the  payment  of 
taxes,"  and  should  not,  therefore,  be  followed. 

This  argument  would  doubtless  have  much  force  if  addressed 
to  the  legislature  with  a  view  of  securing  an  appropriate  amend- 
ment to  the  law,  but  the  courts  can  only  interpret  and  apply  tho 
law  as  they  find  it.  No  provision  is  made  under  the  revenue  law 
for  enforcing  the  payment  of  taxes,  except  against  the  owner,  or, 
if  unknown,  the  one  who  is  presumed  to  be  the  owner  under  the 
provisions  of  the  registry  laws  of  the  state.  The  statute  provides 
that  deeds  duly  acknowledged,  certified,  and  recorded  "shall, 
from  the  time  of  filing  the  same  with  the  recorder  for  record,  im« 
part  notice  to  all  persons  of  the  contents  thereof;  and  all  subse- 
quent purchasers  and  mortgagees  shall  be  deemed  in  law  and 
equity  to  purchase  with  notice."  These  grantees  had  their  deeds 
duly  recorded,  and  the  collectors  and  purchasers  at  tax  sales  are 
conclusively  presumed  to  have  had  notice  thereof.  Any  conclu- 
sion other  than  that  reached  in  Crane  v.  Dameron,  98  Mo.  568, 
would  nullify  these  provisions  of  the  registry  act. 

2.  The  patent  to  one  tract  of  the  land  gave  the  name  of  Mi- 
chael Leane  as  the  grantee.  The  deed  under  which  defendant 
claims  from  the  patentee  is  ^*  signed  by  Michael  Leone,  and  the 
tax  proceeding  was  against  Michael  Lane.  Plaintiffs  insist  that 
the  identity  of  the  patentee  and  the  grantor  was  not  sufl&cientl» 
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established  to  authorize  the  admission  of  the  deed  as  evidence  of 
■a  conveyance  from  the  original  purchaser  from  the  United  States. 
In  answer,  defendants  say  that  the  name  "Lane/'  is  not  idem  so- 
nans  with  the  name  "Leane,"  and  the  judgment  and  sheriff's  deed 
*re  insufficient  to  pass  the  title  of  Mieliael  Leane. 

We  are  of  the  opinion  that  defendants  are  right,  and  that  the 
names  Leane  and  Lane  do  not  have  such  a  similarity  of  sound 
when  pronounced  that  a  difference  would  not  be  observed 
by  an  attentive  ear.  The  vowels  e-a  before  the  consonant  n,  is 
generally  given  the  sound  of  e  long  or  e-e,  as  dean,  and  lean,  when 
used  as  an  adjective  or  a  verb.  Leen  and  Lane  do  not  sound  at 
all  alike,  and  it  was  not  shown  that  by  common  usage  a  different 
pronunciation  is  given  the  word  "Leane"  when  used  as  a  proper 
name.  The  addition  of  the  letter  e  to  the  word  "lean,"  would 
not  change  the  sound  ordinarily  given  to  the  letters  ea  in  lean. 

The  sheriff's  deed  only  conveyed  the  interest  in  the  land  held 
by  the  defendants  in  the  suit,  and  the  interest  of  Michael  Leane 
therein  was  not  affected  by  the  judgment,  sale,  and  deed:  Whelen 
▼.  Weaver,  93  Mo.  432. 

3.  One  tract  of  land  was  entered  by  one  WOliam  B.  Annis. 
During  the  time  the  land  was  located  in  Oregon  county  the  pat- 
«ntee  conveyed  it  to  Petti  John,  and  the  latter  conveyed  it  to  L.  G. 
Marshall  against  whom  the  tax  suit  was  prosecuted.  After  the 
township  including  this  land  had  been  transferred  to  Shannon 
<50unty  the  deeds  were  recorded  in  Oregon  county.  They  were 
not  recorded  in  Shannon  county.  The  deed  from  Annis  to  Auld, 
tinder  which  defendants  claim  title,  while  subsequent  in  date  to 
the  one  to  Pettijohn,  was  recorded  in  Shannon  county  in  1870. 
A  record  ®*  of  the  deed  in  Oregon  county  when  the  land  was  lo- 
cated in  Shannon  county  imparted  no  constructive  notice  thereof 
to  subsequent  purchasers  from  Annis,  and  Auld  having  no  actual 
notice  of  the  conveyance  to  Pettijohn  acquired  the  title  of  the 
grantor  as  against  the  prior  deed:  Gwynn  v.  Frazier,  33  Mo.  90. 

But  it  appears  that  the  commission  as  notary  public  of  the  per- 
«on  who  took  the  acknowledgment  of  the  deed  from  Annis  to 
Auld  had  previously  expired,  and  it  is  insisted  that  the  deed  was 
not  properly  acknowledged  and  certified,  and  was,  therefore,  im- 
properly recorded,  and  was  not  admissible  in  evidence  without 
proof  of  execution. 

The  acknowledgment  of  a  deed  is  not  necessary  to  its  validity. 
It  only  dispenses  with  the  proof  of  execution,  and  entitles  the 
^eed  to  go  upon  the  record. 

The  want  of  acknowledgment  in  these  particulars  is  cured  by 
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the  statute.  An  unacknowledged  deed,  which  has  in  fact  beea 
recorded  one  year  prior  to  1887,  is  made  to  impart  notice  to  all 
persons  of  its  contents  and  all  subsequent  purchasers  are  deemed 
to  purchase  with  notice  thereof:  Rev.  Stats.  1879,  sec.  2305;  Laws 
1887,  p.  183;  Kev.  Stats.  1889,  sec.  4864. 

The  deed  from  Annis  to  Auld  was  recorded  in  1870,  and  by 
the  terms  of  the  statute  imparted  notice  to  subsequent  purchas- 
ers. The  deed  was  dated  July  2,  1863,  which  was  more  than 
thirty  years  before  its  introduction  in  evidence.  It  had  been  re- 
corded about  twenty-four  years  and  was  in  the  custody  of  de- 
fendant who  claims  title  through  it  under  Auld.  No  objection 
was  made  to  its  introduction  in  evidence,  without  proof  of  its 
execution,  and  there  appeared  to  be  nothing  suspicious  about  it. 
In  the  circumstances  we  should  presume  the  deed  to  be  genuine: 
Long  V.  McDow,  87  Mo.  201. 

®^  4.  One  tract  of  the  land  was  entered  by  James  Beard,  who, 
as  shown  by  the  patent,  was  a  resident  of  St.  Louis  county.  On 
April  18,  1861,  he  conveyed  to  Anderson,  and  the  deed  was  re- 
corded in  1873.  Anderson  conveyed  to  Onions,  who  was  made  a 
defendant  in  the  tax  proceedings.  Defendant  claims  through  a 
deed  from  James  Beard  to  Auld,  which  was  dated  July  10, 
1861,  and  recorded  in  1870.  In  this  deed  the  residence  of  Beard 
is  given  as  of  Sterling,  Illinois.  It  is  now  insisted  that,  on 
account  of  the  difference  in  residence,  the  deed  to  Auld  was  not 
prima  facie  evidence  of  the  identity  of  the  grantor  and  the  pat- 
entee. 

We  do  not  think  there  is  any  force  in  this  contention.  The 
name  of  the  grantee  under  the  patent  and  of  the  grantor  in  the 
deed  to  Auld  are  the  same,  and  the  land  conveyed  in  the  patent 
and  the  deed  is  identical.  The  residences  of  persons  are  often 
changed,  and  a  declaration  thereof  in  a  deed  might  be  entirely 
omitted,  without  affecting  in  the  least  its  authenticity.  After 
the  lapse  of  thirty  years,  it  might  be  and  often  would  be  impossi- 
ble to  prove  the  identity  of  the  grantor  with  grantee  in  a  former 
deed.  We  think,  therefore,  the  practical  rule  should  be  that  when 
the  names  of  the  grantor  and  grantee  are  the  same  and  the  land 
conveyed  is  identical,  the  proof  of  identity  is  prima  facie  suffi- 
cient: Mosely  v.  Reily,  126  Mo.  129. 

5.    In  order  to  defeat  defendant's  title,  plaintiff  undertook  to 
prove  that  the  deeds  read  in  evidence,  purporting  to  have  been 
made  by  the  patentees  to  Martin  C.  Anld,  were  in  fact  forgeries. 
The  entries  of  these  lands  were  made  under  the  graduation  act 
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of  Congress  for  actual  settlement  and  occupation.  In  order  to 
make  the  entry,  it  was  necessary  for  the  applicant  to  file  with  the 
register  of  lands  an  affidavit  that  the  entry  was  made  for  actual 
settlement  ®^  and  cultivation.  These  afiidavits  are  now  on  file 
in  the  department  of  the  interior  at  Washington  City. 

In  order  to  establish  a  standard  for  comparing  the  handwriting 
of  the  grantors  in  the  deeds  to  Auld  with  the  true  handwriting 
of  the  patentees,  plaintiffs  offered  in  evidence  photo-lithographic 
copies  of  these  affidavits,  with  the  signatures  of  affiants  thereto. 
To  these  copies  were  attached  the  certificate  of  the  commissioner 
of  the  general  land  office  as  follows: 

'^Department  of  the  Interior. 
"General  Land  Office. 
"Washington,  D.  C,  January  19,  1894. 
'*I,  S.  "W.  Lamoreux,  commissioner  of  the  general  land  office, 
do  hereby  certify  that  the  annexed  photo-lithographic  copy  of 
the  affidavit  of  Michael  Leane,  same  size  as  the  original,  filed  with 
Jackson,  Missouri,  cash  entry.  No.  32881,  is  a  true  and  literal  ex- 
emplification of  the  original  on  file  in  this  office. 

"In  testimony  whereof,  I  have  hereunto  subscribed  my  name 
and  caused  the  seal  of  this  office  to  be  affixed  at  the  city  of  Wash- 
ington, the  day  and  year  above  written. 

[Seal]  "S.  W.  LAMOREUX, 

Commissioner  of  the  General  Land  Office.** 

On  objection  by  defendants,  these  copies  were  held  inadmissi- 
ble for  the  purpose  for  which  they  were  offered. 

It  is  well-settled  law  in  this  state  that  writings  can  only  be  used 
as  standards  with  which  to  compare  a  disputed  handwriting  when 
no  collateral  issue  can  be  raised  in  respect  to  their  genuineness. 
They  are  generally  allowed  only  when  admitted  to  be  genuine,  or 
when  their  genuineness  is  established  in  the  cause:  Rose  v.  First 
Nat.  Bank,  91  Mo.  402;  60  Am.  Rep.  258;  Eandolph  y.  Loughlin, 
48  N.  Y.  456. 

^"^  Ordinarily,  the  original  itself  is  used,  and  it  has  been  held 
that  copies,  either  by  tracing  or  produced  by  a  press  or  machine, 
however  correct  they  may  be,  cannot  be  used  as  standards:  Com- 
monwealth v.  Eastman,  1  Cush.  189;  48  Am.  Dec.  596;  Spottis- 
wood  V.  Weir,  66  Cal.  529;  Cohen  v.  Teller,  93  Pa.  St.  128. 

But  it  is  said  that  the  original  affidavit  was  on  file  in  the  inte- 
rior department  at  Washington,  and  could  not  be  produced  at  the 
trial,  and  the  art  of  photography  and  lithographing  ia  lo  perfect 
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•that  a  photo-lithographic  copy  of  the  writing  is  an  exact  repre- 
sentation of  the  original,  and  should  be  admitted  from  the  neces- 
€ity  of  the  case. 

It  is  unquestioned  that  a  very  close  imitation  of  an  object  can 
he  obtained  by  photography,  but  it  is  not  a  fact  of  which  judicial 
knowledge  may  be  taken  that  "all  the  appearances  of  a  written 
■document  are  capable  of  such  exact  reproduction  that  the  copy 
will  fully  represent  the  original":  Maclean  v.  Scripps,  52  Mich. 
S19. 

"Without  determining  whether  such  a  copy,  the  original  of 
which  would  be  admissible  as  a  standard,  and  could  not  be  pro- 
•duced,  could  be  substituted,  we  are  satisfied  that  it  could  not  be 
done  unless  preliminary  proof  was  first  made  that  the  copy  was 
exact  and  accurate  in  all  respects.  There  was  no  such  proof  as 
preliminary  to  the  introduction  of  this  copy.  The  officer  merely 
certifies  that  the  copy  is  of  the  same  size  and  "is  a  true  and  literal 
exemplification  of  the  original."  This  certificate  might  have 
been  made  to  a  written  copy  as  well  as  to  this  one. 

The  perfection  of  a  photograph  depends  upon  many  circum- 
stances and  conditions,  such  as  skill  of  the  operator,  the  correct- 
ness of  the  lenses,  "the  purity  of  the  chemicals,  the  accuracy  of 
the  focusing,  the  angle  at  which  the  original  to  be  copied  was  in- 
clined to  the  ®®  sensitive  plate,  etc.'':  Taylor  Will  Case,  10  Abb. 
Ft.,  N.  S.,  300. 

The  slightest  defect  or  imperfection  in  the  photography  or 
lithographing  would  destroy  the  sufficiency  of  the  copy  as  a 
standard  for  the  comparison.  Opinions  are  often  formed  on  the 
slightest  strokes  of  the  pen  or  the  most  delicate  shading  of  the 
letters.  "The  certainty  of  expert  testimony  in  these  cases  is  not 
BO  well  assured  as  that  we  can  alTord  to  let  in  the  hazard  of  errors 
or  differences  in  copying,  though  it  be  done  by  howsoever  a  scien- 
tific process.  Besides,  as  before  said,  there  was  no  proof  here  of 
the  manner  and  exactness  of  the  photographic  method  used": 
flynes  v.  McDermott,  82  N.  Y.  51;  37  Am.  Eep.  538. 

The  court  did  not  err  in  excluding  the  copies  as  standards  of 
comparison. 

Finding  no  error  in  the  record  the  judgment  is  afl&rmed. 

Brace,  C.  J.,  and  Eobinson,  J.,  concur. 

Barclay,  J.,  concurs  in  all  paragraphs  except  two  and  concitrs 
in  the  result. 

DEEDS— DESTRUCTION  OP  RECORD  OF.— The  destruction  of  a 
record  of  a  de€;d  does  not  impair  tbe  effect  of  such  record  as  notice 
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to  subsequent  purchasers  and  encumbrancers :  Deming  v.  Mixes,  85 
Neb.  739;  37  Am.  St.  Rep.  464,  and  note. 

DEEDS-RECORD  OF— CHANGE  OF  COUNTY  BOUNDARIES, 
EFFECT  OF.— The  change  of  county  boundaries  does  not  impose  the 
duty  of  recording  conveyances  of  such  lands  as  are  under  the  new 
boundaries  thrown  Into  different  counties  from  the  one  of  which 
they  originally  formed  a  part:  Koerper  v.  St.  Paul  etc.  Ry.  Co.,  40 
Minn.  132. 

SIGNATURE— EVIDENCE-PHOTOGRAPHIC  COPIES.— Photo- 
graphic copies  are  admissible  in  evidence  when  they  are  proved  to 
be  exact  reproductions  of  the  original:  Eborn  v.  Zimpleman,  47  Tex. 
503;  26  Am.  St.  Rep.  315,  and  extended  note.  Such  copies  are  not 
admissible  when  the  originals  can  be  had:  Maclean  v.  Scripps,  52 
Mich.  214;  or  when  not  proved  to  be  an  exact  reproduction:  Houston 
V.  Blythe,  60  Tex.  506.  A  witness  cannot  be  allowed  to  give  his 
opinion  as  an  expert  on  a  question  of  disputed  handwriting,  founded 
on  a  comparison  of  the  disputed  signature  with  photographic  copies 
of  other  writings  not  in  evidence,  and  the  accuracy  of  which  is  not 
shown  by  extrinsic  testimony:  Hynes  v.  McDermott,  82  N.  Y.  41; 
37  Am.  Rep.  538. 
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BONDS— FAILURE  OF  PRINCIPAL.  TO  SIGN— LIABIL- 
ITY OP  SURETIES.— An  official  or  statutory  bond,  whether  joint 
or  several,  In  which  the  name  of  the  principal  is  called  for  and 
which  is  not  signed  by  him,  is  not  only  void  as  to  him,  but  is  prima 
facie  void  as  to  all  who  sign  it  as  sureties;  and,  to  hold  them  liable, 
the  obligee  in  the  bond  has  the  burden  of  proof  to  show  that  they 
consented  to  be  bound  without  the  signature  of  the  principal. 

BONDS -FAIIiURE  OF  PRINCIPAL  TO  SIGN-LIABIL- 
ITY OF  SURETIES.— A  joint  and  several  bond  given  by  a  contract- 
or reciting  that  it  Is  executed  by  him  as  principal  and  others  as 
sureties  contains  an  Implied  promise  that  It  shall  be  signed  by  the 
principal  before  delivery  to  the  obligee,  and,  if  not  so  signed,  it  is 
prima  facie  void  as  to  the  sureties,  and  the  burden  of  proof  is  on  the 
obligee  to  show  that  the  sureties  consented  to  be  bound  without  the 
signature  of  the  principal. 

BONDS-FAILURE  OF  PRINCIPAL  TO  SIGN— LIABIL- 
ITY  OF  SURETIES.— An  official  or  statutory  bond  not  signed  by 
.  the  principal,  when  purporting  to  be  executed  by  him,  Is  prima 
facie  invalid  as  to  the  sureties.  The  presumption  is,  that  each  one 
of  the  sureties  signed  the  bond  upon  the  understanding  that  the 
others  named  as  obligors,  and  especially  the  principal,  would  sign  it. 

H.  A.  Clover,  Jr.,  and  J.  H.  Zmnbalen,  for  the  appellant. 

M.  Kinealy  and  J.  E.  Kinealy,  for  the  respondent. 

*®*  BURGESS,  J.  Action  to  recover  of  defendants,  as  sure- 
ties of  Andrew  G.  Wallin,  damages  aggregating  the  sum  of  six 
thousand  three  hundred  and  seventy-three  dollars  and  fourteen 
cents,  for  breaches  of  a  building  bond.  The  penalty  of  the  bond 
is  ten  thousand  dollars.  It  was  never  signed  by  the  principal^ 
Wallin.    It  reads  as  follows: 
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"Know  all  men  by  these  presents,  that  Andrew  G.  Wallin,  of 
the  city  of  St.  Louis,  Missouri,  as  principal,  and  P.  C.  Murphy, 
L.  A.  Bowlin,  and  Charles  Green,  as  securities,  are  jointly  and 
severally  held  and  firmly  bound  unto  TaafCe  &  Gay,  of  the  city  of 
St.  Louis,  Missouri,  in  the  sum  of  ten  thousand  ($10,000)  dollars, 
lawful  money  of  the  United  States  of  America,  well  and  truly  to 
to  be  paid  to  the  said  Taaffe  &  Gay,  for  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves,  and  each  of  us  by  himself, 
our  and  each  of  our  heirs,  executors,  and  administrators  firmly 
by  these  presents.  Sealed  with  our  seals  and  signed  with  our 
hands,  this  thirtieth  day  of  April,  in  the  year  of  our  Lord  eight- 
een hundred  and  ninety. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
said  Andrew  G.  Wallin,  principal,  has,  on  the  day  of  the  date  of 
these  presents,  executed  and  entered  into  a  certain  contract  for  the 
erection  of  certain  buildings  in  said  contract  described,  which  con- 
tract is  hereto  annexed;  now,  if  the  said  Andrew  G.  Wallin  shall 
well  and  truly  perform  and  fulfill  all  and  every  the  covenants, 
conditions,  stipulations,  and  agreements  in  said  contract  men- 
tioned to  be  performed  and  fulfilled,  and  shall  keep  the  said 
Taaffe  &  Gay,  owners,  harmless  and  indemnified  from  and  against 
all  and  every  claim,  demand,  judgments,  liens,  and  *^*  mechan- 
ics' liens,  costs  and  fees  of  every  description,  incurred  in  suits  or 
otherwise,  that  may  be  had  against  them  or  against  the  buildings 
to  be  erected  under  said  contract,  and  shall  repay  the  said  Taaffe 
&  Gay  all  sums  of  money  which  they  may  pay  to  other  persons  on 
account  of  work  and  labor  done  or  materials  furnished  on  or  for 
said  buildings,  and  if  the  said  Andrew  G.  Wallin  shall  pay  to 
the  said  Taaffe  &  Gay  all  damages  they  may  sustain,  and  all  for- 
feitures to  which  they  may  be  entitled  by  reason  of  the  nonper- 
formance or  malperf  ormance  on  the  part  of  said  Andrew  G.  Wal- 
lin of  any  of  the  covenants,  conditions,  stipulations,  and  agree- 
ments of  said  contract,  then  this  obligation  shall  be  void,  other- 
wise the  same  shall  remain  in  full  force  and  virtue. 
"Witness  our  hands  and  seals. 

'T.  C.  MURPHY,  [Seal] 

'Ti.  A.  BOWLIN",  [Seal] 

"CHAS.  GREEN,  [Seal] 

" .  [Seal]'* 

The  petition  alleges  the  partnership  between  Taaffe  &  Gay,  the 
death  of  Taaffe  and  the  granting  of  letters  of  administration  to 
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plaintiff  as  surviving  partner  on  tlie  partnership  estate;  that  said 
firm  and  Andrew  G.  Wallin  entered  into  a  written  contract, 
whereby  said  Wallin  agreed  to  erect  and  complete  for  said  firm  a 
row  of  five  ten-room  brick  houses,  according  to  certain  plans  and 
specifications,  for  the  sum  of  twenty-one  thousand  two  hundred 
and  eighty-five  dollars,  to  be  paid  in  installments  as  the  work 
progressed.  The  petition  then  set  forth  certain  covenants  in  said 
contract,  and  properly  assigns  breaches  thereof,  as  well  also  aa 
breaches  of  the  bond. 

The  answer  is:  1.  A  general  denial,  except  as  to  matters  there- 
inafter admitted;  2.  A  special  plea  of  non  est  factum,  denying 
the  delivery  of  said  bond  by  the  defendants,  or  either  of  them,  to 
■fehe  plaintiff,  and  ^^^  averring  that  the  bond  was  received  by  the 
obligees  with  knowledge  and  notice  that  it  was  not  the  obligation 
of  the  defendants,  in  that  it  was  not  executed  by  the  principal 
therein  named,  and  in  that  neither  of  said  defendants  agreed  or 
consented  to  the  delivery  thereof  to  the  plaintiff  without  the  sig- 
nature of  the  principal  therein  named.  The  answer  was  verified 
by  affidavit. 

The  reply  admits  that  the  principal  did  not  sign  or  execute 
said  bond,  and  denies  the  affirmative  averments  in  the  answer. 
The  case  was  referred  to  A.  N.  Crane,  Esq.,  to  try  the  issues. 

Defendants  admitted  that  all  the  signatures  to  said  bond  and 
contract  are  the  genuine  signatures  of  the  parties  thereto,  but 
objected  to  the  admission  of  the  bond  in  evidence,  on  the  ground 
that  said  bond  is  not  regular  or  complete  on  its  face,  inasmuch  as 
it  described  Andrew  G.  Wallin  as  principal,  and  is  not  signed  by 
him,  and  it  does  not  appear  that  the  defendants,  who  signed  as 
securities  for  Wallin,  consented  to  be  bound  without  the  signa- 
ture of  said  principal. 

The  contract  was  objected  to  as  irrelevant  and  immaterial  be- 
cause the  suit  is  on  the  bond.  Said  objections  were  sustained  by 
he  referee,  and  the  plaintiff  excepted  to  said  ruling.  The  plain- 
tiff, being  unable  to  proceed  further  because  of  said  ruling,  took 
a  nonsuit  with  leave,  and,  after  an  unsuccessful  motion  to  set 
aside  the  nonsuit  and  for  a  new  trial,  he  appealed. 

The  correctness  of  the  referee's  ruling  sustaining  defendant's 
objection  to  the  admission  in  evidence  of  said  bond  and  the  build- 
ing contract  therein  referred  to,  is  the  only  question  presented  by 
this  record. 

At  the  hearing  before  the  referee,  defendants  admitted  signing 
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the  hond,  hut  denied  its  delivery,  or  that  any  person  was  author- 
ized to  deliver  it  for  them  ^*^  until  it  had  been  signed  by  the 
principal  therein  named. 

It  is  contended  by  plaintiff  that  the  bond  is  prima  facie  valid 
and  binding  on  those  who  signed  it,  though  not  signed  by  the 
principal,  and,  as  it  is  found  in  the  possession  of  the  obligees,  if 
for  any  reason  defendants  are  not  bound,  the  burden  of  showing 
that  they  are  not  rests  upon  them. 

Upon  these  questions  the  authorities  are  in  much  conflict,  and 
irreconcilable.  The  following  authorities  hold  that  an  official 
bond,  or  a  bond  required  by  statute,  not  signed  by  the  principal, 
when  purporting  to  be  executed  by  him,  is  prima  facie  invalid  as 
to  the  sureties:  Bunn  v.  Jetmore,  70  Mo.  228;  35  Am.  Eep.  425; 
Sacramento  v.  Dunlap,  14  Cal.  421;  Johnston  v.  Kimball  Town- 
ship, 39  Mich.  187;  33  Am.  Eep.  372;  Wood  v.  Washburn,  2  Pick. 
24;  Kussell  v.  Annable,  109  Mass.  72;  12  Am.  Eep.  665;  Goodyear 
etc.  Co.  V.  Bacon,  151  Mass.  460;  Green  v.  Kindy,  43  Mich.  279; 
Ferry  v.  Burchard,  21  Conn.  597;  Curtis  v.  Moss,  2  Eob.  (La.) 
367;  State  v.  Austin,  35  Minn.  51;  Board  of  Education  v.  Sween- 
ey, 1  S.  Dak.  642;  36  Am.  St.  Eep.  767;  Bean  v.  Parker,  17  Mass. 
591;  Martin  v.  Hornsby,  55  Minn.  187;  43  Am.  St.  Eep.  487. 

Under  such  circumstances,  the  presumption  is,  that  each  one 
of  the  sureties  signed  the  bond  upon  the  understanding  that  the 
others  named  as  obligors,  and  especially  the  principal,  would  also 
sign  it:  Johnston  v.  Kimball  Township,  39  Mich.  187;  33  Am. 
Eep.  372;  Wells  v.  Dill,  1  Mart.,  N.  S.,  592. 

In  Sacramento  v.  Dunlap,  14  Cal.  421,  the  court,  speaking 
through  Justice  Field,  said:  "The  liability  of  the  sureties  is  con- 
ditional to  that  of  the  principal.  They  are  bound  if  he  is  bound, 
and  not  otherwise.  The  very  nature  of  the  contract  implies  this. 
The  fact  that  their  signatures  were  placed  to  the  instrument  can 
make  no  difference  in  its  effect.  It  purports  on  its  face  to  be  the 
bond  of  the  three.  Someone  must  have  written  ^^^  his  signa- 
ture first,  but,  it  is  to  be  presumed,  upon  the  understanding  that 
the  others  named  as  obligors  would  add  theirs.  Not  having  done 
so,  it  waa  incomplete,  and  without  binding  obligation  upon 
either." 

It  is  also  said  in  that  case  that  "the  instrument  in  this  case  is, 
in  form,  a  joint  bond  only,  and  not  joint  and  several,  and,  in  this 
respect,  differs  materially  from  the  bonds  in  the  cases  of  Parker 
V.  Bradley,  2  Hill,  584,  Cutter  y.  Whittemore,  10  Mass.  442,  and 
State  V.  Bowman,  10  Ohio,  445." 
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But  in  People  v.  Hartley,  21  Cal.  585,  82  Am.  Dec.  758,  which 
was  also  a  suit  on  a  joint  bond,  the  court  cites  with  approval  Bean, 
V.  Parker,  17  Mass.  591,  and  Wood  v.  Washburn,  2  Pick.  24. 

The  bond  under  consideration  is  like  the  bonds  in  Bunn  v.  Jet- 
more,  70  Mo.  228,  35  Am.  Eep.  425,  and  Russell  v.  Annable,  109- 
Mass.  72,  12  Am.  Rep.  665,  joint  and  several;  but  as  was  said  in 
Board  of  Education  v.  Sweeney,  1  S.  Dak.  642,  36  Am.  St.  Rep. 
767,  "the  decisions  are  placed  upon  the  broad  doctrine  that  the 
instrument,  as  delivered,  is  an  ineomplete  and  imperfect  instru- 
ment, and  is  not  the  contract  contemplated  by  the  parties,  or 
that  the  sureties  understood  they  were  making  when  they  afiSzed 
their  signatures  to  the  instrument." 

It  was  said  in  Russell  v.  Annable,  109  Mass.  72,  12  Am.  Rep. 
665,  "the  instrument  is  incomplete  without  the  signature  of  each 
partner,  or  proof  that  the  signature  affixed  [firm  name]  had  the 
assent  and  sanction  of  each  of  them.  The  sureties  on  a  bond  are 
not  holden,  if  the  instrument  is  not  executed  by  the  person  whose 
name  is  stated  as  the  principal  therein.  It  should  be  executed  by 
all  the  intended  parties." 

It  is  held  in  Ward  v.  Churin,  18  Gratt.  801,  98  Am.  Dec.  749, 
Williams  v.  Springs,  7  Ired.  384,  Blume  v.  Bowman,  2  Ired.  338, 
Chandler  v.  Temple,  4  Cush.  285,  and  Grim  v.  School  Directors, 
51  Pa.  St.  220,  that  the  possession  ^^^  of  such  a  bond  by  the 
obligee  is  prima  facie  evidence  of  its  delivery  by  the  persons  who 
have  signed  it,  and  the  burden  is  on  them  to  show  that  it  was  not 
to  be  delivered  until  signed  by  the  principal. 

As  holding  that  such  a  bond  when  joint  and  several  is  binding 
on  all  who  sign  it  may  be  cited,  Loew  v.  Stocker,  68  Pa.  St.  226; 
Woodman  v.  Calkins,  13  Mont.  363;  40  Am.  St.  Rep.  449;  Miller 
V.  Tunis,  10  U.  C.  C.  P.  423;  State  v.  Bowman,  10  Ohio,  445; 
Johnson  v.  Johnson,  31  Ohio  St.  131;  Douglas  Co.  v.  Bardon,  79 
Wis.  641;  Trustees  v.  Sheik,  119  111.  579;  59  Am.  Rep.  830;  State 
V.  Peck,  53  Me.  284;  Wild  Cat  Branch  v.  Ball,  45  Ind.  213;  Coop- 
er V.  Evans,  36  L.  J.  Ch.  431. 

With  respect  to  official  and  other  statutory  bonds,  which  are  in 
the  one  instance  required  by  statute  to  be  executed  by  the  officer, 
and  in  the  other  to  be  given  by  the  principal  in  the  bond,  the 
weight  of  authority  is  in  accord  with  the  ruling  of  this  court  in 
Bunn  V.  Jetmore,  70  Mo.  228;  35  Am.  Rep.  425;  that  is,  if  the 
name  <rf  the  principal  is  called  for  in  the  bond,  and  it  is  not 
Bigned  by  him,  it  is  not  only  void  as  to  him,  but  as  to  all  who  sign 
it  as  sureties.     And  it  makes  no  difEerence  whether  it  be  in  fomv 
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joint  or  several,  and,  if  the  ohligee  would  hold  them  liable  on  it, 
he  must  show  that  they  consented  to  be  bound  without  the  signa- 
ture of  the  principal.  When  there  is  no  principal  in  such  case, 
there  is  no  surety. 

The  rule  is  different  when  the  bond  is  signed  by  the  principal, 
•and  is  not  signed  by  one  of  the  sureties  named  in  the  bond.  In 
such  circumstances,  the  bond  is  prima  facie  binding  on  all  who 
sign  it.  And  if  those  who  sign  it  would  avoid  responsibility 
thereon  the  burden  rests  upon  them  of  showing  that  at  the  time 
of  its  execution  it  was  agreed  that  the  bond  should  not  be  deliv- 
ered as  their  deed  until  all  persons  named  in  the  bond  as  sureties 
had  executed  it:  State  v.  Sandusky,  46  Mo.  377;  Grim  v.  School 
Directors,  51  Pa.  St.  *<>''  220;  Blume  v.  Bowman,  2  Ired.  338; 
Ward  V.  Churn,  18  Gratt.  801;  98  Am.  Dec.  749;  Towns  v.  Kel- 
lett,  11  Ga.  286;  Chandler  v.  Temple,  4  Cush.  285;  Union  Bank 
V.  Ridgely,  1  Harr.  &  G.  324;  Pawling  v.  United  States,  4  Cranch, 
219;  Fletcher  v.  Austin,  11  Vt.  447;  34  Am.  Dec.  698;  Whitaker 
V.  Richards,  134  Pa.  St.  191;  19  Am.  St.  Rep.  684. 

In  State  v.  Potter,  63  Mo.  212,  21  Am.  Rep.  440,  after  an  able 
and  elaborate  review  of  all  the  authorities,  Sherwood,  J.,  writ- 
ing the  opinion  of  the  court,  held  that  an  agreement  of  a  surety 
with  his  principal  that  the  latter  shall  not  deliver  a  bond  till  the 
signature  of  another  is  procured  as  a  cosurety  will  not  relieve  the 
surety  of  his  liability  on  the  bond,  although  the  cosurety  is  not 
obtained,  where  there  is  nothing  on  the  face  of  the  bond,  or  in 
attending  circumstances,  to  apprise  the  taker  that  such  further 
signature  was  called  for  in  order  to  complete  the  instrument: 
See,  also,  Dair  v.  United  States,  16  Wall.  1;  State  v.  Baker,  64 
Mo.  167;  27  Am.  Rep.  214;  State  v.  Modrel,  69  Mo.  152;  State 
V.  Hewitt,  72  Mo.  603;  Wolff  v.  Schaeffer,  74  Mo.  154. 

If,  then,  the  bond  sued  on,  being,  as  we  hold,  a  common-law 
bond  (State  v.  Thompson,  49  Mo.  188),  is  to  be  governed  by  the 
same  rules  of  law  that  official  and  statutory  bonds  are,  it  is  prima 
facie  invalid,  and  the  referee  did  not  err  in  sustaining  the  objec- 
tion to  its  admission  in  evidence. 

And  it  makes  no  possible  difference,  we  think,  that  it  is  a  joint 
and  several  bond,  as  under  the  Missouri  statute  (Rev.  Stats.  1889, 
see.  2384),  all  contracts  whioh  by  the  common  law  are  joint  only 
are  to  be  construed  to  be  joint  and  several;  and  while  such  a  dis- 
tinction has  been  made  by  courts  of  high  authority  (Sacramento 
V.  Dunlap,  14  Cal.  421;  Parker  v.  Bradley,  2  Hill,  584;  Cutter  v. 
Whittemore,  10  Mass.*  442;  State  v.  Bowman,  10  Ohio,  445;  i<» 
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Kurtz  V.  Forquer,  94  Cal.  91),  .it  has  never  been  made  by  tlii» 
court. 

The  authorities  cited  on  the  question  of  the  invalidity  of  an 
oificial  or  statutory  bond,  not  signed  by  the  principal  named  in 
such  a  bond,  make  no  distinction  between  that  class  of  bonds  and 
a  common-law  bond;  but  there  are  authorities  which  make  such 
a  distinction  (State  v.  Bowman,  10  Ohio,  445),  a  principle  which 
we  do  not  controvert,  when  the  bond  shows  that  it  is  the  inten- 
tion of  the  sureties  to  bind  themselves  regardless  of  the  fact 
whether  the  principal  sign§  it  or  not. 

Nothing  of  the  kind  appears  from  the  bond  in  this  case.  On 
the  contrary,  it  plainly  shows  that  it  was  to  be  signed  by  tha 
principal  in  order  to  make  it  a  complete  instrument.  By  the  in- 
Bertion  of  his  name  in  the  bond  as  principal  there  was  an  implied 
promise  to  the  sureties  that  this  would  be  done  before  it  was  de- 
livered, and  the  obligees  could  not  shut  their  eyes  to  its  imper- 
fect execution  thus  patent,  and  hold  the  sureties  liable  on  the 
bond  without  showing  by  evidence  that  they  intended  to  be 
bound  in  the  condition  that  it  was  in  when  they  signed  it  in  any 
event,  whether  signed  by  the  principal  or  not. 

As  it  logically  follows  from  the  conclusion  reached  that  the 
judgment  must  be  affirmed,  it  becomes  unnecessary  to  pass  upon 
other  questions  raised  by  defendants.  The  judgment  is  af- 
firmed. 

Gantt,  P.  J.,  and  Sherwood,  J.,  concur. 


BONDS— FAILURE  OF  PRINCIPAL  TO  SIGN— LIABILITY  OF 
SURETIES.— An  offidal  bond  In  which  the  ofBcer  is  named  as  prin- 
cipal, but  which  Is  not  executed  by  him,  is  prima  facie  invalid,  and 
not  binding  upon  the  sureties  named  therein:  Board  of  Education  v. 
Sweeney,  1  S.  Dak.  (542;  36  Am.  St.  Rep.  767,  and  note.  Failure  of 
a  principal  to  sign  his  offlcial  bond  conditioned  for  the  faithful  per- 
formance of  his  official  duty  does  not  render  It  void  nor  release  the 
surety  from  liability  thereon:  City  of  Deering  t.  Moore,  86  Me.  181; 
41  Am.  St.  Bep.  684. 
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State  v.  Board  op  Peesidbnt  and  Dieeotoes. 

[134  Missouri,  296.] 

MANDAMUS— SCHOOL  ELECTION.— Mandamus  Is  properly 
brought  in  the  name  of  the  state  on  the  relation  of  taxpayers  resid- 
ing In  a  school  district  to  compel  its  board  of  directors  to  rescind 
appointments  of  judges  and  clerlis  made  by  It  for  an  election  of  a 
member  of  such  board  to  be  held  thereafter. 

MA.NDAML'S  TO  CONTllOL  DISCRETION.— IP  THE 
FACTS  are  undisputed,  or  stand  confessed  by  the  pleadings,  and  it 
appears  to  the  court  haying  superintending  jurisdiction  over  ■an  in- 
ferior court,  tribunal,  or  corporation,  that  such  court  or  corpora- 
tion has  arbitrarily  abused  the  discretion  confided  to  it  by  the  law, 
or  its  charter,  and  no  other  adequate  remedy  is  open,  the  superior 
court,  by  a  writ  of  mandamus,  may  control  such  inferior  tribunal 
or  coiTporation,  so  as  to  correct  such  abuse  and  compel  it  to  so  exer- 
cise its  discretion  as  to  conform  to  lawful  and  Just  methods  of  pro- 
cedure. 

MANDAMUS  TO  CONTROL  DISCRETION.— While  manda- 
mus does  not  generally  lie  to  control  the  discretion  of  an  inferior 
ti'ibunal  in  whom  a  discretion  Is  vested  in  the  performance  or  non- 
performance of  certain  duties  devolved  upon  it  by  law,  yet,  if  such 
discretionary  power  is  exercised  with  manifest  injustice,  such  abuse 
may  be  controlled  by  mandamus. 

MANDAMUS  TO  CONTROL  DISCRETION.— ELECTION  OF 
SCHOOL  DIRECTOR.- If  a  board  of  school  directors  is  guilty  of 
gross  abuse  of  discretion  in  selecting,  for  purely  partisan  purposes, 
judges  and  clerks  from  the  same  political  party  to  conduct  an  elec- 
tion of  members  of  such  school  board,  and  arbitrarily  refuses  to 
select  election  officers  from  different  political  parties,  the  supreme 
court  may,  by  mandamus,  compel  such  board  to  rescind  the  selec- 
tion of  election  officers  so  made,  and  to  select  them  from  the  diff»- 
ent  political  parties. 

C.  T.  Noland  and  Houghton  &  Browning,  for  the  relators. 

C.  B.  Starke  and  Rowell  &  Ferriss,  for  the  respondents. 

^^"^  GANTT,  P.  J.  This  is  an  original  proceeding  com- 
menced in  this  court  on  the  twenty-seventh  day  of  April,  to  ob- 
tain a  peremptory  writ  of  mandamus,  directed  to  the  hoard  of 
president  and  directors  of  the  St.  Louis  public  schools,  and  cer- 
tain members  of  said  board  constituting  the  "election  commit- 
tee" of  said  board,  requiring  said  board  and  the  individual  mem- 
bers named  in  the  application  to  set  aside  certain  appointments 
of  judges  and  clerks  made  by  said  election  committee  on  April 
18,  1896,  for  the  election  of  a  member  of  said  board  on  the  fifth 
day  of  May,  1896. 

The  alternative  writ  issued,  returnable  April  30,  1896,  and  an 
order  made  shortening  the  time  for  taking  proofs  in  support  of 
the  alternative  writ.  On  the  return  day  the  respondents  joined 
in  a  motion  to  quash  the  wTit  and  in  a  joint  return. 

Inasmuch  as  the  election  was  appointed  for  the  5th  of  May, 
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and  if  the  relief  souglit  should  be  granted  it  was  necessary  the 
writ  should  issue  promptly,  if  at  all,  upon  due  consideration,  wo 
directed  the  writ  to  issue  prior  to  filing  of  an  opinion. 

The  petition  substantially  alleges  that  the  relators,  John  P. 
Kelleher  and  John  F.  Eyan,  are  resident  taxpayers  and  citizens 
of  the  city  of  St.  Louis,  and  reside  in  the  tenth  district  as  laid  off 
and  constituted  for  the  election  of  a  district  director  of  the  said 
board.  That  said  board  is  a  public  corporation  created  and  exist- 
ing by  virtue  of  the  laws  of  this  state  for  the  management  of  the 
public  schools  of  the  city  of  St.  Louis,  and  among  other  powers 
■conferred  upon  it  is  the  power  ^^*  "to  prescribe  the  time,  place, 
and  manner  of  conducting  the  elections  of  members  of  said  board"; 
that  said  board  now  consists  of  thirteen  district  directors  and 
seven  directors  at  large;  that  a  vacancy  exists  in  said  board  as  to 
the  district  director  from  the  tenth  school  district  of  said  city; 
that  a  full  board  consists  of  twenty-one  directors;  that  the  indi- 
vidual respondents  constitute  a  majority  of  said  board  at  present, 
and  have  confederated  together  to  manage  and  control  the  affairs 
of  said  corporation  in  their  own  interests  and  in  the  interest  of 
the  republican  party,  in  utter  disregard  of  the  rights  of  others, 
and  of  the  best  interest  of  the  public  schools;  that  said  Bus  is 
president  of  said  board  and  that  respondents  Lacey,  Koenig, 
Godfrey,  Landvogt,  and  Rebenack  constitute  a  majority  as 
against  two  other  members  of  the  committee  of  said  board  which 
has  been  appointed  and  has  control  of  elections  to  said  board,  and 
that  of  this  committee  Messrs.  Landvogt,  Koenig,  and  Rebenack 
are  a  subcommittee,  which,  together  with  said  committee,  have 
immediate  management  of  the  conduct  of  the  election  herein 
mentioned;  thajt  said  Bus  was  elected  by  the  present  majority  and 
one  member  since  resigned,  and  said  election  committee  was  ap- 
pointed by  said  Bus,  who  has  a  deciding  vote  in  case  of  a  tie. 

It  was  further  averred  that  among  other  rules  prescribed  for 
the  election  of  members  of  said  board  were  the  following: 

Section  2,  Any  convention  of  delegates,  or  any  primary  elec- 
tion as  hereinafter  defined  by  sections  5  and  6,  held  for  the  pur- 
pose of  making  nominations  for  directors  of  this  board  may  nom- 
inate candidates.  Said  nominations  shall  be  made  by  filing  of 
certificate  of  nomination  executed  and  acknowledged  before  a  no- 
tary public  with  the  same  formalities  as  an  instrument  affecting 
real  estate;  the  certificate  of  nomination,  which  *®*  may  consist 
of  one  or  more  writings,  shall  contain  the  name  of  the  person 
nominated,  his  residence  and  occupation,  and  also  the  name  and 
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address  of  each  signed.  The  certificate  may  also  designate  by 
name  the  party  or  piinciple  which  such  nominee  shall  represent.'* 

"Section  5.  A  convention  of  delegates,  within  the  meaning  of 
above  section  2,  is  a  convention  of  delegates  of  any  organized 
party  which  at  the  last  school  election  for  directors,  or  at  the  last 
national,  state,  or  city  election,  shall  have  cast  at  least  three 
per  cent  of  the  entire  vote  cast  in  the  city  or  district  for  which 
the  nomination  is  made. 

"Section  6.  A  primary  election,  within  the  meaning  of  said 
section  2,  is  an  election  held  within  the  city  or  district,  as  the 
case  may  be,  by  members  of  any  political  party  or  by  the  voters 
of  some  political  faith  for  the  purpose  of  nominating  candidates 
for  directors,  provided  that  the  said  party  shall  have  cast  at  least 
three  per  cent  of  the  entire  vote  cast  within  the  city  or  district  for 
which  the  nomination  is  made," 

It  is  further  alleged  that  relator  Kelleher  has  been  duly  nom- 
inated for  district  director  in  said  board  from  the  said  tenth  dis- 
trict by  a  primary  election  held  by  the  democratic  parly  of  said 
district  and  his  nomination  duly  certified  and  filed  in  accordance 
with  said  rules;  that  the  democratic  party  is  an  organized  polit- 
ical party  and  cast  more  than  three  per  cent  of  all  the  votes  cast 
at  the  last  school,  national,  state,  and  city  elections  within  said 
district  and  city;  that  said  Kelleher  possesses  all  the  qualifica- 
tions required  by  law  and  the  rules  of  said  board  for  a  director 
in  said  board;  that  Charles  F.  Mertens  has  likewise  been  nomin- 
ated by  the  republican  party  of  said  district  for  the  said  vacant 
directorship. 

It  is  further  represented  to  the  court  that  the  object  and  intent 
of  creating  said  board  was  to  place  the  control  of  the  school  af- 
fairs of  said  city  beyond  the  ^**^  denomination  of  any  political 
party,  and  to  secure  for  the  management  thereof  men  of  integrity, 
ability,  honesty,  and  fair  mindedness  who  would  in  all  cases  be 
guided  in  their  administration  of  said  affairs  by  the  true  interests 
of  the  people  and  children  of  said  city  and  not  by  the  dictation  of 
political  party  or  cliques;  that  the  majority  of  said  board  and  the 
election  committee,  with  one  exception,  are  all  members  of  the 
republican  party;  that  before  Messrs.  Landvogt,  Vordtriede, 
Spinning,  Godfrey,  Koenig,  and  Kessner  were  nominated  by  the 
republican  party  for  their  positions  in  said  board  they  pledged 
ihemselves  that  if  elected  they  would  go  into  a  caucus  of  the  re- 
publican members  of  said  board  and  be  guided  in  their  action  as 
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members  thereof  by  said  caucus,  and  so  shape  their  conduct  as  to 
promote  the  interests  of  the  republican  party. 

It  is  then  averred  that  eaid  subcommittee  on  elections  did  on 
or  about  the  eighteenth  day  of  April,  1896,  appoint  the  judges 
and  clerks  for  said  election  to  be  held  on  May  5,  1896,  and  that 
each  and  every  one  of  said  judges  and  clerks  so  appointed,  forty- 
two  in  number,  were  strong,  professed,  and  partisan  members  of 
the  repiiblican  party,  and  that  the  expressed  intent  and  purpose 
of  said  committee  in  said  appointments  was  to  control  said  elec- 
tion to  the  last  degree  in  the  interest  of  the  republican  party  and 
to  defeat  relator  Kelleher. 

It  further  appears  from  the  petition  that  prior  to  the  appoint- 
ment of  said  judges  and  clerks,  said  relator  Kelleher  appeared  be- 
fore said  election  committee  and  asked  to  be  heard  and  to  present 
names  of  reputable  and  qualified  citizens  and  voters  for  appoint- 
ment as  judges  and  clerks  of  said  election  and  was  refused  not 
only  representation  amomg  said  judges  and  clerks,  but  was  denied 
a  hearing,  and  that  a  committee  of  highly  reputable  citizens,  ir- 
respective of  party  affiliations,  likewise  appeared  before  said  board 
and  were  denied  the  ^^^  right  to  submit  a  request  for  an  honest 
and  fair  election  and  for  the  appointment  of  impartial  judges  and 
clerks  or  equal  distribution  of  the  officers  of  said  election. 

The  respondents  move  to  quash  this  writ  for  the  reasons:  1. 
That  it  does  not  set  forth  facts  sufficient  to  entitle  relators  to  the 
relief  prayed;  2.  The  law  does  not  make  it  the  duty  of  the  board 
to  appoint  judges  and  clerks  of  different  political  parties;  3. 
There  is  no  law  requiring  defendants  to  give  relators  the  relief 
Bought;  4.  Mandamus  does  not  lie  to  revoke  an  appointment  al- 
ready made. 

Eeserving  their  right  to  a  ruling  upon  their  motion  to  quash, 
respondents,  by  leave  of  the  court,  filed  their  return,  which  ad- 
mitted the  citizenship  of  relators;  their  residence  in  the  tenth  dis- 
trict; the  incorporation  of  the  board;  the  vacancy  of  the  tenth 
district;  denied  that  the  republican  members  constituted  a  ma- 
jority of  the  board,  and  that  they  are  confederated  together  to 
control  the  same  in  the  interest  of  the  republican  party;  admit 
that  Bus  is  president,  but  deny  he  has  deciding  vote  in  case  of  a 
tie;  admit  the  rules  concerning  the  nomination  of  directors  as 
pleaded  by  relators;  admit  Kelleher  has  been  duly  nominated; 
deny  that  a  majority  of  the  board  are  members  of  the  republican 
party,  and  a  general  denial  of  all  the  remaining  allegations,  and 
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an  averment  that  by  virtue  of  its  charter  the  board  has  the  power 
to  prescribe  the  time,  place,  and  manner  of  conducting  elections 
of  its  members;  that  under  its  rules  a  committee  was  appointed 
to  select  judges  and  clerks  and  selected  the  same  and  reported 
them  and  they  were  approved  by  the  board;  that  the  judges  and 
clerks  were  all  competent,  disinterested  men  and  qualified  for 
their  positions  and  were  selected  in  the  customary  manner. 

The  evidence  establishes  that  the  board  of  the  ^^^  president 
and  directors  of  the  St.  Louis  public  schools  is  a  public  corpora- 
tion created  by  a  special  act  of  the  general  assembly  of  Missouri, 
February  13,  1833,  and  subsequent  amendments  thereto,  includ- 
ing the  act  of  March  31,  1887,  fixing  the  number  of  directors  at 
twenty-seven  to  be  elected  by  the  city  at  large  and  fourteen 
by  districts;  that  among  other  powers  conferred  upon  the  board 
is  that  "prescribing  the  time,  place,  and  manner  of  conducting 
the  elections  of  members  of  the  board'*;  that  some  time  prior  to 
the  fourteenth  day  of  April,  1896,  there  was  a  vacancy  in  the 
said  board  by  reason  of  the  resignation  of  the  district  director  of 
the  tenth  district;  that  thereupon  a  special  election  was  ordered 
to  be  held  in  said  district  on  May  5th  to  fill  said  vacancy. 

It  then  appears  without  contradiction  that  Henry  Bus  was  and 
is  the  president  of  the  St.  Louis  school  board;  that  the  board  is 
composed  at  present  of  twenty  members,  of  whom  ten  are  repub- 
licans and  ten  democrats;  that  the  president  appoints  the  com- 
mittee on  elections;  that  on  March  30th  he  appointed  an  election 
committee  of  seven,  of  which  number  Charles  G.  Penny  alone 
was  and  is  a  democrat;  that  on  or  about  the  fifth  or  sixth  day  of 
April,  1896,  said  election  committee  held  a  meeting  in  the  said 
school  board  building,  and  at  that  time,  and  before  the  judges 
and  clerks  for  the  election  of  May  5th  had  been  appointed,  Mr. 
Hugh  Brady,  and  Robert  Rutledge,  members  of  the  democratic 
party,  appeared  before  said  election  committee  as  a  committee 
appointed  in  behalf  of  the  democrats,  and  asked  to  have  a  fair 
representation  in  the  appointments  of  clerks  and  judges  to  be 
made,  and  presented  the  names  of  reputable  citizens  for  that  pur- 
pose, which  request  was  refused,  and  that  thereupon  Mr.  Land- 
vogt,  a  republican  member  of  said  committee,  presented  a  list 
of  judges  and  clerks,  all  of  whom  were  and  are  republicans,  *** 
for  appointment.  Mr.  Penny  objected  to  making  all  the  appoint- 
ments from  the  republican  party  but  the  committee  adopted  the 
list.  Thereupon  Messrs.  Brady  and  Rutledge  requested  the  priv- 
ilege of  one  challenger  at  each  precinct,  and  this  was  also  ref  used» 
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It  also  appears  without  question  that,  after  these  judges  and 
clerks  were  appointed,  a  committee  of  citizens  appeared  before 
the  board,  and,  through  Mr.  Arthur  Lee,  requested  the  privilege 
of  addressing  the  board  in  the  interest  of  obtaining  a  fair  repre- 
sentation for  the  democrats  in  the  judges  for  the  election  on  May 
5th,  and  this,  on  motion  of  Mr.  Grawe,  another  republican,  was 
also  refused. 

It  is  further  shown  by  the  evidence  that  on  the  15th  of  Febru- 
ary, 1896,  a  convention  of  the  republican  party  was  held  at  Har- 
mony Hall,  Eighteenth  and  Olive  streets,  for  the  nomination  of 
directors  at  large  for  the  school  board;  that  at  that  meeting 
Messrs.  Landvogt,  Koenig,  Spinning,  Godfrey,  Lacey,  and  Reben- 
ack  were  nominated;  that  prior  to  their  nominations  a  resolution 
was  adopted  in  these  words:  "Resolved,  that  all  candidates  nom- 
inated at  this  convention  be  instructed  to  enter  a  caucus  of  the 
republican  members  of  the  school  board,  and  be  guided  by  the  de- 
cision of  the  caucus  in  the  matters  pertaining  to  the  shaping  of 
the  public  school  system  in  accordance  with  republican  princi- 
ples, and  candidates  accepting  nominations  of  this  convention  so 
pledge  themselves." 

When  the  election  committee  were  considering  whether  they 
would  allow  democrats  representation,  Mr.  Koenig,  a  republican 
member,  said  it  was  a  republican  committee,  and,  so  far  as  he  was 
concerned,  he  would  not  give  the  democrats  representation  either 
as  judges,  clerks,  or  challengers. 

The  evidence  also  tended  to  show  that  this  was  the  ^*^  first 
time  a  delegation  of  citizens  was  ever  denied  a  hearing  by  the 
board,  and  that  the  board  had  never  before  failed  to  give  both 
political  parties  representation  in  the  appointment  of  judges  and 
clerks. 

It  further  appears  that  the  tenth  school  district  is  composed  of 
the  sixteenth  and  twenty-fourth  wards  of  the  city  of  St.  Louis; 
that  the  official  returns  in  said  wards  in  1892  gave  O'Neill,  demo- 
crat, two  thousand  four  hundred  and  twenty-nine,  and  Joy,  re- 
publican, two  thousand  two  hundred  and  eighty-seven  votes  for 
Congress,  and  in  1894  the  same  district  gave  Espenchild,  demo- 
crat, two  thousand  three  hundred  and  twenty-seven;  Joy,  repub- 
lican, two  thousand  four  hundred  and  ten  votes. 

1.  This  action  is  properly  brought  in  the  name  of  the  state  to 
the  use  of  relators,  who  are  both  citizens  and  taxpayers  of  the 
tenth  school  election  district  in  which  the  proposed  election  is  to 
be  held:  State  v.  Hoblitzelle,  85  Mo.  G20,  concurring  opinion  of 
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Sherwood,  J.;  State  v.  Hannibal  etc.  K.  R.  Co.,  86  Mo.  13;  State 
V.  Francis,  95  Mo.  44;  State  y.  St.  Louis  School  Board,  131  Mo. 
505. 

2.  Granting,  however,  the  right  of  relators  to  invoke  manda- 
mus, if  the  writ  is  allowable  at  all,  it  remains  to  meet  the  objec- 
tion of  respondents  that  such  a  remedy  is  not  open  to  relators  un- 
der the  averments  of  the  alternative  writ  and  the  facts  disclosed 
in  evidence,  for  the  reason  that  mandamus  does  not  lie  to  revoke 
the  appointments  already  made  nor  revise  the  action  of  the  board, 
however  arbitrary.  This  is  the  vital  point  in  this  case  and,  sum- 
med up  in  a  word,  is  this:  Where  the  facts  are  undisputed,  oi 
stand  confessed  by  the  pleadings,  and  it  appears  to  the  court  hav- 
ing superintending  jurisdiction  over  an  inferior  court,  tribunal, 
,or  corporation  that  such  court  or  corporation  has  arbitrarily 
abused  the  discretion  confided  to  it  by  the  ^^^  law,  or  its  charter, 
and  no  other  adequate  remedy  is  open  to  the  aggrieved  party,  can 
this  court,  by  its  writ  of  mandamus,  control  such  inferior  tribunal 
or  corporation  so  as  to  correct  such  abuse  and  compel  it  to  exer- 
cise its  discretion  so  as  to  conform  to  lawful  and  just  methods  of 
procedure. 

By  this  motion  to  quash,  as  well  as  by  wholly  failing  to  contro- 
vert any  of  the  facts  shown  by  relators  in  evidence,  this  case 
etands  as  upon  demurrer  with  the  facts  conceded,  and  their  suffi- 
ciency in  law  alone  challenged. 

The  ordinary  function  of  this  extraordinary  original  writ  at 
common  law  is  familiar.  It  is  a  command,  in  the  name  of  the 
state,  directed  to  some  tribunal,  corporation,  or  public  officer,  re- 
quiring it  or  him  to  do  some  specific  act  or  particular  thing  in  the 
writ  specified  which  the  court  has  previously  determined  that  it 
is  the  duty  of  such  tribunal,  corporation,  or  officer  to  perform. 
Whether  we  treat  the  board  as  a  single  legal  entity,  or  its  direc- 
tors as  public  officers,  no  doubt  can  exist  that  it  is  a  body  to  whom 
the  writ  may  issue  according  to  established  legal  principles;  it  is 
quite  as  obvious  that  unless  this  writ  is  available  relators  are  with- 
out an  adequate  remedy  to  obtain  a  fair  election. 

Recurring,  then,  to  the  main  contention,  that  the  board  of  di- 
rectors having  once  made  a  list  of  appointments  its  action  is  not 
subject  to  be  revised  by  a  writ  of  mandamus  from  this  court,  how- 
ever great  the  abuse  of  the  discretion  confided  to  it,  or  however 
arbitrary  its  conduct  under  the  circumstances,  let  us  inqvure  if 
such  indeed  is  the  law  of  the  land. 

While  it  is  generally  true  that  mandamus  will  not  lie  to  control 
the  discretion  of  an  inferior  tribunal  in  whom  a  discretion  is  vest- 
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ed  in  the  performance  or  nonperformance  of  certain  duties  de- 
volved upon  it  by  law,  it  is  well  settled  that  if  the  discretionary 
power  is  exercised  ^^®  with  manifest  injustice,  the  courts  are  not 
precluded  from  commanding  its  due  exercise.  Such  an  abuse  of 
discretion  is  controllable  by  mandamus. 

Thus  in  Illinois  State  Board  etc.  v.  People,  123  HI.  227,  it  waa 
held  that  while  the  state  board  of  dental  examiners  has  the  right 
to  decide  whether  the  college  at  which  an  applicant  for  license 
graduated  was  a  reputable  college  or  not,  it  must  decide  that 
question  upon  just  and  fair  principles,  and  not  upon  motives  of 
self-interest  to  crush  out  a  rival  college  to  the  one  in  which  its 
members  are  interested  as  members  of  its  faculty;  the  court  hold- 
ing, in  effect,  that  a  public  officer  or  inferior  tribunal  may  be 
guilty  of  so  gross  an  abuse  of  discretion  or  such  an  evasion  of  pos- 
itive duty  as  to  amount  to  a  virtual  refusal  to  perform  the  duty 
enjoined  or  to  act  at  all  in  contemplation  of  law,  and  that  in  sucK 
case  mandamus  is  an  appropriate  remedy. 

In  Glencoe  v.  People,  78  111.  382,  the  same  learned  court  said: 
*'The  discretion  vested  in  the  council  cannot  be  exercised  arbi- 
trarily, for  the  gratification  of  feelings  of  malevolence,  or  for  the 
attainment  of  merely  personal  and  selfish  ends.  It  must  be  exer- 
cised for  the  public  good,  and  should  be  controlled  by  judg- 
ment, and  not  by  passion  or  prejudice.  When  a  discretion  ia 
abused,  and  made  to  work  injustice,  it  is  admissible  that  it  shall 
be  controlled  by  mandamus":  Arberry  v.  Beavers,  6  Tex.  472; 
55  Am.  Dec.  791;  Commissioners  of  Poor  v.  Lynah,  2  McCord, 
170. 

The  supreme  court  of  New  York  in  People  v.  -Superior  Court, 
5  Wend.  114,  discussing  the  jurisdiction  of  the  court,  say:  "The 
jurisdiction  of  this  court  by  mandamus  is  one  of  immense  import- 
ance and  extent It  extends  to  all  inferior  courts  and  tri- 
bunals,*' and,  in  controlling  their  discretion,  it  is  said:  "The  se- 
curity of  the  citizen  is  essentially  increased  ^^"^  whenever  the  ter- 
ritory of  undefined  discretion  ....  is  circumscribed  by  the  es- 
tablishment of  well-defined  and  clear  principles."  A  statement 
of  the  law  approved  and  indorsed  by  this  court  in  Fretwell  v. 
Laffoon,  77  Mo.  26. 

In  State  v.  State  Board  of  Health,  103  Mo.  22,  this  court 
adopt  in  the  following  words  the  limitation  of  the  general  rule  as 
announced  in  Illinois  State  Board  etc.  v.  People,  123  111.  227: 
"There  are  some  limitations  upon  the  rule  just  stated;  for,  if  the 
board  of  health  should  exercise  its  powers  with  manifest  injustice. 
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then  the  courts  may,  and  will,  control  the  abuse  of  authority  by 
the  writ  of  mandamus." 

These  authorities  sufficiently  indicate  that  when  an  inferior 
tribunal  or  official  body,  charged  with  the  performance  of  a  duty 
involving  .a  discretion  in  the  exercise  thereof,  is  guilty  of  a  gross 
and  palpable  violation  of  the  discretion  confided  to  it,  this  court, 
in  the  exercise  of  the  superintending  control  conferred  by  the 
constitution  of  the  state,  will  control  the  inferior  tribunal  by  its 
writ  of  mandamus,  especially  if  the  right  violated  pertains  to  the 
public.  This  court  has  as  extensive  powers  and  duties  in  this  re- 
spect as  the  court  of  king's  bench  in  England.  As  was  said  in 
Strong's  case,  20  Pick.  495,  "in  every  well  constituted  govern- 
ment, the  highest  judicial  authority  must  necessarily  have  a  su- 
pervisory power  over  all  inferior  or  subordinate  tribunals,  magis- 
trates, and  all  others  exercising  public  authority.  If  they  com- 
mit errors,  it  will  correct  them.  If  they  refuse  to  perform  their 
duty,  it  will  compel  them — in  the  former  case  by  writ  of  error,  in 

the  latter  by  mandamus It  not  only  lies  to  ministerial, 

but  to  judicial  officers." 

It  was  urged  in  argument  by  learned  counsel  for  respondents 
that  the  relators  had  no  legal  right  to  demand  that  the  board 
should  appoint  democratic  ^****  judges.  Stated  in  this  form,  pos- 
sibly not,  but  they  did  have,  and  do  have,  the  legal  right  to  pro- 
test against  the  appointment  of  a  purely  partisan  set  of  republi- 
can judges  and  clerks  for  partisan  purposes.  No  defense  of  this 
arbitrary  and  unprecedented  action  of  the  board  was  attempted, 
save  and  alone  that  the  law  gave  the  board  the  power  to  make 
such  appointments,  and  the  courts  were  powerless  to  correct  or 
indeed  revise  their  arbitrary  action. 

To  this  construction  of  its  power  we  cannot  give  our  assent. 
When  the  legislature  conferred  this  power  of  appointment,  it  was 
necessarily  implied  that  it  was  not  a  warrant  for  an  arbitrary  and 
unjust  use  of  it,  but  that  it  should  at  all  times  be  exercised  for 
the  best  interest  of  the  people  and  children  of  St.  Louis  consid- ' 
ered  as  an  entire  body  politic,  and  for  the  conservation  of  the 
great  and  sacred  trust  committed  to  their  keeping  for  strictly  edu- 
cational purposes,  and  that  it  should  never  be  prostituted  to  the 
building  up  of  any  sect,  or  party. 

And  where,  as  in  this  case,  a  majority  of  partisans  refuse  arbi- 
trarily to  permit  those  of  different  political  views,  though  equal 
in  numbers  and  in  interest,  and  citizetis  without  reference  to  par- 
ty affiliations,  to  respectfully  petition  and  demand  that  the  elec- 
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tion  ofiScers  shall  not  be  all  of  one  party,  and  this  in  a  district 
where  the  two  great  parties  are  so  equally  divided  that  it  is  ex- 
tremely doubtful  which  predominates,  but  one  conclusion  can  be 
legitimately  drawn  from  their  conduct,  and  that  is  that  they  had 
predetermined  to  hold  said  election  solely  in  the  interest  of  their 
own  political  organization.  Every  presumption  of  correct  and 
impartial  official  conduct  in  holding  said  election  is  negatived  by 
the  persistent,  defiant,  and  repeated  refusal  of  the  majority  to 
allow  any  one  of  the  forty-two  election  officers  appointed  to  be 
other  than  a  ^^**  republican,  though  this  action  was  in  contra- 
vention of  all  precedent  in  any  character  of  elections  by  the  peo- 
ple of  St.  Louis. 

There  are  neither  fees,  emoluments,  nor  perquisites  lawfully 
connected  with  the  performance  of  the  duties  of  the  members  of 
the  board  of  president  and  directors  of  the  St.  Louis  public 
schools,  and  this  circumstance  would  make  it  pleasant  to  note  the 
alacrity  displayed  by  certain  citizens  of  St.  Louis  in  so  cheerfully 
and  unselfishly  devoting  their  time  to  the  performance  of  the 
important  and  arduous  duties  of  the  board,  without  reward  or 
remuneration,  were  it  not  for  this  exhibition  of  extreme  parti- 
sanship, which  inevitably  forces  upon  us  the  unwelcome  thought 
that  other  considerations  than  pure  and  unmixed  "virtue  and 
patriotism  have  led  to  these  sacrifices  of  time. 

This  school  board  was  organized  to  control  and  manage  the 
affairs  of  the  schools  of  St.  Louis.  Taxes  and  revenues  to  the 
amount  of  one  million  dollars  a  year  are  levied  and  collected  from 
various  sources  and  pass  through  their  hands  to  support  these 
schools,  and  educate  the  children.  Keal  properties  of  immense 
value  are  under  its  control.  The  citizen  is  taxed  without  refer- 
ence to  his  politics  or  religion,  and  he  has  a  clear  and  an  inher- 
ent legal  and  constitutional  right  to  see  that  his  taxes  shall  go  to 
the  support  of  the  school  alone,  and  not  to  foster  any  political 
party,  church,  or  sect  whatever. 

The  constitution  of  Missouri  prohibits  the  general  assembly  or 
any  county,  city,  town,  township,  school  district,  or  other  muni- 
cipal corporation,  from  ever  making  an  appropriation,  and  from 
paying,  from  any  public  fund  whatever,  any  thing  in  aid  of  any 
religious  creed,  church,  or  sectarian  purpose,  and  from  helping 
to  support  or  sustain  any  private  or  public  school,  academy,  sem- 
inary, college,  university,  or  **®  other  institution  of  learning, 
controlled  by  any  religious  creed,  church,  or  sectarian  denomina- 
tion whatever;  nor  shall  any  grant  or  donation  of  personal  prop- 
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erty  or  real  estate  ever  be  made  by  the  state  or  any  county,  city, 
town,  or  other  municipal  corporation  for  any  religious  creed, 
church,  or  sectarian  purpose  whatever. 

Within  the  spirit  of  this  provision  of  our  organic  law,  we  hold 
that  the  prohibition  of  the  constitution  is  as  imperative  against 
the  support  of  a  republican  or  a  democrat  school  out  of  public 
funds  or  taxes  exacted  from  all  citizens  of  party  affiliations  as  it 
is  against  the  support  of  a  Catholic,  Baptist,  Presbyterian,  or 
Methodist  school.  Sectarianism  includes  adherence  to  a  distinct 
political  party  as  much  as  to  a  separate  religious  sect:  Webster's 
International  Dictionary,  Century  Dictionary,  "Sectarianism." 

And  one  need  not  be  possessed  of  a  great  amount  of  prevision 
to  foretell  that  if  a  school  board,  elected  and  pledged  to  be  guided 
by  the  decision  of  a  political  caucus  to  shape  the  public  school 
system  in  accordance  with  the  partisan  principles  of  the  party 
nominating  and  electing  it,  can  refuse  all  other  citizens  and  ad- 
herents of  all  other  parties  from  participation  in  the  conduct  and 
elections  of  its  members,  it  will  soon  degenerate  into  a  self-per- 
petuating body,  and  it  will  only  be  a  short  step  to  the  adoption  of 
the  kindred  policy  of  employing  none  but  their  own  partisans  for 
teachers  and  the  exclusion  of  all  literature  and  school  books  save 
those  which  inculcate  their  own  partisan  views  and  uphold  their 
own  political  tenets,  and  thus  entirely  pervert  the  purpose  of  the 
state  in  adopting  the  system. 

It  is  true,  it  is  argued  that  while  each  one  of  the  forty-two  offi- 
cers is  a  republican,  he  is  qualified  to  act  as  a  judge  or  clerk. 

^**  The  stream  cannot  rise  higher  than  its  source,  and  we  are 
dealing  with  facts  and  men  as  they  exist,  and  we  are  not  justified 
in  treating  this  matter  from  an  Arcadian  or  Utopian  standpoint. 
If  only  honesty  and  fairness  were  the  objects  in  view  in  the  selec- 
tion of  these  election  officers  by  the  board,  it  is  incredible  that  the 
republican  majority  would  have  so  ruthlessly  denied  every  re- 
spectful petition  to  allow  representation  to  the  democrats  in  the 
appointments,  and,  when  the  refusal  was  buttressed  with  the  an- 
nouncement that  it  was  a  republican  committee,  and  that  not 
even  a  challenger  on  behalf  of  the  democrats  would  be  permitted 
at  the  polls,  no  court  can  shut  its  eyes  to  the  purposes  and  per- 
versions in  view.  School  directors  are  sworn,  not  only  to  sup- 
port the  constitution,  but  to  impartially  administer  their  posi- 
tions. One  can  hardly  conceive  of  a  stronger  case  of  partisan 
partiality,  or  of  absolute  disregard  of  the  rights  of  the  public,  in 
whose  interests  alone  the  board  was  created. 
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Without  further  discussion,  our  conclusion  is,  that  in  the  ac» 
tion  taken  the  school  board  so  abused  the  discretion  confided  to 
it  that  it  was  a  virtual  refusal  to  perform  the  duty  of  holding  an 
impartial  election,  and  that  in  contemplation  of  law  it  has  refus- 
ed to  act  at  all,  and  it  is  our  duty  to  disregard  its  unjust  action 
and  require  it  by  our  mandate  to  proceed  in  a  lawful  way  to  hold 
said  election. 

The  mere  fact  that  it  has  essayed  to  act  as  it  has  presents  no 
•obstacle  to  the  writ  prayed  in  this  case.  Ample  precedent  will  b« 
found  in  the  prior  adjudications  of  this  court:  State  v.  Philips, 
97  Mo.  331:  State  v.  Philips,  96  Mo.  570.  We  regard  this  as 
settled  law. 

In  State  v.  Philips,  97  Mo.  331,  the  writ  of  mandamus  was  in- 
voked to  require  the  Kansas  city  court  of  appeals  to  reinstate  an 
appeal  which  that  court  had  ^**  dismissed,  and  it  was  allowed 
and  sustained.  In  that  case  Sherwood,  J.,  after  a  most  exhaus- 
tive discussion  of  the  authorities,  sustained  the  superintending 
power  of  this  court  to  direct  the  reinstatement  of  the  appeal,  not- 
withstanding the  court  had  already  acted  and  this  court  had  no 
appellate  jurisdiction  from  that  court's  decision. 

The  same  principle  is  well  illustrated  by  the  case  of  State  v. 
Lewis,  71  Mo.  170.  In  that  case,  the  relator  applied  to  the  St. 
Louis  court  of  appeals  for  an  appeal  to  this  court,  and  that  court" 
had  allowed  it.  Wlien  he  apphed  to  that  court  for  the  approval 
of  his  bond,  it  refused  to  entertain  it,  because  an  appeal  had  been 
granted,  but  this  court  awarded  a  mandamus,  and  held  it  was  a 
matter  of  no  importance  that  the  term  had  passed. 

And  in  State  v.  Philips,  96  Mo.  570,  it  was  held  that,  notwith- 
standing it  was  the  duty  of  the  court  of  appeals  to  certify  the 
cause  to  this  court  during  the  term,  it  could  not  affect  the  power 
of  this  court  to  compel  it  to  do  so  after  the  expiration  of  the 
term. 

Those  cases  presented  a  much  more  serious  legal  difficulty  than 
appears  upon  this  record.  Here,  the  duty  of  supervising  the  elec- 
tion of  this  director  is  still  in  the  board,  an  unfinished  and  un- 
completed duty,  and  the  effort  of  relator  is  to  prevent  an  abuse 
of  the  discretion  confided  to  it  by  the  law. 

Inasmuch,  therefore,  as  the  said  board  and  the  said  election 
committee  have  failed  and  refused  to  perform  their  duty  in  an 
impartial  manner,  and  the  duty  is  cast  upon  this  court  to  correct 
the  abuse  of  their  franchise,  and  inasmuch  as  the  election  laws  of 
the  state  furnish  a  safe  and  certain  rule  of  impartiality  for  the 
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conduct  of  elections  by  the  people,  it  is  considered,  ordered,  and 
adjudged  that  the  said  school  board  and  the  said  respondents  pro- 
ceed at  once  to  revoke  the  said  ^**  partisan  appointments  of 
judges  and  clerks  by  them  made  on  or  about  the  fourteenth  day 
of  April,  1896,  and  that  said  board  proceed  on  Saturday,  May  2, 
1890,  to  appoint  judges  and  clerks  of  said  election,  one-half  of 
whom  at  each  precinct  shall  be  members  of  the  republican  party 
and  one-half  thereof  democrats,  all  to  be  taxpayers  of  said  tenth 
district  of  good  reputation  as  honest,  law-abiding  citizens,  and 
qualified  in  every  respect  to  act  as  judges  and  clerks  of  said  elec- 
tion, and  certify  their  obedience  to  this  order. 

Sherwood  and  Burgess,  J  J.,  concur. 


MANDAMUS— DISCRETION.— Mandamus  cannot  Issue  to  control 
the  discretion  of  officers,  unless  some  abuse  tliereof  Is  shown:  State 
V.  Ricliards,  16  Mont.  145;  50  Am.  St.  Rep.  470,  and  note. 

MANDAMUS— AGAINST  SCHOOL  DIRECTORS.— Mandamus 
will  issue  against  the  officers  of  a  school  district  requiring  them  to 
conform  to  the  law  or  to  reinstate  a  teacher  whom  they  have  re- 
moved without  authority  for  so  doing:  Oilman  v.  Bassett,  33  Conn. 
298. 
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MUNICIPAL  CORPORATIONS— STREETS— REGUI/ATION 
OP  USB  OP.— A  municipal  corporation  vested  with  power  to  regu- 
late the  size  of  its  streets,  can  permit  the  use  of  their  surface  for 
the  erection  of  telegraph  and  telephone  poles,  and  the  laying  of 
railroad  traclis,  the  space  above  the  surface  for  stringing  electric 
wires  for  the  transmission  of  messages  and  the  creation  of  light, 
and  may  also  permit  the  laying  of  water  and  gas  pipes  and  sewers 
beneath  the  surface. 

MUNICIPAL  CORPORATIONS— STREETS— REGULATION 
OP  USE  OF.— Under  general  power  to  regulate  the  use  of  Its 
streets,  a  city  has  authority  to  authorize  corporations  and  persons, 
for  the  purpose  of  serving  the  public,  to  string  telegraph,  telephone, 
or  electric  light  wires  upon  poles  above  the  surface,  or  tlirough  con- 
duits beneath  the  surface,  provided  such  structures  do  not  material- 
ly interfere  with  the  ordinary  uses  of  the  streets  and  public  travel 
thereon,  but  the  city  has  no  power  to  authorize  such  a  use  of  the 
street  as  will  destroy  its  usefulness  as  a  public  thoroughfare. 

MUNICIPAL  CORPORATIONS— STREETS-REGULATION 
OP  USB  OP.— Power  vested  in  a  city  to  regulate  the  use  of  Its 
streets  refers  to  legitimate  public  uses  not  inconsistent  with  the  or- 
dinary and  paramount  use  for  travel  thereon,  or  with  the  private 
rights  of  abutting  property  owners.  An  ordinance  having  the  effect 
of  diverting  the  streets  from  a  public  to  a  private  use,  or  of  unrea- 
sonably diverting  and  appropriating  them  to  a  public  use  other  than 
that  of  ordinary  travel,  is  ultra  vires  and  void. 

MUNICIPAL  CORPORATIONS— STREETS— REGULATION 
OF  USB  OF.— The  dedication  of  streets  to  public  uses  Includes  as 
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■well  the  soil  beneath  them  as  the  surface.  The  city  has  the  same 
power  to  regulate  the  use  of  the  sti-eets  bemeath  as  upon  the  surface 
thereof,  aud  such  power  is  in  like  manner  limited  to  public  uses  in 
existence  and  those  which  may  spring  into  existence. 

MUNICIPAL  CORPORATIONS  —  STREETS  —  ELECTRIC 
WIRES  UNDER  GROUND.— A  city  vested  with  power  to  regulate 
the  use  ol  its  streets  has  power  to  authorize,  and,  if  public  safety 
and  general  welfare  demand  it,  to  require,  all  electric  wires  used 
for  the  benefit  of  the  public  to  be  laid  under  ground. 

MUNICIPAL  CORPORATIONS  —  STREETS  —  POWER  TO 
REGULATE  USE  OF— PRIVATE  USE.— A  city,  vested  with  power 
to  regulate  the  use  of  its  streets,  has  no  power  to  grant  a  private 
corporation  the  right  to  occupy  them  by  conduits  beneath  the 
surface,  for  the  purpose  of  conducting  electricity,  without  requir- 
ing them  to  be  used  for  the  benefit  of  the  public,  and  without 
reserving  any  control  over  the  business  or  use  of  the  coriwration. 
Such  a  grant  is  for  a  private  use,  and  ultra  vires  and  void. 

MUNICIPAL  CORPORATIONS— ESTOPPEL.— The  doctrine 
of  estoppel  cannot  be  applied  as  against  a  city,  to  validate  a  con- 
tract which  it  has  no  power  to  make. 

MUNICIPAL  CORPORATIONS— STREETS— USE  OF.— A 
city  vested  with  power  to  regulate  the  use  of  its  streets  nas  no  power 
to  divert  their  uses  from  those  to  which  they  were  dedicated. 

MUNICIPAL  CORPORATIONS— STREETS— REGULATING 
USE  OP\— Power  vested  in  a  city  to  regulate  the  use  of  its  streets 
does  not  authorize  It  to  grant  their  use  to  another  for  subways  to 
conduct  electricity,  though  his  sole  purpose  may  be  to  lease  them 
to  wire-using  corporations,  unless  the  city  reserves  the  power  to 
supervise  and  control,  not  only  the  work  of  excavating  in  the 
streets,  but  also  of  all  matters  incident  to  location,  construction, 
maintenance,  and  use  for  such  purpose. 

MUNICIPAL  CORPORATIONS— STREETS— REGULATION 
OF  USE  OF. — If  a  telegraph  or  other  such  corporation  has  express 
power  from  the  state  to  place  its  wires  and  other  fixtures  under 
ground  in  the  streets  of  a  city,  upon  obtaining  the  consent  of  the 
latter,  the  city,  by  merely  giving  such  consent,  reserves  no  power  of 
regulation,  except  such  as  is  incident  to  the  regulation  of  the  use 
of  the  streets  and  such  as  the  safety  and  welfare  of  the  public  may 
demand.  Any  further  rights  reserved  to  the  city  must  be  secured  as 
conditions  of  the  grant  or  consent. 

MUNICIPAL  CORPORATIONS— STREETS— REGULATION 
OF  USE  OF.— A  city  vested  with  power  to  regulate  the  use  of  its 
streets  has  no  right  to  grant  the  exclusive  use  of  the  surface  be- 
neath its  streets  for  the  private  gain  of  Its  grantee,  though  he  in- 
tends to  lease  it  to  others  for  a  public  use.  Such  a  grant  is  a  dele- 
gation of  powers  and  control  which  the  city  alone  can  exercise. 

J.  G.  Chandler,  R.  L.  McLaran,  and  E.  A.  Noonan,  for  the 
relator. 

D.  D.  Fisher  and  E.  C.  Kehr,  for  the  respondent. 

DIVISION   ONE. 

'^^  MACFARLANE,  J.  On  the  fifteenth  day  of  February^ 
1889,  an  ordinance  of  the  city  of  St.  Louis,  number  14798,  en- 
titled, "An  ordinance  to  provide  for  laying  electric  wires  under- 
ground," was  passed  and  approved. 
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By  section  1  permission  and  authority  was  granted  the  Na- 
tional Subway  Company,  of  Missouri,  its  successors  and  assigns, 
to  construct,  maintain,  and  operate  conduits,  pipes,  mains,  con- 
ductors, manholes,  and  service  and  supply  pipes  in  any  of  the 
streets,  ***  alleys,  squares,  avenues,  and  public  highways  of  the 
city  of  St.  Louis,  for  the  term  of  thirty-five  consecutive  years. 
The  objects  are  declared  to  be  those  of  "distributing  and  main- 
taining a  line  or  lines  of  electric  and  other  wires,  together  with 
all  necessary  feeders,  outlets,  service  wires,  or  other  electrical  con- 
ductors to  be  used  for  the  transmission  of  electricity  for  any  and 
all  purposes." 

It  was  further  provided,  that  *T)efore  said  company,  its  succes- 
sors, or  assigns,  should  lay  any  conduits  or  pipes  in  any  of  the 
streets  it  should  submit  to  the  board  of  public  improvements  its 
plans  and  the  same  should  be  approved.  Section  2  prescribed 
the  manner  and  depth  in  which  conduits  and  pipes  should  be  laid 
in  the  streets.  Section  3  required  the  work  to  be  done  with  the 
least  possible  injury  or  delay  to  the  public,  and  that  the  streets 
be  left  in  proper  condition.  Section  4  required  the  deposit  of 
$1,000,  to  secure  the  proper  repair  of  streets  and  imposed  a  pen- 
alty for  neglect  to  repair.  Section  5:  The  corporation  is  de- 
clared to  be  a  common  carrier,  and  is  required  to  permit  any  per- 
son or  persons,  company  or  companies,  to  use  said  system  of  un- 
derground conduits  upon  terms  agreed  upon  by  the  respective 
parties,  and,  in  case  of  a  failure  to  agree,  arbitration  was  provided 
for.  Section  6  requires  the  corporation  to  furnish,  in  addition  to 
other  taxes  assessed  by  law,  and  maintain  at  its  own  expense,  all 
the  wires  of  the  fire  and  police  alarm  and  telephone  service  of 
the  city  of  St.  Louis,  free  of  charge  to  the  city.  Section  7  makes 
the  corporation  subject  to  ordinances  of  the  city  now  in  force,  or 
that  may  hereafter  be  passed  in  relation  to  making  excavations  in 
streets.  ^^^  Section  8  nullified  the  ordinance  unless  a  bond  for 
$25,000  with  approved  security  should  be  filed  in  ninety  days, 
conditioned  for  the  faithful  observance  of  the  ordinances.  The 
ordinance  was  also  made  null,  unless  work  was  commenced  in 
sixty  days.  Section  9  declares  a  forfeiture  for  violation  of  the 
conditions  and  provisions  of  the  ordinance.  Section  10  gives  the 
city  the  right  to  purchase  the  property  at  the  end  of  the  term 
granted. 

On  February  6, 1891,  ordinance  number  15953  was  passed,  en- 
titled, "An  ordinance  amendatory  of  ordinance  number  14798 
of  the  city  of  St.  Louis  entitled:  *An  ordinance  to  provide  for  the 
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laying  of  electric  wires  underground.'  '*  This  ordinance  strikes 
out  sections  6  and  10  of  ordinance  14798  and  substitutes  for  sec- 
tions 1,  4,  and  5,  three  other  sections. 

The  only  material  change  made  by  section  1  is  to  extend  the 
duration  of  the  franchises  to  fifty  years  and  to  grant  the  right  to 
distribute  and  maintain  "electric,  telegraph,  telephone,  and  other 
wires.'*    No  material  change  was  made  to  section  4. 

Section  5  as  amended,  besides  declaring  said  company,  its  suc- 
cessors and  assigns,  a  common  carrier,  requires  a  payment  to  the 
city  for  the  rights  and  franchises  granted,  semiannually  in  ad- 
vance, the  sum  of  $500.  No  provision  is  left  for  the  use  of  wires 
by  the  city,  or  the  right  of  any  other  company  or  person  to  use 
them. 

Said  National  Subway  Company  was  incorporated  January  28, 
1889,  under  the  act  providing  for  the  incorporation  of  telegraph 
and  telephone  companies,  now  article  5,  chapter  42,  Kevised  Stat- 
utes, 1889,  with  a  capital  stock  of  $250,000  divided  into  25,00a 
shares  of  $10  each.  The  purposes  of  the  incorporation  as  de- 
clared in  the  articles  of  association  are  to  construct,  own,  operate, 
and  maintain  a  line  of  ^^"^  underground  magnetic  telegraph  in 
the  city  of  St.  Louis. 

On  the  5th  of  February,  1889,  the  board  of  directors  sold  and 
assigned  all  the  rights  and  franchises  granted  by  said  ordinance 
to  Charles  Sutter  for  the  consideration  of  $100. 

On  the  25th  of  Februaiy,  1889,  the  St.  Louis  Subway  Company 
was  incorporated  under  article  8,  chapter  21,  Kevised  Statutes  of 
1879,  as  a  private  business  corporation  with  a  capital  stock  of 
$500,000  divided  into  50,000  shares  of  $10  each,  which  was  al- 
leged to  have  been  actually  paid  up  in  lawful  money  of  the 
United  States.  Of  this  stock  the  said  Charles  Sutter  subscribed 
for  49,800  shares. 

The  purposes  of  this  corporation  as  declared  in  the  articles 
were:  "To  lay  out  and  maintain,  construct,  and  operate  lines  of 
subway  in  this  state  for  the  purpose  of  carrying  wires  for  the 
transmission  of  electricity  and  electric  currents,  and  in  and  about 
said  business  to  acquire  and  hold  such  property,  both  real  and" 
personal,  as  may  be  requisite  and  necessary  in  the  premises;  to 
make  all  necessary  leases,  contracts,  and  other  agreements  as  may 
be  required  to  carry  out  the  purposes  of  the  company." 

On  February  28, 1889,  this  corporation  was  organized,  and  pur- 
chased from  Charles  Sutter  the  rights  and  franchises  granted 
under  said  ordinances,  for  which  it  agreed  to  pay  $498,000.    Mr. 
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Sutter  accepted  49,800  shares  of  fully  paid  up  stock  in  satisfac- 
tion of  the  purchase  price.  The  other  shareholders,  except  one 
who  subscribed  for  25  shares,  paid  for  their  stock  by  services  ren- 
dered. 

From  June,  1889,  to  the  end  of  that  year,  the  St.  Louis  Subway 
Company  obtained  permits  upon  plans  approved  by  the  board  of 
public  improvements  and  ^^^  caused  a  line  of  subways  to  be  con- 
structed, about  one  and  one-sixth  miles  in  length,  as  follows:  On 
Broadway,  from  Elm  street  to  St.  Charles;  on  Market  street,  from 
Broadway  to  Tenth;  on  Tenth  street,  from  Market  to  Chestnut; 
and  on  Chestnut  street,  from  Tenth  to  Fourteenth  street. 

The  subways  occupy  a  space  in  the  streets  about  six  feet  deep 
and  three  feet  wide,  with  manholes  about  five  to  six  feet  in  diam- 
eter at  each  street  crossing,  and  at  other  points  where  obstruc- 
tions are  to  be  passed. 

From  1889  to  1894  nothing  was  done  in  the  way  of  building 
conduits.  On  the  tenth  day  of  May,  1890,  John  B.  O'Mera  ob- 
tained judgment  against  the  St.  Louis  Subway  Company  in  the 
St.  Louis  circuit  court  for  $8,869.23,  for  work  done  on  the  sub- 
ways above  mentioned,  and  on  the  tenth  day  of  June,  1890,  Emile 
A.  Meysenburg  obtained  a  judgment  against  it  in  the  same  court 
for  $42,911.22,  on  account  of  work,  material,  and  money  applied 
to  the  construction  of  said  subways.  Upon  these  judgments  exe- 
cutions were  issued,  and  the  sheriff  seized  all  the  right,  title,  and 
interest  of  the  St.  Louis  Subway  Company  in  and  to  the  fran- 
chises acquired  by  it  under  the  ordinance  14798,  and  all  its  title 
in  and  to  the  subways  above  mentioned,  and  all  pipes,  mains, 
iron,  etc.,  belonging  to  said  company,  and  on  July  21,  1890,  sold 
the  same  to  Emile  A.  Meysenburg  for  the  sum  of  $1,000,  to  whom 
the  sheriff  executed  a  deed  as  for  the  sale  of  real  estate. 

Alias  executions  were  issued  on  said  judgments,  and  the  same 
property  seized  and  sold  under  them  as  personal  property  on  Jan- 
uary 7,  1891,  at  which  sale  Emile  A.  Meysenburg  was  again  the 
purchaser  at  the  sum  of  $500,  and  for  which  he  received  a  bill  of 
sale  from  the  sheriff. 

The  relator,  the  St.  Louis  Underground  Service  Company,  was 
incorporated  February  26,  1891,  as  a  ^^^  private  business  corpo- 
ration, under  article  8,  chapter  42  of  the  Revised  Statutes  of  1889, 
with  a  named  capital  stock  of  $1,000,000,  divided  into  10,000 
shares  of  $100  each,  which  is  alleged  to  have  been  fully  paid  in 
lawful  money.  The  stock  was  subscribed  as  follows:  Emile  A. 
Meysenburg,  9,000  shares;  Bobert  McLaran,  250;  Benjamin  Yon 
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Phul,  250;  Andrew  J.  Cooper,  250,  and  Charles  Sutter  250  shares. 

The  purposes  for  which  this  company  was  organized  "are  to 
lay  out  and  maintain,  construct,  and  operate  lines  of  suhway  in 
this  state  for  the  purpose  of  carrying  wires  for  the  transmission  of 
electricity  and  electric  currents;  also  to  lay  out,  construct,  and 
maintain  and  operate  lines  of  pipes,  mains,  and  conductors  in  this 
state  for  the  purpose  of  distributing  substances,  either  for  fuel 
or  illuminating  purposes,  or  for  both,  and  for  said  purposes  to 
acquire  and  hold  such  property,  both  real  and  personal,  as  may 
be  requisite  and  necessary  in  the  premises,  to  make  all  necessary 
leases,  contracts,  and  other  agreements  as  may  be  required  to 
carry  out  the  purposes  of  the  company. 

Emile  A.  Meysenburg,  on  March  10,  1891,  for  the  expressed 
consideration  of  $900,000,  by  bill  of  sale  transferred  to  the  St. 
Louis  Underground  Service  Company  all  the  property  and  rights 
he  acquired  by  purchase  at  the  sheriff's  sales  above  mentioned. 
By  this  transfer  he  paid  his  subscription  for  the  9,000  shares  of 
stock  subscribed  by  him.  From  this  time,  March  10,  1891,  until 
the  summer  of  1894,  the  St.  Louis  Underground  Service  Com- 
pany did  nothing  in  the  way  of  building  conduits. 

In  May,  1894,  relator  made  application  for  and  received  a  per- 
mit to  and  laid  a  subway  180  feet  in  length  on  Olive  street  from 
Broadway  *'*®  east  to  an  alley  at  the  middle  of  the  block,  and 
south  on  said  alley  to  a  point  opposite  the  operating  room  of  the 
Postal  Telegraph  Company,  in  the  Laclede  building.  And  on 
August  20th,  it  obtained  a  permit  and  constructed  a  subway 
about  165  feet  in  length  on  Fourteenth  street,  from  Chestnut  to 
the  alley  in  the  middle  of  the  block,  and  about  16  feet  into  the 
alley. 

In  November,  1894,  relator  made  application  in  due  form  to 
respondent,  as  street  commissioner,  for  permit  to  construct  con- 
duits on  Chestnut  street.  The  plans  had  previously  been  submit- 
ted to  and  approved  by  the  board  of  public  improvement.  Ee- 
spondent  refused  to  grant  the  permit.  This  proceeding  is  by 
mandamus  to  require  respondent,  as  street  commissioner,  to  grant 
the  permit.  A  writ  was  issued  and  respondent  has  made  return 
thereto,  to  which  relator  demurred.  From  the  pleadings  and  the 
evidence  taken  the  foregoing  facts  are  deduced. 

While  the  legal  questions  involved  are  raised  by  demurrer  to 
the  return,  the  entire  case  was  presented  by  oral  argument  and 
brief  of  counsel.  We  will  consider  the  merits  of  the  case  without 
regard  to  the  form  in  which  it  has  been  presented. 
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1.  A  number  of  questions  were  discussed  by  counsel,  both  in 
argument  and  brief,  but  the  most  important,  and,  as  we  think, 
the  controlling,  one  is  whether  the  city  of  St.  Louis  had  the  power 
to  grant  to  the  National  Subway  Company  the  franchises  now 
claimed  by  relator.  If  it  had  no  such  power  and  is  not  estopped 
by  what  it  has  done  in  affirmance  of  its  grant,  the  controversy 
necessarily  ends,  and  consideration  of  other  questions  will  be  un- 
necessary. 

Municipal  as  well  as  other  corporations  derive  their  power  from 
the  legislature  and  can  exercise  none  not  confided  to  them.  To 
the  charter  of  the  city  of  St.  ^*^^  Louis,  then,  we  must  look  for 
authority  to  make  the  contract  in  question:  State  v.  Clarke,  54 
Mo.  35;  14  Am.  Kep.  471. 

The  charter  undoubtedly  vests  in  the  city  large  power  and  con- 
trol over  the  streets  and  other  public  property  within  its  limits. 
It  has  power  to  establish,  open,  and  vacate  all  streets,  public 
grounds,  and  squares,  and  regulate  the  use  thereof;  to  lease  por- 
tions of  the  unimproved  wharf;  to  license,  tax,  and  rerulate  tele- 
graph companies,  and  street  railroad  cars;  to  have  sole  power  and 
authority  to  grant  to  persons  or  corporations  the  right  to  con- 
struct railways  in  the  city,  and,  finally,  to  pass  all  such  ordi- 
nances, not  inconsistent  with  the  provisions  of  the  charter,  or  the 
laws  of  the  state,  as  may  be  expedient,  in  maintaining  the  peace, 
good  government,  health,  and  welfare  of  the  city,  its  trade,  com- 
merce, and  manufactures:  Charter,  Eev.  Stats.  1889,  pp.  2085, 
2100. 

The  power  to  regulate  the  use  of  streets  is  very  comprehen- 
sive. "The  word  'regulate'  is  one  of  broad  import.  It  is  the 
word  used  in  the  federal  constitution  to  define  the  power  of  Con- 
gress over  foreign  and  interstate  commerce,  and  he  who  reads  the 
many  opinions  of  this  court  will  perceive  how  broad  and  compre- 
hensive it  has  been  held  to-be":  Mr.  Justice  Brewer  in  St.  Louis 
V.  Western  Union  Tel.  Co.,  149  U.  S.  469. 

Under  the  power  thus  delegated,  it  cannot  now  be  questioned 
that  the  municipal  authorities  can  permit  the  use  of  the  surface 
of  the  streets  for  the  erection  of  telegraph  and  telephone  poles, 
and  the  laying  of  railroad  tracks,  the  space  above  the  surface  for 
stringing  electric  wires  for  the  transmission  of  messages  and  the 
creation  of  light,  and  may  also  permit  the  laying  of  water  and 
gas  pipes,  and  sewers,  beneath  the  surface:  Julia  Building  Assn. 
V.  Bell  Tel.  Co.,  88  Mo.  258;  57  Am.  Eep.  398;  St.  Louis  v.  Bell 
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Tel.  Co.,  96  Mo.  629;  9  Am.  St.  Rep.  370;  Ferrenbach  v.  Turner, 
86  Mo.  416;  56  Am.  Rep.  437;  Schopp  v.  St.  Louis,  117  Mo.  136. 

662  These  uses  are  all  of  a  public  nature,  and  are  not  incon- 
sistent with  the  public  uses  to  which  the  streets  were  dedicated. 
"Under  its  general  power  to  regulate  the  use  of  streets,  the  city 
has  authority  to  authorize  corporations  and  persons,  for  the  pur- 
pose of  serving  the  public,  to  string  telegraph,  telephone,  or  elec- 
tric light  wires  upon  poles  above  the  surface,  or  through  conduits 
beneath  the  surface  of  the  streets,  provided,  such  structures  and 
mechanical  appliances  do  not  materially  interfere  with  the  ordi- 
nary uses  of  the  streets  and  public  travel  thereon. 

But  the  city  has  no  power,  under  this  or  any  other  provision  of 
its  charter,  to  authorize  such  a  use  of  the  streets,  though  for  a 
public  purpose,  as  will  destroy  its  usefulness  as  a  public  thor- 
oughfare: Lockwood  V.  Wabash  R,  R.  Co.,  122  Mo.  86;  43  Am.  St. 
Rep.  547;  Knapp  v.  St.  Louis  etc.  Ry.  Co.,  126  Mo.  26,  and  cases 
cited. 

So  it  is  well  settled  that  the  city  of  St.  Louis  has  no  power  to 
authorize  the  appropriation  of  any  parts  of  its  streets  for  private 
purposes.  The  power  to  regulate  the  use  of  streets  refers  to  legit- 
imate public  uses  not  inconsistent  with  the  ordinary  and  para- 
mount use  for  travel  thereon,  or  with  the  private  rights  of  abut- 
ting property  owners.  An  ordinance  having  the  effect  of  di- 
verting the  streets  from  a  public  to  a  private  use,  or  of  unreason- 
ably appropriating  them  to  a  public  use  other  than  that  of  ordi- 
nary travel  by  pedestrians  and  vehicles  is  ultra  vires  and  void: 
Knapp  V.  St.  Louis  etc.  Ry.  Co.,  126  Mo.  26;  Dubach  v.  Hannibal 
etc.  R.  R.  Co.,  89  Mo.  488;  Belcher  etc.  Co.  v.  St.  Louis  etc.  Ele- 
vator Co.,  82  Mo.  124;  Schopp  v.  St.  Louis,  117  Mo.  136;  Glaess- 
ner  v.  Anhauser-Busch  Brewing  Assn.,  100  Mo.  508. 

It  is  true  that  these  decisions  and  the  principle  declared  were 
applied  to  grants  authorizing  the  use  of  the  surface  of  the  streets. 
But  the  public  use  of  streets,  as  has  been  said,  is  not  confined  to 
the  surface,  nor  is  ^^^  the  power  of  the  city  confined  to  that  of 
regulating  the  use  of  streets  and  public  grounds.  To  it  is  also 
delegated  general  police  powers  and  under  them  it  is  authorized 
to  pass  "all  such  ordinances  as  may  be  expedient  in  maintaining 
the  peace,  good  government,  health,  and  welfare  of  the  city,  its 
trade,  commerce,  and  manufactures."  In  the  exercise  of  the 
powers  thus  delegated,  it  has  the  undoubted  right  to  regulate  the 
public  use  of  the  streets  both  above  and  beneath  the  surface. 
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This  it  constantly  does  by  allowing  public  sewers,  water  mains^ 
and  gaspipes  to  be  laid  beneath  the  surface,  and  regulating  the 
manner  in  which  the  work  shall  be  done. 

It  is  said  in  a  recent  case:  "This  power  to  regulate  the  use  of 
streets  is  not  confined  to  the  regulation  of  travel  thereon,  but 
under  it  the  city  may  allow  gas,  water,  and  sewer  pipes  to  be  laid 
therein  and  may  cause  wells  therein  to  be  filled,  ....  and  may 
permit  the  erection  and  maintenance  of  telephone  poles  thereon. 
....  All  these  uses  are  consistent  with  the  uses  for  which 
streets  are  acquired  or  dedicated":  Schopp  v.  St.  Louis,  117  Mo. 
136.  The  dedication  of  the  streets,  then,  to  public  uses,  includes 
as  well  the  soil  beneath  them  as  the  surface  itself.  The  city  au- 
thorities had  the  same  power  to  regulate  the  use  of  the  streets 
beneath  as  upon  the  surface  thereof,  and  the  power  is  in  like 
manner  limited  to  public  uses. 

It  has  also  been  held  that  the  general  power  to  regulate  the 
use  of  streets  is  not  confined  to  public  uses  common  and  known  at 
the  time  of  the  dedication,  but  extends  to  new  uses  as  they  spring 
into  existence:  St.  Louis  v.  Bell  Tel.  Co.,  96  Mo.  629;  9  Am.  St. 
Kep.  370. 

Under  these  well-settled  principles,  there  can  be  no  doubt  that 
the  municipal  authorities  of  the  city  of  St.  Louis,  vested  as  they 
are  with  such  enlarged  control  over  property  devoted  to  public 
uses,  has  the  power  to  **^*  authorize,  and  if  public  safety  and 
general  welfare  demands  it,  to  require,  all  electric  wires,  used  for 
the  benefit  of  the  public,  to  be  laid  under  ground.  This  would 
be  a  proper  and  legitimate  regulation  of  the  public  use  of  the 
streets.  But  the  streets  of  a  city  are  dedicated  to  public  uses 
only,  and  are  held  by  the  municipality  in  trust  for  such  uses. 
The  trust  is  sacred,  and  the  city  has  no  authority,  even  under 
such  enlarged  powers  as  St.  Louis  possesses,  to  permanently  di- 
vert any  portion  of  it  from  these  uses  to  such  as  are  purely  pri- 
vate. 

The  question  then  is,  whether,  under  the  ordinance  granting  to 
the  National  Subway  Company  of  Missouri,  its  successors  or 
assigns,  the  right  to  construct,  maintain,  and  operate  conduits^ 
pipes,  mains,  conductors,  manholes,  and  service  and  supply  pipes^ 
in  any  of  the  streets,  alleys,  etc.,  of  the  city  of  St.  Louis,  during 
the  term  of  fifty  years,  was  for  a  public  or  private  use.  If  for  the 
latter,  it  must  be  held  ultra  vires  and  void. 

While  under  the  pleadings  the  issues  were  made  by  demurrer 
to  the  return,  evidence  was  taken  by  the  parties  and  filed,  and  th* 
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case  was  argued  as  well  upon  the  evidence  as  upon  the  allega- 
tions of  the  pleadings,  we  consider  the  question  as  presented 
under  the  pleadings  and  the  evidence.  "If  it  is  doubtful  or  ques- 
tionable whether  the  use  is  public  or  not,  testimony  is  admissible 
to  determine  the  fact." 

The  purpose  of  the  grant,  as  declared  in  the  ordinance,  is  that 
of  "distributing  and  maintaining  a  line  or  lines  of  electric,  tele- 
graph, telephone,  and  other  wires  ....  to  be  used  for  the  trans- 
mission of  electricity  for  any  and  all  purposes."  By  section  5,  as 
amended,  it  is  declared  that  such  corporation  (its  successors  or 
assigns)  shall  be  a  common  carrier,  and  shall  have  and  enjoy  such 
rights,  privileges,  and  immunities  as  are  usually  had  and  enjoyed 
by  such  companies."  ^^^  These  are  the  only  purposes  expressed 
in  the  ordinance. 

A  clause  of  section  5  in  the  original  ordinance,  which  was 
omitted  from  the  amendment,  provided  that  said  corporation 
shall  permit  "any  persons,  company,  or  companies,  to  use  said 
eystem  of  underground  conduits,"  upon  terms  to  be  fixed  as  there- 
in provided. 

There  is  nothing  in  the  terms  of  the  ordinance  from  which  an 
inference  can  be  drawn  that  the  proposed  conduit  and  wires 
should  be  used  for  the  benefit  of  the  public.  The  corporation 
was  not  at  the  time  engaged  in  the  business  of  transmitting  mes- 
sages by  use  of  electric  wires,  or  of  transmitting  electricity  for 
the  purpose  of  producing  light,  and  no  inference  can  be  drawn 
that  the  proposed  transmission  of  electricity  was  for  use  of  the 
public.  After  the  amendment  of  section  5  of  the  original  ordi- 
nance no  obligation  was  left  on  said  corporation  to  serve  the  pub- 
lic in  any  capacity. 

The  corporation  to  which  the  franchises  were  granted  was 
chartered  under  the  general  laws  of  the  state  for  the  purpose  of 
constructing,  owning,  operating,  and  maintaining  a  line  of  un- 
derground magnetic  telegraph  in  the  city  of  St.  Louis,  but,  im- 
mediately on  obtaining  the  franchises  conferred  by  the  ordi- 
nance, it  sold  and  assigned  them  to  relator,  into  whose  hands  they 
are  claimed  to  have  passed  by  assignment.  Eelator  was  not  even 
organized  as  a  telegraph  company.  It  was  organized  as  a  busi- 
ness corporation.  Its  purposes,  as  declared  in  its  articles  of  asso- 
ciation, are  "to  lay  out  and  maintain,  construct,  and  operate  lines 
of  subway  in  this  state  for  the  purpose  of  carrying  wires  for  the 
transmission  of  electricity  and  electric  currents;  also  to  lay  out, 
construct,  and  maintain  and  operate  lines  of  pipes,  mains,  and 
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conductors  in  this  state  for  the  purpose  of  distributing  sub- 
stances, either  for  fuel  or  illuminating  purposes,  or  for  both." 

*^®®  So  it  appears  that  relator  does  not,  under  its  charter,  un- 
dertake to  discharge  a  public  duty  by  itself  using  the  wires  for 
telegraph  or  telephone  purposes.  Its  purpose,  so  far  as  appears 
from  the  ordinance  or  charter,  is  to  occupy  the  streets  by  subways 
and  electric  wires.  It  is  placed  under  no  obligations  to  use  them, 
or  cause  them  to  be  used,  for  the  benefit  of  the  public.  Still  it 
claims  the  right  to  so  occupy  every  street  in  the  city  for  fifty 
years.  Ko  duty  whatever  is  imposed  upon  it,  no  control  over  its 
works  or  business  is  retained  by  the  city,  except  in  the  mere  ap- 
proval  of  the  plans  it  may  adopt  for  making  the  subways  and  the 
manner  of  executing  the  work. 

The  evidence  shows  that  the  object  to  be  accomplished  in 
granting  these  important  franchises  was  to  vest  in  one  company 
the  right  to  build  suitable  conduits  and  to  require  all  telegraph, 
telephone,  and  electric  light  companies  to  lease  and  use  the  wires 
of  the  favored  company,  its  successors  or  assigns. 

We  do  not  think  it  necessary  to  inquire  whether  a  contract  of 
this  character,  had  the  objects  been  expressed,  could  be  upheld. 
Such  purposes  were  not  expressed;  on  the  contrary,  the  provision 
in  section  5  of  the  original  ordinance  which  did  give  "any  person 
or  persons,  company  or  companies,"  the  right  to  use  the  systeon  of 
underground  conduits,  was  studiously  omitted  from  the  amended 
ordinance.  As  the  ordinance  now  stands,  relator  is  under  no  ob- 
ligation to  permit  any  telegraph,  telephone,  or  electric  light  com- 
pany to  use  its  wires,  and  it  is  thus  given  the  power  to  control  the 
use  of  the  streets  for  its  own  private  benefit. 

We  think  the  extraordinary  rights,  powers,  and  franchises 
granted  under  the  ordinances  can  only  be  construed  to  have  been 
intended  for  the  private  use  of  '^*^^  said  corporation,  and  that  the 
city,  therefore,  had  no  power  to  grant  them. 

Much  stress  is  laid  upon  the  fact  that  the  National  Subway 
Company  is  declared  under  the  ordinance  to  be  a  common  carrier. 
But  calling  it  a  common  carrier  does  not  make  it  one.  It  haa 
none  of  the  characteristics  of  a  common  carrier.  To  ascertain 
how  its  franchises  are  to  be  used,  we  must  look  to  the  rights  con- 
ferred and  the  duties  imposed  under  its  charter  and  the  ordi- 
nance. Does  it  appear  from  these  that  relator  invites  employ- 
ment from  the  public  generally?  Does  it  obligate  itself  to  serve 
the  public  generally?  Is  it  subject  to  regulation  and  control  in 
respect  to  its  dealings  with  the  public?    None  of  these  essentials 
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to  a  public  business,  such  as  that  of  a  carrier,  appear.  On  the 
contrary,  it  is  clear,  as  has  been  shown,  that  a  private  business 
only  is  contemplated. 

2.  But  it  is  insisted  that  inasmuch  as  relator  and  its  assignors 
have  gone  to  large  expense,  with  the  knowledge  of  the  city,  in 
constructing  subways  in  some  of  the  streets,  and  have  paid  to  the 
city  semiannually,  in  advance,  the  sum  of  five  hundred  dollars 
for  the  rights  and  franchises  granted  it,  as  required  by  section  5 
of  the  amended  ordinance,  the  city  should  now  be  estopped  to 
deny  the  validity  of  the  ordinance. 

There  is  no  doubt  that  the  doctrine  of  estoppel  is,  as  a  general 
rule,  alike  applicable  to  corporations  and  individuals.  It  cannot, 
however,  be  applied  to  validate  a  contract  which  the  corporation 
had  no  power  to  make.  The  doctrine  is  thus  declared:  "Where 
a  municipal  corporation  enters  into  a  contract,  which  it  has  the 
power  to  make,  the  doctrine  of  estoppel  applies  to  it  with  the 
same  force  as  to  individuals":  Union  Depot  Co.  v.  St.  Louis,  76 
Mo.  393. 

The  rule  is  thus  given  by  Bigelow:  '*If  the  act  undertaken  was 
in  and  of  itself  ultra  vires  of  {he  corporation,  '^^^  no  act  of  the 
body  can  have  the  effect  to  estop  it  to  allege  its  want  of  power  to 
do  what  was  undertaken:  Bigelow  on  Estoppel,  5th  ed.,  466, 
467.  See,  also,  Scovill  v.  Thayer,  105  U.  S.  143;  Thomas  v.  Eail- 
road  Co.,  101  TJ.  S.  86;  Pennsylvania  E.  E.  Co.  v.  St.  Louis  etc. 
R.  R.  Co.,  118  TJ.  S.  317. 

In  the  case  last  cited  it  is  said:  '*We  know  of  no  well-considered 
case  where  a  corporation,  which  is  party  to  a  continuing  contract 
which  it  had  no  power  to  make,  seeks  to  retract  and  refuses  to 
proceed  further  can  be  compelled  to  do  so." 

As  the  city  had  no  power  to  authorize  the  use  of  its  streets  for 
private  purposes  by  ordinance,  it  certainly  cannot  do  so  by  es- 
toppel. 

Peremptory  writ  denied. 

Brace,  C.  J.,  and  Eobinson,  J.,  concur. 
Barclay,  J.,  concurs  in  the  result. 

MACFAELANE,  J.  This  is  an  original  proceeding  by  man- 
damus, the  purpose  of  which  is  to  require  respondent  Murphy, 
as  street  commissioner  of  the  city  of  St.  Louis,  to  grant  relator  a 
permit  to  construct  conduits  beneath  the  .surface  of  Chestnut 
street  in  pursuance  of  contracts  claimed  to  have  been  made  with 
the  city  under  ordinances. 
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The  case  was  heard  on  a  demurrer  to  respondent's  return,  and 
the  demurrer  was  overruled.  Eelator,  under  a  leave  of  court,  has 
answered  the  return.  Evidence  was  taken,  and  the  questions  in 
issue  have  been  argued,  and  the  case  is  now  to  be  determined 
upon  its  merits. 

A  full  statement  of  the  pleadings  will  be  found  to  accompany 
the  former  opinion.  Most  of  the  evidence  was  also  then  on  file, 
and  was  treated  in  the  argument  on  the  demurrer  and  in  the 
opinion  as  forming  a  part  of  the  record.  '"^  The  answer  of  re- 
lator is,  in  substance,  a  denial  of  the  allegation  of  the  return. 

The  answer,  by  way  of  new  matter,  averred  that  its  articles  of 
association  had  been  amended  since  the  commencement  of  this 
proceeding,  whereby  its  purposes  are  more  distinctly  set  out  as 
follows: 

"This  company  is  organized  for  the  purposes  of  laying  out,  con- 
structing, maintaining,  and  operating  conduits  or  subways,  pipes, 
mains,  conductors,  manholes,  and  service  pipes  in  the  streets, 
alleys,  or  other  public  places  in  the  cities  of  this  state  and  else- 
where, to  be  used  in  distributing  and  maintaining  a  line  or  lines 
of  electrical  and  other  wires  owned  by  this  company  or  others, 
together  with  all  necessary  feeders  and  service  wires  and  other 
electrical  conductors,  and  when  used  for  the  wires  of  others  upon 
reasonable  and  just  compensation;  and  to  acquire  and  hold  all 
necessary  or  useful  grants,  to  occupy  and  use  the  streets,  avenues, 
alleys,  and  other  public  places  for  the  purposes  aforesaid;  to  ac- 
quire and  hold  such  property,  real  and  personal,  and  incorporeal, 
as  may  be  requisite  and  necessary  in  the  premises;  to  make 
all  necessary  leases,  contracts,  and  other  agreements  as  may 
be  required  to  carry  out  the  purposes  of  the  company;  to 
make  proper  by-laws,  and  to-  do  and  perform  all  such  matters  and 
things  as  may  be  necessary  and  usual  for  the  effectual  consum- 
mation of  the  purposes  for  which  the  company  is  formed." 

The  answer,  also,  for  the  purpose  of  showing  the  intention  of 
the  parties  in  making  the  contracts,  and  granting  the  franchises, 
evidenced  by  the  ordinances,  stated  at  length  the  situation  in  the 
city  of  St.  Louis  in  respect  to  the  manner  in  which  electricity  was 
then  carried,  the  inconvenience  and  danger  of  such  methods,  and 
the  necessity  of  providing  for  placing  electric  wires  underground. 

^''^  It  charges  that  electric  wires,  for  all  the  uses  to  which  they 
are  applied,  are  for  the  benefit  of  the  public,  as  well  as  for  the 
private  gain  of  the  owners,  and  that  its  subways  "are  intended 
and  designed  for  the  use  of  all  persons  upon  reasonable  rates  and 
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like  conditions  who  may  desire  to  use  the  same  by  placing  wires 
therein  or  connecting  with  wires  to  be  laid  therein,  and  its  prop- 
erty and  employment  are  thereby  affected  with  public  use,  and 
being  so  affected,  whether  its  charter  or  the  ordinances  granting 
the  right  to  construct  and  operate  its  works  retains  the  reserved 
right  to  control  and  regulate  the  said  conduits  and  the  operation 
therepf  or  not.  Such  power,  authority,  and  control  exists  to  the 
extent  of  protecting  the  pubUc  against  danger,  unjust  discrimina- 
tion, extortionate  charges,  and  injustice  and  oppression." 

The  new  evidence  introduced  bore  upon  the  character  of  the 
uses  to  which  electric  wires  are  applied  for  the  purpose  of  show- 
ing that  all  such  uses  are  public  in  their  nature;  the  inconven- 
ience and  danger  of  overhead  wires,  and  the  necessity,  con- 
venience, and  economy  of  placing  them  underground,  and  in  one 
subway. 

1.  We  are  unable  to  perceive  that  the  answer  of  relator,  the 
amendment  of  its  charter,  and  the  supplementary  evidence  now 
before  us,  have  so  changed  the  situation  as  to  require  a  different 
conclusion  from  that  reached  upon  the  former  hearing. 

On  that  hearing,  it  was  held  that  the  city,  under  its  charter 
rights,  has  the  power  to  control  and  regulate  the  public  use  of  its 
streets  and  public  grounds,  not  only  upon,  but,  if  public  safety 
requires  it,  above  and  beneath,  its  surface,  and,  in  the  exercise 
of  its  general  police  powers,  it  may  require  all  electric  wires, 
whose  use  are  of  a  public  character,  to  be  placed  underground. 
But  it  was  held  further  that  the  unconditional  and  uncontrolled 
grant  contained  in  these  ordinances  was  ^"^^  essentially  for  the 
private  use  of  the  grantee  and  its  assigns,  to  which  the  city  had 
no  power  to  devote  its  streets. 

No  claim  was  made  on  the  first  hearing,  nor  indeed  can  it  be 
justly  made  now,  that  relator  proposes  to  deal  directly  with  the 
public.  At  most,  it  only  proposes  for  its  own  private  gain  to 
furnish  others  the  instrumentalities  by  means  of  which  they  may 
subserve  the  pubHc  interest.  Over  the  use,  sale,  assignment,  or 
lease  of  these  instrumentalities  the  city  has  expressly  reserved 
no  control  or  management.  The  business  thus  proposed  can  no 
more  be  denominated  public  than  could  that  of  manufacturing 
electric  wires  for  the  use  of  a  telegraph  company,  or  rails  for  use 
in  the  track  of  a  railroad,  or  pipes  for  conducting  water  or  gas 
through  the  streets.  A  single  instrument,  though  a  necessary 
part  of  a  public  work,  is  not  a  public  instrumentality  for  the 
manufacture  of  which  the  power  of  eminent  domain  could  be  ex- 
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ercised  even  by  the  state.  The  use  to  which  it  may  be  applied  is 
not  the  test  of  its  public  character.  The  use  to  which  the  entire 
work,  and  not  parts  of  it,  are  to  be  applied,  is  the  proper  test. 

The  city  of  St.  Louis  made  an  unconditional  lease  of  a  portion 
of  its  public  wharf  to  an  elevator  company  to  be  used  for  erecting 
and  maintaining  a  warehouse  for  the  storing  and  handling  of 
grain  and  other  merchandise  in  connection  with  the  use  of  its 
elevator.  The  power  of  the  city  to  make  the  lease  was  question- 
ed. This  court  held  that  while  the  city  had  power  to  lease  its 
unused  wharf  for  the  purposes  specified  in  the  lease,  it  had  no 
right  to  authorize  the  erection  of  such  buildings  thereon  without 
reserving  a  control  over  the  buildings  and  the  uses  to  which  they 
should  be  applied;  Belcher  etc.  Co.  v.  St.  Louis  etc.  Elevator  Co., 
82  Mo.  126. 

The  court  in  its  opinion  says:  "The  owner  of  the  building  may 
open  or  close  it  at  his  pleasure,  and  discriminate  °'^^  between  ship- 
pers and  receivers  of  produce,  and  make  his  as  strictly  a  private 
business  as  if  a  retail  dry  goods  merchant  were  permitted  to  erect 
a  building  on  the  wharf  to  conduct  his  business  in.  There  is  no 
reservation  by  the  city  in  the  lease  to  defendanr  ol  anj  ccntr:^ 
whatever  of  the  building  or  business."  The  court  says  further: 
*'The  city  has  no  right,  and  can  acquire  none  from  the  legislature, 
to  make  such  a  disposition  of  the  property  condemned  for  wharf 
purposes,  as  will  prevent  her,  in  the  event  it  becomes  necessary 
to  extend  and  pave  the  wharf,  from  doing  its  duty  in  that  re- 
spect." 

The  same  may  be  said  in  respect  to  the  property  held  in  trust 
by  the  city  for  public  streets.  The  city  has  no  power  to  divert 
their  uses  from  those  to  which  they  were  dedicated.  It  had  no 
right  to  grant  their  use  to  relator  for  subways,  though  its  sole 
purpose  may  be  that  of  leasing  them*  to  public  wire-using  cor- 
porations, without  reserving  the  power  of  supervision  and  con- 
trol, not  only  of  the  work  of  excavating  in  the  streets,  but  of  all 
matters  incident  to  its  location,  construction,  maintenance,  and 
use.    No  such  powers  have  been  reserved  under  these  ordinances. 

2.  It  is  now  insisted  that  inasmuch  as  all  the  uses  to  which 
electric  wires  are  ordinarily  applied  are  of  a  public  character,  and 
as  the  subways  are  to  be  used  by  corporations  exercising  public 
functions,  they  are  for  public,  and  not  for  private,  use,  and  the 
power  of  regulation  and  control  is  reserved  in  the  municipal  au- 
thorities. In  other  words,  that  the  uses  to  which  the  subways 
are  to  be  applied,  and  not  the  ownership,  determines  their  char- 
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acter,  and,  if  the  use  is  public,  the  streets  may  be  devoted  to  their 
maintenance,  and  the  power  to  regulate  is  reserved. 

It  may  be  conceded  that  the  use  of  electric  wires  for  the  trans- 
mission of  messages  by  telegraph  and  telephone,  ^''^  and  for  the 
distribution  of  light  throughout  the  city  for  the  use  of  its  inhabi- 
tants, is  essentially  public  in  its  character,  and  to  which  the  pub- 
lic streets  may  be  properly  devoted.  Indeed,  the  correctness  of 
this  proposition  has  been  frequently  declared  by  this  court,  and 
is  recognized  by  the  legislation  of  this  state:  State  v.  Murphy, 
130  Mo.  10,  and  cases  cited;  Eev.  Stats.  1889,  sees.  2721,  2792. 

It  may  also  be  conceded  that  where  the  franchises  granted  by 
the  government  are  for  the  purpose  of  subserving  the  public  in- 
terests, power  is  reserved  in  the  public  to  control  the  use  for  the 
common  good  unless  restricted  in  the  grant.  As  has  been  said, 
"The  rights  of  the  public  are  never  presumed  to  be  surrendered 
to  a  corporation,  unless  the  intention  to  surrender  clearly  appears 
in  the  law":  Perrine  v.  Chesapeake  etc.  Canal  Co.,  9  How.  192. 

But  it  must  be  kept  in  mind  that  the  city  of  St.  Louis  does  not 
exercise  original  governmental  functions,  but  only  such  measure 
thereof  as  the  state  has  seen  fit  to  delegate  to  it.  Telegraph,  tele- 
phone, and  electric  light  companies  also  receive  their  powers  di- 
rectly from  the  state.  The  reserved  power  to  regulate  them,  un- 
less within  the  delegated  power  of  the  city,  rests  in  the  state. 
These  corporations  are  vested  with  power,  under  certain  restric- 
tions, to  use  the  public  streets  of  cities  and  to  place  their  wires 
and  other  fixtures  underground  on  obtaining  the  consent  of  the 
municipal  authorities  thereof:  Eev.  Stats,  1889,  sees.  2721,  2793. 

It  is  evident  that  the  city  has  no  such  reserved  power  over 
these  wire-using  corporations  as  is  possessed  by  the  state.  It  can 
only  exercise  such  powers  as  are  granted  in  express  terms;  those 
necessarily  or  fairly  implied  in  or  incident  to  those  expressly  giv- 
en; those  essential  to  the  declared  objects  of  the  corporation: 
*^''*  1  Dillon  on  Municipal  Corporations,  sec.  89;  St.  Louis  v. 
Bell  Tel.  Co.,  96  Mo.  625;  9  Am.  St.  Eep.  370. 

The  express  powers  bearing  upon  the  rights  here  claimed  are 
confined  to  general  police  powers  and  the  power  to  regulate  legit- 
imate public  uses  of  the  streets.  But  the  public  corporations  to 
which  the  relator  proposes  to  lease  the  use  of  the  streets  and 
through  which  it  proposes  to  serve  the  public  has  express  power 
from  the  state  to  place  its  wires  and  other  fixtures  under  ground 
in  the  streets  of  cities,  provided  it  obtain  the  consent  of  the  mu- 
nicipal authorities  thereof. 


June,  1896.]  State  v.  Murphy.  531 

It  is  clear,  therefore,  tliat  when  a  telegraph  or  other  such  cor- 
poration secures  the  right  to  lay  its  wires  underground  in  the 
streets  of  the  city,  no  power  of  regulation  is  reserved  by  the  city, 
■except  such  as  are  incident  to  the  regulation  of  the  use  of  the 
streets  and  such  as  the  safety  and  welfare  of  the  public  may  de- 
mand. Any  further  rights  must  be  secured  by  contract  as  con- 
ditions of  the  grant. 

3.  But  conceding  that  the  subways  relator  proposes  to  con- 
struct are,  without  other  requirements  or  conditions  than  those 
expressed  in  the  ordinances,  of  such  a  public  character  and  for 
such  a  public  use  as  will  authorize  their  construction  in  the  pub- 
lic streets,  and  that  the  city  has  the  power  to  confine  their  use 
to  public  purposes,  we  are  still  of  the  opinion  that  the  ordinances 
are  void  for  the  reason  that  the  city  thereby  undertakes  to  dele- 
gate powers  which  it  alone  can  exercise  under  its  charter. 

The  attempt  is  made  under  the  ordinance  to  grant  to  the  Na- 
tional Subway  Company,  and  its  assigns,  the  right  to  occupy 
space  for  its  subway  beneath  the  surface  of  every  street  in  the  city 
for  the  period  of  fifty  years  to  the  practical  exclusion  of  all  other 
public  uses.  It  is  given  power  to  select  its  own  patrons,  and 
dictate  its  own  terms.  It  can  elect  upon  which  streets  '^'^^  its 
works  can  be  constructed.  It  can  practically  control  the  charges 
of  all  electric  wire-using  corporations.  It  has  the  practical  con- 
trol of  the  use  of  all  public  wires  which  may  hereafter  be  required 
to  go  underground.  By  the  ordinances  the  city  virtually  surren- 
ders to  relator  its  power  to  regulate  the  underground  use  of  its 
streets  by  wire-using  companies  and  permits  their  use  for  such 
public  purposes  only  as  may  appear  most  profitable  to  relator. 
The  contract  can  only  be  characterized  as  an  attempt  on  the  part 
of  the  city  to  surrender  and  bargain  away  to  relator  its  charter 
powers.  This  it  could  not  do.  "Powers  are  conferred  upon 
municipal  corporations  for  public  purposes;  and  as  their  legis- 
lative powers  cannot  ....  be  delegated,  so  they  cannot,  with- 
out legislative  authority,  express  or  implied,  be  bargained  or  bar- 
tered away.  Such  corporations  may  make  authorized  contracts, 
but  they  have  no  power,  as  a  party,  to  make  contracts  or  pass  by- 
laws which  shall  cede  away,  control,  or  embarrass  their  legisla- 
tive or  governmental  powers,  or  which  shall  disable  them  from 
performing  their  public  duties*':  1  Dillon  on  Municipal  Corpora- 
tions, sec.  97;  Belcher  etc.  Co.  v.  St.  Louis  etc.  Elevator  Co.,  88 
Mo.  126;  Matthews  v.  Alexandria,  68  Mo.  119;  30  Am.  Eep.  776; 
15  Am.  &  Eng.  Ency.  of  Law,  1045,  and  cases  cited;  Goszler  v. 
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Georgetown,  6  Wheat.  593;  Gale  v.  Kalamazoo,  23  Mich.  344f 
9  Am.  Eep.  80;  Waterbury  v.  Laredo,  68  Tex.  565. 

In  the  case  cited,  from  68  Missouri,  the  city  of  Alexandria  un- 
dertook to  lease  to  Matthews  its  wharf  which  the  city  had  power 
to  regulate  and  control.  In  passing  upon  the  validity  of  the  con- 
tract, the  court  says:  "No  authority  was  given  by  the  charter  to- 
the  city  to  lease  the  wharf,  or  farm  out  its  revenues,  or  to  em- 
power ^anyone  else  to  fix  the  rates  of  wharfage.  All  these  things 
were  attempted  t6  be  done  by  the  contract  under  consideration, 
and,  being  wholly  unauthorized,  ^"^^  the  contract  was  illegal  and 
void.  The  legislative  authority  of  the  city  could  not  be  dele- 
gated, nor  could  the  city  abdicate  its  control  over  the  public  prop- 
erty held  in  trust  by  it  for  the  benefit  of  the  public." 

The  evidence  here  shows  and  common  knowledge  advises  us 
that  economy  of  space,  convenience  to  the  public,  security,  and 
proper  adjustment  of  conflicting  interests  of  the  various  compet- 
ing companies  make  it  desirable,  if  not  necessary,  that  all  elec- 
tric wires  should  be  laid  in  one  subway,  but  the  city  cannot  cede 
to  another  the  power  of  supervision  over  them.  That  power  can 
only  be  exercised  by  the  city. 

Writ  denied. 

Brace,  C.  J.,  and  Barclay,  J.,  concur. 
Eobinson,  J.,  dissents. 

IN  BANE. 

Per  CTTEIAM.  The  foregoing  opinion  of  Macfarlane,  J., 
handed  down  in  Division  Number  One  is  adopted  as  the  opinion 
of  the  Court  in  Bank.  Brace,  C.  J.,  and  Barclay,  Gantt,  Sher- 
wood, and  Burgess,  J  J.,  concurring  therein  with  Macfarlane,  J.; 
Eobinson,  J.,  dissenting.  The  writ  of  mandamus  is,  therefore, 
denied. 

MUNICIPAL  CORPORATIONS— STREETS— REGULATION  OP 
USB  OF.— A  municipal  corporation  may  permit  the  use  of  Its  streets 
tor  the  erection  of  telegraph  and  telephone  poles,  and  the  laying  of 
railroad  ti-acks,  the  space  above  the  surface  for  stringing  electric 
wires,  and  may  also  permit  the  laying  of  water  and  gas  mains  and 
sewers  beneath  the  surface:  ludianapolls  v.  Consumers'  Gas  Trust 
Co.,  140  Ind.  107;  49  Am.  St.  Kep.  183;  Louisville  etc.  Co.  v.  Cen- 
tral Ry.  Co.,  95  Ky.  50;  44  Am.  St.  Rep.  203;  Chesapeake  etc.  Teleph. 
Co.  V.  Mackenzie,  74  Md.  36;  28  Am.  St.  Rep.  219,  and  extended  note 
229;  Theobald  v.  Louisville,  etc.  Ry.  Co.,  66  Miss.  279;  14  Am.  St. 
Hep.  564,  and  note;  Daly  v.  Georgia  etc.  R.  R.  Co.,  80  Ga.  793;  12 
Am.  St.  Rep.  286,  and  note;  Cincinnati  etc.  Ry.  Co.  v.  Telegraph 
Assn.,  48  Ohio  St.  390;  29  Am.  St.  Rep.  559;  Livingston  v.  Wolf,  136 


Jane,  1896,]  State  v.  Branch. 

Pa.  St.  519;  20  Am.  St.  Rep.  936;  Barrows  y.  Sycamore,  150  111.  585; 
41  Am.  St.  Rep.  400. 

MUNICIPAL  CORPORATIONS— STREETS— DIVERSION  TO 
OTHER  THAN  PUBLIC  USE.— Since  the  primary  and  dominant 
pnrtwse  of  a  street  is  for  public  passage,  any  appropriation  of  it  by 
legislative  sanction  to  other  objects  must  be  deemed  in  subordination 
to  this  use,  unless  a  contrai-y  intent  is  clearly  expressed:  Hudson  River 
Tel.  Co.  V.  VVaterville  etc.  Ry.  Co.,  135  N.  Y.393;  31  Am.  St.  Rep.  838. 
A  city,  acting  under  special  as  well  as  general  authority  in  granting 
a  permit  for,  and  regulating  the  construction  of,  vaults  under  its 
stretts  end  alleys  not  inconsistent  with  their  use  by  the  public,  and 
requiring  compensation  therefor,  acts  In  its  private  coiporate  ca- . 
pacity,  and,  when  such  permit  is  accepted  and  acted  upon  by  the 
holder,  by  maiiing  costly  improvements  required,  it  creates  a  con- 
tract between  the  parties  irrevocable  at  the  mere  will  of  the  city: 
Gregsten  v.  Chicago,  145  111.  451 ;  Sti  Am.  St.  Rep.  496;  Field  v.  Bar- 
ling, 149  111.  556;  41  Am.  St.  Rep.  311.  and  note. 

MUNICIPAL  CORPORATIONS— STREETS— POLICE  POWER. 
The  right  of  a  railroad  company  to  Ia,v  its  track  through  the  streets 
of  a  city  is  subject  to  reasonable  regulation  under  the  police  power 
of  the  proper  authorities:  Mobile  v.  Louisville  etc.  R.  R.  Co.,  84  Ala. 
115;  5  Am.  St.  Rep.  342,  and  note;  note  to  Callanan  v.  Oilman,  1  Am. 
St.  Rep.  842.  xMunicipai  corporations  have  authority  to  malie  all 
reasonable  regulations  for  the  location  and  use  of  electric  wires  in 
the  streets,  and  to  require  all  reasonable  safeguards  to  secure  the 
safety  and  convenience  of  the  public  in  the  lawful  use  of  the  street 
and  the  transaction  of  business:  State  v.  Janesville  etc.  Ry.  Co.,  87 
Wis.  72;  41  Am.  St.  Rep.  23. 

MUNICIPAL  CORPORATIONS— DELEGATION  OF  POWER 
OF.— Powers  conferred  uiK)n  a  municipal  corporation  must  be  exer- 
cised by  the  municipality;  and,  so  far  as  they  are  legislative,  cannot 
be  delegated  to  others,  Chicago  v.  Stratton,  1G2  111.  494;  53  Am.  St. 
Rep.  325,  and  note.  The  powers  of  corporate  authorities  over  pub- 
lic streets  of  a  city  are  held  In  ti-ust  for  the  benefit  of  the  public, 
and  cannot  be  delegated  nor  abridged  by  any  act  of  such  autlioil- 
ties:  Mllhau  v.  Shai-p,  27  N.  Y.  611;  84  Am.  Dec.  314;  Birdsall  v. 
Clark,  73  N.  Y.  73;  29  Am.  Rep.  108-110,  and  note. 

MUNICIPAL  CORPORATION— A^OID  CONTRACTS  OF— CAN- 
NOT BE  GIVEN  VITALITY.— Contracts  of  municipal  corporation, 
void  for  want  of  capacity  in  either  party  to  make  it,  cannot  be  given 
life  and  vitality  by  the  legislature  against  the  wishes  of  either  party 
to  it:  Hasbrouck  v.  Milwaukee,  13  Wis.  37;  80  Am.  Dec.  718. 
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GUARDIAN  AND  WARD— MISAPPROPRIATION  OF 
FUNDS— LIABILITY  OF  SURETIES.— The  use  by  a  guardian  in 
Ills  private  business  of  the  funds  of  his  ward  Is  a  misapplication 
Thereof,  creating  a  breach  of  his  bond  for  which  his  sureties  are 
liable;  and  if,  when  the  ward  becomes  of  age,  such  gnardian  is  ap- 
pointed trustee  of  the  funds  held  as  guardian  and  gives  a  receipt 
therefor,  the  fact  of  his  solvency  at  that  time  does  not  relieve  his 
sureties  as  guardian  from  liability,  unless  the  ward's  money  was 
then  actually  on  hand,  or  the  amount  was  actually  thereafter  with- 
drawn from  bis  business,  and  taken  in  ciiarge  in  his  capacity  aa 
trustee. 
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GUARDIAN  AND  WARD— MISAPPLICATION  OF  FUNDS- 
LIABILITY  OF  SURETIES— If,  upon  a  ward  attaining  majority,, 
his  guardian  is  appointed  trustee  of  the  ward's  funds  then  in  his 
liands,  the  neglect  on  the  part  of  the  guardian  to  talie  into  his  hands, 
as  trustee,  the  trust  funds  creates  a  liability  on  the  part  of  his  sure- 
ties on  his  bond  as  trustee  for  losses  thereby  incurred,  but  does  not 
relieve  his  sureties  as  guardian  from  liability  for  misapplication  of 
funds  while  he  was  guardian. 

JUDGMENTS— CONCLUSIVENESS  OF— ESTOPPEL.— The 
conclusiveness  of  a  Judgment,  as  between  the  parties  to  it  is  not 
confined  to  the  matter  litigated,  but  includes  the  finding  of  any 
facts  which  were  in  issue  and  necessarily  decided. 

JUDGMENTS-RES  JUDICATA— PARTIES  CONCLUDED. 
Only  parties  to  a  former  judgment  and  those  in  privity  with  them 
are  concluded  thereby,  but  they  may  be  bound  thereby  in  a  subse- 
quent proceeding  to  which  they  are  parties  and  which  Involves  the- 
identical  issue,  though  the  adversary  parties  are  not  the  same. 

JUDGMENTS-RES  JUDICATA— PARTIES  BOUND.— A 
party  sought  to  be  bound  by  a  former  judgment  must  have  been  a 
party  to  both  actions,  and  he  must  have  been  a  party  to  both  ia 
the  same  capacity  or  character. 

JUDGMENTS— RES  JUDICATA-GUARDIAN— TRUSTEE. 
A  Judgment  on  an  application  for  the  removal  of  a  trustee  that  he 
has  received  funds  as  trustee  from  himself  as  guardian,  is  not  re» 
Judicata  in  an  action  on  his  bond  as  guardian  for  misappropriation 
of  such  trust  funds. 

ESTOPPEL  BY  JUDGMENT  MUST  BE  MUTUAL,  and  a 
ward  or  cestui  que  trust  is  not  bound  by  a  judgment  unless  the  guar- 
dian or  trustee  is  also  bound. 

GUARDIAN  AND  WARD  —  MISAPPROPRIATION  OF 
TRUST  FUNDS— ESTOPPEL  AGAINST  W^ARD— LIABILITY  OF 
SURETIES.— If,  when  a  ward  attains  majority,  his  guai'dian,  on  his 
final  accounting  as  such,  and  on  the  petition  of  the  ward,  is  appoint- 
ed trustee  of  the  fund  held  as  guardian,  and  receipts  for  it  as  trus- 
tee, and  such  proceedings  are  ratified  by  the  ward,  who  afterward, 
as  cestui  que  trust,  receipts  for  money  received  from  such  trustee 
as  trustee,  the  cestui  que  trust  is  estopped,  as  against  the  sureties 
on  the  guardian's  bond,  from  claiming  that  he  did  not  transfer  the 
trust  fund  to  himself  as  trustee,  especially  if,  at  the  time  of  his  final 
settlement  as  guardian,  he  was  possessed  of  property  out  of  which, 
by  proper  diligence,  he  could  have  transferred  the  trust  funds  to 
himself  as  trustee. 

R.  S.  MacDonald  and  E.  C.  Kehr,  for  the  appellant. 

B.  Schnurmacher,  J.  S.  Laurie,  and  V.  Eeyburn,  for  the  re- 

epondents. 

590  MACFARLANE,  J.  Alice  Crookes,  while  yet  a  minor,  re- 
ceived a  legacy  under  her  father's  will.  Defendant,  Joseph  W^ 
Branch,  was  duly  appointed  her  guardian,  gave  bond  aa  such, 
and  received  the  legacy,  in  April,  1875.  The  said  Alice  attained 
her  iTiajority  February  25,  1882.  Branch  made  final  settlement 
of  his  curatorship  in  the  probate  court  on  July  19,  1884,  m 
which  there  was  found  to  be  due  his  ward  the  sum  of  nineteen 
thousand  eight  hundred  and  thirty-two  dollars  and  '^^''  fifteen 
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cents,  which  was  ordered  paid  to  the  trustee  of  the  said  ward 
when  appointed.  In  January,  1885,  the  said  Alice  Crookes  filed 
her  petition  in  the  circuit  court,  reciting  the  foregoing  facts,  and 
stating  that  Branch  then  held  in  his  hands,  ready  to  be  paid  over, 
the  said  sum,  and  praying  an  order  appointing  the  said  Branch 
her  trustee  to  receive  and  hold  said  sum  for  her  use. 

The  court  found  the  facts  as  stated,  and  ordered  that  "Joseph 
W.  Branch  be,  and  he  is  hereby,  appointed  trustee,  with  all  the 
powers  and  authority  in  and  by  said  will  vested  in  her,  the  said 
Alice  Crookes;  and  the  said  Joseph  Branch  here,  in  open  court, 
accepts  said  trust,  and  files  his  bond  in  the  sum  of  forty  thousand 
dollars,  with  Charles  P.  Chouteau  and  E.  M.  Parks  as  securities, 
and  conditioned  for  the  faithful  discharge  of  the  trust,  which 
bond  the  court  now  approves."  On  June  16,  1885,  Branch  pre- 
sented to  the  probate  court  a  copy  of  the  order,  and  submitted  hia 
receipt  as  follows: 

"St.  Louis,  Mo.,  June  1,  1885. 

"Eeceived  this  day  of  Joseph  W.  Branch,  curator  of  the  estate 
of  Alice  Crookes,  the  sum  of  nineteen  thousand,  eight  hundred 
and  thirty-two  and  15-100  dollars,  in  full  payment  of  the  bal- 
ance found  due  from  him  at  the  final  settlement  of  her  estate 
in  the  probate  court  of  St.  Louis  City,  July  18,  1884.  Evidence 
of  my  appointment  as  trustee  by  the  circuit  court  of  St.  Louis 
City  is  herewith  submitted  JOSEPH  W.  BRANCH, 

Trustee.*' 

Thereupon  the  court  made  this  order: 

"Kow  comes  Alice  Crookes,  late  a  minor,  by  Joseph  W.  Branch, 
her  trustee,  and  acknowledges  in  open  court  full  and  entire  pay- 
ment and  satisfaction  of  the  balance  ordered  to  be  paid  and  de- 
livered to  her  upon  the  final  settlement  of  said  Joseph  W,  Branch, 
curator  of  her  estate  heretofore  made  herein.  It  is  thereupon 
«08  ordered  by  the  court  that  said  Joseph  W.  Branch  be,  and  he 
is  hereby,  finally  discharged  as  such  curator.    Receipt  filed.'* 

This  suit  is  against  Branch  and  his  securities  upon  his  curator's 
bond,  and  charges  a  conversion  of  the  funds  prior  to  his  appoint- 
ment as  trustee.  This  is  the  third  appeal.  The  opinion  of  the 
court  in  the  two  former  appeals  will  be  found  reported,  respec- 
tively, in  112  Mo.  661,  and  126  Mo.  448,  to  which  reference  ifl 
made  for  a  more  specfic  statement  of  the  facts. 

The  original  answer  stated  all  the  foregoing  facts  and  it  was 
claimed  that  thereunder  the  judgments  and  orders  of  the  probato 
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court  were  conclusive  on  Miss  Crookes  that  the  funds  had  been 
transferred  from  Branch  as  guardian  to  Branch  in  his  capacity 
of  trustee.  After  the  second  appeal,  defendant  filed  an  amended 
answer,  in  which  he  stated  all  the  foregoing  facts  and  the  follow- 
ing additional  new  matter:  On  the  7th  of  March,  1888,  the  said 
plaintiff,  Alice  Crookes,  commenced  her  suit  in  the  circuit  court 
of  the  city  of  St.  Louis  against  Branch,  in  which  she  charged 
that,  q,s  trustee,  he  had  received  the  trust  funds,  and  had  after- 
ward misapplied  and  converted  them  to  his  own  use,  and  neglect- 
ed and  refused  to  apply  them  in  her  support  and  maintenance,  as 
required  by  the  terms  of  the  will.  She  prayed  that  Branch  be 
removed  from  the  trusteeship;  that  a  successor  be  appointed;  that 
an  account  be  taken;  and  that  he  be  required  to  pay  over  to  his 
successor  the  amount  found  to  be  due.  To  said  suit  Branch  en- 
tered his  appearance,  and,  upon  a  hearing,  the  court  found  that 
Branch,  "as  such  trustee,  received  into  his  possession  the  sum  of 
nineteen  thousand  eight  hundred  and  thirty-two  dollars  and  fif- 
teen cents  of  the  estate  belonging  to  the  plaintiff,  and  that  said 
defendant  has  ....  misapplied  said  trust  funds,  and  appropri- 
ated the  same  to  his  own  use.'*  On  a  hearing  of  that  case,  the 
court  found  a  balance  due  ^^^  Alice  Crookes  from  Branch,  as 
trustee,  of  twenty  thousand  six  hundred  and  eighty-nine  dollars 
and  sixty-nine  cents,  and  ordered  that  the  same  be  paid  over  to 
his  successor.  Eichard  Hospes  was  thereupon  appointed  trustee, 
and  gave  bond  as  such. 

Afterward,  in  August,  1888,  the  said  Hospes,  as  trustee,  com- 
menced a  suit  against  Branch  and  his  securities  on  his  bond  as 
trustee,  charging  a  misappropriation  of  the  funds  while  acting 
in  that  capacity,  which  suit  is  still  pending.  This  suit  was  com- 
menced in  March,  1889.  An  agreement  was  afterward  entered 
into  between  the  plaintiffs  herein  and  the  sureties  of  the  bond 
of  Branch  as  trustee,  to  the  effect  that  plaintiffs  would  prosecute 
this  suit  to  final  judgment,  and,  if  unsuccessful  in  it,  the  said  se- 
curities agreed  to  pay  the  amount  found  due  as  trustee.  Under 
this  agreement,  a  sum  was  paid  to  plaintiffs,  which  was  to  be 
credited  as  a  payment,  if  they  should  afterward  be  adjudged  lia- 
ble; if  not,  then  it  should  be  refunded. 

Upon  the  trial,  the  foregoing  facts  were  shown  by  the  records 
of  the  court,  and  other  evidence.  Plaintiffs  offered  evidence  in 
rebuttal,  tending  to  prove  that  the  information  upon  which  the 
former  proceedings  were  prosecuted  was  obtained  from  Branch 
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himself,  "by  which  they  were  misled  and  deceived  into  making  the 
declarations  and  admissions  therein  contained.  It  was  further 
shown  on  the  trial  that,  prior  to  his  settlement  as  curator.  Branch 
had  used  the  funds  of  his  ward  in  his  private  business,  and  that 
they  were  being  so  used  at  the  time  the  settlement  was  made, 
and,  as  a  matter  of  fact,  the  money  was  not  in  his  hands,  and 
never  was  transferred,  but  was  continued  in  his  private  business 
as  before.  The  evidence  also  tended  to  prove  that  at  the  time 
Branch,  as  trustee,  filed  in  the  probate  court  the  receipt  from 
himself  as  curator,  he  was  possessed  of  sufficient  property,  sub- 
ject to  execution,  out  ^^^*  of  which  the  balance  due  his  ward 
could  have  been  collected  by  process  of  law. 

At  the  request  of  the  plaintiffs,  the  court  gave  the  jury  this  in- 
".truction:  "The  court  instructs  the  jury  that  the  burden  rests 
upon  defendant  to  show  that  Branch,  as  curator  of  Alice,  paid 
over  to  himself,  as  her  trustee,  the  sum  ascertained  upon  his  final 
settlement  to  be  due  from  him  as  curator. '  And  the  court  further 
instructs  the  jury  that,  in  order  to  show  such  payment,  it  must 
appear  from  the  evidence,  to  the  satisfaction  of  the  jury,  that 
Branch,  as  curator,  at  the  time  of  his  qualification  as  trustee,  had 
eaid  sum  of  money  actually  in  hand.  It  is  not  sufficient  to  show 
that  Branch  at  such  time  had  property  of  his  own  upon  the 
credit  of  which  he  could  have  raised  the  money  had  he  so  desired. 

The  jury  are  instructed  that  if  Branch,  as  curator,  and  prior 
to  his  qualification  as  trustee,  had  appropriated  to  his  own  use 
the  funds  received  by  him  as  curator  to  said  Alice,  and  at  the 
time  of  his  appointment  as  trustee  did  not  have  in  hand  the 
money  belonging  to  said  Alice  Crookes,  then,  even  though  at  the 
date  of  his  qualification  as  trustee  said  Branch  may  have  had 
property  of  his  own  subject  to  execution,  of  sufficient  value  to 
have  enabled  the  claim  in  behalf  of  said  Alice  against  him  to 
have  been  collected  by  due  process  of  law,  yet  such  fact  is  imma- 
terial, and  does  not  relieve  his  bond  as  curator  from  liability  in 
this  action. 

Defendants,  the  sureties  on  the  curator's  bond,  asked,  and 
the  court  refused  to  give,  these  instructions: 

"1.  If  the  jury  believe  from  the  evidence  that  the  defendant 
Joseph  W.  Branch  was  appointed  trustee  of  Alice  Crookes,  as  re- 
cited in  the  answer  of  the  defendant  Tittman,  and  that,  after 
such  appointment,  he  executed  the  receipt  dated  the  first  day  of 
June,  1885,  and  read  in  evidence  by  defendants,  he  thereby  *®* 
elected  to  hold  from  that  time  forward  the  fund  recited  in  said 
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receipt  as  trustee,  and  not  as  curator  of  Alice  Crookes;  and,  it  at 
that  time  ho  actually  had  her  estate  in  his  hands,  then  such  elec- 
tion transferred  the  fund  from  himself  as  curator  to  himself  as 
trustee,  and  the  jury  will  find  the  issues  herein  for  the  defendant 
Eugene  C.  Tittman,  administrator  of  the  estate  of  Basil  W.  Alex- 
ander/' 

"4.  If  the  Jury  believe  from  the  evidence  that  Joseph  W. 
Branch  Vas  appointed  trustee  of  Alice  Crookes,  as  recited  in  the 
answer  of  defendant  Tittman,  it  became  and  wa*  his  duty  upon 
such  appointment  to  collect,  in  his  capacity  as  trustee,  from  him- 
self as  curator,  the  balance  which,  upon  final  settlement  of  the 
curatorship  of  said  Alice  Crookes,  he  was  ordered  by  the  probate 
court  to  pay  to  said  Alice  Crookes'  trustee;  and  if  the  jury  believe 
from  the  evidence  that,  at  the  time  said  Branch  was  so  appointed 
trustee,  he  was  possessed  of  property  sufiicient,  subject  to  execu- 
tion, out  of  which  such  balance  could  have  been  collected  by 
process  of  law  if  some  person  other  than  himself  had  been  ap- 
pointed such  trustee,  then  the  sureties  on  the  trustee's  bond  read 
in  evidence  are  liable  for  said  balance,  and  the  sureties  on  his 
curator's  bond  are  exonerated,  and  the  jury  will  find  for  the  de- 
fendant Tittman." 

Instructions  was  also  asked  by  said  defendants,  and  refused  by 
the  court,  to  the  effect  that  plaintiff  Alice  Crookes  was,  by  her 
proceedings  in  the  cases  prosecuted  by  her,  her  declarations  and 
admissions  therein,  and  the  findings  and  judgments  of  the  court, 
estopped  to  deny  that  Branch  held  the  funds  as  trustee,  and 
that  said  defendants  were  released  as  sureties  on  his  bond  as 
curator.  The  judgment  was  for  plaintiffs,  and  defendants  ap- 
pealed. 

^**^  1.  In  the  latter  of  the  two  previous  appeals  in  this  case, 
which  was  heard  by  the  court  in  Bank,  it  was  distinctly  held  that 
the  use  by  Branch,  as  curator,  of  the  funds  of  his  ward  in  his  own 
private  business  was  a  misapplication,  which  created  a  breach 
of  his  bond,  for  which  his  sureties  were  liable,  unless  the  money 
was  actually  in  hand  when  he  was  appointed  trustee,  or  the 
amount  was  thereafter  withdrawn  from  his  business,  and  taken 
in  charge  in  his  capacity  of  trustee.  The  fact  that  he  was  at 
the  time  solvent,  and  that  he  was  possessed  of  property  subject 
to  execution  out  of  which  the  balance  due  his  ward  could  have 
been  collected  by  process  of  law,  did  not  relieve  his  sureties  on 
his  bond  as  curator.  "We  feel  ourselves  bound  on  this  appeal  by 
this  ruling.    This  judgment  must,  therefore,  be  taken  as  settling 
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the  law  on  this  branch  of  this  case,  and  justified  the  circuit  court 
in  giving  to  plaintiffs  the  instruction  complained  of,  and  in  re- 
fusing the  first  instruction  asked  by  defendants. 

In  Tittman  v.  Green,  108  Mo.  22  (which  is  identical  with  thia 
one  in  its  facts),  the  suit  was  against  Branch  and  his  securitiea 
as  trustee;  and  Division  2  of  this  court  held  that  if  Branch  had 
assets  in  his  hands  as  curator,  or  was  possessed  of  property,  out 
of  which  the  funds  could  have  been  collected  by  process  of  law,, 
elected  by  some  unequivocal  act,  to  hold  the  funds  as  trustee,  ha 
would  thereby  shift  the  liability  from  his  bondsmen  as  curator 
upon  his  bondsmen  as  trustee.  It  is  evident  that  this  ruling  ia 
inconsistent  with  the  judgment  of  the  court  in  Bank  on  the  sec- 
ond appeal  in  this  case,  in  holding  that  a  mere  election  on  the 
part  of  Branch  would  relieve  the  securities  on  his  bond  as  curator 
from  liability  for  a  misappropriation  of  the  funds  committed 
while  acting  in  the  capacity  as  curator.  When  Branch  was  ap- 
pointed trustee,  he  assumed  the  duty  of  withdrawing  the  trust 
funds  from  his  private  ®***  business,  and  of  holding  and  admin- 
istering it  as  trustee,  and  for  the  performance  of  his  duty  his  se- 
curities bound  themselves  as  well  and  as  fully  as  for  its  proper 
management  after  it  came  into  his  hands. 

But  it  does  not  follow  that  a  neglect  on  the  part  of  Branch  ta 
take  into  his  hands,  as  trustee,  the  trust  funds,  would  relieve  the 
securities  from  a  liability  that  existed  when  the  settlement  aa 
curator  was  made.  If  a  third  person  had  been  appointed  trustee,, 
it  would  have  been  his  duty  to  have  collected  the  amount  due' 
from  the  curator  or  his  securities.  While  a  neglect  to  do  bo 
would  create  a  liability  on  the  part  of  the  securities  on  his  bond 
as  trustee  for  the  losses  thereby  incurred,  it  would  not  alone  re- 
lieve his  securities  as  guardian  from  their  liability  for  the  original 
default.  These  principles  are  necessarily  drawn  from  the  for- 
mer decisions  in  this  case.  The  second  instruction  asked  by  de- 
fendants, and  refused  by  the  court,  was,  therefore,  erroneous  ia 
declaring,  under  the  facts  stated,  that  the  sureties  on  the  cu- 
rator's bond  were  exonerated  from  liability.  We  find  no  error^ 
therefore,  in  the  proceedings  upon  any  of  the  questions  hereto- 
fore considered. 

2.  It  is  now  insisted  that  the  proceedings  prosecuted  by  plain- 
tifl's  in  the  circuit  court,  and  the  finding  and  judgment  thereon,, 
estop  them  to  deny  that  Branch  took  the  trust  funds  into  hia 
hands  as  trustee.  This  question  was  not  involved  in  the  former 
appeals.  In  the  proceedings  instituted  by  Miss  Crookes  to  havd 
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Branch  appointed  her  trustee,  and  in  the  subsequent  proceedings 
to  have  him  removed,  she  states  unequivocally  that  she  has  the 
funds  in  hand,  and  the  court  so  finds,  and  enters  judgment  ac- 
cordingly. It  is  first  insisted  that  the  fact  thus  became  res  ad- 
judicata,  and  is  conclusive  upon  plaintiffs.  The  law  at  this  day 
is  well  settled  that  the  conclusiveness  of  a  judgment,  as  between 
the  parties  to  it,  is  not  confined  to  the  entire  '^^'*  matter  liti- 
gated, but  includes  the  finding  of  any  facts  which  were  in  issue 
and  were  necessarily  decided:  Cromwell  v.  County  of  Sac,  94  U. 
S.  351;  Freeman  on  Judgments,  sec.  249. 

In  a  suit  for  an  installment  of  interest  on  a  promissory  note,  the 
defendant  pleaded  an  alteration  of  the  note  which  avoided  it. 
This  issue  was  found  against  him.  In  a  subsequent  suit  on 
the  note  itself,  the  question  as  to  the  alteration  was  held  to  be 
res  adjudicata:  Edgell  v.  Sigerson,  26  Mo.  583.  In  Young  v. 
Byrd,  124  Mo.  590,  46  Am.  St.  Rep.  461,  it  was  held  that,  where 
the  effect  of  a  judgment  is  to  decide  a  particular  issue  of  fact, 
that  issue  must  be  held  res  adjudicata  as  to  the  parties  then  be- 
fore the  court;  and  it  is  immaterial  in  what  form  the  issue  was 
raised,  if  it  was  decided  between  the  adversary  parties  on  its 
merits. 

Nor  is  it  regarded  as  being  essential  to  the  conclusiveness  of  a 
former  recovery  that  the  parties  are  identically  the  same  as  those 
to  a  suit  in  which  an  attempt  is  made  to  litigate  the  same  issue. 
Only  parties  to  the  former  judgment  and  those  in  privity  with 
them  are  concluded,  but  they  may  be  bound  thereby  in  a  subse- 
«[uent  proceeding  to  which  they  are  parties,  and  which  involves 
the  identical  issue,  though  the  adversary  parties  are  not  the 
€ame:  Young  v.  Byrd,  124  Mo.  590;  46  Am.  St.  Rep.  461;  Nave 
V.  Adams,  107  Mo.  420;  28  Am.  St.  Eep.  421.  But  the  former 
proceeding  was  against  Branch  as  trustee,  and  he  is  now  sued  in 
his  capacity  of  curator.  The  party  concluded  by  a  former  judg- 
ment must  not  only  have  been  a  party  to  both  actions,  Xut  he 
must  have  been  before  the  court  in  the  same  capacity  in  each. 
**It  is  not  only  necessary  that  the  person  sought  to  be  bound  by 
the  former  judgment  should  have  been  a  party  to  both  actions, 
but  he  must  have  appeared  in  both  in  the  same  capacity  or  char- 
acter  This  rule  is  one  of  the  fundamentals  of  the  juris- 
prudence of  the  subject'':  ^^^  Black  on  Judgments,  sec.  536; 
Bigelow  on  Estoppel,  130;  Freeman  on  Judgments,  sec.  156; 
Herman  on  Estoppel,  sec.  94;  Collins  v.  Hydorn,  135  N.  Y.  320. 

A  finding  and  judgment,   therefore,   that   Branch   held   the 
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funds  as  trustee,  will  no  more  conclusively  protect  him  as  curator 
from  a  charge  of  misapplying  the  trust  funds  while  acting  in  the 
latter  capacity  than  a  linding  in  his  favor  in  the  former  suit 
would  be  conclusive  against  him  in  this  one.  If  the  judgment 
was  not  conclusive  upon  Branch,  it  did  not  conclude  plaintiffs, 
though  their  interests  be  identical.  Estoppels  must  be  mutual. 
Miss  Crookes  cannot  be  bound  unless  Branch  would  have  been 
bound  had  the  judgment  gone  the  other  way:  Henry  v.  Woods, 
77  Mo.  281;  Collins  v.  Hydom,  135  N.  Y.  320;  Freeman  on 
Judgments,  sec.  159.  Plaintiffs  are  not,  therefore,  concluded  by 
the  former  judgments. 

3.  But  it  is  insisted  that  plaintiff  Alice,  by  her  conduct  and 
declarations,  is  now,  in  equity,  estopped,  as  against  the  sureties 
on  the  guardian's  bond,  to  deny  that  Branch  received  the  fund? 
as  trustee.  It  stands  established  by  the  records  and  judgments 
of  the  circuit  court  in  the  former  proceedings  that  the  said  plain- 
tiff, in  the  most  solemn  manner,  declared  that  Branch  had  taken 
the  funds  into  his  hands  as  trustee.  The  records  of  the  probate 
court  show  that  she  was  duly  notified  that  Branch,  as  curator, 
would  make  his  final  settlement.  The  records  of  said  court  also 
show  that  the  funds  were  transferred  to  Branch,  as  trustee. 
Branch  was  appointed  trustee  upon  the  petition  of  said  plaintiff, 
in  which  it  was  solemnly  stated  that  he  held  the  funds  in  his 
hands  ready  to  be  transferred.  The  order  was  made  appointing 
Branch  trustee,  and  he  was  ordered  to  transfer  the  funds  to  him- 
self as  trustee.  A  receipt  was  duly  filed  in  the  probate  court 
showing  that  the  transfer  had  been  made,  and  Branch,  as  cu- 
rator, ******  was,  so  far  as  the  probate  court  could  act,  discharged 
as  curator.  Every  act  was  done  by  plaintiff  that  it  was  possible 
for  her  to  do  in  ratification  of  the  acts  of  her  curator,  and  in 
affirmance  of  the  records  of  the  probate  court.  The  matter  was 
allowed  to  stand  in  that  condition  for  about  two  years,  said  plain- 
tiff continuing  to  reaffirm  the  truth  of  the  records  by  receipting 
for  money  from  Branch  in  his  capacity  of  trustee. 

Under  all  principles  of  equity  and  good  conscience,  plaintiff 
should  not  be  allowed  to  deny  the  truth  of  what  the  record 
shows,  if,  by  doing  so,  others  will  suffer  loss  or  injury.  The  sure- 
ties on  Branch's  bond  as  guardian  obligated  themselves  to  an- 
swer for  any  default  of  their  principal.  They  had  the  right  to 
protect  or  secure  themselves  against  liability  in  case  the  miscon- 
duct of  their  principal  became  manifest.  Upon  the  settlement  of 
the  curator  in  the  probate  court,  they  became  prima  facie  respon- 


h42  State  v.  Branch.  [Missouri, 

fiible  for  the  amount  found  due,  if  it  was  not  properly  accounted 
for,  and  paid  over  according  to  the  orders  of  the  court.  They  had 
the  right  to  see  that  the  orders  of  the  court  were  obeyed,  and,  if 
not,  to  take  steps  to  relieve  themselves  of  their  obligations,  or  to 
secure  themselves  against  loss.  The  orders  of  the  probate  court 
were  only  evidence  of  their  discharge.  How  could  they  deter- 
mine the  absolute  truth  except  by  inquiry  of  the  trustee  and  the 
cestui  que  trust?  An  examination  of  the  records  will  show  that 
both  these,  unequivocally  and  in  the  most  solemn  manner,  afl&rm 
their  truth.  The  securities  had  a  right  to  rely  in  absolute  confi- 
dence on  the  record  and  the  judicial  declarations  of  plaintiff  af- 
firming its  truth:  Greenleaf  on  Evidence,  sec.  527  a;  Cosgrove  t. 
Tebo  etc.  E.  E.  Oo.,  54  Mo.  499. 

It  will  not  do  to  say  that  Miss  Crookes  was  misled  and  de- 
ceived by  Branch  as  to  the  facts,  and  that  the  declarations  were 
made  in  ignorance  of  the  true  facts.  ^^"^  She  was  of  age,  and 
was  represented  by  counsel.  If  she  were  ignorant  of  the  facts, 
it  was  on  account  of  her  own  inexcusable  negligence,  which  she 
cannot  allege:  Herman  on  Estoppel,  882,  and  cases  cited. 

If,  therefore.  Branch,  when  he  made  his  settlement  as  curator, 
was  possessed  of  property  out  of  which,  by  proper  diligence,  he 
could  have  transferred  the  trust  funds  to  himself  as  trustee,  then 
plaintiffs,  by  their  conduct,  admissions,  and  declarations,  are  es- 
topped to  deny  that  he  did  his  duty.  The  judgment  is  reversed, 
and  the  cause  remanded. . 

Brace,  C.  J.,  absent. 

Barclay,  J.,  did  not  sit. 

The  other  judges  concur. 


GUARDIAN  AND  WARD-MISAPPROPRIATION  OF  FUNDS— 
lilABIP.ITY  OF  SURiniES.— Surety  of  guardian  undertakes  that 
his  principal  will  faitlifnlly  perform  his  duty  In  respect  to  the 
money  that  comes  Into  his  hands  belonging  to  the  ward:  Gillett  v. 
Wiley,  126  111.  310;  9  Am.  St.  Rep.  587,  and  note.  Suits  against 
guardians  and  sureties:  See  note  to  Commonwealth  v.  Stub,  51  Am. 
Dec.  534.  The  -investment  of  the  ward's  money  by  the  guardian  la 
Ills  own  business,  or  in  the  business  of  others  in  which  he  has  an 
Interest,  as  a  mere  business  investment,  is  a  conversion  of  such 
money,  for  which  he  becomes  Immediately  liable  on  his  bond:  State 
v.  Sanders,  62  Ind.  562;  30  Am.  Rep.  203. 

RES  JUDICATA— PARTIES.— The  final  determination  of  an  Issue 
of  fact  by  a  competent  court,  and  upon  the  merits,  is  res  Judicata 
as  to  the  parties  then  before  the  court,  though  It  Is  afterward  sought 
to  relitlgate  the  same  Issue  In  another  forum.  Nor  It  essential  that 
all  the  parties  to  both  proceedings  be  identical:  Young  v,  Byrd,  124 
Mo.  590;  46  Am.  St.  Rep.  461,  and  note.  Conclusiveness  as  respects 
parties:  See  note  to  Wright  v.  Grlflfey,  37  Am.  St  Rep.  234. 
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ESTOPPEL,  BY  JUDGMENT— An  estoppel  must  be  mutual.  It 
must  bind  both  parties:  First  Nat.  Bank  v.  Northwestern  Nat.  Bank, 
152  111.  29G;  43  Am.  St.  Kep.  247,  and  note.  Estoppel  by  judgment 
iuust  be  mutual:  See  note  to  Hill  v.  Bain,  2  Am.  St.  Rep.  877. 


MoRAN  V.  Pullman  Palace  Car  Company. 

[134  MISBOUKI,  641.] 

MUNICIPAL  CORPORATIONS.— ORDINANCES  REQUIR- 
ING DEPRESSIONS  AND  EXCAVATIONS  within  a  city  which 
are  below  the  natural  or  artificial  grade  of  surrounding  or  adjacent 
streets  to  be  filled  or  fenced,  and  prescribing  a  penalty  for  failure 
to  comply  with  the  requirements  of  the  ordinances,  apply  only  to 
cases  where  the  owner's  property  extends  up  to  the  highway,  and 
the  excavation  or  depression  is  in  such  close  proximity  to  such  high- 
way as  to  endanger  the  safety  of  travelers  thereon. 

MUNICIPAL  CORPORATIONS— ORDINANCES.— A  munici- 
pal ordinance  cannot  create  a  civil  liability  against  a  person  violat- 
ting  it  and  in  favor  of  persons  Injured  by  its  violation.  The  only 
liability  which  atta^bhes  to  the  Infraction  of  such  an  ordinance  Is  the 
penalty  it  Imposes. 

MUNICIPAL  CORPORATIONS  —  ORDINANCES— LIABIL- 
ITY OF  CITY.— A  city  is  not  liable  In  damages  for  Injury  to  persons 
i"esulting  from  a  failure  to  enfoi'ce  ordinances  requiring  excavations 
and  depressions  in  city  lots  adjacent  to  the  liighway  or  street  to  be 
filled  or  fenced  by  property  owners. 

MUNICIPAL  CORPORATIONS— ORDINANCES— FILLING 
DEPRESSIONS.— A  city  ordinance  requiring  parties  making,  or 
causing  to  be  made,  any  excavation  in  or  adjoining  any  public 
street,  alley,  highway,  or  public  place,  to  so  fence  it  as  to  prevent 
injury  to  persons,  animals,  or  vehicles,  does  not  apply  to  one  who 
purchases  property  with  an  excavation  already  upon  It. 

NEGLIGENCE— DUTY  OF  OWNER  TO  FENCE  CITY  LOT 
— IN.IURY  TO  TRESPASSER.— An  owner  of  an  unfenced  city  lot 
is  not  liable  in  damages  for  the  death  of  a  person,  old  or  young, 
who  goes  upon  the  premises  without  invitation  or  permission,  and 
Is  drowned  while  bathing  in  a  pond  on  the  lot. 

NEGLIGENCE— DANGEROUS  PREMISES-TRESPASSERS. 
The  owner  of  a  vacant  lot,  upon  which  is  situated  a  pond  of  water 
or  a  dangerous  excavation,  is  not  required  to  fence  it,  or  otherwise 
insure  the  safety  of  strangers,  old  or  j'oung,  who  may  go  upon  such 
premises,  not  by  his  invitation,  express  or  implied,  but  for  the  pur- 
pose of  amusement,  or  from  motives  of  curiosity. 

J.  P.  Leahy  and  L.  F.  Ottofy,  for  the  appellants. 

Dickson  &  Smith  and  W.  C.  Marshall,  for  the  respondents. 

«4«  SHEEWOOD,  J.  The  subjoined  plat  shows  the  locality 
and  surroundings  of  the  accident  which  constitutes  *^^  the 
basis  of  the  present  action  for  damages  caused  by  the  drowning 
of  plaintiffs'  son  in  a  pond: 
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Bernard  street  on  the  north,  Montrose  avenue  on  the  east, 
Scott  avenue  on  the  south,  and  Cardinal  avenue  on  the  west  are 
the  boundary  lines  of  a  square  of  ground  ^''  owned  by  the  Pull- 
man Car  Company.  Within  that  square  of  ground  is  located  a 
pond  caused  by  excavations  in  quarrying  rock  there.  There  are 
no  houses  in  the  immediate  neighborhood  except  as  indicated  on 
the  plat,  in  the  northwest  corner  of  Bernard  street  and  Montrose 
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avenue,  and  on  that  avenue.  With  the  exception  of  Montrose 
avenue,  none  of  the  streets  in  the  vicinity  have  any  existence, 
save  on  paper,  there  being  nothing  to  indicate  where  they  are, 
and  westward  from  Montrose  avenue,  for  more  than  half  a  mile, 
the  country  is  an  open  prairie,  crossed  at  will  by  foot  passengers, 
travelers  on  horseback  or  in  vehicles. 

Along  the  entire  front  of  the  property  thus  bounded,  that  is 
to  say,  on  the  west  line  of  the  sidewalk  on  the  west  side  of  Mont- 
rose avenue,  extended  a  perpendicular  bank  of  earth,  something 
like  six  feet  high,  so  perpendicular  as  to  require  two  footboards 
at  the  base  to  keep  the  earth  from  falling  on  the  sidewalk. 

The  pond  shown  by  the  diagram  begins  some  twenty  feet  west 
of  the  west  line  of  Montrose  avenue,  still  farther  away  from  the 
south  edge  of  the  block  of  ground  in  question,  that  is,  on  Scott 
avenue,  a  less  distance  from  the  north  side  of  the  block  on  Ber- 
nard street,  and  some  twenty-five  feet  east  of  the  east  line  of  Car- 
dinal avenue. 

The  pond  is  quite  shallow,  not  exceeding,  it  seems,  some  three 
feet  deep  in  most  places,  and  sloping  gradually  toward  the  Car- 
dinal avenue  side.  On  that  side  it  begins  quite  shallow  at  first, 
grows  deeper  until  it  is  about  three  feet  deep  some  ten  or  fifteen 
feet  from  the  shore,  when  there  is  a  sudden  depression  making 
the  water  some  fifteen  feet  deep.  This  sudden  depression,  how- 
ever, where  the  water  is  of  that  depth,  is,  it  seems,  quite  circiun=' 
scribed  in  area  as  indicated  by  the  plat. 

For  a  number  of  years,  boys  in  the  vicinity  and  neighborhood 
of  the  pond  had  been  accustomed  at  all  ®^®  hours  during  the  day 
to  bathing  in  it.  Policemen  would  occasionally  drive  them  away. 
Of  evenings  men  also  would  come  to  the  pond  for  the  purpose 
of  bathing. 

In  the  afternoon  of  June  15,  1892,  between  2  and  3  o'clock, 
plaintiffs'  son,  a  boy  some  nine  years  of  age,  went  in  swimming 
or  bathing  in  the  pond  and  was  drowned,  his  nude  body  being 
shortly  afterward  found  in  the  depression  already  mentioned, 
about  forty  feet  from  the  east  line  of  Cardinal  avenue.  The  boy's 
parents  lived  about  a  mile  from  the  pond  and  allowed  him  full 
liberty  to  play  with  other  boys  on  the  streets. 

The  gravamen  of  plaintiffs'  action  in  substance  is,  that  the 
pond  was  attractive  to  children  who  were  accustomed  to  bathe 
therein;  that  it  was  a  dangerous  place  by  reason  of  the  deep 
hole  therein;  that  defendants  knew  or  might  have  known  of  the 
danger  of  the  place  to  children,  and  that  they  were  in  the  habit 

Am.  St.  Rkp.,  Vou  LVL— 35 


6i6  MoBAN  V.  Pullman  Palace  Car  Co.     [Missouri, 

of  bathing  in  the  pond;  that  defendants  negligently  permitted 
the  pond  to  be  frequented  by  children,  to  remain  unguarded  and 
unfenced;  neglected  to  fill  said  excavation  and  to  fence  the  same 
as  required  by  divers  ordinances  which  were  pleaded,  and  such 
failure  resulted  in  the  death  of  plaintiffs'  son,  who,  entering  the 
pond  where  it  seemed  to  be  shallow,  fell  over  into  the  deep  por- 
tion and  was  drowned. 

The  answer  of  the  city  was  a  general  denial,  coupled  with  a 
plea  of  contributory  negligence.  The  answer  of  the  defendant 
company  was  in  effect  a  general  denial,  coupled  with  pleas  aver- 
ring that  plaintiffs'  son  was,  at  the  time  of  his  injury  and  death, 
trespassing  on  defendant's  property,  and,  while  so  trespassing 
without  leave  or  license,  was  guilty  of  such  contributory  negli- 
gence in  wading  or  swimming  about  in  the  pond  as  directly  led 
to  his  death.    To  these  answers  plaintiffs  replied. 

*''*®  The  ordinances  pleaded  are  as  follows: 

"All  holes,  depressions,  excavations,  or  other  dangeroiis  places 
within  the  city  of  St.  Louis  that  are  below  the  natural  or  arti- 
ficial grades  of  the  surrounding  or  adjacent  streets,  shall  be  filled 
up  so  as  to  prevent  persons  and  animals  from  falling  into  them": 
Art.  4,  c.  15,  sec.  619. 

"The  street  commissioner  shall  notify  the  owners  or  occupants 
of  premises  on  which  such  dangerous  places  exist  to  cause  fences 
or  walls  to  be  built  around  them,  or  to  cause  the  same  to  be  filled 
up,  within  such  period  as  he  shall  deem  the  exigencies  of  the  case 
may  require.  In  case  of  failure  to  comply  by  any  of  the  owners 
or  occupants  of  said  premises,  after  the  notification  above  re- 
quired has  been  given,  then  they  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  be  fined  before  the  po- 
lice court  not  less  than  ten  nor  exceeding  five  hundred  dollars": 
Art.  4,  c.  15,  sec.  620. 

"^''henever  the  said  owner  or  occupant  cannot  be  found,  then 
the  street  commissioner  shall  cause  such  dangerous  places  to  be 
fenced  in":  Art.  4,  c.  15,  sec.  621. 

"The  expense  which  the  street  commissioner  may  incur  in 
doing  the  work  above  mentioned  shall  be  charged  to,  and  paid 
out  of,  appropriations  for  street  and  alleys":  Art.  4,  e.  15,  sec. 
622. 

"Every  person  who  shall  cause  to  be  made  any  excavation  in  or 
adjoining  any  public  street,  alley,  highway,  or  public  place  shall 
cause  the  same  to  be  fenced  in  with  a  substantial  fence  not  less 
than  three  feet  high,  and  so  placed  as  to  prevent  persons,  ani- 
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mals,  or  vehicles  from  falling  into  said  excavations,  and  every 
person  making  or  causing  to  be  made  any  such  excavation,  and 
every  person  who  shall  occupy  or  cause  to  be  occupied  any  por- 
tion of  any  public  ®^"  street,  alley,  highway,  or  public  place,  with 
building  materials  or  any  obstruction,  shall  cause  one  red  light  to 
be  securely  and  conspicuously  posted  on  or  near  such  excavation, 
building  material,  or  obstruction;  provided  such  obstruction 
does  not  extend  moie  than  ten  feet  in  length,  and  if  over  ten  feet 
and  less  than  fifty  feet,  two  red  lights,  one  at  each  end,  shall  be 
fio  placed,  and  one  additional  light  for  each  additional  fifty  feet  or 
part  thereof,  and  shall  keep  such  lights  burning  during  the  en- 
tire night*':  Art.  1,  c.  15,  sec.  571. 

With  the  exception  of  the  last-mentioned  section,  the  ordi- 
nances were  rejected  as  to  both  defendants  when  offered  in  evi- 
dence. 

At  the  close  of  the  evidence,  the  court,  of  its  own  motion,  gave 
instructions  in  the  nature  of  demurrers  to  the  evidence,  and 
plaintiffs  took  a  nonsuit,  etc. 

1.  The  ordinances  which  were  rejected  were  properly  rejected, 
and  this  for  several  reasons.  In  the  first  place,  such  ordinances 
only  apply  to  cases  where  the  owner's  property  extends  up  to  the 
highway  and  the  excavation  or  depression  is  in  such  close  prox- 
imity to  that  highway  as  to  endanger  the  safety  of  travelers  aa 
travelers  on  such  thoroughfare;  and  not  otherwise:  Eisenberg  v. 
Railroad,  33  Mo.  App.  85;  Overholt  v.  Vieths,  93  Mo.  422;  3 
Am.  St.  Rep.  557;  Clark  v.  Richmond,  83  Va.  355;  5  Am.  St. 
Rep.  281;  Barney  v.  Hannibal  etc.  R.  R.  Co.,  126  Mo.  372;  2  Dil- 
lon on  Municipal  Corporations,  4th  ed.,  sec.  1005. 

In  the  second  place,  a  municipal  ordinance  cannot  create  a 
civil  liability  against  a  person  violating  it  and  in  favor  of  persons 
injured  by  its  violation,  for  this  is  a  power  which  belongs  alone 
to  the  sovereign  power  of  the  state.  The  only  liability  which  at- 
taches to  the  infraction  of  such  an  ordinance  is  the  penalty  it  im- 
poses: Heeney  v.  Sprague,  11  R.  I.  456;  23  Am.  Rep.  502;  Phila- 
delphia etc.  R.  R.  Co.  V.  Ervin,  89  Pa.  St.  71;  33  Am.  Rep.  726; 
Vandyke  v.  Cincinnati,  1  Disn.  532;  Kirby  v.  Boylston  etc.  Assn., 
««i  14  Gray,  249;  74  Am.  Dec.  682;  Flynn  v.  Canton  Co.  etc. 
40  Md.  312;  17  Am.  Rep.  603;  Fath  v.  Tower  etc.  R.  R.  Co.,  105 
Mo.  537. 

In  the  third  place,  a  city  is  not  liable  for  damages  resulting 
from  a  failure  to  enforce  such  police  regulations  as  are  the  ordi- 
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nances  in  question:  15  Am.  &  Eng.  Ency.  of  Law,  1154,  and  note 
3,  and  eases  cited. 

2.  The  last  quoted  ordinance  is  also  objectionable  for  like  rea- 
sons as  before  stated,  and  also  for  the  additional  reason,  so  far 
as  concerns  defendant  company,  that  there  is  no  evidence  tend- 
ing to  show  that  it  caused  to  be  made  the  excavation.  And  the 
ordinance  does  not  apply  in  any  event  to  one  who  has  bought 
property  with  an  excavation  already  upon  iti 

3.  The  views  expressed  in  Overholt  v.  Vieths,  93  Mo.  422,  3 
Am.  St.  Eep.  557,  are  applicable  to  the  case  at  bar,  and  are  not 
rendered  inapplicable  by  the  fact  that  in  the  former  case  the 
child  entered  onto  the  premises  where  he  was  drowned,  through 
adjoining  private  property.  The  same  principle  applies  whether 
the  unauthorized  entry  be  made  on  private  grounds,  with  private 
grounds  as  a  medium  of  reaching  the  locality  where  the  injury 
occurs,  as  applies  where  a  public  street  is  used  for  a  like  purpose. 
Overholt's  ease  has  been  recently  and  approvingly  cited  and  fol- 
lowed in  the  quite  recent  ctfses  of  Witte  v.  Stifel,  126  Mo.  295, 
47  Am.  St.  Hep.  668,  and  Barney  v.  Hannibal  etc.  E.  R.  Co.,  126 
Mo.  372. 

Having  fully  discussed,  in  those  cases,  the  subject  here  in- 
volved, it  is  needless  to  go  over  the  same  ground  again.  Abund- 
ant authorities,  in  addition  to  those  just  mentioned,  have  been 
collected  by  the  industry  of  counsel,  which  fully  maintained  the 
same  views  as  those  already  announced. 

The  case  of  Eichards  v.  Connell,  45  Neb.  467,  was  decided  last 
year  by  the  supreme  court  of  Nebraska.  The  facts  in  that  case 
are  almost  identical  **^^  with  those  of  this  case.  The  action 
there,  as  here,  was  against  the  city  (of  Omaha)  and  the  owners 
of  certain  uninclosed  lots  of  ground.  The  petition  there  alleged 
that  defendants  had,  for  a  long  time  prior  to  the  death  by  drown- 
ing of  a  boy  about  ten  years  old,  permitted  the  surface  water  to 
accumulate  on  the  lots,  thereby  creating  a  deep  and  dangerous 
pond,  and  that  defendants  had  failed  and  neglected  to  fence  the 
lots  or  erect  any  barrier  to  prevent  children  lawfully  in  the  vi- 
cinity from  falling  in  the  pond;  that  the  lots  were  in  the  vicinity 
of  a  public  school,  and  adjacent  to  a  street,  and  in  a  public  place 
much  frequented,  and  were  attractive  to  children  of  tender  years-, 
who  were  accustomed  to  play  about  and  upon  the  water.  The 
boy  was  playing  upon  a  raft  floating  on  the  water,  and  fell  in 
and  was  drowned.  A  demurrer  to  the  petition  was  sustained  by 
the  lower  court. 
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The  court  say:  "The  petition,  we  think,  fails  to  state  a  cause 
-of  action  against  the  defendants,  alid  that  the  demurrers  were 
rightly  sustained.  The  single  question  presented  by  the  record 
is,  whether  the  owner  of  a  vacant  lot,  upon  which  is  situated  a 
pond  of  water  or  a  dangerous  excavation,  is  required  to  fence  it, 
•or  otherwise  insure  the  safety  of  strangers,  old  or  young,  who 
may  go  upon  said  premises,  not  by  his  invitation,  express  or  im- 
plied, but  for  the  purpose  of  amusement,  or  from  motives  of  cu- 
riosity/* This  case  also  approvingly  cites  and  follows  Overholt  v. 
Vieths,  93  Mo.  422,  3  Am.  St.  Rep.  557,  and  distinguishes  the 
case  then  in  hand  from  what  are  commonly  known  as  the  "turn- 
table cases."  To  the  like  effect  see:  Eatte  v.  Dawson,  50  Minn. 
450;  Charlebois  v.  Goebic  etc.  R.  E.  Co.,  91  Mich.  59;  Murphy  v. 
Brooklyn,  118  N.  Y.  575;  Sterger  v.  Van  Sicklen,  132  N.  Y. 
499;  28  Am.  St.  Eep.  594;  Greene  v.  Linton,  7  Misc.  Eep.  272; 
^7  N.  Y.  Supp.  892;  Clark  v.  Manchester,  62  N.  H.  577;  Frost 
V.  Eastern  E.  E.  Co.,  64  N.  H.  220;  10  Am.  St.  Eep.  396;  O'Con- 
nor V.  Illinois  Cent.  E.  E.  Co.,  44  La.  Ann.  339;  Benson  v.  Bal- 
timare  «»»  etc.  Co.,  77  Md.  535;  39  Am.  St.  Eep.  436;  Mergen- 
thaler  v.  Kirby,  79  Md.  182;  47  Am.  St.  Eep.  371;  McGuiness 
V.  Butler,  159"Mass.  233;  38  Am.  St.  Eep.  412;  Clark  v.  Eich- 
mond,  83  Va.  355;  5  Am.  St.  Eep.  281,  and  other  cases. 

For  these  reasons  we  affirm  the  judgment. 

All  concur. 

MUNICTPAT,  COKPORATION— EXCAVATIONS  BORDERING 
HIGHWAY.— A  mnnicipal  eorT)oration  is  liable  for  permitting  an 
cxcavatiou  to  remain  uufenced,  or  without  proper  guards,  in  such 
close  proximity  to  the  highway  that  one  rightfully  using  It  may, 
without  any  fault  on  his  part,  but  as  the  result  of  an  unintentional 
deviation  or  an  accidental  misstep,  sustain  Injury  by  falling  Into 
such  excavation.  But  it  Is  not  liable  where.  In  order  to  reach  the 
place  of  danger,  the  party  injui«ed  must  become  an  intruder  or  tres- 
passer upon  the  premises  of  another:  Clark  v.  Richmond,  8.^  Va. 
355:  5  Am.  St.  Rep.  281,  and  note.  Owner  of  land  Is  not  under 
obligation  to  strangers  to  put  guards  around  excavations  made  by 
him,  unless  such  excavations  are  so  near  a  public  highway  as  to  be 
dangerous,  under  ordinary  circumstances,  to  persons  passing  along 
the  .way,  and  using  ordinary  care  to  keep  upon  the  proper  path;  in 
which  case  he  must  take  reasonable  precautions  to  prevent  injuries 
happening  to  such  pei-sons:  Overholt  v.  Vieths,  93  Mo.  422;  3  Am. 
St.  Rep.  557,  and  note. 

MUNICIPAL  CORPORATIONS— BREACH  OF  ORDINANCE- 
LIABILITY  INCURRED  BY.— One  who  neglects  to  perform  a  spe- 
oiflc  duty  imposed  upon  him  by  statute  or  municipal  ordinance,  for 
the  protection  or  benefit  of  others.  Is  liable  to  those,  for  whose  pro- 
tection or  benefit  It  was  imposed,  for  any  injuries  of  the  character 
•which  the  statute  or  ordinance  was  designed  to  prevent,  and  wlilch 
-were  proximately  produced  by  such  neglect:  Osborne  v.  McMasters, 
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40  Minn.  103;  12  Am,  St.  Hep.  698,  and  note.  A  municipal  ordinance 
required  owners  of  wharves  .to  maintain  cap-logs.  Owing  to  the 
absence  of  a  cap-log  on  defenda.nt's  wharf,  the  plaintiff,  acquainted 
with  the  premises,  sustained  injury.  Held,  that  no  liability  wa» 
raised  by  mere  noncompliance  with  the  ordinance:  Philadelphia  etc. 
lly.  Co.  V.  Ervin,  89  Pa.  St.  71;  33  Am.  Itep.  726.  The  violation  of  a 
cluty  Imposed  by  a  municipal  ordinance,  and  sanctioned  by  a  fine, 
will  not  support  an  action  on  the  case  for  special  damages  In  favor 
of  one  Injured  by  the  violation  and  against  the  violator:  Heney  v. 
Sprague,  11  R.  I.  456;  23  Am.  Rep.  502.  An  action  for  damages  will 
not  lie  against  the  owner  of  property  abutting  a  sidewallj  In  a  city 
for  an  injury  caused  by  snow  and  ice  thereon,  although  he  Is  re- 
quired by  a  city  ordinance  to  remove  snow  and  ice  from  the  side- 
walk, which  he  neglected  to  do:  Flynn  v.  Canton  Co.,  40  Md.  312; 
17  Am.  Rep.  603,  and  note;  Kirby  v.  Boylston  Marlcet  Assn.,  14  Gray, 
249;  74  Am.  Dec.  682. 

NEGLIGENCE— INJURY  TO  INFANT  TRESPASSER— LIABIL- 
ITY OF  OWNER  OF  PREMISES.- Defendant  owned  an  abandoned 
and  uninclosed  brickyard,  with  an  open  and  unguarded,  but  plainly 
visible,  well  In  It,  about  eighty  feet  from  the  nearest  highway.  The 
public  were  accustomed  to  cross  the  yard,  but  the  paths  were  some- 
what distant  from  the  well.  The  nearest  dwelling-house  was  three 
hundred  yards  distant.  The  lot  was  a  common  place  of  resort  for 
children  and  adults.  A  boy  eight  years  old  was  found  drowned  In 
the  well,  evidently  having  been  fishing  in  It  by  daylight.  Held,  that 
no  action  would  lie:  Gillespie  v.  McGowen,  100  Pa.  St.  144;  45  Am. 
Rep.  365.  The  owner  of  a  city  lot,  on  which  he  Is  constructing  a 
building,  is  not  liable  for  injury  to  a  trespassing  child,  caused  by 
the  falling  of  a  building  stone  while  playing  on  the  lot  without  the 
knowledge  of  the  owner,  or  any  express  or  implied  invitation  or  in- 
ducement to  enter  upon  the  premises:  Witte  v.  Stifel,  126  Mo.  295; 
47  Am.  St.  Rep.  6G8,  and  note.  See  notes  to  Kansas  Central  Ry.  Co. 
V.  Fitzsimmons.  31  Am.  Rep.  206;  McAlpin  v.  Powell,  26  Am.  Rep. 
662;  Donaldson  v.  Wilson,  1  Am.  St.  Rep.  489.  Municipal  corpora- 
tion is  not  liable  for  leaving  place  alluring  to  children  exposed  with- 
out barriers,  when  such  place  can  only  be  reached  by  leaving  the 
highway  and  trespassing  upon  the  premises  of  another.  Its  duty 
does  not  extend  to  the  protection  of  children  against  every  sudden 
freak  that  may  possess  them:  Clark  y.  Richmond,  83  Ya.  355;  5  Am. 
8t.  Rep.  281. 
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CONSTITUTIONAL  LAW.— ALL  REASONABLE  DOUBTS 
must  be  solved  In  favor  of  legislative  action.  Every  statute  must, 
therefore,  be  sustained,  unless  Its  conflict  with  the  constitution  is 
beyond  reasonable  doubt. 

CONSTITUTIONAL  LAW— LICENSES.— The  legislature  of 
every  state  has  full  power  to  enact  a  license  law,  unless  forbidden 
by  the  state  constitution. 

CONSTITUTIONAL  LAW.— THE  OPINIONS  OF  THE 
KRAMERS  OF  A  CONSTITUTION  expressed  during  its  prepara- 
tion, as  in  debates  in  the  constitutional  convention,  may  be  exam- 
ined as  tending  to  show  their  intentions. 

CONSTITUTIONAL  LAW— CONSTRUCTION.— If  the  Inten- 
tion of  any  given  clause  of  a  state  constitution  is  not  clear,  it  vrill 
not  be  so  construed  as  to  annul  a  statute  enacted  by  the  state  legis- 
lature. 

CONSTITUTIONAL  LAW— LICENSE  TAXES.— Under  a  con- 
stitution providing  that  the  legislature  may  levy  a  uniform  rate  of 
assessment  and  taxation,  and  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  of  property  for  taxation,  and  may  also 
impose  a  license  tax  both  upon  persons  and  upon  corporations  doing 
business  in  the  state,  and  that  It  shall  not  levy  taxes  upon  the  in- 
habitants or  property  In  any  county,  city,  or  town  for  county,  town, 
or  municipal  purposes,  but  may  by  law  vest  the  corporate  authorities 
thereof  with  power  to  assess  and  collect  taxes  for  such  purposes, 
the  legislature  may  authorize  the  collection  of  a  license  from  per- 
sons doing  business,  though  the  object  is  the  obtaining  of  revenue, 
a  portion  of  which  Is  to  be  retained  by  the  counties. 

CONSTITUTIONAL  LAW  —  LEGISLATIVE  CONSTRUO- 
TION.— If  the  legislature  of  a  state  has,  ever  since  the  adoption  of 
its  constitution,  recognized  the  principle  that  the  subject  of  license 
taxes  is  for  the  legislature,  this  construction  is  entitled  to  consider- 
ation when  a  statute  is  claimed  to  be  in  conflict  with  the  constitu- 
tion, because  it  Imposes  a  license  fee  or  tax. 

Action  to  recover  a  license  fee  claimed  to  be  due  from  the  de- 
fendant for  conducting  a  laundry  business.    There  waa  no  doubt 
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of  the  existence  of  a  section  of  the  Political  Code  of  the  state  im- 
posing the  license  tax,  but  this  imposition  was  claimed  to  be  un- 
constitutional. The  sections  of  the  constitution  relied  upon 
were  numbers  1  and  4  of  article  12,  which  are  as  follows: 

"Section  1.  The  necessary  revenue  for  the  support  and  main- 
tenance of  the  state  shall  be  provided  by  the  legislative  assembly, 
which  shall  levy  a  uniform  rate  of  assessment  and  taxation,  and 
shall  jirescribe  such  regulations  as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  except  that  specially  provided  for  in  this 
article.  The  legislative  assembly  may  also  impose  a  license  tax, 
both  upon  persons  and  upon  corporations  doing  business  in  the 
state." 

"Sec.  4.  The  legislative  assembly  shall  not  levy  taxes  upon  the 
inhabitants  or  property  in  any  county,  city,  or  town,  or  munici- 
pal corporation  for  county,  town,  or  municipal  purposes,  but  it 
may  by  law  vest  in  the  corporate  authorities  thereof  power  to  as- 
sess and  collect  taxes  for  such  purposes." 

The  section  of  the  code  imposing  the  license  tax  provided  that 
seventy  per  cent  thereof  should  be  retained  by  the  respective 
counties  in  which  the  collections  were  made,  and  the  residue  paid 
over  to  the  state.  The  trial  court  was  of  opinion  that  the  reserva- 
tion of  this  seventy  per  cent  to  the  respective  counties  rendered 
the  statute  invalid,  because  it  was  an  attempt  to  levy  a  tax  upon 
the  inhabitants  or  property  within  each  county  for  county  pur- 
poses. Judgment  was  therefore  entered  for  the  defendant,  and 
the  plaintiff  appealed. 

Henri  J.  Haskell,  attorney  general,  Ella  Knowles  Haskell,  and 
Carpenter  &  Carpenter,  for  the  appellant. 

Thomas  E.  Harvey,  for  the  respondent. 

130  DE  WITT,  J.  Does  section  4  of  article  12  of  the  consti- 
tution *^''  prohibit  the  legislature  from  passing  a  law  such  as 
section  4079  of  the  Political  Code  of  1895,  imposing  a  license 
tax  upon  persons  and  corporations  doing  business  in  the  state, 
when  part  of  the  proceeds  of  such  license  tax  goes  to  the  coun- 
ty; and  can  such  license  tax  be  imposed  only  by  the  county, 
which  is  part  recipient  of  the  funds  collected  in  pursuance  of 
such  statute?  This  important  question  could  have  been  reached 
in  the  case  of  State  v.  French,  17  Mont.  54.  It  was  within  our 
contemplation  at  the  time  of  writing  that  opinion,  but  the  ques- 
tion was  not  mentioned  or  argued  by  counsel,  and  was  therefore 
reserved.    It  has  since  engaged  the  attention  of  several  of  the 
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district  courts,  and  of  many  of  the  most  distinguished  memhera 
of  the  bar  in  the  state.  The  result  is,  that  it  has  been  thoroughly 
briefed  and  argued  at  this  time  by  eminent  counsel  on  both  sides. 

We  are  sensible  of  current  affairs  about  us,  and  cannot  but  be 
aware  that  declaring  section  4079  of  the  Political  Code  to  be 
unconstitutional  is  the  losing,  for  a  considerable  period  of  time, 
of  an  immense  rcA^enue;  but  we  are  obliged  to  close  our  minds  to 
such  considerations.  As  Mr.  Justice  Hunt  said  in  State  v.  Mit- 
chell, 17  Mont.  67:  "It  were  far  better  at  this  time,  in  the  early 
liistory  of  this  new  state,  that  a  legislative  act  be  declared  invalid 
than  that  precedent  be  set  by  which  plain  provisions  of  the  con- 
stitution be  nullified  by  loose  and  questionable  interpretations 
of  our  fundamental  law;  State  v.  Tooker,  15  Mont.  8. 

And  in  the  matter  before  us  it  is  better  that  we  suffer  all  the 
inconveniences  of  a  present  loss  of  revenue  than  that  we  let  go 
of  the  constitution  for  the  sake  of  relief  from  temporary  distress. 
The  argument  ab  inconvenienti  must  be  excluded  from  all  con- 
trol over  the  decision. 

But,  on  the  other  hand,  we  must  keep  in  mind  another  rule 
of  constitutional  construction.  Judge  Cooley,  in  his  Constitu- 
tional Limitations,  said,  in  speaking  of  Chief  Justice  Shaw:  "It 
has  been  said  by  an  eminent  jurist  that  when  courts  are  called 
upon  to  pronounce  the  invalidity  of  an  act  of  legislation,  passed 
with  all  the  forms  and  ceremonies  requisite  to  give  ^'^'^  it  the  force 
of  law,  they  will  approach  the  question  with  great  caution,  ex- 
amine it  in  every  possible  aspect,  and  ponder  upon  it  as  long  as 
deliberation  and  patient  attention  can  throw  any  new  light  upon 
the  subject;  and  never  declare  a  statute  void  unless  the  nullity 
and  invalidity  of  the  act  are  placed,  in  their  judgment,  beyond 
reasonable  doubt.  A  reasonable  doubt  must  be  solved  in  favor  of 
the  legislative  action,  and  the  act  be  sustained":  Cooley's  Consti- 
tutional Limitations,  182. 

Judge  Cooley  also  quotes  the  following  from  Chief  Justice 
Marshall  in  Fletcher  v.  Peck,  6  Craneh,  128:  "The  question 
whether  a  law  be  void  for  its  repugnancy  to  the  constitution  is 
at  all  times  a  question  of  much  delicacy,  which  ought  seldom,  if 
ever,  to  be  decided  in  the  affirmative  in  a  doubtful  case.  The 
court,  when  impelled  by  duty  to  render  such  a  judgment,  would 
be  unworthy  of  its  station  could  it  be  unmindful  of  the  solemn 
obligation  which  that  station  imposes;  but  it  is  not  on  slight  im- 
plication and  vague  conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and  its  acts  to  be  con- 
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Bidered  as  void.  The  opposition  between  the  constitution  and 
the  law  shouJd  be  such  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with  each  other." 

He  quotes  further  from  Mr.  Justice  Washington,  as  follows: 
"But  if  I  could  rest  my  opinion  in  favor  of  the  constitutionality 
of  the  law  on  which  the  question  arises  on  no  other  ground  than 
this  doubt  so  felt  and  acknowledged,  that  alone  would,  in  my 
estimation,  be  a  satisfactory  vindication  of  it.  It  is  but  a  decent 
respect  to  the  wisdom,  the  integrity,  and  the  patriotism  of  the 
legislative  body  by  which  any  law  is  passed  to  presume  in  favor 
of  its  validity  until  its  violation  of  the  constitution  is  proved  be- 
yond all  reasonable  doubt":  See,  also,  Endlich  on  Interpretation 
of  Statutes,  sec.  178. 

Therefore,  with  these  principles  before  us,  and  deeply  sensible 
of  the  importance  to  the  state  of  this  decision,  we  approach  its 
consideration  with  the  sentiment  that  we  must  be  at  least  fairly 
satisfied  of  the  unconstitutionality  of  the  license  law  before  we  so 
deolare  it. 

130  rpi^g  legislature  has  full  power  to  enact  a  license  law,  un- 
less it  is  forbidden  by  the  constitution.  In  the  case  of  State  v. 
French,  17  Mont.  54,  after  stating  the  common  learning  as  to 
the  difference  between  the  constitution  of  a  state  and  that  of  the 
United  States,  we  said:  "A  state  legislature  is  not  acting  under 
enumerated  or  granted  powers,  but  rather  under  inherent  powers, 
restricted  only  by  the  provisions  of  this  sovereign  consfitution. 
We  therefore  inquire  whether  our  constitution  restrains  the  leg- 
islature from  enacting  such  a  law  as  sections  4079  and  4080  of 
the  Political  Code."    We  make  the  same  inquiry  now. 

Article  12  of  the  constitution  treats  the  subject  of  revenue  and 
taxation.  As  observed  by  both  counsel  in  this  case,  this  article 
provides  two  systems  of  raising  money.  Without  intending  to  be 
now  wholly  technical  in  the  use  of  words,  we  may  describe  them 
as:  1.  The  taxation  system;  2.  The  license  system.  We  use 
these  terms  now  simply  for  convenience,  and  not  as  an  expression 
of  an  opinion  in  advance  as  to  whether  this  license  is  a  tax  or  not. 
If  the  legislature  sees  fit,  all  revenues  may  be  raised  by  taxation. 
Taxation  is  the  security  for  the  debts  and  expenses.  The  license 
system  is  a  further  provision.  As  exigencies  arise,  or  do  not  arise, 
or  cease  to  exist,  the  license  system  may  be,  or  need  not  be,  re- 
sorted to.  That  system  is  elastic  and  pliable,  and  can  be  suited 
to  circumstances. 

The  important  question  in  this  case  is.  What  restraint,  if  any» 
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is  placed  upon  the  legislature  in  creating  a  license  system?  Be- 
fore examining  this  question,  we  will  notice  that  which  appears 
in  contrast;  that  is  to  say,  the  restrictions  which  are  placed  upon  ' 
the  power  of  the  legislature  as  to  taxation.  They  are  very  many. 
They  are  an  inheritance  of  our  history.  We  will  review  some  of 
them.  The  rate  of  assessment  and  taxation  shall  be  uniform, 
under  such  regulations  as  secure  a  just  valuation  for  taxation 
of  all  property,  etc:  Const.,  art.  12,  sec.  1.  Liberal  exemptions 
are  provided  for:  Const.,  art.  12,  sec.  2.  Mines  and  mining  claims 
in  the  state  are  liberally  protected  from  what  might  be,  perhaps, 
deemed  excessive  taxation:  Const.,  art.  12,  sec.  3.  **®  The  valu- 
ation of  the  property  for  taxation  for  any  town  and  school  pur- 
poses shall  not  be  greater  than  the  valuation  for  state  and  county 
purposes:  Const.,  art  12,  sec.  5.  The  taking  of  private  property 
for  corporate  debts  of  public  corporations  is  guarded  against: 
Const.,  art.  12,  sec.  8.  Provision  is  made  for  maximum  rate  of  tax- 
ation for  state  purposes:  Const., art.  12, sec.  9.  All  state  taxes  shaill 
be  paid  into  the  state  treasury,  and  shall  not  be  drawn  out  but 
in  pursuance  of  specific  appropriations  made  by  law:  Const.,  art. 
12,  sec.  10.  Taxes  shall  be  levied  and  collected  by  general  law» 
and  for  public  purposes  only,  and  shall  be  uniform  upon  the  same 
class  of  subjects,  within  the  limits  of  the  authority  levying  the 
tax:  Const.,  art.  12,  sec.  11.  It  does  not  seem  necessary  to  go  fur- 
ther in  citing  the  limitations  put  upon  the  power  of  taxation. 
The  whole  of  article  12  treats  this  subject  of  limitation  with 
great  care.  In  almost  every  section  can  be  found  prohibitionn 
or  limitations  upon  the  legislative  power  as  to  taxation. 

But  the  license  system  of  raising  revenue  and  license  taxes  are- 
mentioned  by  name  in  only  one  place  in  the  constitution.  That 
is  the  last  sentence  of  section  1,  which  says:  "The  legislative  as- 
sembly may  also  impose  a  license  tax,  both  upon  persons  and 
upon  corporations  doing  business  in  this  state."  With  that  ut- 
terance the  constitution  leaves  the  subject;  that  is,  as  far  as  any 
direct  language  is  to  be  found.  The  license  tax  is  not  even  con- 
trolled by  the  equality  and  uniformity  requirements  of  the  con- 
stitution: State  v.  French,  17  Mont.  54. 

But,  while  the  question  of  license  taxes  is  not  mentioned,  in 
terms,  elsewhere  in  the  constitution,  the  defendant  has  presented 
a  very  able  argument  to  the  effect  that  the  last  sentence  of  sec- 
tion 1,  article  12,  and  also  section  4,  while  not  so  providing  in 
direct  language,  must  be  read  and  interpreted  to  the  effect  that 
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the  legislature  is  indeed  prohibited  from  imposing  a  license  tax, 
the  proceeds  of  which,  or  part  of  the  proceeds,  are  to  go  to  the 
•county.  His  first  argument  is  found  in  the  use  of  the  word 
*'also"  in  the  last  sentence  of  section  1.  He  contends  that  the 
word  carries  over  into  the  sentence  where  it  occurs  the  idea  ex- 
pressed in  the  sentence  which  precedes  it.  That  is  to  say,  that 
when  the  section  says  that  the  legislative  ^^^  assembly  may  also 
impose' a  license  tax,  etc.,  it  means  that  it  may  also  impose  such 
license  tax  for  the  support  and  maintenance  of  the  state;  and 
therefore  that  it  cannot  be  imposed  by  the  legislature  partly  for 
the  support  and  maintenance  of  a  county.  But  we  do  not  think 
that  the  word  "also"  necessarily  or  reasonably  has  such  meaning. 
It  appears  to  us  to  be  nothing  more  than  a  conjunctive,  perhaps 
connecting  the  two  sentences.  It  has  about  the  same  significance 
as  "furthermore."  Webster's  International  Dictionary  gives  the 
following  definitions  of  the  word  "also":  "In  addition;  besides;  as 
well;  further;  too.  ^Lay  up  for  youirselves  treasures  in  heaven; 
....  for  where  your  treasure  is,  there  will  your  heart  be  also.' 
Matthew  vi,  20,  21."  The  Century  Dictionary  gives  these  defini- 
tions: "In  like  manner;  likewise;  in  addition;  too;  further.  'In 
fact,  Mr.  Emerson  himself,  besides  being  a  poet  and  a  philoso- 
pher, was  also  a  plain  Concord  citizen.'  Holmes  on  Emerson. 
*This  ye  knowen  also  well  as  I.'  Chaucer's  Canterbury  Tales." 
The  simple  reading  of  the  whole  section,  to  our  minds,  is  that 
*'the  necessary  revenue  for  the  support  and  maintenance  of  the 
fitate  shall  be  provided,"  etc.,  "and,  in  addition  to  this,  and  fur- 
thermore, the  legislature  may  impose  a  license  tax,"  etc.  The  use 
of  the  word  "also"  is  to  simply  connect  tne  ideas  of  the  two  sys- 
tems of  revenue  mentioned  in  the  section.  It  introduces  the 
creation  of  the  second  system,  to  wit,  the  license  system.  In  thia 
sentence  the  license  system  first  appears,  and  the  sense  of  the 
whole  section  is  simply  that  "there  shall  be  the  taxation  system, 
and,  fui-thermore,  or  also,  the  license  system."  Any  common 
illustration  of  the  use  of  the  word  "also,"  as  employed  in  daily 
life,  demonstrates  that  it  does  not  carry  over  into  the  sentence 
where  it  is  used  all  of  the  ideas  expressed  in  the  preceding  sen- 
tence. One  may  say:  "This  morning  I  shaH  go  to  the  statehouse 
for  the  purpose  of  arguing  a  case  before  the  supreme  court.  I 
shall  also  stop  at  the  county  courthouse."  The  word  "also"  by  no 
means  conveys  the  idea  that  the  speaker  intends  to  stop  at  the 
latter  place  for  the  same  purpose  which  called  him  to  the  former. 
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*'**  We  are  of  opinion  there  is  no  real  merit  in  defendant's  con- 
tention as  to  the  use  of  this  word  "also." 

Therefore,  having  passed  this  branch  of  the  contention,  there 
are  no  such  limitations  upon  the  power  of  the  legislature  as  are 
contended  for  by  the  defendant,  unless  they  are  found  in  section 
4  of  article  12.  We  will  examine  that  section  in  a  moment.  We 
pause  at  this  point  to  suggest  another  matter,  and  that  is,  to  ex- 
amine the  opinions  of  the  f  ramers  of  the  constitution,  which  they 
recorded  during  the  preparation  of  this  article  12.  Such  opin- 
ions may  be  examined  as  tending  to  show  the  intention.  This 
was  done  in  Pollock  v.  Farmers'  etc.  Trust  Co.,  157  U.  S.  429, 
popularly  known  as  the  "Income  Tax  Case,"  in  which  Mr.  Chief 
Justice  Fuller  said:  "We  inquire,  therefore,  what,  at  the  time  the 
constitution  was  framed  and  adopted,  were  recognized  as  direct 
taxes?  What  did  those  who  framed  and  adopted  it  understand 
the  terms  to  designate  and  include?"  The  learned  chief  justice 
then  went  into  an  extensive  examination  of  the  history  of  the 
country,  and  the  debates  in  the  constitutional  convention  of  the 
United  States. 

We  have  consulted  the  proceedings  and  debates  of  the  consti- 
tutional convention  of  this  state  at  page  1325  et  seq.,  as  filed  in 
the  office  of  the  secretary  of  state.  There  was  an  earnest  debate 
over  section  1,  article  12,  and  many  opinions  were  forcibly  ex- 
pressed that  the  state  should  not  adopt  a  license  system  at  all.  It 
■was  also  proposed  to  amend  the  last  sentence  of  section  1,  article 
12,  to  read  as  follows:  "The  legislative  assembly  may  also  impose 
a  license  tax  for  the  regulation  of  the  sale  of  intoxicating  liquors 
and  other  occupations  requiring  police  supervision,  both  upon 
persons  and  upon  corporations  doing  business  in  the  state,  and 
no  license  shall  be  imposed  for  any  other  purpose."  The  pro- 
posed amendment  was  defeated.  The  last  member  who  spoke 
upon  the  question  was  the  Honorable  T.  E.  Collins,  chairman  of 
the  committee  on  finance,  and  who  was  also  chairman  of  the  same 
committee  in  the  old  constitutional  convention  of  1884.  He  said 
that  it  would  be  safe  to  leave  this  matter  to  the  legislative  as- 
sembly. **^  The  sentiment  of  the  convention  was  to  this  effect. 
So,  instead  of  putting  restrictions  upon  the  power  of  the  legisla- 
ture as  to  licenses,  as  was  done  as  to  taxes,  the  constitutional  con- 
vention deliberately,  and  after  earnest  debate  and  consideration, 
declined  to  do  so. 

Therefore,  with  all  the  evidence,  both  intrinsic  and  extrinsic, 
that  the  constitution  intended  to  and  did  carefully  limit  the 
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legislative  power  as  to  taxation,  and  the  total  lack  of  evidence 
that  it  was  the  intention  to  so  limit  legislation  upon  the  subject 
of  licenses,  may  the  language  of  section  4  be  construed  as  a  pro- 
hibition upon  the  legislature  to  impose  a  license  tax  for  county 
purposes? 

In  the  first  place,  if  section  4  is  such  a  prohibition,  then  thei-e 
seems  to  us  to  exist  a  repugnancy  between  that  section  and  the 
last  sentence  of  section  1.  The  latter  says  broadly  that  the  legis- 
lature may  impose  a  license  tax  upon  persons  and  corporations, 
etc.  There  is  no  qualification  upon  this  power  found  in  section  1. 
The  power,  as  we  have  above  construed  section  1,  is  not  in  that 
section  confined  to  imposing  the  license  tax  for  state  purposes 
only.  This  iinlimited  power  being  given  directly  by  section  1, 
and  deliberately,  as  the  debates  show,  then,  if  we  are  to  find  it 
afterward  limited  by  section  4,  the  words  of  section  4  to  such  ef- 
fect should  be  clear:  Cooley  on  Constitutional  Limitations,  above 
cited.  We  do  not  think  it  is  clear,  and  we  will  point  out  the  rea- 
sons for  such  opinion. 

Of  course,  if  the  words  'levy  taxes,"  used  in  section  4,  mean 
"license  taxes,"  then  the  prohibition  contended  for  by  the  de- 
fendant exists;  and  if  those  words  do  not  mean  '^license  taxes,** 
the  prohibition  does  not  exist.  In  either  event,  it  is,  in  our  opin- 
ion, immaterial  whether  the  license  tax  is  for  regulation  or  for 
revenue,  and  the  distinction  in  license  fees,  as  to  whether  they 
are  for  regulation  or  for  revenue,  is  not  important  in  the  case. 
Even  if  the  license  tax  be  for  revenue  (which  it  probably  is),  and 
if  it  should,  therefore,  be  construed  to  be  a  tax  as  that  term  is 
used  in  the  cases  distinguishing  between  a  tax  and  a  license  fee 
for  regulation,  it  is,  in  any  event,  a  license  tax  provided  for  by 
the  constitution,  whether  ■*'*'*  imposed  for  either  purpose.  It  is 
therefore  constitutional  for  either  purpose,  unless,  of  course,  li- 
cense taxes  were  within  the  contemplation  of  the  framers  when 
they  used  the  words  "levy  taxes"  and  "assess  and  collect  taxes"  in 
section  4.  The  use  of  several  words  in  article  12  is,  to  our  mind, 
important.  The  article,  in  speaking  of  ordinary  taxation  and 
taxes,  uses  the  words  "levy,"  "assess,"  and  "rate."  In  the  only 
place  in  the  article  where  license  tax  is  mentioned,  the  word  is 
*'impo8e."  The  former  words  were  apt  in  speaking  of  taxes,  and 
the  latter,  in  our  opinion,  is  appropriate  in  describing  licenses. 
As  to  the  words  "assess,"  "rate,"  and  "levy,"  we  note  the  follow- 
ing definition  from  standard  dictionaries: 

'^Assess:  Taxes  in  respect  of  land  and  houses  axe  calculated 
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with  reference  to  the  estimated  value  of  property,  which  is  ar- 
rived at  by  a  process  called  'assessment'":  Eapalje  and  Law- 
rence's Law  Dictionary. 

"Assess:  2.  To  adjust  or  fix  the  proportion  of  a  tax  which  each 
person  liable  to  it  has  to  pay;  to  apportion  a  tax  among  several; 
to  distribute  a  taxation  in  a  proportion  founded  on  the  propor- 
tion of  burden  and  benefit.  3.  To  place  a  valuation  upon  prop- 
erty for  the  purpose  of  apportioning  a  tax";  Black's  Law  Dic- 
tionary. 

"Assess:  To  set,  fix,  or  charge  a  certain  sum  upon,  by  way  of 
tax;  as  to  assess  each  individual  in  due  proportion":  Century 
Pictionary. 

"Assess:  1.  To  rate  or  fix  the  proportion  which  each  person  is 
to  pay  of  a  tax;  to  tax;  to  adjust  the  shares  of  a  contribution  by 
several  persons  toward  a  common  object,  according  to  the  bene- 
fit received;  to  fix  the  value  or  the  amount  of  a  thing;  to  deter- 
mine by  rules  of  law  a  sum  to  be  paid;  to  rate  the  proportional 
contribution  due  to  a  fund;  to  fix  the  amount  payable  by  a  per- 
son or  persons  in  satisfaction  of  an  established  demand":  Ander- 
son's Law  Dictionary. 

"Eate:  It  sometimes  occurs  in  a  connection  which  gives  it  a 
meaning  synonymous  with  'assessment';  that  is,  the  apportion- 
ment of  a  tax  among  the  whole  number  of  persons  who  are  re- 
sponsible for  it,  by  estimating  the  value  of  the  taxable  property 
*^'  of  each,  and  making  a  proportional  distribution  of  the  whole 
amount.  Thus  we  speak  of  'rating'  persons  and  property": 
Black's  Law  Dictionary. 

"Rate:  A  sum  assessed  as  a  tax;  in  England,  a  local  tax;  as  the 
county,  the  borough,  the  poor  rate.  May  apply  to  the  percent- 
age of  taxation,  or  to  the  valuation  of  the  property":  Anderson's 
Jjaw  Dictionary. 

"Eatable:  'Eatable  estate,'  within  the  meaning  of  a  tax  law,  is 
a  taxable  estate":  Anderson's  Law  Dictionary. 

"Levy:  To  raise,  execute,  exact,  collect,  gather,  take  up,  seize. 
Thus,  to  levy  (raise  or  collect)  a  tax;  to  levy  (raise  or  set  up)  a 
nuisance;  to  levy  (acknowledge)  a  fine,  to  levy  (inaugurate)  war; 
to  levy  and  execute — i.  e.  to  levy  or  collect  a  sum  of  money  on  an 
execution":  Black's  Law  Dictionary. 

"Levy:  (Law)  1.  To  seize  or  take  (property)  by  virtue  of  a 
judicial  writ  thereimto  commanding;  2.  To  impose  or  assess  (a 
tax)  on  property,  and  collect  it  under  authority  of  law":  Standard 
Dictionary. 
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These  definitions  all  carry  the  popular  understanding  of  the 
words.  They  are  appropriately  used  when  speaking  of  taxation, 
and,  we  believe  with  the  scholarship,  learning,  and  ability  which 
were  present  in  the  constitutional  convention,  they  were  deliber- 
ately used.  They  involve  the  ascertaining  of  values  and  fixing 
taxes  in  proportion  thereto,  and  are  used  all  through  article  13 
in  regard  to  taxes  and  taxation:  See  sections  of  the  article.  But 
none  ot  these  words  are  used  in  the  last  sentence  of  section  1,  ar- 
ticle 12,  where  the  license  tax  is  provided  for.  There  the  word  is 
"impose."  That  word  is  derived  from  the  Latin  word  "impo- 
nere,'*  meaning  literally  "to  lay  upon,"  Therefore  we  find 
throughout  thewhole  of  article  12  distinctive  words  used  in  speak- 
ing of  the  taxation  system  and  the  license  system.  Then  we 
come  to  section  4,  which  defendant  claims  refers  to  licenses- 
There  the  words  are  "levy"  and  "assess" — the  same  words  always 
applied  in  the  article  to  the  subject  of  taxation  strictly.  **Im- 
pose,"  the  word  adopted  in  treating  of  license  taxes,  is  not  used. 
It  is  deliberately  omitted  from  section  4.  Before  the  ^^^  consti- 
tution was  finally  adopted,  a  committee  was  appointed,  and  acted 
upon  the  subject  of  "revision  and  phraseology."  Therefore,  with 
all  the  debate  in  the  convention,  and  with  a  final  technical  and 
literary  revision  of  the  constitution,  we  are  of  opinion  that  the 
use  of  the  words  "assess,"  "levy,"  and  "rate"  as  to  the  one  sub- 
ject, and  "impose"  as  to  the  others,  is  significant.  Such  words 
seem  to  express  an  intent  that  section  4  should  refer  to  taxation 
strictly  and  not  to  licenses.  In  any  event,  it  is  by  no  means  clear 
to  us  that  the  intent  of  section  4  was  to  refer  to  licenses;  and,  if 
the  intent  is  not  clear,  we  cannot  put  such  construction  upon  it 
as  will  nullify  the  law  under  consideration:  Cooley  on  Constitu- 
tional Limitations,  above  quoted. 

Great  importance  is  attached  by  the  defendant  to  the  case  of 
People  V.  Martin,  60  Cal.  153,  and  that  case  is  claimed  by  him 
to  be  applicable  to  the  question  now  before  us.  The  section  of 
the  constitution  of  California  which  it  is  urged  is  practically  the 
same  as  our  section  4,  article  12,  is  section  12,  article  11.  It  reads 
as  follows: 

"Section  12.  The  legislature  shall  have  no  power  to  impose 
taxes  upon  counties,  cities,  towns,  or  other  public  or  municipal 
corporations,  or  upon  the  inhabitants  or  property  thereof,  for 
county,  city,  town,  or  other  municipal  purposes,  but  may,  by  gen- 
eral laws,  vest  in  the  corporate  authorities  thereof  the  power  to 
assess  and  collect  taxes  for  such  purposes." 
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The  case  of  People  v.  Martin,  60  Cal.  153,  was  an  action  to  re- 
cover a  license  tax  by  reason  of  the  defendant  carrying  on  the 
business  of  selling  goods.  It  was  brought  under  section  3360  of 
the  Political  Code  of  California,  which  was  a  portion  of  the  li- 
cense law  enacted  by  the  legislature  of  California  before  the  adop- 
tion of  the  present  constitution  of  that  state.  The  California 
court  held  that  said  license  law  was  unconstitutional,  by  reason 
of  section  12,  article  11,  of  the  constitution.  Mr.  Justice  Boss, 
in  delivering  the  opinion,  said:  "The  important  question  in  this 
case  is,  whether  or  not  the  word  'taxes,'  as  used  in  this  section  of 
the  constitution,  includes  license  taxes;  for,  if  it  does,  the  pro- 
visions of  the  Political  Code  imposing  and  ^^"^  providing  for  the 
collection  of  the  license  tax  here  in  question  are  clearly  incon- 
sistent with  fhis  section  of  the  constitution,  and  therefore  inoper- 
ative by  virtue  of  section  1  of  article  22  of  the  same  instrument. 
That  the  license  fees  imposed  by  the  provisions  of  the  Political 
Code  were  imposed  mainly,  if  not  solely,  for  the  purposes  of  rev- 
enue, does  not  admit  of  doubt;  and,  where  that  is  the  case,  they 
are,  in  effect,  taxes:  Cooley  on  Taxation,  396,  397;  2  Dillon  on 
Municipal  Corporations,  sec.  768.  Indeed,  the  statute  itself  des- 
ignates the  charge  as  a  license  tax:  Pol.  Code,  sec.  3359. 

•'But  are  they  'taxes'  \\ithin  the  meaning  of  section  12  of  arti- 
cle 11  of  the  constitution?  We  are  of  the  opinion  that  they  are. 
It  is  clear  that  that  section  is  not  limited  to  taxes  upon  property, 
for  by  its  express  language  the  legislature  is  prohibited  from  im- 
posing taxes  upon  the  inhabitants  of  counties,  cities,  towns,  or 
other  public  or  municipal  corporations,  as  well  as  upon  their 
property,  for  city,  county,  town,  or  other  municipal  purposes. 
The  defendant  is  an  inhabitant  of  the  county  of  Santa  Cruz,  en- 
gaged in  the  business  of  selling  goods,  wares,  and  merchandise.' 
Tlie  tax  imposed  upon  him,  and  which  it  is  proposed  to  collect, 
was  undoubtedly  imposed  for  county  purposes;  for,  as  already  ob- 
served, the  statute  authorizing  it  required  the  tax,  when  col- 
lected, to  be  paid  into  the  county  treasury  for  the  use  of  the 
county  general  fund.  The  power  to  impose  such  taxes  for  such 
purposes,  in  our  opinion,  no  longer  remains  with  the  legislature; 
but  the  constitution  expressly  gives  it  the  power,  by  general  laws, 
to  vest  in  the  corporate  authorities  of  the  counties,  cities,  towns, 
or  other  public  or  municipal  corporations,  the  power  to  assess  and 
collect  taxes  for  those  purposes.** 

But  the  important  distinction  between  the  California  constitu- 
;tion  and  ours,  and  the  California  decision  and  that  which  we  in- 
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tend  to  make,  is  that  there  is  wholly  absent  from  the  California 
constitution  a  provision  like  the  last  sentence  in  section  1,  article 
12,  viz:  "The  legislative  assembly  may  also  impose  a  license  tax, 
both  upon  persons  and  upon  corporations  doing  business  in  the 
state."  This  sentence  we  have  endeavored  ^**  to  construe  above, 
and  the  construction  which  we  place  upon  it,  and  the  fact  of  its  ab- 
sence from  the  California  constitution,  render,  in  our  opinion,  the 
California  decision  inapplicable.  Further  than  that,  the  California 
decision  was  not  thoroughly  considered,  and  was  delivered  by  a 
divided  court.  The  California  constitution  upon  the  subject  of 
revenue  made  no  such  distinctions  between  the  words  "impose," 
**levy,"  "assess,"  and  "rate"  as  we  find  to  be  clearly  made  in  the 
constitution  of  Montana.  It  did  not,  as  does  ours,  specially  apply 
the  one  word  to  license  taxes,  and  use  the  other  words  in  referring 
to  taxation  strictly  speaking.  It  cannot  be  argued  that  the  prohib- 
itory section  in  our  constitution  is  borrowed  from  California,  be- 
cause, by  comparing  the  language  of  the  two,  it  is  seen  that  they 
are  different:  See  the  two  sections  above  quoted.  The  California 
prohibitory  section  uses  the  word  "impose";  ours  uses  the  word 
"levy."  But  the  great  distinction  between  the  two  constitutions, 
and  the  question  of  prohibition  as  contained  in  them,  is  in  that 
last  sentence  of  section  1  of  our  article  12,  which  we  have  hereto- 
fore fully  discussed. 

Furthermore,  much  is  made  by  the  defendant  of  the  use  of  the 
word  "inhabitants"  in  our  section  4.  He  argues  that  when  the 
section  says,  "shall  not  levy  taxes  upon  the  inhabitants  or  prop- 
erty," the  word  "inhabitants"  means  "persons."  The  same  word 
is  used  in  the  California  constitution,  and  the  decision  of  People 
V.  Martin,  60  Cal.  153,  turns  largely  upon  that  word:  See  cita- 
tions from  that  case,  supra.  Defendant's  contention  is,  that  the 
word  "inhabitants"  means  "persons,"  as  distinguished  from  prop- 
erty, and  that  section  4  contains  both  words,  viz.,  "inhabitants" 
and  "property,"  and  therefore  the  prohibition  is  on  both,  as  to 
levying  taxes  upon  property  and  upon  persons;  and  that  the  only 
kind  of  tax  which  could  be  levied  upon  persons  would  be  the  li- 
cense tax,  which  is  personal,  while  the  tax  upon  property  is  not 
personal;  and  that,  therefore,  the  use  of  the  words  "inhabitants" 
can  mean  nothing  but  a  prohibition  against  the  legislature  levy- 
ing the  only  kind  of  a  personal  tax,  which  is  a  license  tax.  Thia 
**®  argument  cannot  be  maintained,  for  this  reason:  that  the  dis- 
tinction which  the  defendant  seeks  to  make  as  to  levying  or  as- 
sessing or  imposing  taxes  upon  persons  or  property  is  more  appar- 
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ent  than  real,  if,  indeed,  it  is  even  apparent.  The  words 
"persons"  and  "property^'  are  sometimes  used  indiscriminately, 
even  in  instruments  of  the  gravest  importance  and  dignity.  But 
the  fact  is,  that  all  taxes  are  levied  upon  persons,  and  not  upon 
property.  It  is  the  person  that  is  taxed  or  licensed.  In  case  of 
taxation,  strictly  speaking,  the  property  which  the  person  owns 
is  used  to  determine  the  amount  of  the  tax  w'hich  he  shall  pay; 
but  it  is  the  person  who,  after  all,  pays  the  tax,  and  not  the  prop- 
erty. The  person  is  liable,  and  the  property,  in  addition  to  being 
the  means  of  determining  what  the  person  shall  pay,  is  also  a  se- 
curity for  its  payment. 

Upon  this  subject  Judge  Grover  of  New  York,  said  in  Rundell 
V.  Lakey,  40  N.  Y.  516:  "It  is,  I  think,  apparent  from  the  various 
provisions  of  the  statute  that,  in  respect  to  both  real  and  per- 
sonal property  owned  by  a  resident  of  the  town  or  ward  where 
the  former  is  situated,  the  tax  is  imposed  upon  the  person  of  such 
owner  on  account  of  the  ownership  of  such  property,  and  his  lia- 
bility to  such  tax  is  conclusively  fixed  by  the  completion  and  de- 
livery of  the  roll.  The  counsel  for  the  appellant  concedes  that  this 
is  true  as  to  personal  property.  I  can  see  no  substantial  reason 
for  a  distinction  between  an  assessment  for  real  or  personal  prop- 
erty against  an  individual.  Both  are  alike  assessed  to  the  owner. 
The  tax  is  in  both  cases  imposed  upon  the  owner.  Provision  is 
made  in  both  for  the  collection  of  the  tax  from  the  property  of 
the  owner  by  the  collector  of  the  town  or  ward." 

It  was  also  said  in  Everson  v.  Syracuse,  29  Hun,  486,  by  Judge 
Haight,  then  of  the  supreme  court,  and  now  of  the  court  of  ap- 
peals, in  referring  to  Eundell  v.  Lakey,  40  N.  Y.  516:  "In  that 
case  the  conveyance  was  made  after  the  assessment,  and  before 
the  tax  was  levied.  The  question  was  as  to  which  of  the  parties 
was  liable  for  the  tax,  the  grantor  or  grantee.  It  was  in  that  case 
held  that  the  collector  was  not  onlj'  authorized,  but  it  was  his 
duty,  to  collect  the  tax,  if  not  otherwise  ****  paid,  by  seizing  and 
selling  the  goods  of  the  person  against  whom  the  tax  has  been 
assessed,  or  any  goods  in  his  possession;  that  the  person  against 
whom  the  tax  was  assessed  was  primarily  liable;  that  the  tax  lev- 
ied ia  not  a  tax  imposed  upon  the  land,  but  that  it  is  imposed 
upon  the  person  on  account  of  his  ownership  of  the  land,  and 
that  he  is  primarily  liable  for  the  payment  of  it;  that  the  tax, 
when  levied,  simply  becomes  a  lien  upon  the  land." 

We  take  the  following  from  Green  v.  Craft,  28  Miss.  70:  "The 
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term  %xes/  it  is  said,  'includes  all  contributions  imposed  by  the 
government  upon  individuals  for  the  service  of  the  state.'  The 
individual,  and  not  his  property,  pays  the  tax.  The  property  is^ 
resorted  to  for  the  purpose  of  ascertaining  the  amount  of  the  tax 
with  which  the  owner  must  be  charged,  and  for  the  purpose  of 
enforcing  payment,  when  the  owner  shall  be  legally  in  default  in 
paying  at  the  time  stipulated  by  law'^:  See,"also,  Cooley  on  Tax- 
ation, ed  ed.,  476. 

It,  tJierefore,  being  true  that  it  is  the  person  that  is  taxed, 
there  seems  to  be  no  particuar  significance  in  the  use  of  the  two 
words  "inhabitants"  and  "property*'  in  section  4,  article  12,  of 
the  constitution.  While  these  two  words  are  used,  the  subject 
matter  is  the  same.  And  if  the  section  refers,  as  we  have  endeav- 
ored to  show  that  it  does,  to  taxation  of  property,  it  was  not 
important  that  the  section  uses  the  words  "inhabitants"  as  well 
as  "property,"  for  the  result  is  the  same,  and  the  taxation  re- 
ferred to  meant  a  property  tax;  that  is  to  say,  a  tax  upon  a 
person,  levied  upon  the  basis  of  the  property  owned  by  him. 

Another  argument  in  favor  of  the  view  that  it  was  the  inten- 
tion of  the  constitution  to  commit  the  subject  of  license  taxes  to 
the  legislature  may,  perhaps,  be  found  in  the  fact  of  legislative 
construction.  Ever  since  the  adoption  of  the  constitution,  the 
legislature,  either  by  allowing  old  laws  to  remain  upon  the  stat- 
ute books,  or  by  enacting  new  ones,  has  recognized  the  principle 
that  the  subject  of  license  taxes  is  for  the  legislature.  The  busi- 
ness of  the  state  has  been  conducted  *^^  upon  this  principle  dur- 
ing its  whole  history.  We  mention  this  matter,  not  as  of  great 
in\portance,  but  as  entitled  to  some  slight  consideration.  As 
noted  by  Judge  Cooley  in  the  citations  from  eminent  jurists 
given  in  the  earlier  part  of  this  opinion,  it  is  not  upon  slight  or 
doubtful  considerations  that  a  court  will  declare  that  the  legisla- 
ture has  disobeyed  the  constitution. 

Another  matter  of  slight  importance,  but  tending  in  the  same 
direction,  is  the  fact  that  this  license  system  has  been  in  this 
court  several  times,  and  while  the  question  of  its  constitutionality 
has  never  been  raised  in  any  way,  three  decisions  have  been  made 
which  recognize  it  as  a  portion  of  the  body  of  the  state  law,  viz: 
Barden  v.  Montana  Club,  10  Mont.  330;  24  Am.  St.  Kep.  27; 
State  V.  Raymond,  12  Mont.  226;  State  v.  Owsley,  17  Mont.  94. 
All  of  those  eases  were  presented  by  very  able  counsel,  and  any 
one  of  them  could  have  been  determined  upon  the  alleged  un- 
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jconstitutionality  of  the  license  tax  law,  if  the  question  had  heen 
■raised.  We  do  not,  however,  present  this  matter  as  one  of  any 
particular  weight,  for  it  is  not  entitled  to  such  consideration. 

There  are  a  few  other  matters  which  have  been  mentioned  as 
Teasons  for  sustaining  the  demurrer  to  this  complaint.  But  little 
Tias  been  made  of  them  by  counsel,  and  we  do  not  think  even  the 
■respondent  regarded  them  as  important.  We  think  the  addi- 
tional points  80  made  are  not  well  taken,  but  will  not  discuss 
them.  The  great  question  in  the  case  and  that  upon  which  both 
counsel  rested  their  whole  contention,  is  the  constitutional  mat- 
ter which  we  have  decided.  That  matter,  after  mature  delibera- 
tion, we  consider  clear.  Furthermore,  we  consider  it  absolutely 
•clear  that  the  unconstitutionality  of  the  law  in  question  is  not  so 
apparent  as  to  justify  this  court  in  declaring  the  license  law  void. 
The  judgment  of  the  district  court  is  reversed,  and  the  case  is 
remanded,  with  directions  to  overrule  the  demurrer,  and  pro- 
•ceed  with  the  case. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


STATUTES  MUST  BE  UPHELD  AS  CONSTITUTIONAL,  un- 
less their  unconstitutionality  is  made  to  appear  beyond  a  reasonable 
doubt:  Farmers'  etc.  Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo. 
CI 3;  55  Am.  St.  Rep.  149,  and  note. 

LICENSE  LAWS-POWER  OF  LEGISLATURE  TO  PASS.— Tlie 
legislature  is  not  prohibited  from  enacting  license  laws  by  section 
1.3,  article  11,  of  the  constitution  of  California,  declaring  that  taxa- 
1ion  shall  be  equal  and  uniform:  People  v.  Naglee,  11  Cal.  232;  52 
Am.  l>ic.  312,  and  extended  note  fully  discussing  the  subject. 

CONSTITUTIONS— CONSTRUCTION.— In  the  construction  of 
■written  constitutions,  courts  are  to  be  governed  by  the  purpose  of 
the  framers:  Brodhead  v.  Mllwauliee,  19  Wis.  624;  88  Am.  Dec.  711. 
See,  also,  the  extended  note  to  Sehuessler  v.  Dudley,  CO  Am.  Rep.  128. 


Beekin  V.  Marsh. 

[18  Montana,  152.] 

GUARDIAN  AND  WARD— DISCHARGE  OF  GUARDIAN, 
WHAT  IS.— Within  the  meaning  of  a  statute  of  limitations  provid- 
ing that  no  action  can  be  maintained  on  any  bond  given  by  a  guar- 
dian, unless  commenced  within  three  years  from  his  discharge  or 
removal,  the  death  of  the  ward  must  be  treated  as  the  discharge  of 
the  guardian,  and  tlierefore  an  action  against  the  latter's  sureties 
must  be  commenced  within  three  years  after  such  death. 

STATUTE  OF  LIMITATIONS,  DISABILITY  TO  SUE. 
WHAT  IS  NOT.— The  absence  of  a  perfected  cause  of  action  does 
not  constitute  a  disability  to  sue.  Therefore,  if  a  statute  provides 
that  actions  upon  a  guardian's  bond  must  be  commenced  within 
three  years  after  a  removal  or  discharge,  unless  at  the  time  of  th* 
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discharge  the  person  entitled  to  sue  was  under  legal  disability,  the- 
fact  that  no  actlou  could  be  maintained  until  the  tiling  of  the  final 
report  by  the  guardian  and  its  confirmation  by  the  court  does  not 
lu'event  the  running  of  the  statute  of  limitations. 

STATUTE  OF  LIMITATIONS  IN  FAVOR  OF  SURETIES 
DOES  NOT  PROTECT  PRINCIPALS.— A  statute  providing  that  no 
action  may  be  maintained  against  sureties  on  any  bond  given  by  a 
guardian,  unless  commenced  within  the  time  designated  therein^ 
does  nqt  prevent  the  commencement  and  maintenance  of  an  actioa 
against  the  principal  after  that  time. 

Action  by  Berkin,  administrator  of  the  estate  of  Valentine- 
Thuma,  deceased.  The  decedent,  prior  to  his  death,  was  insane, 
and  the  defendant  Marsh  was  his  guardian.  The  guardian  filed 
his  final  account  in  April,  1891,  and  it  waa  confirmed  by  th& 
court  on  the  second  day  of  May  in  the  same  year,  and  it  wa» 
found  that  the  guardian  had  in  his  hands  assets  of  his  former 
ward  amounting  to  more  than  ten  thousand  dollars.  This  action 
was  commenced  March  8,  1894,  and  was  against  Marsh  and  the- 
Bureties  on  his  bond  as  guardian.  All  the  defendants  demur- 
red upon  the  ground  that  the  cause  of  action  w£is  barred  by  sec- 
tion 404  of  the  probate  act.  This  section  declared  that:  "No  ac- 
tion can  be  maintained  against  the  sureties  on  any  bond  given 
by  a  guardian,  unless  it  be  commenced  within  three  years  from 
the  discharge  or  removal  of  the  guardian;  but  if  at  the  time  of  the 
discharge  or  removal  of  the  guardian,  the  person  entitled  to  bring 
such  action  is  under  legal  disability  to  sue,  the  action  may  be 
commenced  at  any  time  within  three  years  after  such  disability 
is  removed."  The  demurrer  was  sustained  as  to  all  of  the  de- 
fendants, and  judgment  rendered  in  their  favor,  and  thereupon, 
the  plaintiff  appealed. 

Cowan  &  Parker  and  Thomas  J.  Galbraath,  for  the  appellants 

Edward  C.  Eussell,  for  the  respondents. 

156  j)E  WITT,  J.  This  is  a  special  statute  of  limitations,  ap- 
plied to  sureties  upon  a  guardian's  bond:  Hudson  v.  Bishop,  32 
Fed.  Rep.  519.  Appellant  contends  that  the  cause  of  action  here 
attempted  to  be  stated  arose  only  upon  the  filing  of  the  final  re- 
port by  the  guardian,  and  its  confirmation  by  the  court.  It  is  not 
necessary  to  express  an  opinion  upon  this  question.  It  may  be 
conceded  for  the  purposes  of  this  decision  that  the  cause  of  action 
arose  only  upon  the  confirmation  of  the  guardian's  final  report. 
Upon  this  question  see  Chaquette  v.  Ortet,  60  Cal.  594;  Hood  v. 
Hood,  85  N.  Y.  5(51;  Marlow  v.  Lacy,  68  Tex.  154;  Perkins  v 
Stimmel,  114  N.  Y.  369;  11  Am.  St.  Eep.  659.    But  as  above 
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noted,  this  statute  of  limitations  is  a  special  one.  The  time  does 
not,  as  in  ordinary  statutes  of  limitation,  commence  to  run  at  the 
accruing  of  the  cause  of  action.  On  the  other  hand,  it  com- 
mences at  the  date  of  the  discharge  or  removal  of  the  guardian. 
In  this  respect  the  statute  is  specific.  The  inquiry,  then,  is, 
When  was  this  guardian  removed  or  discharged? 

Upon  a  similar  statute  Chief  Justice  Shaw  of  Massachusetts 
said:  "The  defense  relied  on,  by  a  surety  on  a  guardianship  bond 
to  the  judge  of  probate,  is  that  it  is  barred  by  the  statute  of  lim- 
itation. The  provision  in  the  Revised  Statutes,  chapter  79,  sec- 
tion 26,  ^^^  is,  "that  no  action  shall  be  maintained  against  the 
sureties  in  any  bond  given  by  a  guardian  unless  it  be  commenced 
within  four  years  from  the  time  within  which  this  chapter  shall 
take  effect,  or  within  four  years  from  the  time  when  the  guardian 
shall  be  discharged,'  with  a  proviso  not  material.  The  court  are 
of  opinion  that  by  the  term  'discharged,'  in  this  statute,  is  in- 
tended any  mode  by  which  the  guardianship  is  effectually  deter- 
mined and  brought  to  a  close,  either  by  the  removal,  resignation, 
or  death  of  the  guardian,  the  marriage  of  a  female,  the  arrival  of 
a  minor  ward  to  the  age  of  twenty- one,  or  otherwise":  Loring  v. 
Alline,  9  Cush.  68. 

This  ease  was  approved  in  McKim  v.  Mann,  141  Mass,  507,  in 
which  the  court  said:  "The  ward's  death  effectually  dissolves  the 
relations  of  guardian  and  ward,  and  leaves  upon  the  guardian  the 
duty  of  a  mere  custodian  of  the  property.  He  can  no  longer  ap- 
pear in  court  to  defend  a  suit  against  the  ward:  Whitney  v.  Whit- 
man, 4  Mass.  508.  In  ordinary  cases  of  agency,  if  the  principal 
dies,  the  agency  is  determined  by  mere  operation  of  law;  and  it 
will  make  no  difference,  even  though  the  power  is  declared  in  ex- 
pi' ss  terms  to  be  irrevocable:  Marlett  v.  Jackman,  3  Allen,  287, 
294;  Story  on  Agency,  sec,  488.  No  reason  is  apparent  why  a 
guardian's  power  should  survive  the  death  of  his  ward.  Like 
other  agents  whose  authority  has  ceased,  he  must  hold  the  prop- 
erty remaining  in  his  hands  until  it  can  be  delivered  over,  and 
must  settle  his  accounts;  but  his  guardianship  is  at  an  end.  And 
we  cannot  doubt  that  the  death  of  the  ward  is  a  discharge  of  the 
guardian,  within  the  meaning  of  the  Public  Statutes,  chapter 
139,  section  28." 

Upon  a  similar  statute  of  Michigan,  Judge  Campbell  said: 
"The  question  then  arises,  what  is  meant  by  the  discharge  of  a 
guardian?  It  is  claimed  by  the  defense  that  it  means  the  ter- 
mination of  his  official  character.    For  the  plaintiff  it  is  claimed 
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that  it  means  his  discharge  by  final  settlement.  The  only  section 
of  the  statutes  bearing  on  this  question  which  have  been  called  to 
our  attention  are  Compiled  Laws,  sections  4816,  4836:  Howell's 
Annotated  Statutes,  sees.  6308,  6328.  The  ^^"^  former  pro- 
vides that  every  guardian  shall  have  the  care  and  management  of 
the  estate,  and  continue  in  office  until  the  minor  reaches  major-- 
ity,  *or  until  the  guardian  shall  be  discharged  according  to  law.* 
The  latter  section  provides  for  the  resignation  and  removal  of 
guardians,  which  can  only  be  done  during  the  minority  of  the 
ward,  and  while  there  is,  therefore,  a  disability  to  sue.  It  has 
been  the  uniform  understanding  that  the  office  itself  terminates 
in  all  cases  when  the  ward  comes  of  age,  or  ceases  to  be  incompe- 
tent, and  after  that  time  the  ward  may  settle  with  his  guardian 
without  the  intervention  of  the  probate  court  if  he  chooses,  and 
the  guardian  can  do  no  further  act  as  guardian,  but  becomes  dis- 
charged of  his  office":  Probate  Judge  v.  Stevenson,  55  Mich,  320. 
Construing  a  similar  statute  in  Wisconsin,  Judge  Sliiras  said; 
*'The  second  question  presented  is,  whether  it  appears  that  the 
action  is  barred  by  the  lapse  of  time.  The  express  provision  of 
section  3968  is  that  'no  action  shall  be  maintained  against  the 
sureties  on  any  bond  given  by  a  guardian  unless  it  be  commenced 
within  four  years  from  the  time  the  guardian  shall  be  discharged.* 
This  is  a  special  limitation  for  the  benefit  of  sureties,  and  does 
not  affect  the  right  to  recover  from  the  guardian.  The  limitation 
begins  to  run  'from  the  time  the  guardian  shall  be  discharged.* 
On  part  of  plaintiffs  it  is  argued  that  the  guardian  is  not  dis- 
charged until  there  has  been  a  final  accounting  and  settlement, 
and  an  order  or  judgment  entered  adjudging  the  amount  due 
from  the  guardian,  and  ordering  its  payment.  The  construction 
would  make  the  words  'shall  be  discharged,*  equivalent  to  the 
terms  'final  settlement  of  accounts.*  Practically  this  may  be,  in 
the  majority  of  instances,  the  time  when  the  guardian  is  dis- 
charged. For  instance,  when  the  ward  becomes  of  a^e,  it  is  the 
duty  of  the  guardian  to  settle  his  accounts,  and  turn  over  all 
property  in  his  hands  belonging  to  the  ward.  The  fact  that  the 
ward  comes  of  age  does  not,  ipso  facto,  change  the  relation  in 
which  the  guardian  holds  the  property  from  that  of  a  statutory 
trustee  to  that  of  a  debtor.  Holding  the  property  of  the  ^'^^ 
ward,  he  is  bound  to  exercise  proper  care  thereof,  and  his  duty 
and  obligations  will  continue  until  he  has  duly  accounted  for  and 
delivered  up  possession  of  the  property.  But  is  this  true  in  case 
of  the  death  of  the  guardian  before  the  ward  comes  of  age?    In 
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Buch  case,  the  personal  care  and  management  of  the  property  by 
the  guardian  is  at  an  end.  Are  the  sureties  on  the  guardian's 
bond  to  be  held  liable  for  the  acts  or  negligence  of  others  than 
their  principal?  Is  not  the  guardian  discharged  when,  by  any 
reason,  he  is  relieved  from  any  further  control  over  the  property 
nf  the  ward?  Such  a  discharge  does  not  relieve  from  liability 
from  all  past  acts;  but  is  he  not  discharged  from  further  liability 
by  reason  of  the  fact  that  his  power  to  control  is  at  an  end?  The 
death  of  the  guardian  ends,  of  course,  all  personal  control  over 
the  property.  His  estate  becomes  liable  for  all  suras  found  due 
to  the  wards.  If  it  is  ascertained  that  at  the  date  of  the  death  of 
the  guardian  a  certain  sum  was  in  the  hands  of  the  guardian,  be- 
longing to  the  wards,  and  the  same  is  not  paid,  the  sureties  on 
the  bond  may  be  liable  therefor;  but,  under  the  statute,  suit" 
thereon  must  be  brought  within  four  years  from  the  discharge  of 
the  guardian,  and  it  seems  to  me  that  death  is  such  a  discharge": 
Hudson  V.  Bishop,  32  Fed.  Eep.  519.  This  decision  was  affirmed 
by  Judge  Brewer  in  35  Fed.  Rep.  820. 

Harris  v.  Calvert,  2  Kan.  App.  749,  is  a  very  recent  case  from 
Kansas  upon  this  subject,  and  cites  numerous  authorities  to  the 
same  effect.  Among  other  things,  the  court  said  in  that  case: 
**This,  then,  brings  us  to  the  question,  'When  does  the  guardian's 
term  of  office  expire?"  This  may  occur  in  various  ways.  We  will 
only  notice  two  that  are  applicable  to  the  case,  viz:  1.  The  death 
of  the  guardian;  2.  The  ward  becoming  of  age:  9  Am.  &  Eng. 
Ency.  of  Law,  95;  2  Kent's  Commentaries,  221-227;  Stroup  v. 
State,  70  Ind.  495;  Overton  v.  Beavers,  19  Ark.  625;  70  Am.  Dec. 
610;  Probate  Judge  v.  Stevenson,  55  Mich.  320;  People  v.  Brooks, 
22  111.  App.  594;  Glass  v.  Woolf,  8"2  Ala.  281;  Ross  v.  Gill,  4  Call. 
250;  In  re  Allgier,  65  Cal.  228;  Klemp  v.  Winter,  23  Kan.  699. 
In  Probate  Judge  v.  '^'^^  Stevenson,  55  Mich.  320,  it  is  held: 
'Guardianship  ends  when  the  ward  becomes  of  age.  The  guard- 
ian then  can  do  no  further  act  as  such,  but  is  discharged  of  his 
office,  and  his  ward  may  settle  with  him,  if  he  chooses,  without 
the  intervention  of  a  probate  court,  and  the  termination  of  a 
guardianship  is  equivalent  to  the  discharge  of  the  guardian.' " 

We  are  therefore  of  opinion  that  the  death  of  the  ward  ter- 
minated the  relations  of  guardian  and  ward.  In  this  ease  the 
ward  judicially  died  on  October  11,  1890,  and,  as  far  as  the  re- 
lations between  guardian  and  ward  were  concerned,  the  guardian 
was  then  discharged  or  removed.  He  ceased  to  be  a  guardian. 
He,  however,  was  not  discharged  from  liability  to  account  for 
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the  property  to  the  ward,  or  to  the  ward's  estate:  Harris  v.  Cal- 
vert, 2  Kan.  App.  749;  Hudson  v.  Bishop,  32  Fed.  Bep.  519; 
35  Fed.  Eep.  820.  But,  his  office  of  guardian  ceasing,  he  was 
thus  discharged  or  removed  within  the  meaning  of  the  statute 
of  limitations,  contained  in  section  404,  as  construed  in  the  cases 
above  cited.  Therefore  the  statute  of  limitations  (Probate  Prac- 
tice Act,  sec.  404)  in  this  case  had  run  when  the  action  was  com- 
menced, and  the  demurrer  below  was  properly  sustained,  unless, 
in' the  language  of  section  404,  *'at  the  time  of  the  discharge  or 
removal  of  the  guardian  the  person  entitled  to  bring  such  action 
was  under  legal  disability  to  sue."  The  question,  therefore,  is. 
Was  the  plaintiff  in  this  case  under  a  legal  disability  to  sue  prior 
to  the  filing  of  the  guardian's  account  and  its  confirmation?  Ap- 
pellant claims  that  he  was  under  such  legal  disability,  for  the  rea- 
son that  the  cause  of  action  had  not  yet  arisen.  We  conceded 
above,  for  the  purposes  of  this  decision,  that  the  cause  of  action 
did  not  accrue  until  the  confirmation  of  the  guardian's  report: 
See  cases  cited  on  this  point  above.  But  is  this  a  legal  disability 
in  the  plaintiff?  We  think  that  it  is  not.  A  legal  disability  to  sue 
pertains  to  the  person  desiring  to  sue.  This  subject  was  dis- 
cussed by  Judge  Sawyer  in  Meeks  v.  Vassault,  3  Saw.  206,  in 
which  case  the  court  said: 

"This  being  so,  it  is  insisted  by  plaintiff's  counsel  that,  since 
neither  he  nor  his  grantors,  the  heirs  of  Harlan,  could  maintain 
an  action  for  the  recovery  of  the  lands  in  controversy  ^"^  pend- 
ing the  administration,  or  until  distributed  by  the  probate  court 
on  November  6,  1869,  they  were  under  a  legal  disability  to  sue, 
within  the  meaning  of  section  191  of  the  probate  act;  and,  the 
action  having  been  brought  within  three  years  after  the  said  dis- 
tribution, that  it  is  not  barred.  Section  191  is  as  follows:  *The 
preceding  section  shall  not  apply  to  minors  or  others  under  any 
other  legal  disability  to  sue  at  the  time  when  the  right  of  action 
shall  first  accrue;  but  all  such  persons  may  commence  such  action 
at  any  time  within  three  years  after  the  removal  of  the  disability/ 
The  question  is.  What  is  the  meaning  of  the  phrase,  *any  legal 
disability  to  sue,'  as  here  used?  This  provision  does  not  define 
the  term  'legal  disability.'  It  assumes  that  there  are  other  dis- 
abilities known  to  the  law,  and  we  must  go  to  the  law  as  it  existed 
outside  of  this  section  to  ascertain  what  they  are.  The  provision 
mentions  'minors,'  and  adds,  'or  others  under  any  legal  disabil- 
ity.' Upon  turning  to  the  general  statute  of  limitations,  we  find 
Bpecified  as  disabilities  infancy,  insanity,  imprisonment  for  crim- 
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inal  offenses,  coverture,  etc.,  but  neither  in  that  nor  in  any  other 
statute  is  anything  of  the  kind  now  claimed  as  a  disability  named 
or  recognized  as  such.  The  definition  of  'disability*  as  given  by 
Bouvier,  is,  'The  want  of  legal  capacity  to  do  a  thing':  Bouvier's 
Law  Dictionary.  The  disability  may  relate  to  the  power  to  con- 
tract or  to  bring  suits,  and  may  arise  out  of  want  of  sufficient 
understanding,  as  idiocy,  lunacy,  or  want  of  freedom  of  will,  as  in 
the  case  of  married  women  and  persons  under  duress;  or  out  of 
the  policy  of  the  law,  as  alienage  when  the  alien  is  an  enemy,  out- 
lawry, attainder,  praemunire,  and  the  like.  The  disability  is 
something  pertaining  to  the  person  of  the  party — a  personal  in- 
capacity— and  not  to  the  cause  of  action,  or  his  relation  to  it. 
There  must  be  a  present  right  of  action  in  the  person,  but  some 
■want  of  capacity  to  sue.  In  this  case  there  was  no  want  of  power 
or  capacity  in  the  person.  The  difficulty  is  in  his  relation  to  the 
subject  matter  of  the  suit":  Meeks  v.  Vassault,  3  Saw.  206. 

We  may  turn  to  our  own  statute,  as  did  Judge  Sawyer  to  *** 
that  of  California,  and  ascertain  what  are  generally  legal  dis- 
abilities to  sue.  Section  39  of  the  Code  of  Civil  Procedure  pro- 
vides as  follows: 

"Section  39.  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  possession 
thereof,  or  to  make  any  entry  or  defense  founded  on  the  title  to 
real  property,  or  to  rents  or  services  out  of  the  same,  be  at  the 
time  such  title  descends  or  accrues,  either:  1.  Within  the  age  of 
majority;  or  2.  Insane;  or  3.  Imprisoned,  on  a  criminal  charge, 
or  in  execution,  upon  conviction,  of  a  criminal  offense  for  a  term 
less  than  for  life;  or  4.  A  married  woman,  and  her  hiisband  be 
a  necessary  party  with  her  in  commencing  such  action  or  making 
such  entry  or  defense." 

We  notice  the  following  definitions  of  "disability"  in  law  dic- 
tionaries: 

"Disability:  The  want  of  legal  ability  or  capacity  to  exercise 
legal  rights  either  special  or  ordinary,  or  to  do  certain  acts  with 
proper  legal  effect,  or  to  enjoy  certain  privileges  or  powers  of  free 
action.  At  the  present  day  disability  is  generally  used  to  indicate 
an  incapacity  for  the  full  enjoyment  of  ordinary  legal  rights; 
thus  married  women,  persons  under  age,  insane  persons,  and 
felons  convict  are  said  to  be  under  disability.  Sometimes  the 
term  is  used  in  a  more  limited  sense,  as  when  it  signifies  an  im- 
pediment to  marriage,  or  the  restraints  placed  upon  clergymen 
by  reason  of  their  spiritual  avocations.    Disability  is  either  gen- 


572  Berkin  v.  Marsh.  [Montana, 

«ral  or  special;  the  former  when  it  incapacitates  the  person  for  the 
performance  of  any  legal  acts  of  a  general  class,  or  giving  to  them 
their  ordinary  legal  elfeot;  the  latter  when  it  debars  him  from  one 
specific  act":  Black's  Law  Dictionary. 

"Disability:  The  absence  of  legal  ability  to  do  certain  acts  or 
enjoy  certain  benefits;  such  as  the  disability  to  sue,  take  lands  by 
•descent,  to  enter  into  contracts,  to  alien  property,  etc. 

"Section  3.  As  a -rule,  'disability*  means  a  general  disability, 
especially  a  disability  to  sue:  Coke  on  Littleton,  128  a.  Disabili- 
ties of  this  kind  are  of  importance  with  reference  to  the  statutes 
*®*  of  limitation  and  relating  to  adverse  possession  (q.  v.),  which 
allow  persons  under  certain  disabilities  an  extended  time  within 
which  to  enforce  their  right.  Statutes  3  &  4  William  IV,  chap- 
ter 27,  section  16,  includes  'absence  beyond  seas'  (q.  v.),  in  the 
list  of  disabilities,  although  it  is,  strictly  speaking,  only  a  disad- 
vantage or  'impediment,'  as  Statutes  21  James  I,  chapter  16, 
section  4,  rightly  calls  it":  Kapalje  and  Lawrence's  Law  Diction- 
ary. 

"Disability:  Incapacity  for  action  under  the  law;  incapacity  to 
do  a  legal  act.  A  personal  incapacity,  and  may  relate  to  powers 
to  contract  or  to  sue,  and  arise  from  want  of  sufficient  under- 
standing, as  in  cases  of  lunacy  and  infancy;  or  for  want  of  free- 
dom of  will,  as  in  case  of  coverture  and  duress;  or  from  the  pol- 
icy of  the  law,  as  in  cases  of  alienage,  outlawry,  and  the  like": 
Anderson's  Law  Dictionary. 

The  accruing  of  the  cause  of  action  is  not  personal  to  the  plain- 
tiff proposing  to  sue.  It  is  not  a  disability  on  his  part.  If  it  be 
objected  that  we  are  thus  holding  that  the  statute  of  limitations 
commences  to  run  before  the  cause  of  action  arises,  the  answer  is 
simply  that  this  statute  of  limitations  is  different  from  the  ordi- 
nary ones,  and  specifically  provides  that  which  is  unusual,  viz., 
that  the  limitation  shall  commence  at  the  discharge  or  removal 
of  the  guardian,  and  not  at  the  time  of  the  accruing  of  the  cause 
of  action.  The  matter  was  treated  in  the  Michigan  case  above 
cited  (Probate  Judge  v.  Stevenson,  55  Iklich.  320),  in  which  the 
court  said:  "There  is,  therefore,  no  hindrance  in  the  way  of  seek- 
ing an  accounting,  and  a  guardian  is  bound  to  be  ready  to  ac- 
count as  soon  as  his  trust  comes  to  an  end.  The  remedy  to  com- 
pel accounting  is  summary,  and  cannot  generally  consume  much 
time.  And  inasmuch  as  a  failure  to  account  is  as  much  a  breach 
of  duty  as  a  failure  to  pay  over  money,  the  cases  cannot  be  very 
numerous  in  which  a  recourse  to  the  bond  cannot  be  had  within 
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the  statutory  period.  The  discharge  cannot  very  well  have  more 
than  one  of  two  meanings.  It  must  mean  either  the  end  of  the 
guardianship  office,  or  the  discharge  from  liability.  It  cannot 
mean  the  latter,  because  that  would  preclude  any  occasion  for 
resort  to  the  bond.  The  object  of  the  statute  *"^  was  evidently 
to  make  a  uniform  rule  of  limitation;  and  it  is  long  enough  to 
prevent  injustice  in  both  cases,  if  not  universally.'* 

If  it  should  be  held,  when  occasion  arose,  that  the  cause  of  ac- 
tion did  not  accrue  until  the  filing  and  confirmation  of  the  guard- 
ian's final  report,  still  the  period  of  limitation  would  be  very  little 
reduced,  for  the  reason  that  the  accounting  of  the  guardian  could 
be  compelled  within  a  very  short  time,  and  after  such  account- 
ing and  confirmation  ample  time  would  remain  within  the  period 
of  limitation  in  which  to  commence  the  action  after  the  same  had 
accrued.  In  any  event,  this  is  a  question  of  positive  statutory 
law,  and  a  matter  in  which  the  legislature  has  exercised  its  dis- 
cretion in  making  this  provision. 

We  are,  therefore,  of  the  opinion  that  the  demurrer  was  prop- 
erly sustained  as  to  all  these  defendants  who  were  sureties  on  the 
guardian's  bond.  But  the  provision  of  this  statute  (section  404) 
is  a  limitation  for  the  benefit  of  the  sureties,  and  not  the  princi- 
pal: Hudson  V.  Bishop,  32  Fed.  Rep.  519.  Section  404  would  not 
bar  the  action  as  against  the  principal,  the  defendant  Marsh. 
The  demurrer  did  not  plead  that  the  action  was  barred  as  to 
Marsh,  although  counsel  signed  the  demurrer  for  Marsh  and  the 
sureties.  There  was,  therefore,  nothing  in  the  demurrer  for 
which  it  should  have  been  sustained  as  to  Marsh.  The  judgment 
in  favor  of  all  defendants  except  Marsh  will  be  affirmed.  As  to 
Marsh,  the  case  is  remanded,  with  directions  to  set  aside  the 
judgment  in  his  favor  and  overrule  the  demurrer. 

Pemberton,  C.  J.,  «uid  Hunt,  J.,  concur. 


GUARDIAN  AND  WARD.— THE  DEATH  OP  THE  WARD  DIS- 
CHARGES the  guardian:  Norton  v.  Strong,  1  Conn.  ft5:  Bean  v. 
Bumpus,  22  Me.  549.  To  the  same  effect,  see  McKim  t.  Mann,  141 
Mass.  507. 
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State  v.  Butte  City  Water  Company, 

[18  Montana,  199.] 

PLEADING— DENIAL  FOB  WANT  OF  INFORMATION.— A 
tlenlal  stating,  with  respect  to  a  specified  allegation  of  the  complaint, 
that  the  defendant  has  no  knowledge  or  information  upon  which  to 
I'ound  a  belief,  and  therefore  lie  denies  the  same,  is  insufficient  to 
form  an  Issue.  If  the  complaint  is  verified,  the  denial  of  each  alle- 
gation must  be  specific,  and  made  positively  or  according  to  the  in- 
formation and  belief  of  the  defendant. 

WATER  COMPANY— DUTY  TO  FURNISH  WATER  TO  ALL 
PERSONS.— A  water  company  having  a  franchise  in  a  municipality 
<'n titling  and  requiring  it  to  supply  the  inhabitants  thereof  with  wa- 
ter for  general  use,  at  prices  specified  in  the  grant  of  the  franchise, 
has  no  authority  to  adopt  and  enforce  a  rule  that  it  will  deal  only 
with  tiie  owners  of  property  for  which  water  is  required.  A  tenant 
of  such  property,  whether  his  lessor  agrees  to  become  responsible 
or  not.  Is  entitled  to  a  writ  of  mandate  to  compel  the  furnishing  of 
water  to  such  tenant  upon  his  tender  of  the  amount  which  the  com- 
pany is  entitled  to  charge  therefor. 

Application  for  a  writ  of  mandate  to  compel  the  defendant 
corporation  to  furnish  the  relator  with  water  to  be  used  on  prem- 
ises occupied  by  him  as  a  tenant,  he  having  first  tendered  pay- 
ment of  the  water  rates  for  three  months  in  advance.  The  refusal 
to  furnish  the  water  was  based  upon  a  rule  alleged  to  have  been 
adopted  by  the  defendant  to  the  effect  that  it  would  contract  only 
with  the  owners  of  property  and  their  authorized  agents,  and  that 
the  property  should  be  held  for  water  rents;  that  the  owner  o£ 
the  premises,  one  Murray,  when  they  were  connected  with  the 
mains,  had  signed  an  application  to  be  supplied  with  water,  sub- 
ject to  the  rules  and  regulations  of  the  defendant  and  with  full 
knowledge  of  the  existence  of  the  regulations  upon  which  the 
defendant  relied;  that  when  the  relator  made  demand  for  water, 
Murray,  as  owner  of  the  premises,  refused  to  become  personally 
responsible  for  the  water  rents,  or  to  have  his  property  held  for 
them.  Judgment  in  favor  of  the  applicant,  on  the  pleadings, 
and  the  defendant  appealed. 

Corbett  &  "Wellcome,  for  the  appellant. 

George  Haldron  and  Oliver  M.  Hall,  for  the  respondent. 

***^  HUNT,  Tf.  The  appellant  contends  that  there  was  an  is- 
sue of  fact  tendered  by  the  answer  of  respondent  upon  the  ques- 
tion whether  relator  was  or  was  not  a  tenant  in  possession  of  the 
premises  involved.  But  we  think  that  the  denial  of  respondent, 
that  "as  to  whether  relator  is  a  tenant  in  possession  of  the  said 
premises,  it  had  no  knowledge  or  information  upon  which  to 
found  a  belief,  and  therefore  denies  the  same/'  was  not  good  un- 
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der  the  Compiled  Statutes  of  1887  (Code  Civ.  Proc,  sec.  89). 
The  court  required  a  specific  denial  of  the  material  allegations  of 
the  complaint  controverted  by  the  defendant.  "If  the  complaint 
be  verified,  the  denial  of  each  allegation  controverted  must  be 
specific,  and  be  made  positively,  or  according  to  the  information 
and  belief  of  the  defendant." 

While  there  are  cases  and  authors  holding  a  denial  such  as  re- 
spondent's good  under  codes  quite  similar  to  the  Montana  code 
of  1887,  in  California  this  exact  question  was  long  since  decided 
by  Justice  Field  for  the  supreme  court  of  that  state,  in  Curtis  v. 
Richards,  9  Cal.  34,  where  it  was  said  of  a  denial  like  appellant's, 
**There  are  but  two  forms  in  which  a  defendant  can  controvert 
the  allegations  of  a  verified  complaint,  so  as  to  raise  an  issue:  1. 
Positively,  when  the  facts  are  within  his  own  personal  knowl- 
edge; and  2.  Upon  information  and  belief,  when  the  facts  are 
not  within  his  own  pei^sonal  knowledge:  Practice  Act,  sec.  46. 
These  forms  cannot  be  indiscriminately  used.  If  the  facts  alleged 
in  the  complaint  are  presumptively  within  the  knowledge  of  the 
defendant,  he  must  answer  positively,  and  a  denial  upon  informa- 
tion and  belief  will  be  treated  as  an  evasion.  Thus,  for  example, 
in  ^^^  reference  to  instruments  of  writing  alleged  in  a  complaint 
to  have  been  executed  by  the  defendant,  a  positive  answer  will 
alone  satisfy  the  requirements  of  the  statute.  If  the  defendant 
has  forgotten  the  execution  of  the  instruments,  or  doubts  the  cor- 
rectness of  their  description  or  copy  in  the  complaint,  he  should, 
before  answering,  take  the  requisite  steps  to  obtain  an  inspection 
of  the  originals:  Practice  Act,  sec.  446.  If  the  facts  alleged  in  the 
complaint  are  not  personally  within  the  knowledge  of  the  defend- 
ant, he  must  answer  according  to  his  information  and  belief.  In 
no  case  can  an  allegation  of  the  complaint  be  controverted  by  a 
denial  of  sufiieient  knowledge  or  information  upon  the  subject  to 
form  a  belief.  By  the  forty-sixth  section  of  the  Practice  Act,  as 
originally  passed  in  1851,  it  was  provided  that  an  allegation  of 
the  complaint  must  be  controverted  by  a  denial  'of  any  knowl- 
edge thereof  sufficient  to  form  a  belief.'  In  practice  this  mode 
of  denial  was  found  to  furnish  a  convenient  pretext  for  evading 
the  statute.  In  some  instances,  defendants  became  critical  in 
their  judgments,  as  to  the  extent  of  knowledge  sufficient  to  form 
a  belief,  and  would,  without  hesitation,  deny,  in  that  form,  facts 
upon  the  existehce  of  which  they  did  not  hesitate  to  act  in  other 
matters.  In  1854,  the  forty-sixth  section  was  amended  to  the 
present  language,  and  the  wisdom  of  the  amendment  is  well  illus- 
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trated  in  the  present  case":  See,  also,  San  Francisco  Gas  Co.  v. 
San  Francisco,  9  Oal.  467,  where,  on  rehearing,  the  court  adhere 
to  the  rule  established  in  Curtis  v.  Eichards,  9  Cal.  34. 

The  Montana  Practice  Act,  as  it  appears  in  the  laws  of  1887, 
having  been  principally  taken  from  California,  and  having  been 
modified  in  its  requirements  of  what  a  denial  must  contain,  and 
how  it  must  be  made,  after  the  decision  of  the  supreme  court  of 
the  United  States  in  Maclay  v.  Sands,  94  U.  S.  586,  reversing 
Sands  v.  Maclay,  2  Mont.  35,  the  construction  of  the  California 
code  should  have  great  weight  in  the  construction  of  similar  pro- 
visions of  our  practice  act. 

Blise  on  Code  Pleadings,  section  326,  says:  "The  pleader  is 
not  permitted  to  evade  the  statute.  He  must  deny  directly  and 
^**°  positively,  or  must  deny,  in  the  language  of  the  statute,  'ac- 
cording to  his  information  and  belief.*  To  say  that  'he  has  not 
sufficient  knowledge  to  form  a  belief,'  and  therefore  denies,  will 
not  do;  nor  will  it  be  permitted  to  'deny  for  want  of  information 
to  enable  them  to  admit' ":  Pomeroy  on  Code  Kemedies,  sec.  640; 
Estee's  Pleading  and  Practice,  sec.  3224. 

The  supreme  court  of  South  Dakota,  in  Cumins  v.  Lawrence 
Co.,  1  S.  Dak,  158,  held  that  a  denial,  such  as  appellant  has  made 
in  the  case  at  bar,  is  not  a  denial  of  any  fact  averred,  "but  is  a 
mere  denial  of  any  knowledge  or  information  as  to  the  alleged 
facts  sufficient  to  form  a  belief  in  respect  to  their  existence  or 
nonexistence,"  and,  of  itself,  is  no  defense.  By  statute  of  that 
state,  however,  such  a  denial  is  expressly  authorii^^id,  and,  by  vir- 
tue of  the  statutory  permission,  that  form  of  denial  is  held  good. 
Maxwell  on  Code  Pleading,  page  386,  holds  such  denials  good, 
but  he  does  not  refer  to  the  California  cases,  and  relies  upon  the 
single  case  of  State  v.  Commissioners  of  Hancock  Co.,  11  Ohio 
St.  183,  to  sustain  his  text.  But  it  is  evident,  from  an  inspection 
of  the  Ohio  case,  that  the  statute  in  force  was  different  from  that 
of  California  and  Montana. 

It  is  observed  that  the  new  codes  of  1895  extend  the  method 
and  form  of  denials,  giving  far  more  latitude,  apparently,  than 
under  the  former  practice:  Code  Civ.  Proc.  1895,  sec.  690.  We 
shall  follow  the  California  cases,  and  hold  that  the  statutory  form 
of  denial  was  the  only  one  to  be  sustained.  The  denial,  therefore, 
being  insufficient,  and  no  issues  of  fact  being^  presented,  the 
question  for  determination  is:  Can  the  appellant  water  company 
refuse  to  supply  relator  with  water  for  general  purposes  at  the 
premises  involved? 
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The  appellant  is  a  water  company,  engaged  in  supplying  the 
inhabitants  of  the  city  of  Butte  with  water,  under  its  franchise. 
The  city  gave  the  corporation  the  right  to  lay  its  mains  in  its 
streets  and  alleys.  The  company,  on  the  other  hand,  is  required 
to  supply  the  inhabitants  of  the  city  of  Butte  with  water  for  gen- 
eral use,  at  prices  specified  in  the  franchise  granted.  The  relator 
is  an  inhabitant  of  Butte,  occupying  ^^^  premises  wholly  with- 
out water  for  general  use,  and  there  are  no  other  means  by  which 
water  for  his  house  may  be  secured, except  from  the  appellant  cor- 
poration. Ought  the  appellant  to  be  allowed  to  refuse  his  tender 
for  water  in  advance,  and  to  refuse  him  water  upon  the  ground 
that,  "by  virtue  of  its  rules  and  regulations  adopted,  it  can  deal 
only  with  the  owners  of  the  property  requiring  water  to  be 
turned  on,  or  the  agents  of  said  owners?"    We  say  not. 

The  performance  of  the  duty  the  company  undertook  when  it 
accepted  the  franchise  granted  was  to  supply  the  inhabitants  of 
the  city  with  water.  "A  waterworks  company  is  a  quasi  public 
corporation.  It  must  supply  water  to  all  who  apply  therefor  and 
offer  to  pay  rents":  Cook  on  Stocks  and  Stockholders,  sec.  932. 
Tlie  account  on  which  the  grant  was  given  was  a  public  purpose: 
Lumbard  v.  Stearns,  4  Cush.  61.  Therefore,  "the  grant  is  sub- 
ject to  an  implied  'condition  that  the  company  shall  assume  an 
obligation  to  fulfill  the  public  purpose  on  account  of  which  the 
grant  was  made":  Morawetz  on  Private  Corporations,  sec.  1129. 

The  view  that  supplying  a  city  and  its  inhabitants  with  water 
for  general  purposes  is  a  business  of  a  public  nature,  and  meets 
a  general  necessity,  is  sustained  by  the  great  weight  of  authority 
reviewed  in  a  learned  opinion  of  Lord,  C.  J.,  in  Haugen  v.  Albina 
etc.  Water  Co.,  21  Or.  411.  It  was  there  said:  "The  defendant, 
by  incorporating  under  the  statute,  for  the  purpose  of  supplying 
water  to  the  city  and  its  inhabitants,  undertook  a  business  which 
it  could  not  have  carried  on  without  the  grant  of  eminent  domain 
over  the  streets  in  which  to  lay  its  pipes.  It  was  by  incorporating 
for  this  purpose,  and  in  accepting  the  grant,  it  became  invested 
with  a  franchise  belonging  to  the  public,  and  not  enjoyed  of 
common  right,  for  the  accomplishment  of  public  objects,  and  the 
promotion  of  public  convenience  and  comfort.  Its  business  was 
not  of  a  private,  but  of  a  public,  nature,  and  designed,  under  the 
conditions  of  the  grant  as  well  for  the  benefit  of  the  public  as  the 
company." 

Certainlv,  the  company  may  make  reasonable  rules  and  regu- 
lations. ^^"^  Doubtless  it  may  require  payments  in  advance  for 
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a  reasonable  length  of  time.  It  may,  within  reasonable  limita- 
tions, cut  off  the  supply  of  those  who  refuse  to  pay  water  rents 
due.  It  may  make  regulations  authorizing  an  examination  of 
meters  in  houses  at  reasonable  times,  or  adopt  other  reasonable 
rules  for  the  regulation  of  its  affairs.  But  it  has  no  power  to 
abridge  the  obligations,  assumed  by  it  in  accepting  its  franchise, 
to  supply  an  inhabitant  of  Butte  with  water,  if  he  pays  them  for 
it  in  advance,  and  is  a  tenant  in  the  possession  and  occupancy  of 
a  house  in  need  of  water  for  general  purposes. 

Whether  the  owner  has  made  a  contract  with  the  corporation 
to  hold  himself  personally  liable  or  not,  or  whether  he  has  signed 
any  paper  agreeing  to  subject  his  property  to  a  lien  for  water 
rents,  we  will  not  discuss  in  this  case.  The  water  company  in  no 
case,  however,  can  go  beyond  the  powers  granted  to  it,  and  such 
powers  must  be  exercised  in  a  reasonable  manner;  and  if  it  has 
adopted  a  by-law  that  is  in  conflict  with  its  franchise,  which  may 
be  termed  its  constitution,  or  is  unreasonable  or  oppressive,  the 
subordinate  rule  or  by-law  will  be  set  aside:  Thompson  on  Cor- 
porations, sec.  1010  et  seq. 

This  relator  was  entitled  to  water,  and  to  a  receipt  for  his  pay- 
ment, issued  directly  to  him,  and  to  have  the  amount  of  his  pay- 
ment credited  to  him  alone,  and  the  by-law  pleaded  by  the  com- 
pany is,  as  to  hftn,  clearly  unreasonable;  and  it  is  immaterial  to 
his  rights  whether  the  owner  had  any  agreement  with  the  com- 
pany or  not,  or  whether,  as  tenant,  he  knew  of  the  existence  of 
any  such  agreement.  The  duty  of  the  company,  under  its  fran- 
chise, and  undertaken  to  be  fulfilled,  must  be  performed.  The 
order  appealed  from  is  affirmed. 

Pemberton,  C.  J.,  concurs. 

De  Witt,  J.,  not  sitting. 

WATER  COMPANIES— DUTY  TO  FURNISH  WATER.— A  wa- 
ter company  having  a  franchise  to  furnish  water  to  a  city  and  Its  in- 
habitants assumes  a  public  duty,  part  of  which  is  to  furnish  water 
to  all  such  Inhabitants  at  reasonable  rates  and  not  to  charge  any 
of  them  prices  not  charged  to  all  others  for  a  like  service  and  un- 
der similar  conditions:  American  Water  Works  Co.  v.  State,  46  Neb. 
194;  50  Am.  St  Rep.  6ia 
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MINING  LAWS— DISCOVERY  SUFFICIENT  TO  JUSTIFY 
THE  LOCATION  OF  A  QUARTZ  CLAIM.— It  is  not  essential,  in 
order  to  sustain  tlie  location  of  a  mining  claim,  that  tlie  vein  discov- 
ered contain  mineral,  quartz,  or  ore  of  such  a  nature  that  a  practical 
miner,  if  he  encountered  it,  would  feel  justified  in  following  it  up,  and 
developing  it.  An  instruction  to  this  effect  is  erroneous.  If  the  rock 
discovered  is  in  place,  and  carries  enough  precious  metal  in  it  to 
justify  the  locator  in  expending  time  and  money  in  prospecting  and 
developing  the  grouud-  located,  the  discovery  is  valid,  and  a  loca- 
tion thereof  may  be  made,  no  matter  what  the  locator's  vocation 
may  be. 

MINING  LAWS— DISCOVERY,  WHAT  IS.— When  a  locator 
finds  rock  in  place,  containing  mineral,  he  has  made  a  discovery 
within  the  meaning  of  the  statute  authorizing  the  location  of  min- 
ing claims,  whether  the  roclt  is  rich  or  poor,  whether  it  assays  high 
or  low.  It  is  the  finding  of  the  mineral  in  the  rock  in  place,  as  dis- 
tinguished from  float  rock,  that  constitutes  a  discovery,  and  war- 
rants the  prospector  in  making  a  location  of  a  mining  claim.  Nor 
need  the  locator  expect  to  find  a  paying  mineral  in  the  particular 
crevice,  vein,  or  seam  in  which  he  finds  the  rock  in  place.  It  is  suf- 
ficient that  he  expects  by  following  up  that  crevice,  vein,  or  seam 
to  find  a  main  body  of  ore  of  commercial  value  within  the  ground 
located. 

JURY  TRIAL.— INSTRUCTIONS  SHOULD  AVOID  ANY 
STATEMENT  OF  THE  EVIDENCE  which  may  indicate  the  con- 
clusions of  the  judge  respecting  the  facts  directly  disputed  on  the 
triaL 

Suit  to  determine  adverse  claims  to  mining  ground.  The 
plaintiffs'  title  was  founded  on  a  location  ma(le  May  12,  1891, 
called  the  Grafton  Lode.  The  defendants  relied  upon  a  like  lo- 
cation, made  December  10,  1889,  called  the  Silver  Safe  Lode. 
Part  of  the  same  ground  was  located  in  April,  1890,  by  Peter 
Eush,  as  a  stone  quarry.  He  conveyed  to  Condon  on  November 
10,  1890,  who,  in  April  of  the  same  year,  had  become  an  owner  in 
the  Silver  Safe  Lode,  and  so  continued  until  September,  1893, 
when  he  conveyed  to  Kenkle,  one  of  the  defendants  in  the  pres- 
ent action.  On  the  trial  it  was  claimed  that  the  work  done  by 
Condon  in  December,  1890,  in  the  Eush  stone  quarry  amounted 
to  an  abandonment  of  the  claim  under  the  Silver  Safe  Lode,  and 
that  the  original  discovery  upon  which  that  claim  was  located 
was  not  suflBcient.  The  j  ury  returned  a  verdict  for  the  plaintiffs, 
and  a  motion  for  a  new  trial  was  made  by  the  defendants,  which, 
being  denied,  they  appealed. 

Max  Waterman  and  H.  G.  Mclntire,  for  the  appellants. 

Toole  &  Wallace,  for  the  respondents. 
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*®®  HUNT,  J.  The  principal  question  in  this  case  turns- 
upon  the  instructions.  The  court,  after  stating  to  the  jury  that 
three  steps  are  indispensable  to  a  valid  location  of  a  mining  claim 
— to  wit:  1.  A  discovery;  2.  A  marking  of  the  boundaries;  and 
3.  A  record — charged  in  relation  to  a  discovery  as  follows: 

"On  this  point  you  are  advised  that,  to  make  a  discovery  the- 
would-be  locator  must  have  found  a  vein  or  crevice  of  mineral- 
bearing  quartz,  rock,  or  ore  in  place,  with  at  least  one  well- 
defined  wall.  A  vein  or  crevice  is  said  to  exist  when  ore  is  found 
within  defined  boundaries,  and,  if  the  boundaries  are  well  de- 
fined, slight  evidence  of  ore  may  be  sufficient;  while,  on  the  other 
hand,  a  clearly  defined  ore  body,  with  one  well-defined  wall,  will 
be  enough.  The  matter  within  the  boundaries  must  be  mineral- 
bearing  quartz,  rock,  or  ore;  and,  before  a  sufficient  discovery  to- 
justify  a  location  can  be  said  to  have  ^*^  been  made,  there  must 
have  been  found  a  vein,  the  course  of  which  can  be  readily  deter- 
mined through  the  surrounding  rock,  and  that  this  vein  must 
contain  mineral,  quartz,  or  ore  of  such  a  nature  ns  that  a  pmcti- 
cal  miner,  if  he  encountered  it,  would  feel  justified  in  following 
it  up,  or  developing  it,  from  the  reasonable  expectation  of  finding 
paying  mineral  as  the  result  of  his  developing  the  vein;  so  that 
mere  water  cracks  or  seams  in  the  native  rock  or  a  mere  stringer 
or  offshoot,  would  not  necessarily  constitute  a  discovery.  In  other 
words,  if  there  was  not  enough  found  to  justify  a  practical  miner 
in  entertaining  a  reasonable  hope  of  finally  encountering  paying 
mineral  in  this  particular  crevice  or  vein,  by  developing  or  fol- 
lowing it,  then  what  was  found  would  not  be  a  discovery  in  law — 
would  not  justify  a  location — and  any  location  made  thereon 
would  be  invalid.  And  tliis  discovery  must  be  so  made  before  the 
boundaries  are  marked,  for  a  location  void  when  made,  for  want 
of  ^sufficient  discovery''  as  above  defined,  could  not  be  made  good 
by  the  locator  afterward  finding  what  would  be  in  law  considered 
a  good  discovery." 

The  court  afterward  stated  and  elaborated  the  plaintiffs'  con- 
tention by  the  following  instruction:  "The  plaintiffs  insist  that 
the  ground  was  open  to  location  in  May,  1891,  for  these  reasons: 
First,  while  admitting  the  marking  of  the  boundaries  and  record 
of  the  Silver  Safe  in  December,  1889,  they  say  that  there  was  not, 
by  Brooks  or  his  colocator,  before  they  marked  their  boundaries, 
any  such  discovery  as  the  law  requires,  i.  e.,  as  a  practical  miner 
would  have  felt  justified  in  developing,  with  the  reasonable  ex- 
pectation of  finally  finding  paying  mineral  in   that    particular 
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■seam.  Tliey  also  insist  that  the  persons  claiming  under  the  Sil- 
ver Safe  claim  abandoned  their  claim  in  the  fall  of  1890,  and 
tried  to  secure  the  ground  under  a  different  location,  called  the 
Rush  placer  or  stone  quarry  claim;  and  they  further  say  that' 
the  Silver  Safe  claimants  forfeited  their  claim,  if  any  they  ever 
had,  by  failing  to  perform  one  hundred  dollars'  worth  of  work 
or  improvements  on  and  for  the  benefit  of  the  Silver  Safe  lo- 
cation in  the  year  1890." 

**^  In  the  use  of  words  (italicized  by  us,  for  better  illustration) 
restricting  a  discovery  to  such  a  crevice  or  vein  as  a  practical 
miner  alone  would  have  felt  justified  in  developing,  with  the  rea- 
fionable  expectation  of  finally  finding  paying  mineral  in  that  par- 
ticular seam,  the  court  clearly  erred.  The  error  was  not  alone  in 
laying  down  a  rule  limiting  a  valid  discovery  to  such  as  a  practi- 
cal miner  would  feel  justified  in  developing,  with  reasonable  ex- 
pectation of  finding  ore  of  commercial  profit,  present  or  prospect- 
ive, but  extended  as  well  to  the  language  of  the  charge  which 
limited  such  justification  to  the  expectation  that  paying  mineral 
would  be  found  in  that  particular  seam  upon  which  a  discovery 
was  made. 

The  statutes  of  the  United  States  (Rev.  Stats.,  sees.  2319,' 
2320),  and  the  interpretations  placed  upon  them  by  the  supreme 
court,  so  far  as  we  are  advised,  have  never  required  as  a  pre- 
requisite to  the  location  of  a  mining  claim  that  a  locator  dis- 
cover rock  in  place  bearing  any  of  the  precious  metals  named  in 
the  statute  sufiicient  to  justify  persons  pursuing  any  particular 
phase  of  any  particular  occupation  in  life  only,  as  distinguished 
from  any  others,  in  expending  time  and  means  in  prospecting 
and  developing  the  ground  within  the  limits  of  the  location. 

Any  person  may  become  a  prospector  by  exploring  a  region 
of  country  for  mineral;  any  person  qualified  by  reason  of  citizen- 
ship in  the  United  States  may  make  a  valid  location  of  a  mining 
claim  by  compliance  with  the  law;  and  if  the  rock  discovered 
by  such  a  person  is  in  place,  and  carries  enough  precious  metal  in 
it  to  justify  the  locator  in  expending  his  time  and  money  in  pros- 
pecting and  developing  the  ground  located,  such  a  discovery  is 
valid,  and  a  location  thereof  may  be  made,  no  matter  what  the 
locator's  vocation  may  be.  The  law  does  not  discriminate.  Its 
justification  to  locate  extends  to  any  citizens  complying  with  its 
requirements;  not  only  to  the  miner,  whose  experience  lies  in 
years  of  toil,  but  to  the  geologist,  whose  life  has  been  in  books 
of  science,  and  to  any  other  citizen,  regardless  of  his  calling. 
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When  the  validity  of  a  mining  location  is  assailed  upon  the  ^** 
ground  of  no  sufficient  discovery,  and  there  arises  a  question  of 
whether  the  locator  was  justified  in  expending  his  time  and 
money  in  prospecting  and  developing  the  ground  located,  then, 
of  course,  the  testimony  of  mining  men,  including  practical  and 
scientific  miners,  geologists,  and  mineralogists,  is  most  valuable,. 
to  the  end  that  the  court  and  jury  may  correctly  determine  if  the 
locator  has  made  a  discovery  of  rock  in  place  carrying  precious 
metal  sufficient  to  warrant  his  expending  time  and  money  in 
prospecting  and  developing  his  located  ground.  Such  testimony 
fixes  the  character  of  the  rock,  the  nature  of  the  vein  or  seam 
or  crevice,  the  formation  of  the  country  about,  whether  there  is 
a  well-defined  wall  or  not,  the  probabilities  of  the  result  of  future 
development  work,  and  in  other  material  ways  assists  the  court  or 
jury  in  arriving  at  a  just  conclusion  as  to  the  existence  or  non- 
existence of  the  facts  plainly  essential  as  bases  for  such  justifica- 
tion. But,  if  the  justification  is  found,  it  is  a  justification  to  the 
locator  by  reason  of  the  existence  of  facts,  mineralogical  and  geo- 
logical; while,  if  such  facts  exist,  the  justification  exists,  and 
whether  or  not  it  is  such  a  justification  as  the  practical  miner 
would  avail  himself  of  is  not  of  vital  import. 

We  find  in  the  case  of  Book  v.  Justice  Min.  Co.,  58  Fed.  Eep. 
106,  a  discussion  of  what  constitutes  a  "discovery**  within  the 
meaning  of  the  United  States  statute.  More  than  ordinary  re- 
spect is  due  to  the  opinion  because  it  is  rendered  by  Judge  Haw- 
ley,  who  enjoys  in  a  peculiarly  high  degree  the  respect  of  the 
courts  and  bar  alike  for  his  great  learning  upon  the  law  of  min- 
ing rights.    We  quote  as  follows  from  the  opinion: 

"What  constitutes  a  discovery  of  a  vein  or  lode,  within  the 
meaning  of  the  statute?  Section  2320  of  the  Kevised  Statutes 
provides  that  'mining  claims  upon  veins  or  lodes  of  quartz  or 
other  rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin,  cop- 
per, or  other  valuable  deposits,  heretofore  located,  shall  be  gov- 
erned as  to  length  along  the  vein  or  lode  by  the  customs,  regula- 
tions, and  laws  in  force  at  the  date  of  their  location.  A  mining 
claim  located  after  the  tenth  day  of  May,  1872,  whether  located 
by  one  or  more  persons,  may  equal,  but  shall  *^^  not  exceed,  fif- 
teen hundred  feet  in  length  along  the  vein  or  lode;  but  no  lo- 
cation of  a  mining  claim  shall  be  made  until  the  discovery  of  the 
vein  or  lode  within  the  limits  of  the  claim  located.*  The  words, 
'vein  or  lode,'  in  the  last  clause  of  this  statute,  were  evidently  in- 
tended to  apply  to  such  veins  or  lodes  as  were  described  in  the 
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first  section,  and  to  have  the  same  meaning,  viz.,  «i  vein  or  lode 
*of  quartz  or  other  rock  in  place  bearing  gold,  silver,'  etc.  The 
statute  was  intended  to  be  liberal  and  broad  enough  to  apply  to 
any  kind  of  lode  or  vein  of  quartz,  or  other  rock-bearing  mineral, 
in  whatever  kind,  character,  or  formation  the  mineral  might  be 
found.  It  should  be  so  consti-ued  as  to  protect  locators  of  min- 
ing claims,  who  have  discovered  rock  in  place  bearing  any  of  the 
precious  metals  named  therein,  sufficient  to  justify  the  locators 
in  spending  their  time  and  money  in  prospecting  and  develop- 
ing the  ground  located.  It  must  be  borne  in  mind  that  the  veins 
and  lodes  are  not  always  of  the  same  character.  In  some  mining 
districts,  the  veins,  lodes,  and  ore  deposits  are  so  well  and  clearly 
defined  as  to  avoid  any  question  being  raised.  In  other  localities, 
the  mineral  is  found  in  seams,  narrow  crevices,  cracks,  or  fissures 
in  the  earth,  the  precise  extent  and  character  of  which  cannot  be 
fully  ascertained  until  expensive  explorations  are  made,  and  the 
continuity  of  the  ore  and  existence  of  the  rock  in  place  bearing 
mineral  is  established.  It  never  was  intended  that  the  locator  of 
a  mining  claim  must  determine  all  these  facts  before  he  would 
be  entitled,  under  the  law,  to  make  a  valid  location.  Every  vein 
or  lode  is  liable  to  have  barren  spots  and  narrow  places,  as  well  as 
rich  chimneys  and  pay  chutes,  or  large  deposits  of  valuable  ore. 
When  the  locator  finds  rock  in  place  containing  mineral,  he  has 
made  a  'discovery,'  within  the  meaning  of  the  statute,  whether 
the  earth  or  rock  is  rich  or  poor,  whether  it  assays  high  or  low. 
It  is  the  finding  of  the  mineral  in  the  rock  in  place,  as  distin- 
guished from  float  rock,  that  constitutes  the  discovery,  and  war- 
rants the  prospector  in  making  a  location  of  a  mining  claim." 

It  will  be  observed  that  throughout  the  language  of  Judge  ^** 
Ilawley  he  does  not  establish  any  standard  of  judgment  by  which 
to  warrant  a  justification,  except  the  existence,  and  expected  ex- 
istence, of  geological  or  mineralogical  facts  from  which  certain 
reasonable  conclusions  are  authorized  to  be  drawn.  The  probable 
conduct  of  the  practical  miner  or  his  beliefs  are  not  regarded 
as  rules  or  tests  of  the  justification  for  the  guidance  of  locators. 
Indeed,  throughout  his  whole  succinct  and  carefully  considered 
statement  of  the  law,  as  quoted,  the  learned  judge  does  not  use 
the  word  "miner"  at  all,  but  lays  stress  upon  the  liberality  of  the 
statute,  which  protects  the  locator  in  his  discovery  and  location 
if  rock  in  place  is  found  containing  precious  metals,  sufficient  to 
justify  such  locator  in  prospecting  and  developing  the  ground 
located. 
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N"or  must  tlie  discoverer  expect  to  find  paying  micferal  in  that 
particular  crevice  or  vein  or  seam  in  which  he  finds  his  rock  in 
place  bearing  metal,  before  he  can  make  a  valid  location.  This  is 
plain  by  a  study  of  Judge  Hawley's  opinion,  by  the  law  generally, 
and  by  the  light  of  common  knowledge.  If  a  prospector  in  a 
mining  region  discover  a  seam  with  a  well-defined  wall,  bearing 
indications  of  mineral  sufficient  to  justify  him  in  spending  his 
time  and  money  in  following  it,  in  expectation  of  finding  a  main 
body  of  ore  of  commercial  value  within  the  ground  located,  a 
.  valid  location  of  a  mining  claim  may  be  made,  and  the  expecta- 
tion need  not  be  confined  to  finding  paying  mineral  in  the  partic- 
ular seam  upon  which  the  discovery  is  made. 

Judge  Beatty,  of  Idaho,  in  Montana  Cent.  Ey.  Co.  v.  Migeon, 
68  Fed.  Eep.  811,  after  quoting  from  Book  v.  Justice  Min.  Co., 
58  Fed.  Eep.  106,  said  that  the  late  decisions  establish  "the  liberal 
rule  that  it  is  not  necessary  to  the  location  of  a  valid  claim  under 
section  2320  that  ore  of  commercial  value  in  either  quantity  or 
quality  must  first  be  discovered  within  its  limits. 
While  the  practical  observer  will  commend  this  rule,  it  must  be 
reasonably  applied.  To  apply  it  to  every  seam  or  fissure  which 
may  be  filled  with  matter  containing  traces  of  the  precious 
metals,  whether  in  or  remote  from  mineral  country,  whether  val- 
uable or  worthless  as  a  mining  claim,  would  be  a  perversion  of  a 
*^*  liberal  law.  The  vein  or  lode  which  the  statute  directs  must 
be  discovered  before  the  location  of  a  claim  must  be  one  that, 
from  all  its  indications,  has  a  present  or  prospective  commercial 
value,  for  only  'lands  valuable  for  minerals'  are  subject  to  ap- 
propriation as  mineral  claims." 

The  case  at  bar  well  illustrates  the  force  of  these  views.  It  is 
in  evidence  that  in  the  vicinity  of  the  Silver  Safe  location,  at 
Neihart,  the  veins  increase  as  they  go  down;  that  the  seams 
(sometimes  called  "stringers"  in  that  district)  are  regarded  as  in 
close  proximity  to  larger  veins  of  mineral;  that  they  are  usually 
supposed  to  lead  to  veins,  but  sometimes  lead  from  them;  that  in 
that  camp  some  ore-producing  mines,  particularly  one  large  pro- 
ducer, were  only  two  or  three  inches  wide  in  their  main  veins  at 
the  surface.  This  evidence  tends  to  show  that  the  district  is  one 
where  the  mineral  is  found  in  seams  "the  precise  extent  and  char- 
acter of  which  cannot  be  fully  ascertained  until  expensive  explor- 
ations are  made,  and  the  continuity  of  the  ore  and  existence  of 
the  rock  in  place  bearing  mineral  is  established":  Book  v.  Justice 
Min.  Co.,  58  Fed.  Eep.  106. 
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Oftentimes,  in  such  districts,  a  discovery  is  made  on  a  "seam,** 
a  term  often  used  synonymously  with  "stringer,"  and  commonly 
understood  by  miners  to  be  a  crack  or  crevice  filled  by  mineral 
deposit,  and  occurring  in  the  country  rock,  and  by  means  of 
which  the  prospector  anticipates  being  led  to  an  ore  body  or  de- 
posit of  commercial  value.  Upon  such  a  seam  the  evidence  in 
this  case  tends  to  show  the  Silver  Safe  discovery  was  made,  and, 
if  so  made,  the  location  thereof  was  valid  in  law. 

The  pleadings  do  not  positively  aver  an  abandonment  of  the 
defendant's  location,  but  testimony  was  introduced  upon  that 
point,  and  instructions  were  given  covering  the  law  of  abandon- 
ment. Whether  it  is  necessary  to  specially  plead  abandonment 
we  will  not  decide.  The  latest  utterance  of  the  supreme  court  of 
California,  citing  earlier  eases,  is  in  Trevaskis  v.  Peard,  111  Cal. 
599;  where  it  was  held  that  evidence  of  abandonment  may  be 
given  without  a  special  *^®  plea  under  a  denial  of  title.  Where, 
however,  abandonment  is  relied  upon,  it  is  safer  to  plead  it. 

The  appellants  complain  that  the  instructions  assumed  that 
certain  testimony  was  given  which  was  not.  Without  going  into 
any  discussion  of  the  instructions  complained  of,  we  think  that, 
under  our  practice,  courts  should  avoid  any  statement  of  testi- 
mony so  framed  as  to  subject  the  instructions  to  any  well-founded 
charge  of  being  the  court's  conclusion  from  facts  directly  dis- 
puted on  the  trial. 

The  defendants'  objection  to  the  form  of  the  verdict  could  not 
have  operated  to  their  prejudice  in  this  action. 

Judgment  and  order  denying  a  motion  for  a  new  trial  reversed, 
and  cause  remanded,  with  directions  to  grant  a  new  trial. 

Pemberton,  C.  J.,  concurs. 

MINES-  DISCOVERT.— It  Is  not  essential  to  the  validity  of  tlie  lo- 
cation of  a  mining  claim  that  the  discoverer  should  have  found, 
prior  to  his  location  thereof,  that  the  lode  contained  mineral  deposits 
of  sufficient  value  to  justify  worli  to  extract  them;  it  is  sufficient  if 
mineral  deposits  be  discovered  of  such  value  as  to  at  least  justify 
the  exploration  of  the  lode  In  expectation  of  finding  ore  sufficiently 
valuable  to  worlc:  Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont.  309; 
citing  Weibbold  v.  Davis,  7  Mont.  107.  See,  also,  Morrison's  Min- 
ing Rights,  9tb  ed.,  page  28,  where  the  principal  case  la  cited. 
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AN  ACTION  OF  ASSUMPSIT  FOR  MONEYS  HAD  AND  RE- 
CEIVED is  an  equitable  remedy  existing  in  favor  of  one  person  and 
against  another,  wlien  that  other  hafs  received  moneys  either  from 
the  plamtiff  or  from  a  third  person  under  such  circumstances  that 
In  equity  and  good  conscience  he  ought  not  to  retain  the  same,  and 
which,  ex  aequo  et  bono,  belong  to  the  plaintiff. 

EQUITABLE  ASSIGNMENT,  ASSENT  OF  DEBTOR  NOT 
ESSENTIAL  TO.— If  one  in  whose  favor  a  debt  exists,  or  is  to  ex- 
ist in  the  future,  as  where  it  is  to  arise  from  a  contract  already 
made  or  an  arrangement  already  entered  into,  gives  an  order  to  an- 
other for  the  money  so  due,  or  to  become  due,  the  assent  of  the 
debtoi*  Is  not  necessary  to  the  operation  of  such  order  as  an  equita- 
ble transfer  of  the  fund  as  soon  as  it  is  acquired. 

GARNISHMENT  AND  EQUITABLE  TRANSFER,  CON- 
FLICT BETWEEN.— An  order  given  on  a  debtor  for  the  payment  to 
the  person  in  whose  favor  the  order  is  drawn  of  a  debt  then  existing, 
or  in  potential  existence,  though  not  accepted,  takes  precedence  over 
a  subsi-quent  garnishment  of  the  same  debt. 

GARNISHMENT,  OFFICER'S  LIABILITY  FOR  MONEYS 
IMPROPERLY  PAID  TO  HIM.— If,  upon  the  service  of  a  rainish- 
ment,  the  person  garnished  answers  that  he  is  indebted  to  the  judg- 
ment debtor,  and  pays  the  amount  of  the  debt  to  the  officer,  it  hav- 
ing before  such  garnishment  been  assigned  to  another  and  the  debt- 
or notified  of  the  assignment,  the  assignee  cannot  maintain  an  action 
against  the  officer  to  whom  such  payment  is  made.  He  is  justified 
In  receiving  payment^  and  applying  it  upon  the  writ,  and  the  remedy 
of  the  assignee  is  against  the  original  debtor,  who  remains  liable 
notwithstanding  the  payment,  because  he  cannot,  after  notice  of 
the  assignment,  relieve  himself  from  liability  by  payment  to  a  per- 
son other  than  the  assignee. 

GARNISHMENT,  PAYMENT  UNDER,  WHEN  DOES  NOT 
RELIEVE  DEBTOR.— A  debtor  having  notice  of  the  assignment  of 
a  debt  made  by  his  creditor  cannot,  by  paying  moneys  to  an  officer 
Bubsequently  garnishing  the  debt,  under  a  writ  against  the  creditor, 
relieve  himself  from  liability  to  such  assignee. 

Assumpsit  by  the  Merchants'  &  Miners*  National  Bank  against 
Barnes,  a  constable.  The  defendant,  under  a  writ  against  one 
Tyler,  had  about  March  1,  1894,  garnished  the  Granite  Mount- 
ain Mining  Company.  Before  that  time  the  company  had  en- 
tered into  a  contract  with  Tyler  for  hauling  wood,  but  the  con- 
tract ^vas  not  completed  until  March  15, 1894.  In  January,  1894, 
and  after  entering  into  the  contract  with  the  mining  company, 
plaintiff  had  given  an  order  to  the  plaintiff  wherein  he  directed 
the  mining  company  to  deliver  to  the  plaintiff  the  check  to  be- 
come due  on  March  15th  for  hauling  wood.  When  the  order  was 
presented  by  the  plaintiff  to  the  mining  company,  it  did  not  then 
accept  it,  for  the  reasion  that  no  moneys  were  then  due  Tyler, 
but  it  agreed  that  if  Tyler  would  indorse  the  check  to  be  given 
him  in  payment  of  the  contract  for  hauling  wood,  it  would  deliver 


June,  1896.]     Merchants'  etc.  Nat.  Bank  v.  Barnes.       5S7 

the  indorsed  check  to  the  plaintiff.  The  plaintiff,  before  the 
money  was  paid  to  the  defendant  as  constable,  demanded  payment 
thereof  from  the  mining  company,  and  notified  the  defendant  of 
its  claim  to  the  money.  The  money  was,  neveitheless,  by  the 
mining  company  paid  to  the  defendant,  who  applied  it  to  the  sat- 
isfaction of  the  judgment  under  which  the  garnishment  was 
levied.  The  trial  court  gave  judgment  in  favor  of  the  defend- 
ant, and  the  plaintiff  appealed. 

K.  H.  Wliitehill,  for  the  appellant. 

Durfee  &  Brown,  for  the  respondent. 

*^^  HUNT,  J.  An  action  of  assumpsit,  for  money  had  and 
received,  is  a  remedy  equitable  in  its  nature,  existing  in  favor  of 
one  person  against  another,  when  that  other  person  has  received 
money,  either  from  plaintiff  or  a  tliird  person,  under  such  cir- 
cumstances that,  in  equity  and  good  conscience,  he  ought  not  to 
retain  the  same,  and  which,  ex  aequo  et  bono,  belongs  to  plain- 
tiff: Buel  V.  Boughton,  2  Denio,  91;  McFadden  v.  Wilson,  96  Ind, 
253;  Lockwood  v.  Kelsea,  41  N.  H.  185;  Laport  v.  Bacon,  48  Vt. 
176. 

338  rpijg  oi^  doctrine  of  the  common  law,  that  no  ax^tion  of 
contract  can  be  maintained  unless  there  is  privity  of  contract  be- 
tween plaintiff  and  defendant,  no  longer  generally  prevails. 
Thus  under  the  common  law,  as  illustrated  by  the  facts  of  this 
case,  the  mining  company  being  indebted  to  Tyler,  and  Tyler 
having  given  an  order  to  the  bank  for  moneys  due  on  such  debt 
to  this  plaintiff  bank,  the  bank  could  maintain  no  common-law' 
action  against  the  mining  company  to  recover  the  amount,  un- 
less the  mining  company  had  assented  to  the  appropriation,  and 
promised,  either  expressly  or  by  implication,  to  pay  the  money; 
and  in  such  case  the  action  would  not  be  based  upon  any  proper- 
ty or  interest  in  the  fund  acquired  by  the  bank  through  the  or- 
der, but  upon  the  mining  compan/s  promise  to  pay. 

But  the  equitable  rule  is  different.  By  it  an  interest  in  the 
fund  is  recognized,  and  this  interest  arises  through  the  order,, 
which  operates  as  an  assignment,  and  generally  permits  such  in- 
terest to  be  enforced  by  suit,  even  where  the  debtor  upon  whom 
the  order  has  been  drawn  hae  not  assented  to  the  transfer.  In 
this  case,  therefore,  if  the  mining  company,  as  a  debtor  of  Tyler, 
held  money  which  it  was  bound  to  pay  to  Tyler,  and  if  Tyler 
agreed  -with  the  plaintiff  bank  that  the  money  should  be  paid 'to 
the  bank,  and  gave  to  the  bank  an  order  upon  the  mining  com« 


8S8  Merchants'  etc.  Nat.  Bane  v.  Baknes.     [Montana, 

pany  for  the  money,  this  order  creates  an  equitable  interest  or 
property  in  the  fund,  in  favor  of  the  assignee,  the  plaintiff  bank; 
and  it  was  not  necessary  that  the  mining  company  should  con- 
sent or  promise  to  hold  the  money  for,  or  pay  it  to,  the  plaintiff 
bank.  This  doctrine  is  applied  in  cases  where  the  debt  actually 
exists,  or  where  it  exists  in  future.  As  stated  by  Pomeroy  (Pom- 
eroy's  Equity  Jurisprudence,  sec.  1283):  "The  equitable  doctrine 
with  respect  to  the  assignment  of  property  to  be  acquired  in  fu- 
ture is  extended  to  this  species  of  equitable  transfer.  The  fund 
need  not  be  actually  in  being;  if  it  exists  potentially — ^that  is,  it 
it  will,  in  due  course  of  things,  arise  from  a  contract  or  arrange- 
ment already  made  or  entered  into  when  the  order  is  given — the 
-order  will  operate  as  an  equitable  assignment  of  such  fund  as 
soon  as  it  ^^^  is  acquired,  and  will  create  an  interest  in  it  which 
a  court  of  equity  will  enforce":  Brill  v.  Tuttle,  81  N.  Y.  454;  37 
Am.  Eep.  515;  McFadden  v.  Wilson,  96  Ind.  253;  Macomber  v. 
Doane,  2  Allen,  541;  Tripp  v.  Brownell,  12  Cush.  376.  The  or- 
der given,  therefore,  by  Tyler  to  the  plaintiff  bank  upon  the  min- 
ing company  was  a  valid  assignment  of  property  to  be  acquired  in 
the  future,  and  created  in  the  bank  an  interest  in  the  fund  to  be 
acquired,  which  equity  may  enforce. 

Nor  do  we  doubt  the  general  doctrine  contended  for  by  appel- 
lant, that  a  plaintiff  may  waive  an  action  in  tort,  and  sue  in  as- 
sumpsit, where  the  property  has  been  wrongfully  taken,  and  con- 
verted into  money.  "If  a  man,"  says  Addison  on  Torts,  "has 
taken  possession  of  property,  and  sold  or  disposed  of  it,  without 
lawful  authority,  the  owner  may  either  disaffirm  his  act,  and 
treat  him  as  a  wrongdoer,  and  sue  him  for  a  trespass  or  for  a  con- 
version of  property,  or  he  may  affirm  his  acts,  and  treat  him  as 
his  agent,  and  claim  the  benefit  of  his  action,  and  if  he  has  once 
-affirmed  his  acts,  and  treated  him  as  his  agent,  he  cannot  after- 
ward treat  him  as  a  wrongdoer;  nor  can  he  affirm  his  acts  in  part, 
and  avoid  them  as  to  the  rest.  If,  therefore,  goods  have  been 
eold  by  a  wrongdoer,  and  the  owner  thinks  fit  to  receive  a  price 
therefor,  he  ratifies  and  adopts  the  transaction,  and  cannot  after- 
ward treat  it  as  a  wrong." 

But  it  is  unnecessary  to  enter  into  any  discussion  of  this  doc- 
trine in  this  particular  action,  because,  under  the  facts,  we  do 
not  think  that  the  remedy  pursued  by  the  plaintiff  is  correct.  If 
the  case  were  one  where  specific  property  in  the  hands  of  the 
mining  company  had  been  levied  upon  by  the  constable  under 
his  writ,  and  he  had  levied  with  notice  of  the  assignment  by  Tyler 
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to  the  plaintiff  bank,  and  had  sold  the  specific  property  claimed 
by  the  bank,  doubtless  the  action  would  lie,  and  the  case  of 
Young  V.  Marshall,  8  Biug.  43,  would  control,  upon  the  principle 
that  the  sheriff  having  sold  particular  goods  under  a  writ  of 
fieri  facias,  with  notice  of  a  previous  assignment  by  the  defend- 
ant, and  having  paid  over  the  proceeds  of  the  sale  to  the  plaintiff, 
an  action  for  money  had  and  received  ^^^  might  be  maintained" 
to  recover  the  proceeds  of  the  sale  of  the  specific  property.  In 
that  case,  it  was  urged  that  the  property  was  changed  by  the  sale, 
but  it  was  held  by  Alderson,  J.,  that  while  the  property  was 
changed  by  the  sale,  as  between  a  purchaser  and  the  party  against 
whom  the  execution  has  issued,  yet  it  was  not  changed  as  against 
a  party  whose  goods  had  been  wrongfully  taken.  The  same  rule 
is  sustained  in  Notley  v.  Buck,  8  Barn.  &  C.  86.  But  the  case  at 
bar  is  different.  Here  Merrell  &  Co.  placed  a  writ  in  the  hands 
of  the  defendant,  as  constable,  commanding  him  to  attach  the 
debts  due  to  Tyler  by  the  Granite  Mountain  Mining  Company. 
Acting  strictly  in  pursuance  of  the  authority  of  this  writ,  the 
constable  served  the  necessary  notices  upon  the  mining  company, 
telling  them  that  all  funds  in  their  hands  due  to  Tyler  were  at- 
tached to  satisfy  the  claim  of  Merrell  &  Co.  The  mining  com- 
pany, although  it  knew  of  the  assignment  or  order  of  Tyler,  re- 
sponded by  confessing  that  it  had  money  in  its  hands  belonging 
to  Tyler.  The  officer  was  not  obliged,  under  such  circumstances, 
to  disregard  the  acknowledgment  of  the  company,  and  to  desist 
from  further  proceedings  under  his  writ.  When  the  execution  was 
levied,  the  company,  although  notified  of  the  bank's  claim,  with- 
out objection  or  protest  of  any  kind  on  its  part,  paid  the  officer 
the  amount  of  the  claim  of  Merrell  &  Co.  It  thus  again  admitted 
an  indebtedness  to  Tyler.  These  acknowledgments  and  acts  were 
sufficient  to  protect  the  officer  from  liability  in  this  suit.  Under 
such  circumstances  the  answer  of  the  garnishee  was  properly 
taken  as  true~  by  the  officer,  and  in  the  absence  of  any  mistake, 
fraud,  collusion,  or  deception,  the  constable  who  proceeded  un- 
der his  writ  of  execution  was  not  obliged  to  decline  the  money 
which  the  mining  company  confessed  it  owed  to  Tyler,  even 
though  he  was  notified  by  the  bank  of  the  assignment  by  Tyler 
to  the  plaintiff:  Ilaase  v.  Corbin,  2  Mont.  409;  Kelley  v.  Tibbals, 
63  Pa.  St.  408;  Coombs  v.  Davis,  2  Wash.  Ter.  466;  Shinn  on 
Attachments,  sec.  640;  Drake  on  Attachment,  sec.  651  et  seq. 
Of  course,  this  confession  of  the  mining  company  and  payment 
to  the  constable  in  no  way  discharged  its  debt  to  the  plaintiff 
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bank  ^*  in  this  case,  under  the  order  executed  in  favor  of  the 
hank  hy  Tyler:  Chamberlin  v.  Gilman,  10  Colo.  94;  Coleman  r. 
Scott,  27  Neb.  77;  Freeman  on  Executions,  sec.  170.  But,  after 
the  njoney  collected  under  the  execution  has  been  paid  to  the 
creditors  of  Tyler,  we  cannot  see  how  the  conduct  of  the  ofi&cer 
renders  him  liable  to  the  bank,  in  equity  and  good  conscience, 
for  the  payment  of  the  sum  so  collected.  He  proceeded  under  the 
strict  cbmmand  of  his  writ,  and  knowledge  obtained  in  legal 
manner. 

St.  Johns  V.  Charles,  105  Mass.  262,  in  some  respects  resembles 
this  case.  There  St.  Johns  made  a  contract  with  Charles  to  cut 
brusli  for  a  hundred  dollars  in  money  and  the  loose  wood  on  the 
lot.  After  St.  Johns  had  begun  the  job, but,  before  it  was  accept- 
ed by  Charles,  St.  Johns  for  a  consideration  signed  and  gave  to 
Taft  an  order  on  Charles  for  all  the  money  belonging  to  him  for 
cutting  the  brush.  Charles  had  notice  of  the  order,  and  the  con- 
tract was  performed.  Thereafter  Charles  was  requested  to  pay  the 
order  to  Taft,  but  neglected  to  do  so.  After  suit  was  brought  by 
St.  Johns,  Charles,  without  giving  Taft  any  notice  of  it,  paid  St. 
Johns  twenty-five  dollars  in  money,  and  took  his  receipt  in  full 
for  the  contract.  On  the  trial,  Charles  contended  that  he  was  dis- 
charged by  reason  of  the  receipt  in  settlement,  and  that  the  same 
was  a  complete  defense,  notwithstanding  the  order  of  St.  Johns. 
But  the  court  held  that  the  settlement  made  between  St.  Johns 
and  Charles  was  no  bar  or  defense  to  the  right  of  Taft  to  pros- 
ecute suit  for  his  own  benefit,  that  the  effect  of  the  order  was 
to  assign  to  Taft  all  the  money  that  should  be  earned  under  the 
existing  contract,  and  that  the  rights  of  Taft  under  the  assign- 
ment after  notice  could  not  be  defeated  by  a  payment  and  dis- 
charge from  the  assignor. 

It  seems  clear  that  the  plaintiff's  action  lies  against  the  mining 
company,  but,  after  full  consideration,  we  think  that  it  would  not 
be  safe  to  hold  an  officer  liable  who  proceeds,  under  proper  man- 
date, to  satisfy  a  judgment  by  accepting  money  acknowledged,  as 
in  this  case,  to  be  due  from  a  garnishee  to  the  defendant  in  the 
suit  wherein  the  execution  has  issued,  and  ^'*^  where  the  money 
is  paid,  in  accordance  with  such  acknowledgment,  and  without 
objection,  to  the  official. 

The  judgment  and  the  order  denying  a  new  tiial  are  aflSrmecL 

Pemberton,  C.  J.,  concurs. 
De  Witt,  J.,  not  sitting. 
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ASSUMPSIT— NATURE  OF  ACTION.— An  action  for  money  had 
and  received  is  equitable  in  its  nature  and  lies  generally  whenever 
a  bill  in  equity  would  lie:  Culbreath  v.  Culbreath,  7  Ga.  64;  50  Am. 
Dec,  375;  McCrea  v,  Purmort,  16  Wend.  460;  30  Am.  Dec.  103.  Aa 
action  for  money  had  and  received  may  be  maintained  by  one  person 
against  another,  when  the  latter  has  money  to  which  in  equity  and 
good  conscience  the  former  is  entitled:  Lime  Rock  Bank  v.  Plimp- 
ton, 17  I'ick.  159;  28  Am.  Dec.  286;  O'Fallon  v.  Boismenu,  3  Mo. 
405;  26  Am.  Dec.  678,  and  note;  Glascock  v.  Lyons,  20  Ind.  1;  83  Am. 
Dec.  299,  and  note.  See,  especially,  the  extended  note  to  Wells  y, 
Brigham,  52  Am.  Dec.  751. 


State  Savings  Bank  v,  JoHNsoir. 

[18  Montana,  440] 

PENALTY,  ACTION  FOR,  WHAT  IS.~If,  by  the  statutes 
of  a  state,  the  trustees  or  directors  of  a  corporation  become  liable  to 
its  creditors  for  the  amount  of  its  debts  upon  the  failure  to  make 
an  annual  report  required  by  such  statute,  an  action  to  enforce  such 
statute  must,  within  the  meaning  of  the  statute  of  limitations,  be 
d'eemed  an  action  for  a  penalty,  and  must,  therefore,  be  commenced 
within  the  time  specified  in  such  statute  for  commencing  actions  to 
recover  penalties. 

CORPORATIONS,  DIRECTORS'  LIABILITY  FOR  NOT 
MAKING  REPORTS— STATUTE  OF  LIMITATIONS.— If  the  trus- 
tees or  directors  of  a  corporation  are  refiuired  to  make  certain  an- 
nual reports  of  its  existing  indebtedness  and  on  default  of  doing  so 
are  made  liable  to  its  creditors  for  the  debts  due  them,  a  cause  of 
action  accrues  in  favor  of  such  creditors  upon  the  first  default,  and 
the  statute  of  limitations  then  begins  to  run  against  them,  and  the 
fact  that  after  the  c-ompletion  of  another  year,  a  like  default  is 
committed  on  the  part  of  the  trustees  does  not  give  rise  to  a  new 
cause  of  action  as  to  indebtedness  existing  at  the  time  of  the  first 
default,  nor  prevent  the  period  allowed  by  the  statute  of  limitations 
from  being  computed  from  such  original  default. 

Action  against  the  defendants,  as  trustees  of  the  Bighole  Lum- 
ber Company,  a  corporation,  to  recover  indebtedness  due  to  the 
plaintiff  from  such  corporation.  The  liability  of  the  defendants 
for  such  indebtedness  was  claimed  to  have  resulted  from  their 
failure  as  such  trustees  to  file  annual  reports  of  the  indebtedness 
of  the  corporation.  The  indebtedness  existing  in  favor  of  the 
plaintiff  was  of  four  different  amounts,  and  accrued  June  1  and 
June  10,  1891,  and  June  6  and  August  1,  1892.  The  present 
action  was  commenced  in  February,  1894.  The  first  defflult  of 
the  trustees  in  not  making  a  report  occurred  on  September  20, 
1892.  The  defendants  demurred  on  the  ground  that  the  ac- 
tion was  barred  by  the  provisions  of  section  45  of  the  Oode  of 
Civil  Procedure  of  1887,  providing  that  an  action  for  a  penalty 
or  forfeiture  shall  be  commenced  within  one  year  from  the  time 
the  cause  accrues.  The  demurrer  was  sustained  and  Judgment 
entered  in  favor  of  the  defendants,  and  the  plaintiff  appealed. 
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Eobinson  &  Stapleton,  for  the  appellants. 
Corbett  &  Wellcome,  fcr  the  respondents. 

441  DE  WITT,  J.  There  are  only  two  points  to  be  decided  in 
this  case:  (1)  Is  this  an  action  for  a  penalty?  If  it  is,  tl  e  cause 
of  action  accrued  as  to  some  items  on  September  20,  ^^a  igOl, 
and  in  1892  as  to  others,  when  the  trustees  failed  to  make  their 
reports,'  and  more  than  one  year  elapsed  from  then  to  the  com- 
mencement of  this  action.  This  would  be  sufficient  to  dispose  of 
the  case,  except  that  it  is  contended  further  (2)  that,  even  if 
the  year's  limitation  has  run  since  September  20,  1891  or  1892, 
still  it  appears  by  the  complaint  that  the  trustees  again  defaulted 
on  September  20,  1893,  and  therefore  again  started  the  cause  of 
action  running.    These  two  questions  will  be  examined. 

1.  Is  the  actiqp  one  for  a  penalty?  We  have  no  doubt  that  this 
action  is  one  for  a  penalty,  as  far  as  the  application  of  the  stat- 
ute of  limitations  is  concerned:  Halsey  v.  McLean,  12  Allen,  439; 
90  Am.  Dec.  157;  Merchants'  Bank  v.  Bliss,  35  N.  Y.  412;  Ken- 
on  Business  Corporations;  Larsen  v.  James,  1  Colo.  App.  313; 
Irvine  v.  McKeon,  23  Cal.  472;  Chase  v.  Curtis,  113  U.  S.  452; 
Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  188;  2  Morawetz  on 
Private  Corporations,  sec.  907;  3  Thompson  on  Corporations, 
sees.  4144,  4166;  1  Cook  on  Stocks  and  Stockholders,  sec,  223. 

A  statute  of  this  nature  is  not  universally  held  to  be  penal: 
Thompson  on  Corporations,  sec.  4165;  Morawetz  on  Private  Cor- 
porations, sec.  907,  et  seq.  But  we  are  of  opinion  that,  in  apply- 
ing the  appropriate  section  of  the  statute  of  limitations,  the  ac- 
tion is  classified  as  penal:  Gans  v.  Switzer,  9  Mont.,  413;  Elkhorn 
Trading  Co.  v.  Tacoma  Min.  Co.,  16  Mont.  322;  Wethey  v.  Kem- 
per, 17  Mont.  491. 

Therefore,  the  action  being  for  a  penalty,  the  cause  of  action 
is  barred  in  one  year  from  the  accruing  thereof:  Code  Civ.  Proc, 
1887,  sec.  45.  The  accounts  against  the  corporation  matured  at 
different  times  during  the  years  1891  and  1892.  The  trustees 
defaulted  in  making  their  report,  required  by  law,  both  in  1891 
and  1892,  and,  indeed,  during  every  year.  As  to  some  of  the  ac- 
counts, the  cause  of  action  arose  against  the  trustees  upon  their 
default  in  1891,  and  upon  others  in  1892.  This  action  was  com- 
menced in  1894.  Therefore  as  to  all  of  the  aKJcounts  more  than 
one  year  had  run  since  the  accruing  of  the  liability  by  the  trus- 
tees by  reason  of  their  default  in  filing  the  papers  required  by 
law, 

**3  2.  These  views  would  be  sufficient  for  the  decision  of  the 
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case  were  it  not  that  the  appellant  makes  another  contention. 
It  is  this:  That  while  the  liability  which  a  trustee  had  incurred 
by  reason  of  his  default  on  September  20, 1892,  was  barred  in  one 
year — that  is  to  say  on  September  20,  1893 — still  he  defaulted 
again  on  September  20,  1893,  and  another  period  of  one  year's 
liability  commenced  to  run.  But  this  view  is  not  sustained  by  the 
decided  cases.  The  case  of  Gans  v.  Switzer,  9  Mont.  413,  is  not, 
in  its  facts  in  point  upon  this  proposition.  We  have  not  been 
able  to  find  that  any  of  the  text-writers  sustain  the  position  of  the 
appellant,  except  that  Mr.  Kerr,  in  his  work  on  Business  Corpo- 
rations, at  page  183,  makes  the  following  remarks: 

"A  trustee  in  office  at  the  time  the  corporation  fails  to  make 
its  annual  report  is  liable  for  all  the  existing  debts  of  the  com- 
pany, and  such  as  may  thereafter  be  contracted  until  the  report 
is  filed;  and  such  liability  attaches  upon  each  default  of  the  com- 
pany as  long  as  the  trustee  remains  in  office,  so  that,  although 
there  have  been  similar  successive  defaults  of  the  company,  and 
the  first  of  which  was  more  than  three  years  before  suit  brought, 
but  the  last  within  three  years,  the  action  is  maintainable  upon 
the  last  default,  and  the  statute  of  limitations  is  not  a  bar.  A 
new  and  original  liability  is  created  on  each  default,  and,  if  any 
of  the  defaults  are  within  three  years,  such  default  may  be  made 
the  foundation  of  the  action.  The  creditor  is  not  bound  to  con- 
fine himself  to  the  first  default." 

The  authority  of  the  writer  for  this  statement  Is  in  the  case  of 
Nimmons  v.  Tappan,  2  Sweeney,  652.  This  case  was  decided  in 
the  superior  court  of  the  city  of  New  York  in  1870.  Mr.  Kerr's 
book  was  written  in  1890,  and  it  seems  that  he  takes  his  law 
from  a  decision  of  a  nisi  prius  court,  when  it  was  the  fact  that  at 
that  time  the  court  of  appeals  of  New  York  had  held  precisely 
the  contrary:  Losee  v.  Bullard,  79  N.  Y.  404;  Rector  etc.  of  Trin- 
ity Church  V.  Vanderbilt,  98  N.  Y.  170.  In  the  former  case,  in 
the  court  of  appeals,  Rapallo,  J.,  said: 

"The  appellants  claim  that  the  failure  to  file  the  certificate 
^'**  in  each  year  after  1868  created  a  new  liability  on  the  part  of 
the  defendant,  and  that  consequently  the  default  in  1873  and  the 
subsequent  years  can  be  resorted  to  for  the  purpose  of  maintain- 
ing this  action  and  avoiding  the  effect  of  the  statute  of  limita- 
tions. We  think  this  position  untenable  for  two  reasons.  In  the 
first  place  the  statute  requires  that  the  action  be  brought  within 
three  years  from  the  time  the  cause  of  action  accrued.  This  ac- 
tion was  for  a  statutory  penalty.  This  penalty,  if  it  ever  was  in- 
Ah.  8r.  Kef.,  You  LYL— SB 
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curred,  was  completely  incurred  in  1868,  and  the  testator  of  the 
plaintiffs  could  then  have  brought  his  action  therefor.  We  do  not 
think  that  the  continuance  of  the  default  in  successive  years  had 
the  effect  of  renewing  the  liability  of  the  respondent,  as  would 
a  new  promise  or  a  payment  on  account  in  the  case  of  a  liability 
founded  on  a  contract":  Losee  v.  Bullard,  79  N.  Y.  406.  No  au- 
thority for  appellant's  position  is  presented,  other  than  this  dis- 
credited case  of  Nimmons  v.  Tappan,  2  Sweeney,  652. 

We  are  of  opinion  that  the  demurrer  to  the  complaint  wai 
properly  sustained,  and  the  judgment  will  therefore  be  affirmed 

Hunt,  J.,  concurs. 

Pemberton,  C.  J.,  not  sitting. 


A  PENALTY  Is  in  the  nature  of  punishment  for  the  nonperfor-ja- 
ance  of  an  act  or  for  the  performance  of  an  unlawful  act:  WoolYte^- 
ton  V.  Taylor,  132  111.  197;  22  Am.  St.  Rep.  521;  Harbor  Commrs,  v. 
Redwood  Co.,  88  Cal.  491;  22  Am,  St.  Rep.  321.  A  liability  imposed 
by  statute  upon  a  certain  class  of  persons,  as,  for  instance,  the  of- 
ficers or  stoeliholderg  of  a  corporation,  which  is  ma<le  dependent 
upon  the  contingency  of  their  failing  to  perform  some  duty  required 
by  the  statute,  is  in  the  nature  of  a  penalty:  Extended  note  to  Att- 
riU  V.  Huntington,  14  Am.  St.  Rep.  352. 


Baker  v.  Bartlett. 

[18  Montana,  446.] 

NOTICE  FROM  RECORD  OF  MORTGAGE  CONTAINING 
AN  INCORRECT  DESCRIPTION.— The  record  of  a  mortgage  of  lot 
16  in  blocli  67  is  not  notice  of  an  intention  to  mortgage  lot  16  in 
block  57,  though  the  mortgagors  were  the  owneos  of  that  lot  and  not 
of  the  one  described  in  the  mortgage. 

CONVEYANCES— LIS  PENDENS.— The  filing  of  a  notice  of 
lis  pendens  is  not  a  conveyance,  nor  is  the  person  filing  it  a  pur- 
chaser, and,  as  such,  protected  against  pre-existing  unrecorded  con- 
veyances. 

UNRECORDED  CONVEYANCES.— LIS  PENDENS  AF- 
FECTS OjSLY  persons  acquiring  SOME  INTEREST  IN  TUB 
PROPERTY  AFTER  THE  PILING  OF  THE  NOTICE  OF  THE 
PENDENCY  OF  THE  SUIT.  Hence,  a  person  having  a  convey- 
ance from  one  of  the  parties  executed  before  that  time  is  not  af- 
fected, though  such  conveyance  Is  not  recorded  and  the  plaintiff  has 
no  notice  of  It. 

Suit  to  reform  and  foreclose  a  mortgage  executed  by  J.  H. 
Bartlett  and  wife  to  Thomas  Leonard,  and  by  him  assigned  to  the 
plaintiff,  Hannah  Baker.  The  mortgagors  made  no  defense,  but 
L.  H.  Sinclair  intervened.  Bartlett,  in  October,  1892,  was  the 
owner  of  lot  16  in  block  57  in  the  city  of  Anaconda,  and  intend- 
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ed  to  execute  a  mortgage  thereof,  but,  by  mistake  of  the  scrivener, 
the  figures  67,  in  stead  of  57,  were  written  in  the  mortgage.  On 
October  15,  1693,  the  intervener  bought  of  Bartlett  lot  16  in 
block  57,  without  any  knowledge  of  the  mortgage  sued  upon. 
Before  making  his  purchase,  he  procured  an  examination  of  the 
record  to  be  made  for  encumbrances  upon  lot  16  in  block  57,  and 
received  a  report  that  there  were  none.  He  paid  the  full  pur- 
chase price  of  the  property  without  having  any  notice  of  the 
mortgage.  The  present  suit  was  brought  on  December  8,  1893, 
and  a  notice  of  its  pendency  was  filed  on  the  11th  of  the  same 
month,  but  the  deed  of  the  intervenor  was  not  recorded  until  ten 
days  later,  but  we  infer  from  the  opinion  of  the  court  that  its  exe- 
cution, us  well  as  the  payment  of  the  purchase  price,  antedated 
the  commencement  of  this  suit.  The  trial  court  decided  that  the 
plaintiff  was  not  entitled  to  the  reformation  or  foreclosure  of  the 
mortgage  as  against  the  intervenor  Sinclair,  and  therefore  ren- 
dered judgment  in  his  favor,  and  the  plaintiff  appealed. 

C.  R.  Middleton  and  0.  F.  Goddard,  for  the  appellant. 

James  R.  Gross,  for  the  respondent. 

**''  DE  WITT,  J.  Two  questions  are  presented  by  this  ap- 
peal. First.  The  plaintiff  contends  that  the  intervenor  was 
guilty  of  negligence  in  not  further  examining  the  records  for  en- 
cumbrances. There  is  nothing  meritorious  in  this  contention, 
for  no  matter  what  examination  had  been  made  of  the  records 
no  encumbrance  would  have  been  found  upon  lot  16,  block  57, 
which  was  the  property  owned  by  the  mortgagors.  The  fact  that 
they  had  given  the  mortgage  on  lot  16,  block  67,  *■***  was  not 
notice  that  they  intended  it  to  be  a  mortgage  on  lot  16,  block  57: 
Goodrich  Lumber  Co.  v.  Davie,  13  Mont.  76. 

The  other  question  is  the  one  which  engaged  the  serious  at- 
tention of  the  district  court.  The  intervenor,  Sinclair,  bought 
in  absolute  good  faith,  for  an  adequate  and  valuable  considera- 
tion, and  without  actual  notice  of  the  mortgage.  Therefore,  the 
question  remains:  Did  the  purchaser,  the  intervenor,  have  con- 
structive notice  under  the  law?  Plaintiff's  action  to  reform  and 
foreclose  the  mortgage  on  lot  16,  block  57,  was  commenced  and 
notice  of  lis  pendens  was  filed  before  Sinclair  recorded  his  deed. 
Therefore,  does  the  commencement  of  this  action  affecting  real 
estate  and  the  filing  of  a  notice  of  lis  pendens  take  precedence  of 
a  deed  executed  prior  to  the  filing  of  the  notice  of  lis  pendens  but 
recorded  subsequent  thereto?    Under  our  law,  the  commence- 
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ment  of  an  action  is  not  notice  to  persons  who  may  deal  with  the 
subject  of  the  action,  but  the  filing  of  a  notice  of  lis  pendens  ia 
Buch  notice.  Our  statute  at  the  time  of  the  transactions  in- 
volved in  this  action  was  as  follows: 

"In  an  action  affecting  the  title  or  the  right  of  possession  of 
real  property,  the  plaintiff,  at  the  time  of  filing  the  complaint,^ 
and  th^  defendant,  at  the  time  of  filing  his  answer,  when  af- 
firmative relief  is  claimed  in  such  answer,  or  at  any  time  after- 
ward, may  record  in  the  office  of  the  recorder  of  the  county  in 
which  the  property  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties  and  the  object  of  the 
action  or  defense,  and  a  description  of  the  property  in  that  coun- 
ty affected  thereby.  From  the  time  of  filing  such  notice  for  rec- 
ord only  shall  a  purchaser  or  encumbrancer  of  the  property  af- 
fected thereby  be  deemed  to  have  constructive  notice  of  the  pend- 
ency of  the  action,  and  only  of  its  pendency  against  parties 
designated  by  their  real  name":  Code  Civ.  Proc,  1887,  sec.  70. 

Our  statute  as  to  the  conveyance  of  realty  (Comp.  Stats.  1887, 
div.  u),  provides  as  to  the  recording  thereof  as  follows: 

^'*'*  "Section  259.  Every  such  conveyance  and  instrument  in 
"writing,  acknowledged  or  proved  and  certified  and  recorded  in 
the  manner  prescribed  in  this  chapter,  from  the  time  of  filing  the 
Bame  with  the  recorder  for  record,  shall  impart  notice  to  all  per- 
sons of  the  contents  thereof,  and  subsequent  purchasers  and 
mortgagees  shall  be  deemed  to  purchase  and  take  with  notice. 

"Section  260.  Every  conveyance  of  real  estate  within  this 
state  hereafter  made,  which  shall  not  be  recorded  as  provided  for 
in  this  chapter,  shall  be  deemed  void  as  against  any  subsequent 
purchaser  in  good  faith  and  for  a  valuable  consideration  of  the 
same  real  estate,  or  any  portion  thereof,  where  his  own  convey- 
ance shall  be  first  duly  recorded." 

There  is  no  question  of  the  good  faith  of  Sinclair  involved  in 
this  case.  That  was  settled  in  his  favor  by  the  findings  of  the 
court,  which  are  not  now  attacked.  He  bought  with  no  actual 
notice.  Furthermore,  he  is  not  bound  by  any  constructive  no- 
tice by  reason  of  the  record  of  the  mortgage,  for  the  reason,  as 
above  noted,  that  the  mortgage  did  not  describe  the  premises, 
which  are  now  the  subject  of  this  action.  The  only  question  left 
is  whether  the  notice  of  lie  pendens  is  such  a  notice  under  the 
recording  laws  that  the  claims  of  the  plaintiff  set  up  in  the  com- 
plaint shall  take  precedence  of  Sinclair's  deed.  The  filing  of  the 
notice  of  lis  pendens  is  a  statutory  matter,  and  the  decision  of 
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this  case  depends  upon  a  construction  of  our  statutes,  above 
quoted.  Tlie  decisions  under  different  statutes  are  not  in  point. 
Looking  to  section  2G0,  above  quoted,  and  reviewing  its  terms 
seriatim,  and  applying  them  to  the  facts  in  the  case  at  bar,  we 
observe  that  the  deed  of  Bartlett  to  Sinclair  is,  in  the  language  of 
section  360,  "a  conveyance  of  real  estate  within  the  state.'*  It 
was,  following  the  language  of  the  section  further,  "not  recorded 
a,s  provided  for  in  this  chapter."  It  is  therefore,  using  the  sec- 
tion's language  again,  to  "be  deemed  void  as  against  any  subse- 
quent purchaser  in  good  faith  and  for  a  valuable  consideration  of 
the  same  real  estate  or  any  portion  thereof,  where  his  own  con- 
veyance shall  be  first  duly  recorded."  Here  we  meet  the  first  '**** 
question  for  consideration.  Was  the  plaintiff,  in  filing  her  no- 
tice of  lis  pendens,  a  subsequent  purchaser?  We  construed  these 
words  in  Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont.  558,  575, 
in  which  decision  we  said: 

"We  are  of  opinion  that  the  word  'purchaser,'  as  used  in  sec- 
tion 260,  is  not  employed  in  the  broad  sense  as  indicating  all 
acquisitions  of  title  other  than  by  descent.  We  think  that  the 
word  as  here  used  means  simply  a  buyer  in  the  popular  sense  of 
that  term.  The  whole  spirit  of  the  recording  laws  indicates  this. 
We  think  the  section  means  a  buyer  of  the  same  property  from 
the  same  grantor  in  good  faith,  and  for  a  valuable  consideration, 
and  such  a  buyer  as  records  his  conveyance  prior  to  any  record  of 
conveyance  to  the  first  buyer."  Therefore,  we  are  of  opinion 
that  the  plaintiff  in  this  case,  when  she  filed  her  notice  of  lis 
pendens,  was  not  in  any  sense  a  "buyer"  of  lot  16,  block  57.  She 
was  simply  seeking  to  fix  a  lien  upon  it  and  enforce  that  lien. 

Proceeding  to  the  further  language  of  section  360,  the  section 
applies  to  a  person  "where  his  own  conveyance  shall  be  first  duly 
recorded."  Therefore,  applying  this  statute  to  the  facts  in  the 
case  at  bar,  we  must,  to  sustain  appellant's  contention,  call  a  no- 
tice of  lis  pendens  a  conveyance,  and  must  find  that  it  was  re- 
corded before  the  deed  to  Sinclair.  It  is  true  that  the  notice  was 
recorded  before  the  deed;  but  it  is  also  true  that  a  notice  of  lis 
pendens  is  not  a  conveyance  any  more  than  was  the  person  filing 
it  a  purchaser.  The  case  of  Wamock  v.  Harlow,  96  Cal.  298,  31 
Am.  St.  Rep.  209,  is  wholly  in  accord  with  the  view  which  we 
have  expressed.    In  that  case  the  court  said: 

"Nor  could  the  filing  of  the  lis  pendens,  as  contended  by  coun- 
€el,  operate  as  a  prior  recording  of  a  subsequent  conveyance  so  aA 
to    make    the  deed   executed   by  the  clerk   to  Brison   relate 
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back  to  the  commencement  of  the  action,  as  against  the  deed  to 
Harlow,  which  was  executed  before  the  suit  was  begun,  and  re- 
corded before  the  deed  made  by  the  clerk  to  Brison  was  executed; 
for  Brison  was  not  a  subsequent  purchaser  within  the  meaning  of 
the  statute.  If  he  acquired  title  either  under  the  decree  or  deed, 
it  must  have  been  upon  other  ^^^  grounds.  Nor  was  the  li» 
pendens  such  an  'instrument'  as  the  statute  contemplates.  The 
word  'conveyance,'  as  used  in  sections  1213  and  1214,  of  the  Civil 
Code,  is  defined  by  section  1215,  and  the  word  'instrument,*  a& 
used  in  the  recording  acts,  was  construed  in  Hoag  v.  Howard,  55 
Cal.  564,  where  it  was  held  to  mean  'some  written  paper  or  in- 
strument signed  and  delivered  by  one  person  to  another,  trans- 
ferring the  title  to  or  creating  a  lien  on  property,  or  giving  a 
right  to  a  debt  or  duty/  and  that  it  did  not  include  a  writ  of  at- 
tachment.** 

In  Jones  on  Eeal  Property  and  Conveyancing,  volume  2,  a 
work  published  this  year,  the  following  remarks  are  made  as  to 
notice  of  lis  pendens,  in  section  1559:  "The  doctrine  of  lis  pen- 
dens, however,  is  not  carried  to  the  extent  of  making  it  con- 
structive notice  of  a  prior  unregistered  deed;  as,  for  instance, 
proceedings  to  foreclose  an  unrecorded  mortgage  do  not  consti- 
tute such  a  lis  pendens  as  would  be  notice  to  a  purchaser  of  the 
mortgaged  property.'* 

A  rule  thus  applied  to  an  unrecorded  mortgage  would  equally 
apply  to  a  mortgage  which  does  not  describe  the  land  intended, 
and  which  therefore  was  not  notice  to  a  purchaser.  Upon  the 
same  subject  we  find  the  same  author  remarking  as  follows:  "Lia 
pendens  is  a  harsh  rule  in  all  cases,  and  especially  so  under  our 
statute,  which  does  not  require  a  filing  or  recording  in  the  office 
of  the  register  of  deeds,  and  a  court  will  not  extend  its  provisions 
beyond  that  absolutely  required  by  the  strict  necessities  of  the 
ease.  It  has  never  been  applied,  so  far  as  our  investigation  goes, 
except  where  property,  generally  real  estate,  has  been  in  actual 
litigation  and  the  pleadings  disclose  the  identical  property  which 
is  the  subject  thereof":  Seibel  v.  Bath  (Wyo.,  June  25,  1895),  40 
Pac.  Kep.  756.  "Only  those  persons  are  charged  with  notice,  or 
arc  aft'ccted  by  a  lis  pendens,  who,  pending  the  suit,  purchase 
from  a  party  to  the  suit,  or  derive  title  from  one  so  purchasing.** 

AVe  also  quote  the  following  from  Wade  on  Notice,  section  360: 
4r»a  «q^his  doctrine,  being  originally  invoked  by  courts  of  equity, 
rather  as  a  measure  of  necessity,  to  prevent  a  failure  of  justice^ 
than  on  account  of  its  consistency  with  abstract  justice,  and  be- 
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ing  employed  to  restrain  mere  strangers  from  coming  in  pen- 
dente lite,  by  acquiring  an  interest  in  the  subject  of  litigation,  the 
courts  have  uniformly  refused  to  extend  its  provisions  to  others 
who  were  not  purchasers  in  the  strict  sense  of  the  term.  It  will, 
therefore,  not  affect  either  mortgagees,  whose  securities  are  prior 
to  the  suit,  or  to  the  holders  of  antecedently  acquired  interests  in 
the  property." 

Among  many  authorities  in  point  the  respondent  refers  us  to 
the  following:  Hammond  v.  Paxton,  58  Mich.  393;  Parks  v.  Jack- 
son, 11  Wend.  442;  25  Am.  Dec.  656;  Freeman  on  Judgments, 
sees,  191-201,  and  cases;  Wade  on  Notice,  337,  et  seq;  Jackson  v. 
Dickenson,  15  Johns.  309;  8  Am.  Dec.  236;  Parker  v.  Conner,  45 
Am.  Eep.  187,  note;  Mcllwrath  v.  Hollander,  39  Am.  Rep.  486, 
note.  In  the  two  cases  last  referred  to  in  the  American  Reports, 
there  are  very  complete  and  satisfactory  notes  upon  this  subject. 

The  result  of  our  inquiry  is,  that  we  are  of  opinion  that  the 
conclusions  of  laiw  by  the  district  court  are  fully  sustained  by  the 
findings  of  fact  and  the  admissions  of  the  pleadings.  The  evi- 
dence is  not  brought  up  and  no  question  is  made  as  to  the  find- 
ings being  sustained  by  the  evidence. 

Judgment  is  therefore  sustained. 

Hunt,  J.,  concurs. 
Pembertwn,  C.  J.,  not  sitting." 

MORTGAGES— RECORD  OF  AS  NOTICE-MISTAKE.— A  mere 
mistake  in  tlie  record  of  a  mortgage  as  to  ttie  number  of  acres  cov- 
ered by  it,  wlien  tlie  number  of  acres  stated  in  the  mortgage  Is  ac- 
companied by  the  words  "more  or  less,"  will  not  restrict  the  lien  of 
the  mortgagee  to  the  number  of  acres  stated  In  the  record:  Kennedy 
v.  Borkin,  35  S.  C.  61;  28  Am.  St.  Rep.  838. 

LIS  PENDENS.— THE  HOLDER  OF  AN  UNRECORDED  DEED 
cannot  be  aCFected  by  a  .liulgment  in  a  suit  brought  by  his  grantor 
after  the  execution  of  the  deed,  though  the  notice  of  the  pendeuey 
of  the  suit  is  filed  and  recorded  before  such  deed:  Warnock  v.  Har- 
low. 06  Cal.  298;  31  Am,  St.  Rep.  209. 

LIS  PENDENS  does  not  affect  persons  whose  rights  existed  be- 
fore the  suit  commenced:  Parks  v.  Jackson,  11  Wend.  442;  25  Am. 
Dec.  656.  and  note.  See,  also,  the  notes  to  Norris  v.  He,  43  Am.  St. 
Bep.  246,  and  Newman  y.  Chapman,  14  Am.  Dec.  778. 
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INSURANCE— WAIVER  OF  WRITTEN  INDORSEMENT  OP 
CHANGE  IN  OWNERSHIP.— If  a  conveyance  is  made  of  instired 
property,  and  notice  thereof  given  to  a  general  agent  of  the  insurer, 
who  thereupon  agrees  to  make  on  the  policy  the  indorsement  neces- 
sary to  give  the  grantee  the  benefit  of  the  insurance,  but  fails  to 
comply  with  his  agreement,  and  the  property  is  subsequently  de- 
stroyed by  the  -peril  insured  against,  the  insurer  is  liable  to  an  ac- 
tion to  recover  the  damages  resulting  to  the  purchaser  from  the  fail- 
ure to  make  such  indorsement. 

INSURANCE— ESTOPPEL.— If  a  purchaser  of  Insured  prop- 
erty is  by  the  oral  agreement  of  a  general  agent  of  the  insurer  to 
Indorse  on  the  policy  the  consent  to  the  transfer  to  such  purchaser, 
and  he  Is  thereby  prevented  from  effecting  other  insurance  thereon, 
the  insurer  Is  precluded  from  claiming  a  forfeiture  of  the  policy  on 
the  grround  of  the  absence  of  such  indorsement,  and  also  from  insist- 
ing that  there  was  no  consideration  for  the  agreement  to  make  the 
indorsement. 

Charles  E.  Patterson,  for  the  appellants. 

A.  H.  Sawyer,  for  the  respondent. 

®*  MAETIN,  J.  Prior  to  and  upon  the  eighth  day  of  Janu- 
ary, 1889,  Ebenezer  S.  Strait  owned  certain  premises  situated  in 
the  county  of  Eensselaer.  On  that  day  he  procured  from  the  de- 
fendant, through  its  general  agent  at  Troy,  a  policy  of  insurance 
upon  the  buildings  on  the  premises  insuring  him  against  loss  or 
damage  by  fire  to  the  extent  of  two  thousand  dollars.  It  was  a 
New  York  standard  fire  insurance  policy. 

At  that  time  there  were  several  mortgages  upon  the  property 
held  by  the  Troy  Savings  Bank  amounting  to  sixteen  thousand 

4«»> 
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dollars,  and  this  policy,  with  others,  was  held  by  the  bank  as  col- 
lateral, and  it  was  in  its  possession. 

®^  On  August  1,  1890,  Strait  conveyed  the  property  insured 
to  Emily  J.  Manchester,  who  took  immediate  possession.  The  in- 
surance by  the  defendant  was  also  transferred  to  her.  Shortly 
after  these  transfers  Strait,  as  her  agent,  notified  the  general 
agents  of  the  defendant  thereof  and  requested  them  to  go  to  tho 
bank  where  the  policy  was  and  make  the  necessary  indorsement 
upon  it,  which  they  agreed  to  do.  This  agreement,  however,  they 
failed  to  perform. 

In  the  following  September  a  fire  occurred,  by  which  the  prop- 
erty was  destroyed.  The  plaintiff,  George  N.  Manchester,  subse- 
quently procured  assignments  of  the  outstanding  mortgages  to 
himself,  and  thus  acquired  the  same  rights  as  were  possessed  by 
the  bank.  Proofs  of  loss  were  duly  furnished  to  the  defendant. 
It  is  conceded  that  if  the  plaintiffs  are  entitled  to  recover  they 
are  entitled  to  the  sum  of  two  thousand  one  hundred  and  fifteen 
dollars  and  fourteen  cents. 

On  the  trial  the  plaintiffs  were  nonsuited,  presumably  upon 
the  grounds  that  there  was  a  change  of  title  to  the  property  with- 
out any  written  indorsement  upon  the  policy  consenting  thereto, 
and  that  the  agents  had  no  power  to  waive  any  of  its  provisions. 

The  most  important  and  practically  the  only  question  in  thia 
case  is,  whether  upon  those  facts  the  plaintiffs  were  entitled  to 
recover.  The  defendant,  through  its  general  agents,  had  notice 
of  the  change  of  ownership,  and  agreed  to  indorse  upon  the  policy 
the  defendant's  consent  to  the  transfer  from  Strait  to  Mrs.  Man- 
chester. The  policy  was  within  the  defendant's  reach  for  that 
purpose.  This  agreement  it  failed  to  perform.  The  plaintiffs 
now  seek  to  recover  as  damages  for  a  breach  of  that  agreement 
the  loss  they  have  sustained.  The  defendant  endeavors  to  relieve 
itself  from  liability  because  no  consent  was  actually  indorsed  upon 
the  policy.  In  other  words,  it  undertakes  to  defeat  the  plain- 
tiffs' action  upon  the  ground  of  the  nonperformance  of  an  act 
which  it  expressly  agreed  itself  to  perform. 

"We  think  this  case  falls  within  the  principle  of  Ellis  v.  Albany 
Oity  etc.  Ins.  Co.,  50  N.  Y.  402;  10  Am.  Rep.  495;  Angell  v. 
Hartford  etc.  Ins.  Co.,  59  N.  Y.  171;  17  Am.  Rep.  322;  Ruggles 
V.  American  Cent.  Ins.  Co.,  »2  114  N.  Y.  415;  11  Am.  St.  Rep. 
674,  and  other  kindred  cases.  In  those  cases  this  court  held  that 
an  agent  of  a  fire  insurance  company,  who  was  authorized  to  ne- 
gotiate contracts  of  insurance  and  to  fill  up  and  deliver  policies 
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executed  in  blank  left  with  him  for  that  purpose,  had  authority 
to  make  a  parol  preliminary  contract  to  issue  a  policy,  and  that 
the  recovery  of  the  amount  agreed  to  be  insured  was  the  proper 
measure  of  damages  for  the  breach  of  such  a  contract. 

As  the  defendant's  agents  had  unrestricted  authority  to  make 
the  indorsement  necessary  to  continue  the  policy  in  force,  it 
would  seem  that  they  also  had  authority  to  make  a  preliminary 
contract^  therefor.  Such  a  contract  was  made,  and  was  based  upon 
a  sufficient  consideration.  Under  the  doctrine  of  the  cases  cited,  it 
is  obvious  that  the  plaintiffs  were  entitled  to  recover  for  a  breach 
of  the  contract  made  with  the  defendant  for  a  continuance  of  its 
policy  and  to  recover  as  damages  the  amount  of  such  insurance. 

Moreover,  it  is  quite  probable  that  the  plaintiffs  were  prevented 
from  procuring  other  insurance  by  reason  of  their  reliance  upon 
tlie  agreement  of  the  defendant  to  make  the  proper  indorsement 
U])on  the  policy  necessary  to  continue  it  in  force.  It  would  be 
the  natural  result  of  the  defendant's  act,  and,  consequently,  the 
case  falls  within  the  principle  upon  which  the  doctrine  of  equit- 
able estoppel  is  founded,  and  the  defendant  should  be  precluded 
from  claiming  a  forfeiture  of  the  policy  on  the  ground  of  the 
absence  of  such  an  indorsement  or  from  insisting  that  there  was 
a  want  of  consideration:  Pratt  v.  New  York  Cent.  Ins.  Co.,  55  N. 
Y.  505;  14  Am.  Eep.  304;  Whited  v.  Germania  etc.  Ins.  Co., 
76  N.  Y.  415;  32  Am.  Eep.  330;  Buchanan  v.  Exchange  etc.  Ins. 
Co.,  61  N.  Y.  26;  Benninghoff  v.  Agricultural  Ins.  Co.,  93  N.  Y. 
495. 

The  learned  general  term  based  its  decision  principally  upon 
the  case  of  Baumgartel  v.  Providence- Washington  Ins.  Co.,  136 
K.  Y,  547,  552.  We  think  that  case  is  clearly  distinguishable 
from  the  case  at  bar.  There  the  question  arose  over  the  provision 
that,  unless  otherwise  provided  by  agreement  indorsed  upon  the 
policy,  it  should  be  void  in  case  *^  of  other  insurance.  After 
tlie  policy  was  issued  the  plaintiff  procured  other  insurance,  and 
ufterward  saw  the  defendant's  agent  upon  the  street  talking  with 
another  man,  when  he  walked  up  to  him  and  said  that  he  had 
other  insurance  for  one  thousand  dollars,  to  which  the  agent  re- 
plied: "All  right,  I  will  attend  to  it."  Upon  these  facts  it  was 
held  that  such  a  notice  did  not  satisfy  the  requirements  of  the 
policy  or  estop  the  defendant  from  insisting  upon  its  forfeiture. 
In  discussing  the  question  in  that  case  it  was,  however,  said:  "At 
most,  the  language  of  the  agent  amounted  to  nothing  more  than 
his  personal  promise  to  do  something  in  the  future,  and  neither 
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he  nor  the  company  could  be  held  to  be  in  default,  with  respect 
to  such  promise,  until  the  plaintiff  had  presented  the  policy  to 
him  and  requested  him  to  make  the  indorsement.  In  case  of  a 
refusal  then  to  do  what  he  had  promised  to  do,  it  may  be  that  the 
plaintiff's  reliance  upon  the  promise  and  any  changed  condition 
of  the  parties  with  respect  to  the  new  insurance,  in  consequence, 
would  be  sufficient  to  induce  a  court  of  equity  to  compel  perform- 
ance.** In  this  case  there  was  an  express  promise  to  make  the  in- 
dorsement required,  and  there  was  nothing  to  be  done  by  the 
plaintiffs  before  the  defendant  was  to  act.  The  policy  was  in  the 
hands  of  a  third  person  and  not  under  the  plaintiff's  control. 
With  a  full  knowledge  of  that  fact,  the  defendant  promised  to  go 
where  the  policy  was  kept  and  make  the  required  indorsement. 
Therefore,  this  case  is  clearly  within  the  exceptions  suggested  in 
the  opinion  in  Baumgartel  v.  Providence-Washington  Ins.  Co.,^ 
136  N.  Y.  547,  552.  We  find  nothing  in  that  case  which  is  in 
conflict  with  the  conclusion  we  have  reached  in  this. 

The  judgment  of  the  general  and  trial  terms  should  be  re- 
versed and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 


INSURANCE— FIRE— WAIVER  OP  FORFEITURE.— Where  a 
policy  of  fire  Insurance  Is  forfeited  by  a  change  in  the  title  of  the  in- 
sured property,  and  the  agent  of  the  Insurers  informs  the  person  for 
whose  benefit  the  policy  was  Issued  that  It  will  be  allowed  to  stand, 
the  insurers  cannot,  after  a  loss  by  fire,  elect  to  declare  the  policy 
void:  Pratt  v.  New  York  etc.  Ins.  Co.,  55  N,  Y.  505;  14  Am.  Rep.  3(H. 
Where  defendant's  agent  agreed  orally  with  plaintiff  to  insure  his 
building  and  deliver  a  policy,  the  premium  to  be  paid  on  delivery, 
but  failed  to  do  so,  and  defendant's  building  was  destroyed  by  fire, 
and  he  afterward  tendered  the  premium,  It  was  held,  that  the  con- 
tract of  insurance  was  valid,  and  that  defendant  was  liable  for  the 
amount  of  the  proposed  insurance:  Angell  T.  Hartford  etc.  Ins.  Oo«» 
68  N.  Y.  171;  17  Am.  Rep.  322. 
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Mitchell  v.  Rooeesteb  Eailway  Company. 

[151  Nxw  YOBK,  107.] 

DAMAGES  FROM  FRIGHT.— If  there  Is  no  Immediate  per- 
sonal injury  to  a  plaintiff  from  the  negligence  of  another,  she  can- 
not recover  for  injury  occasioned  by  her  fright  arising  from  the  neg- 
ligent act,  though  in  consequence  of  the  fright  she  became  uncon- 
scious, and  had  a  miscarriage. 

DAMAGES.— PROXIMATE  DAMAGES  FOR  NEGLIGENCE) 
are  such  as  are  the  ordinary  and  natural  result  thereof.  Hence  tliey 
•do  not  include  the  mere  frightening  of  a  person  and  peculiar  inju- 
ries, resulting  from  such  fright,  as  where  it  occasioned  a  miscarriage. 

Charles  J.  Bissell,  for  the  appellant. 

Norris  Bull,  for  the  respondent. 

108  MARTIN,  J.  The  facts  in  this  case  are  few  and  may  be 
briefly  stated.  On  the  first  day  of  April,  1891,  the  plaintiff  was 
standing  upon  a  crosswalk  on  Main  street  in  the  city  of  Rochester, 
awaiting  an  opportunity  to  board  one  of  the  defendant's  cars 
which  had  stopped  upon  the  street  at  that  place.  While  standing 
there,  and  just  as  she  was  about  to  step  upon  the  car,  a  horse-car 
of  the  defendant  came  down  the  street.  As  the  team  attached 
to  the  car  drew  near,  it  turned  to  the  right  and  came  so  close  to 
the  plaintiff  that  she  stood  between  the  horses'  heads  when  they 
were  stopped. 

She  testified  that  from  fright  and  excitement  caused  by  the 
'•®**  approach  and  proximity  of  the  team  she  became  unconscious, 
and  also  that  the  result  was  a  miscarriage  and  consequent  illness. 
Medical  testimony  was  given  to  the  effect  that  the  mental  shock 
which  she  then  received  was  sufficient  to  produce  that  result. 

Assuming  that  the  evidence  tended  to  show  that  the  defend- 
ant's servant  was  negligent  in  the  management  of  the  car  and 
horses,  and  that  the  plaintiff  was  free  from  contributory  negli- 
gence, the  single  question  presented  is  whether  the  plaintiff  is 
entitled  to  recover  for  the  defendant's  negligence  which  occa- 
sioned her  fright  and  alarm,  and  resulted  in  the  injuries  already 
mentioned.  While  the  authorities  are  not  harmonious  upon  this 
question,  we  think  the  most  reliable  and  better  considered  cases, 
as  well  as  public  policy,  fully  justify  us  in  holding  that  the  plain- 
tiff cannot  recover  for  injuries  occasioned  by  fright,  as  there  was 
no  immediate  personal  injury:  Lehman  v.  Brooklyn  City  R.  R. 
Co.,  47  Hun,  355;  Victorian  Ry.  Commrs.  v.  Coultas,  L.  R.  13 
App.  Cas.  232;  Ewing  v.  Pittsburgh  etc.  Ry.  Co.,  147  Pa.  St.  40; 
30  Am.  St.  Rep.  709.    The  learned  counsel  for  the  respondent  in 
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Ms  brief  very  properly  stated  that,  "the  consensus  of  opinion 
would  seem  to  be  that  no  recovery  can  be  had  for  mere  fright,** 
as  will  be  readily  seen  by  an  examination  of  the  following  addi- 
tional authorities:  Haile  v.  Texas  etc.  Ry.  Co.,  60  Fed.  Rep.  557; 
Joch  V.  Dankwardt,  85  111.  331;  Canning  v.  Inhabitants  of  Will- 
iamstown,  1  Cush.  451;  Western  Union  Tel.  Co.  v.  Wood,  57  Fed. 
Rep.  471;  Renner  v.  Canfield,  36  Minn.  90;  1  Am.  St.  Rep.  654; 
Allsop  V.  Allsop,  5  Hurl.  &  N.,  N.  S.,  534;  Johnson  v.  Wells, 
Fargo  &  Co.,  6  Nev.  224;  3  Am.  Rep.  245;  Wyman  v.  Leavitt,  71 
Me.  227;  36  Am.  Rep.  303. 

If  it  be  admitted  that  no  recovery  can  be  had  for  fright  occa- 
sioned by  the  negligence  of  another,  it  is  somewhat  difficult  to 
understand  how  a  defendant  would  be  liable  for  its  consequences. 
Assuming  that  fright  cannot  form  the  basis  of  an  action,  it  is  ob- 
vious that  no  recovery  can  be  had  for  injuries  resulting  there- 
from. That  the  result  may  be  nervous  disease,  blindness,  insan- 
ity, or  even  a  miscarriage,  in  **®  no  way  changes  the  principle. 
These  results  merely  show  the  degree  of  fright  or  tbe  extent  of 
the  damages.  The  right  of  action  must  still  depend  upon  the 
question  whether  a  recovery  may  be  had  for  fright.  If  it  can, 
then  an  action  may  be  maintained,  however  slight  the  injury.  If 
not,  then  there  can  be  no  recovery,  no  matter  how  grave  or  se- 
rious the  consequences.  Therefore,  the  logical  result  of  the  re- 
epondent's  concession  would  seem  to  be,  not  only  that  no  recov- 
ery can  be  had  for  mere  fright,  but  also  that  none  can  be  had  for 
injuries  which  are  the  direct  consequences  of  it. 

If  tbe  right  of  recovery  in  this  class  of  cases  should  be  once  es- 
tablished, it  would  naturally  result  in  a  flood  of  litigation  in 
cases  where  the  injury  complained  of  may  be  easily  feigned 
without  detection,  and  where  the  damajres  must  rest  upon  mere 
conjecture  or  speculation.  The  difiiculty  which  often  exists  in 
cases  of  alleged  physical  injury,  in  determining  whether  they 
exist,  and  if  so,  whether  they  were  caused  by  the  negligent  act 
of  the  defendant,  would  not  only  be  greatly  increased,  but  a  wide 
field  would  be  opened  for  fictitious  or  s'leculative  claims.  To  es- 
tablish such  a  doctrine  would  be  contrary  to  principles  of  public 
policy. 

Moreover,  it  cannot  be  properly  paid  that  the  plaintiffs  miscar- 
riage was  the  proximate  result  of  the  defendant's  negligence. 
Proximate  damages  are  such  as  are  the  ordinary  and  natural  re- 
sults of  the  negligence  charged,  and  those  that  are  usual  and 
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may,  therefore,  be  expected.  It  is  quite  obvious  that  the  plain- 
tiff's injuries  do  not  fall  within  the  rule  as  to  proximate  damages. 
The  injuries  to  the  plaintiff  were  plainly  the  result  of  an  acciden- 
tal or  unusual  combination  of  circumstances,  which  could  not 
have  been  reasonably  anticipated,  and  over  which  the  defendant 
had  no  control,  and,  hence,  her  damages  were  too  remote  to  jus- 
tify a  recovery  in  this  action. 

These  considerations  lead  to  the  conclusion  that  no  recovery 
can  be  had  for  injuries  sustained  by  fright  occasioned  by  the  neg- 
ligence of  another,  where  there  is  no  immediate  personal  in- 
jury. 

The  orders  of  the  general  and  special  terms  should  be  ***  re- 
versed, and  the  order  of  the  trial  term  granting  a  nonsuit  aflirm- 
ed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting,  and  Vann,  J.,  not 
voting. 

Ordered  accordingly. 

DAMACiES  FOR  FRIGHT.— Mere  fright  or  mental  agony  caused 
by  a  railway  accident,  unaccompanied  by  some  physical  injury  to 
the  person,  is  too  remote  to  sustain  an  action  for  negligence,  al- 
though it  produces  permanent  injury  to  the  nervous  system:  Ewing 
V.  Pittsburgh  etc.  Ry.  Co.,  147  Pa.  St.  40;  30  Am.  St.  Rep.  709,  and 
note;  Gulf  etc.  Ry,  Co.  v.  Trott,  86  Tex.  402;  40  Am.  St.  Rep.  866» 
and  note. 

DAMAGES— PROXIMATE.— The  damages  recoverable  for  a  tort 
Include  all  injuries  resultiug  from  the  wrongful  act,  whether  they 
could  have  been  foreseen  by  the  wrongdoer  or  not:  Vosburg  v.  Put- 
ney, 80  Wis.  523;  27  Am.  St.  Rep.  47.  Damages  are  compensation 
for  actual  injury  in  actions  ex  delicto,  and  must  be  the  natural  and 
proximate  conse<iuences  of  the  act  complained  of:  Worcester  v.  Great 
Falls  Mfg.  Co.,  41  Me.  159;  06  Am.  Dec.  217,  and  note;  Seeley  v.  Al- 
den,  61  Pa.  St.  302;  100  Am.  Dec.  642;  Harrison  v.  Berliley,  1  Strob. 
525;  47  Am.  Dec.  578.  See,  especially,  the  note  to  McDonald  v.  Snell-. 
Ing,  02  Am.  Dec.  776,  777. 
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[151  New  York,  122.] 

RES  JUDICATA.— A  JUDGMENT  IN  FAVOR  OP  A  LAND- 
LORD  AGAINST  A  TENANT,  though  by  default,  for  the  recovery 
of  tJie  possession  of  the  premises,  on  the  ground  that  there  was  a 
<?ertain  amount  of  rent  due  and  unpaid,  followed  by  the  payment  by 
defendant  of  such  sum.  Is  conclusive  against  him  that  there  was  a 
valid  lease  to  him  from  the  plaintiff  of  the  premises  described  in 
the  complaint,  and  estops  the  defendant  from  maintaining  an  actiou 
to  have  it  adjudged  that  the  lease  to  him  was  in  fact  intended  as  a 
mortgage,  and  was  usurious,  and  that  It  should  be  delivered  up  and 
<!anceled  upon  the  ground  of  such  usury. 

A  JUDGMENT  BY  DEFAULT  IN  SUMMARY  PROCEED- 
INGS BY  A  LANDLORD  for  the  nonpayment  of  rent  Is  con- 
clusive between  the  parties  of  the  existence  and  validity  of  the 
lease,  the  occupation  by  the  tenant,  that  the  rent  was  due,  and  also 
of  every  other  fact  stated  in  the  complaint,  and  required  to  be  al- 
leged as  a  basis  of  the  proceedings. 

APPELLATE  PROCEDURE.— A  QUESTION  NOT  RAISED 
AT  THE  TRIAL  will  not  be  considered  for  the  first  time  on  appeal. 

Delos  McCurdy,  for  the  appellant. 

Treadwell  Cleveland,  for  the  respondent. 

124  MARTIN,  J.  On  the  twenty-fourth  day  of  February, 
1886,  the  trustees  under  the  will  of  William  B.  Astor  leased  to 
the  ^''^^  plaintiff  premises  in  the  city  of  Now  York  known  as  the 
Cambridge  Hotel.  Afterward,  and  on  or  about  the  first  day  of 
May,  1887,  the  defendant  loaned  to  the  plaintiff  several  large 
amounts  of  money,  to  secure  the  payment  of  which  the  plaintiff 
gave  him  his  bonds  and  executed  to  him  mortgages  upon  sucli 
lease.  On  the  first  day  of  February,  1888,  the  plaintiff  assigned 
the  Astor  lease  to  the  defendant,  and  thereupon  the  defendant 
made  and  executed  a  sublease  of  the  premises  to  the  plaintiff. 

The  purpose  of  this  action  was  to  procure  an  adjudication  to 
the  effect  that  the  lease  from  the  defendant  to  the  plaintiff  was 
in  fact  intended  as  a  mortgage,  that  it  was  usurious,  and  that 
the  assignment  by  the  plaintiff  to  the  defendant,  and  the  lease 
from  the  defendant  to  the  plaintiff  should  be  delivered  up  and 
canceled  upon  the  ground  of  such  usury. 

On  August  1, 1893,  the  sum  of  thirteen  thousand  two  hundred 
and  fifty  dollars  rent  became  due  to  the  defendant  according  to 
the  terms  of  the  lease  between  the  parties,  which  was  not  paid. 
The  defendant  subsequently  commenced  summary  proceedings  in 
the  district  court  of  the  city  of  New  York  in  the  district  in  which 
the  premises  are  situated  to  dispossess  the  plaintiff  for  nonpay« 
ment  of  rent.    Upon  the  return  day  of  the  precept  the  plaintiff 
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herein  appeared  by  attorney.  No  answer  was  interposed,  and  this 
defendant  had  judgment,  and  a  warrant  issued,  but  was  stayed 
until  the  following  day,  when  the  plaintiff  paid  the  amount  of  the 
judgment. 

The  defendant  subsequently  served  a  supplemental  answer  in 
this  action,  setting  up  the  foregoing  proceedings  and  judgment 
as  a  defense  herein.  On  the  trial  a  certified  copy  thereof  was 
introdilced  in  evidence,  and  a  motion  was  made  on  the  pleadings 
lo  dismiss  the  complaint,  when  the  following  stipulation  was 
made  in  open  court:  "For  the  purposes  of  this  motion  it  is  con- 
ceded that,  in  August  last,  a  proceeding  was  instituted  in  the 
sixth  judicial  district  court  in  the  city  of  New  York,  whereby  this 
defendant  sought  to  dispossess  the  plaintiff,  on  the  ground  that 
there  w  as  a  certain  amount  of  rent  due  under  the  lease  that  is 
set  up  in  the  complaint,  and  *^®  that  such  proceedings  were  had 
on  the  nth  of  August,  1892,  [that]  a  judgment  was  entered  in 
favor  of  the  petitioner  that  said  petitioner  have  possession  of  the 
premises  therein  described  by  reason  of  the  nonpayment  of  the 
tenant's  rent,  and  that  a  warrant  issue  to  remove  the  said  tenant 
and  all  persons  from  the  said  premises,  and  to  put  the  petitioner 
in  full  possession  thereof;  that,  subsequently,  this  plaintiff  paid 
the  amount  stated  in  the  petition  as  claimed  to  be  due  for  rent.'* 
After  the  stipulation  the  motion  to  dismiss  the  complaint  was 
granted  on  the  ground  that  the  judgment  in  the  summary  pro- 
ceedings was  an  adjudication  that  the  relation  of  landlord  and 
tenant  existed  between  the  parties,  and  that  there  was  a  valid 
lease  of  the  premises  described  in  the  complaint  from  the  defend- 
ant to  the  plaintiff,  and  that,  therefore,  the  plaintiff  was  estopped 
thereby  from  questioning  the  existence  of  that  relation  or  the  ex- 
istence of  a  valid  lease. 

The  correctness  of  that  ruling  is  challenged  by  the  appellant, 
and  presents  the  only  question  involving  the  merits  of  this  con- 
troversy. An  examination  of  the  allegations  of  the  petition  and 
the  stipulation  of  the  parties  made  on  the  trial  renders  it  obvious 
that  the  judgment  entered  in  favor  of  the  defendant  in  the  New 
York  district  court  for  the  removal  of  the  plaintiff  as  tenant  in- 
volved a  direct  adjudication  between  the  parties  that  they  occu- 
pied the  relation  of  landlord  and  tenant,  and  that  the  lease  from 
the  defendant  to  the  plaintiff  was  valid. 

A  judgment  taken  by  default  in  summary  proceedings  by  a 
landlord  for  nonpayment  of  rent  is  conclusive  between  the  par- 
ties as  to  the  existence  and  validity  of  the  lease,  the  occupation  by 
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the  tenant,  and  that  rent  is  due,  and  also  as  to  any  other  facta 
alleged  in  the  petition  or  affidavit  which  are  required  to  he  al- 
leged as  a  basis  of  the  proceedings:  Brown  v.  Mayor,  66  N".  Y. 
385;  Jarvis  v.  Driggs,  69  N.  Y.  143;  Nemetty  v.  Naylor,  100  N. 
Y.  562.  To  authorize  a  judgment  to  remove  a  tenant  holding 
over,  the  conventional  relation  of  landlord  and  tenant  must  ex- 
ist, and,  in  such  a  proceeding,  the  tenant,  under  a  denial  of  the 
facts  upon  which  the  "''  summons  is  issued,  may  prove  that  the 
alleged  lease  was  executed  in  pursuance  of  an  usurious  agree- 
ment and  is  void,  so  that  such  relation  does  not  exist:  People  v. 
Hewlett,  76  N.  Y.  574. 

The  principle  of  the  authorities  cited  seems  decisive  of  tho 
question  under  consideration.  To  establish  the  relation  of  land- 
lord and  tenant  between  the  parties,  and  to  entitle  the  defendant 
to  a  judgment  in  the  summary  proceedings,  the  existence  of  a 
valid  lease  upon  which  rent  was  due  from  the  plaintiff  to  the  de- 
fendant was  necessary.  The  existence  of  such  a  lease  was  alleged 
in  the  petition  and  not  denied.  No  cause  was  shown  before  the 
district  court  why  possession  of  the  property  should  not  be  de- 
livered to  the  petitioner.  The  plaintiff  neither  alleged  nor  at- 
tempted to  prove  that  the  lease  was  usurious,  or  invalid  for  any 
other  reason.  The  questions  whether  the  lease  was  intended  as  a 
mortgage,  and,  if  so,  whether  it  was  based  upon  an  usurious  con- 
tract, could  have  been  tried  in  the  proceedings  in  the  district 
court.  The  determination  in  that  proceeding  comprehended 
and  involved  every  question  relating  to  the  validity  of  the  lease 
and  the  relation  between  the  parties,  and  the  estoppel  of  the 
judgment  extends  to  them  even  though  they  were  not  litigated  or 
considered  in  that  proceeding:  Gates  v.  Preston,  41  N.  Y.  113; 
Collins  V.  Bennett,  46  N.  Y.  490;  Blair  v.  Bartlett,  75  N.  Y.  150; 
31  Am.  Eep.  455;  Dunham  v.  Bower,  77  N.  Y.  76;  33  Am.  Eep. 
570;  Jordan  v.  Van  Epps,  85  N.  Y.  427;  Griffin  v.  Long  Island  R. 
R.  Co.,  102  N.  Y.  449;  Lorillard  v.  Clyde,  122  N.  Y.  41;  19  Am. 
St.  Rep.  470. 

The  rule  as  stated  by  Andrews,  J.,  in  Pray  v.  Hegeman,  98  N. 
Y.  351,  must  be  regarded  as  the  general  rule  in  this  state  govern- 
ing the  question  of  estoppel  by  judgment.  In  that  case  it  was 
said:  "The  general  rule  is  well  settled  that  the  estoppel  of  a 
former  judgment  extends  to  every  material  matter  within  the 
issues  which  was  expressly  litigated  and  determined,  and  also  to 
those  matters  which,  although  not  expressly  determined,  are  com- 
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prehended  and  involved  in  the  thing  expressly  stated  and  decided, 
whether  they  were  or  were  not  actually  litigated  or  considered.  It 
is  not  necessary  *^*  to  the  conclusiveness  of  a  former  judgment 
that  issue  should  have  been  taken  upon  the  precise  point  contro- 
verted in  the  second  action.  Whatever  is  necessarily  implied  in 
the  former  decision  is,  for  the  purpose  of  the  estoppel,  deemed 
to  have  been  actually  decided."  This  rule  has  been  fully  indorsed 
by  subsequent  decisions  of  this  court,  as  will  be  seen  by  exam- 
ination of  the  cases  of  Griffin  v.  Long  Island  E.  E.  Co.,  102  N". 
Y.  452;  Campbell  etc.  Co.  v.  Walker,  114  N.  Y.  12;  O'Eourke 
V.  Hadcock,  114  N.  Y.  553;  Hymes  v.  Estey,  116  N. 
Y.  509,  15  Am.  St.  Eep.  421,  and  Thompson  v.  San- 
ders, 118  N".  Y.  257.  It  is  on  the  principle  that  a 
judgment  is  a  bar  to  a  right  of  recovery  where  a  party  haa 
had  his  day  in  court,  with  full  opportunity  to  be  hear.d  and  to 
assert  and  protect  his  rights,  although  he  failed  to  do  so,  that  it 
has  been  held  that  a  former  judgment  for  the  services  of  a  phy- 
sician is  a  bar  to  an  action  against  him  for  malpractice:  Gates  v. 
I'reston,  41  K  Y.  113;  Blah-  v.  Bartlett,  75  N.  Y.  150;  31  Am. 
Eep.  455;  that  a  judgment  for  the  board  of  a  horse  is  a  bar  to  an 
action  for  his  conversion:  Collins  v.  Bennett,  46  N.  Y.  490;  that 
a  judgment  by  a  carrier  for  freight  is  res  judicata  in  an  action 
for  the  destruction  of  the  property  caused  by  a  failure  of  the 
carrier  to  perform  his  contract:  Dunham  v.  Bowers,  77  N.  Y.  76; 
33  Am.  Eep.  570;  that  a  judgment  in  partition,  to  which  the 
plaintiff  was  a  party,  is  a  bar  to  a  recovery  in  an  action  by  her  for 
dower:  Jordan  v.  Van  Epps,  85  N.  Y.  427;  that  a  judgment  in 
an  action  by  a  plaintiff  as  receiver  for  trespass  upon  the  property 
of  a  corporation  is  conclusive  against  the  defendant's  claim  in  a 
subsequent  action  that  the  plaintiff's  appointment  was  invalid: 
Griffin  v.  Long  Island  E.  E.  Co.,  102  N".  Y.  449;  and  that  where 
in  a  former  action  there  was  a  judgment  to  the  effect  that  the 
plaintiff's  cause  of  action  upon  contract  was  divisible,  it  is  res 
judicata  in  a  second  action  for  a  subsequent  default:  Lorillard  v. 
Clyde,  122  N.  Y.  41;  19  Am.  St.  Eep.  470. 

While  the  attorney  for  the  appellant  has  presented  an  ex- 
haustive brief  and  argument  upon  this  subject,  has  made  an  ex- 
tensive review  of  the  authorities,  attempting  to  distinguish  the 
principle  established  by  them  from  that  involved  in  this  case,  yet, 
after  carefully  examining  the  cases  to  which  he  refers  *^**  and 
duly  considering  his  ingenious  argument  upon  the  question,  we 
are  still  of  the  opinion  that  the  decisions  of  this  court  are  ad- 
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verse  to  his  contention,  and  that  the  learned  general  term  prop- 
erly held  that  the  judgment  of  the  district  court  was  conclusive 
upon  the  parties  and  a  bar  to  this  action. 

The  appellant,  in  his  brief,  has  also  raised  several  questions  as 
to  the  regularity  of  the  proceedings  and  the  validity  of  the  judg- 
ment entered  in  the  district  court.  We  do  not  deem  it  necessary 
to  examine  them  separately.  The  record  discloses  that  the  plain- 
tiff in  this  action  appeared  in  the  district  court  and  made  no  ob- 
jections to  the  regularity  of  the  proceedings  therein.  Further- 
more, upon  the  trial  of  this  action,  it  was  stipulated  in  open  court 
that  such  a  proceeding  was  instituted  for  the  purpose  of  dis- 
possessing the  plaintiff,  and  that  on  the  seventeenth  of  August, 
1892,  a  judgment  was  entered  in  favor  of  the  petitioner  that  he 
have  possession  of  the  premises  and  that  a  warrant  issue  to  re- 
move him  therefrom.  There  was  then  no  claim  or  suggestion  that 
any  of  the  proceedings  which  resulted  in  that  judgment  were  ir- 
regular or  that  the  judgment  was  invalid.  We  think,  when  pro})- 
erly  construed,  this  stipulation  must  be  regarded  as  an  admission 
that  a  proper  and  valid  judgment  was  entered  in  favor  of  the  pe- 
iitioner.  Under  the  circumstances,  we  are  of  the  opinion  that 
the  plaintiff  is  not  in  a  position  to  raise  any  question  as  to  the  reg- 
ularity or  validity  of  that  judgment. 

Moreover,  no  such  objections  were  taken  to  the  judgment  upon 
the  trial  of  this  action,  and  it  is  a  well-settled  rule  in  this  court 
that  a  question  which  was  not  raised  on  the  trial  will  not  be  con- 
sidered for  the  first  time  on  appeal:  Oatman  v.  Taylor,  29  N.  Y. 
649,  662;  Sterrett  v.  Third  Nat.  Bank,  122  N.  Y.  659;  Blair  v. 
Flack,  141  N.  Y.  53,  56;  Oliphant  v.  Bums,  146  N.  Y.  218,  236; 
Adams  v.  Irving  Nat.  Bank,  116  N.  Y.  606,  614;  15  Am.  St.  Kep. 
447. 

We  think  the  judgment  of  the  general  term  was  right  and 
should  be  affirmed,  with  costs. 

All  concur. 


JUDGMENT  BY  DEFAULT— CONCLUSIVENESS  OP.— A  Judg. 
ment  by  default,  after  service  of  summons  and  complaint  and  failure 
to  answer,  admits  the  truth  of  every  material  allegation  In  the  com- 
plaint: I'hilbvick  v.  O'Connor,  15  Or.  15;  3  Am.  St.  Rep.  139,  and 
note.    See,  also,  the  note  to  Dunlap  v.  Steere,  27  Am.  St.  Rep.  148. 

APPEAL.— An  objection  not  made  or  a  question  not  raised  in  the 
trial  court  will  not  be  considered  on  appeal:  Goad  v.  Home  Cattle  Co., 
32  Neb.  761;  29  Am.  St.  Rep.  465;  Fleming  v.  Fleming,  33  S.  C.  505; 
26  Am.  St.  Kep.  604;  Woods  y.  Bryan,  41  S.  a  74;  44  Am.  St  Rep. 
688. 
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TiLLINGHAST     V.    MeRRILL. 
[151  New  York,  135.] 

PUBLIC  OFFICERS,  LIABILITY  OF  FOR  PUBLIC  MON- 
EYS.—A  supervisor  or  oilier  public  officer  acting  in  good  faitJi  and 
without  negligence  is  responsible  for  the  loss  of  moneys  which  come 
to  his  otli-cial  custody,  and  therefore  is  answerable  for  moneys  de- 
posited with  a  firm  of  private  bankers  to  his  credit  as  such  officer, 
upon  su^ch  moneys  being  subsequently  lost  by  the  failure  of  the  bank- 
ers, though  in  making  the  deposit  he  acted  in  good  faith  and  with- 
out negligence. 

Henry  B.  Coman,  for  the  appellants. 

John  E.  Smith  and  Joseph  Mason,  for  the  respondent. 

^3»  BARTLETT,  J.  The  defendant  Merrill,  while  supervisor  _ 
of  the  town  of  Stockbridge,  in  the  county  of  Madison,  deposited 
with  a  firm  of  private  bankers  to  his  credit,  as  supervisor,  certain 
of  the  public  moneys  in  his  hands;  the  banking  firm  afterward 
failed  and  the  money  was  totally  lost.  This  action  was  brought 
by  the  county  treasurer  to  recover  the  money  of  Merrill  and  his 
bondsmen,  upon  the  theory  that  Merrill,  on  receiving  the  money, 
became  the  debtor  of  the  county,  and  that  the  deposit  of  the 
same  was  at  his  own  risk.  The  trial  judge  found  that  ^lerrill 
acted  in  good  faith  and  without  negligence  in  all  that  he  did  in 
the  premises. 

Under  these  circumstances,  the  learned  counsel  for  the  de- 
fendants has  urged,  with  much  earnestness  and  ability,  that  a  su- 
pervisor rests  under  the  common-law  liability  whereby  he  was 
bound  to  exercise  good  faith  and  reasonable  diligence  in  the  dis- 
charge of  his  duties,  and  is  not  responsible  for  any  loss  of  money 
which  came  to  his  official  custody,  occurring  without  *^®  fault 
on  his  part;  that  proof  of  the  failure  of  the  banking  firm,  where 
he  had  deposited  the  money  in  good  faith  and  without  negligence, 
is  a  complete  defense  to  this  action. 

The  trial  judge  and  general  term  have  found  against  the  de- 
fendants, and  it  remains  for  this  court  to  determine  which  meas- 
ure of  liability  is  to  be  applied  to  a  supervisor  under  the  circum- 
stances stated. 

The  question  is  an  open  one  in  this  state,  and  as  the  case  at  bar 
presents  a  claim  against  a  supervisor  who  acted  in  good  faith  and 
without  negligence,  we  are  permitted  to  consider  and  decide  this 
appeal  upon  general  principles  and  in  the  light  of  public  policy. 
It  is  rather  remarkable  that  in  a  great  business  state  like  New 
York  this  question  should  not  have  been  decided  long  since  by 
the  court  of  last  resort. 
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In  1841  the  case  of  Supervisors  v.  Dorr,  25  Wend.  440,  came 
before  the  supreme  court,  composed  of  Nelson,  C.  J.,  and  Justices 
Bronson  and  Cowen.  Dorr  was  county  treasurer,  and  had  given 
s.  bond  to  faithfully  execute  the  duties  of  his  ofl&ce  and  pay  ac- 
cording to  law  all  moneys.  The  declaration  was  on  the  bond,  al- 
leging breaches  in  not  paying  over  and  in  not  accounting.  Dorr 
pleaded  that  the  identical  money  received  by  him  was  stolen  from 
his  office  without  negligence  on  his  part.  To  this  plea  the  plain- 
tiff demurred. 

Chief  Justice  Nelson,  delivering  the  opinion  of  the  court, 
stated  that  the  question  was  "whetlier  an  officer  concerned  in  the 
receipt  and  disbursement  of  the  public  funds  is  an  insurer  of  the 
same,  ex  Virtute  officii,  whilst  they  necessarily  remain  in  his  cus- 
tody.'* 

He  then  stated  that  "the  principle  was  decided  in  favor  of  the 
defendant  in  Lane  v.  Cotton,  1  Ld.  Eayra,  64:6,  and  subsequently 
confirmed  in  Whitfield  v.  Le  Despencer,  Cowp.  754,  and  is  in  con- 
formity with  the  general  rule  of  daily  application  that  in  order  to 
subject  the  officer  it  is  necessary  to  prove  misconduct  or  neglect 
in  the  execution  of  his  duties."  Justices  Bronson  and  Cowen  con- 
curred. 

*^**  An  appeal  was  taken  to  the  court  of  errors,  and  that 
court  equally  divided  upon  the  question,  the  effect  of  which  was 
to  affirm  the  judgment  below,  and  the  case  stands  with  no  more 
force  as  a  precedent  than  a  unanimous  opinion  of  the  supreme 
court. 

Chancellor  Walworth,  in  the  court  of  errors,  wrote  for  affirm- 
ance, thus  adding  his  name  to  those  of  the  distinguished  justices 
of  the  supreme  court,  who  had  decided  to  limit  the  liabiUty  of  a 
public  officer  by  the  rule  of  the  common  law. 

It  has  been  a  mooted  question  whether  this  case  was  over- 
ruled by  Muzzy  v.  Shattuck,  1  Denio,  233,  decided  in  1845.  Mr. 
Hill,  in  his  note  to  Supervisors  v.  Dorr,  25  Wend.  440,  in  court  of 
errors  (7  Hill,  584),  says  that  in  Muzzy  v.  Shattuck,  1  Denio,  233, 
the  law  seems  to  have  been  settled,  and  properly,  directly  the 
other  way. 

On  the  other  hand.  Judge  Earl,  in  People  v.  Faulkner,  107  N. 
Y.  486,  in  referring  to  Supervisors  v.  Dorr,  25  Wend.  440,  says: 
"The  doctrine  of  that  case  has  been  erroneously  supposed  to  have 
been  overruled  by  the  decision  in  Muzzy  v.  Shattuck,  1  Denio, 
233.  In  the  latter  case,  the  action  was  upon  the  official  bond  of 
Jt  town  collector,  and  the  defense  was,  that  the  money  was  stoleii 
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from  liim.  It  was  held  that  the  defense  was  not  good,  the  su- 
preme court  then  being  composed  of  Bronson,  C.  J.,  and  Justice* 
Beardsley  and  Jewett;  and  Bronson,  who  concurred  in  the  prior 
decision,  also  concurred  in  this  without  any  indication  that  h& 
had  changed  his  views.  The  prior  decision  was  referred  to  in 
the  opinion  of  the  court,  but  not  criticised  or  disapproved.  Thi» 
decision;!  was  based,  not  upon  the  common  law,  and  not  upon  tha 
force  and  effect  of  the  official  bond  given  by  the  collector,  but 
upon  the  statutes  defining  the  duties  and  liabilities  of  the  collec- 
tor; and  the  court  held  that  by  those  statutes  he  was  made  an  ab- 
solute debtor  for  the  money  collected  by  him,  and  that  the  fact 
that  the  money  was  stolen,  therefore,  constituted  no  defense."" 
The  learned  judge,  after  a  further  elaboration  of  his  views  as  to 
Supervisors  v.  Dorr,  25  Wend.  440,  reaches  the  conclusion  that, 
in  view  of  the  decisions  of  the  federal  and  state  courts,  the  case 
should  probably  *■**  not  be  regarded  as  binding  authority  in  this 
state,  and  that  the  question  therein  decided  is  an  open  one;  he 
also  held  that  it  was  not  necessary  to  decide  the  question  in  the 
case  in  which  he  was  writing,  as  the  money  received  by  the  de- 
fendant surrogate  was  not  public  money,  but  belonged  to  a  pri- 
vate estate  or  to  individuals. 

It,  therefore,  comes  to  this,  that  for  fo^ty-five  years  the  case 
of  Supervisors  v.  Dorr,  25  Wend.  440,  has  stood  without  being 
directly  overruled  by  any  case  in  this  state,  and  the  rule  of  the 
limited  liability  of  the  common  law  approved  therein  by  four  of 
our  most  distinguished  judges. 

It  must  be  admitted,  however,  that  the  weight  of  authority  in 
the  federal  and  state  courts  is  in  favor  of  holding  officials  having 
the  custody  of  public  moneys  liable  for  its  loss,  although  accruing 
without  their  fault  or  negligence.  In  many  of  these  cases,  the 
decision  turned  upon  the  construction  of  the  local  statute  or  tha 
official  bond,  but  others  squarely  decide  the  question  on  princi- 
ples of  public  policy. 

In  the  case  rt  bar,  the  defendant  Merrill  is  sought  to  be  held 
liable  for  school  moneys  paid  to  him  by  the  county  treasurer  to 
disburee  in  pajrment  of  the  salaries  of  school  teachers  upon  the 
orders  of  the  trustees.  The  statute  imposing  this  duty  reads  as 
follows,  viz:  "It  is  the  duty  of  every  supervisor:  1.  To  disburse 
the  school  moneys  in  his  hands  applicable  to  the  payment  of 
teachers'  wages  upon  and  only  upon  the  written  orders  of  a  sole^ 
trustee,  or  a  majority  of  the  trustees,  in  favor  of  qualified  teach- 
ers": 2  Hev.  Stats.,  8th  ed.,  sec.  6.,  p.  1283.    By  paragraph  8  of 
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tlie  same  section  a  supervisor  is  required  to  pay  to  Mb  successor 
all  school  moneys  remaining  in  his  hands. 

In  this  statute  it  will  be  observed  that  there  are  no  explicit 
declarations  of  the  legislative  intent,  as  in  the  case  of  town  col- 
lectors, to  create  a  supervisor  the  debtor  of  the  county  for  public 
moneys  in  his  hands,  and  the  condition  of  the  bond  to  safely  keep, 
faithfully  disburse,  and  justly  account  for  the  same  does  not  add 
to  the  liability  created  by  statute. 

^*^  As  before  intimated,  we  must  consider  and  decide  this 
question  upon  general  principles  and  in  the  light  of  public  policy. 

In  the  case  of  an  ofiicer  disbursing  the  public  moneys,  much 
may  be  said  in  favor  of  limiting  his  liability  where  he  acts  in 
good  faith  and  without  negligence,  and  a  strong  argument  can 
be  framed  against  the  great  injustice  of  compelling  him  to  re- 
spond for  money  stolen  or  lost  while  he  is  in  the  exercise  of  the 
highest  degree  of  care  and  engaged  in  the  conscientious  discharge 
of  duty.  When  considering  this  side  of  the  case,  it  shocks  the 
sense  of  justice  that  the  public  official  should  be  held  to  any 
greater  liability  than  the  old  rule  of  the  common  law,  which  ex- 
acted proof  of  misconduct  or  neglect. 

It  is  at  this  point,  however,  that  the  question  of  public  policy 
presents,  and  it  may  well  be  asked  whether  it  is  not  wiser  to  sub- 
ject the  custodian  of  the  public  moneys  to  the  strictest  liability, 
rather  than  open  the  door  for  the  perpetration  of  fraud  in  num- 
berless ways  impossible  of  detection,  thereby  placing  in  jeopardy 
the  enormous  amount  of  the  public  funds  constantly  passing 
through  the  hands  of  disbursing  agents. 

Without  regard  to  decisions  outside  of  our  own  jurisdiction  we 
think  the  weight  of  the  argument,  treating  this  as  an  original 
question,  is  in  favor  of  the  rule  of  strict  liability  which  requires 
a  public  official  to  assume  all  risks  of  loss  and  imposes  upon  him 
the  duty  to  account  as  a  debtor  for  the  funds  in  his  custody. 

We  do  not  wish  to  be  understood  as  establishing  a  rule  of  ab- 
solute liability  in  any  event.  The  United  States  supreme  court, 
m  United  States  v.  Thomas,  15  Wall.  337,  held  the  surveyor  of 
customs  for  the  port  of  Nashville,  Tennessee,  and  depositary  of 
public  money  at  that  place,  not  liable  when  prevented  from  re- 
sponding by  the  act  of  God  or  the  public  enemy. 

If  that  state  of  facts  is  hereafter  presented  to  this  court,  it  will 
doubtless  be  carefully  considered  whether  it  does  not  present  a 
proper  exception  to  tlie  general  rule. 

"*  It  would  not  be  profitable  to  refer  in  detail  to  the  many 
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cases,  federal  and  state,  which  sustain  the  strict  rule  of  liability, 
and  we  content  ourselves  with  a  reference  to  a  number  of  them 
involving  losses  by  robbery,  burglary,  bank  failure,  and  the  like: 
United  States  v.  Prescott,  3  How.  578;  United  States  v.  Morgan, 
11  How.  154;  United  States  v.  Dashiel,  4  Wall.  182;  United 
States  V.  Keehler,  9  Wall.  83;  Boyden  v.  United  States,  13  Wall. 
17;  Be  vans  v.  United  States,  13  Wall,  56;  Inhabitants  of  Han- 
cock V.  Hazzard,  12  Gush.  112;  59  Am.  Dec.  171;  Commonwealth 
V.  Comly,  3  Pa.  St.  372;  Inhabitants  of  New  Providence  v.  Mc- 
Eachron,  33  N.  J.  L.  339;  State  v.  Powell,  67  Mo.  395;  29  Am. 
Eep.  512;  Lowry  v.  Polk  County,  51  Iowa,  50;  33  Am.  Eep.  114; 
Perley  v.  County  of  Muskegon,  32  Mich.  132;  20  Am.  Eep.  637; 
Nason  v.  Directors  of  the  Poor,  126  Pa.  St.  445;  Supervisors  of 
Omro  V.  Kaime,  39  Wis.  468;  Eedwood  County  v.  Tower,  28 
Minn.  45;  State  v.  Harper,  6  Ohio  St.  607;  67  Am.  Dec.  363; 
Halbert  v.  State,  22  Ind.  125;  Ward  v.  School  District,  10  Neb. 
293;  35  Am.  Eep.  477. 

The  views  we  have  expressed  lead  to  a  final  judgment  against 
the  defendant  Merrill  as  supervisor  of  the  town  of  Stockbridge, 
although  he  is  shown  by  this  record  to  have  discharged  his  offi- 
cial duties  in  an  honorable  and  faithful  manner. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  dissenting,  and  Martin,  J.,  not 
sitting. 

OFFICERS— LIABILITY  FOR  PUBLIC  MONEYS.— A  public  of- 
ficer Intrusted  with  public  funds  is  not  an  Insurer  against  tlieir  loss 
and  is  responsible  only  for  the  exercise  of  good  faith,  diligence,  pru- 
dence, and  caiition  for  their  safe-keeping:  State  v.  Copeland,  96  Teun. 
296;  54  Am.  St.  Rep.  840,  and  note. 


Adams  v.  New  Jersey  Steamboat  Company. 

[151  New  York,  163.] 

CARRIERS  OF  PASSENGERS,  LIABILITY  OF  FOR 
THEFTS  OF  MONEYS.— A  steamboat  company  Is  liable  to  a  pass- 
enger who  has  procured  a  stateroom  for  his  comfort  during  his  jour- 
ney for  moneys,  reasonable  in  amount,  considering  such  journey,  lost 
from  such  room  by  theft,  without  negligence  on  the  part  either  of  the 
passenger  or  of  the  company.  The  relations  between  such  a  com- 
pany and  Its  passengers  differ  in  no  essential  respect  from  those 
existing  between  an  Innkeeper  and  his  guests. 

W.  D.  Prentice,  for  the  appellant. 

Westmoreland  D.  Davis,  for  tiie  respondent. 
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»«»  O'BRIEN",  J.  On  the  night  of  the  17th  of  June,  1889, 
the  plaintiff  was  a  cabin  passenger  from  New  York  to  Albany 
'®®  on  the  defendant's  steamer  Drew,  and  for  the  usual  and 
regular  charge  was  assigned  to  a  stateroom  on  the  boat.  The 
plaintiff's  ultimate  destination  was  St.  Paul,  in  the  state  of 
Minnesota,  and  he  had  upon  his  person  the  sum  of  one  hundred 
and  sixty  dollars  in  money  for  the  purpose  of  defraying  his  ex- 
penses of  the  journey.  The  plaintiff,  on  retiring  for  the  night, 
left  this  money  in  his  clothing  in  the  stateroom,  having  locked 
the  door  and  fastened  the  windows.  During  the  night  it  was  sto- 
len by  some  person  who  apparently  reached  it  through  the  win- 
dow of  the  room. 

The  plaintiff's  relations  to  the  defendant  as  a  passenger,  the 
loss  without  negligence  on  his  part,  and  the  other  fact  that  the 
sum  lost  was  reasonable  and  proper  for  him  to  carry  upon  his 
person  to  defray  the  expenses  of  the  journey,  have  all  been  found 
by  the  verdict  of  the  jury  in  favor  of  the  plaintiff.  The  appeal 
presents,  therefore,  but  a  single  question,  and  that  is,  whether  the 
defendant  is  in  law  liable  for  this  loss  without  any  proof  of  neg- 
ligence on  its  part.  The  learned  trial  judge  instructed  the  jury 
that  it  was,  and  the  jury,  after  passing  upon  the  other  questions 
of  fact  in  the  case,  rendered  a  verdict  in  favor  of  the  plaintiff  for 
the  amount  of  money  so  stolen.  The  judgment  entered  upon  the 
verdict  was  affirmed  at  general  term,  and  that  court  has  allowed 
an  appeal  to  this  court. 

The  defendant  has,  therefore,  been  held  liable  as  an  insurer 
against  the  loss  which  one  of  its  passengers  sustained  under  the 
circumstances  stated.  The  principle  upon  which  inn-keepers  are 
charged  by  the  common  law  as  insurers  of  the  money  or  personal 
effects  of  their  guests  originated  in  public  policy.  It  was  deemed 
to  be  a  sound  and  necessary  rule  that  this  class  of  persons  should 
be  subjected  to  a  high  degree  of  responsibility  in  cases  where  an 
extraordinary  confidence  is  necessarily  reposed  in  them,  and 
where  great  temptation  to  fraud  and  danger  of  plunder  exists 
by  reason  of  the  peculiar  relations  of  the  parties:  Story  on  Bail- 
ments, sec.  464;  2  Kent's  Commentaries,  592;  Hulett  v.  Swift, 
33  N.  Y.  571;  88  Am.  Dec.  405.  The  relations  that  exist  be- 
tween a  steamboat  company  and  its  passengers,  ^^'^  who  have 
procured  staterooms  for  their  comfort  during  the  journey,  differ 
in  no  essential  respect  from  those  that  exist  between  the  inn- 
keeper and  his  guests. 

The  passenger  procures  and  pays  for  his  room  for  the  same 
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reasons  that  a  guest  at  an  inn  does.  There  are  the  same  oppor- 
tunities for  fraud  and  plunder  on  the  part  of  the  carrier  that 
was  originally  supposed  to  furnish  a  temptation  to  the  landlord 
to  violate  his  duty  to  the  guest. 

A  steamer  carrying  passengers  upon  the  water,  and  furnishing 
them  with  rooms  and  entertainment,  is,  for  all  practical  purposes, 
a  floating  inn,  and  hence  the  duties  which  the  proprietors  owe  to 
the  passengers  in  their  charge  ought  to  be  the  same.  No  good 
reason  is  apparent  for  relaxing  the  rigid  rule  of  the  common  law 
which  applies  as  between  innkeeper  and  guest,  since  the  same 
considerations  of  public  policy  apply  to  both  relations. 

The  defendant,  as  a  common  carrier,  would  have  been  liable 
for  the  personal  baggage  of  the  plaintiff  unless  the  loss  was 
caused  by  the  act  of  God  or  the  public  enemies,  and  a  reasonable 
sum  of  money  for  the  payment  of  his  expenses,  if  carried  by  the 
passenger  in  his  trunk,  would  be  included  in  the  liability  for  loss 
of  baggage:  Merrill  v.  Grinnell,  30  N.  Y.  594;  Merritt  v.  Earle, 
29  N.  Y.  115;  86  Am.  Dec.  292;  Elliott  v.  Eossell,  10  Johns.  7; 
<)  Am.  Dec.  306;  Brown  on  Carriers,  sec.  41;  Eedfield  on  Carriers, 
sec.  24;  Angell  on  Carriers,  sec.  80. 

Since  all  questions  of  negligence  on  the  part  of  the  plaintiff,  as 
well  as  those  growing  out  of  the  claim  that  some  notice  was 
posted  in  the  room  regarding  the  carrier's  liability  for  the  money, 
have  been  disposed  of  by  the  verdict,  it  is  difficult  to  give  any 
good  reason  why  the  measure  of  liability  should  be  less  for  the 
loss  of  the  money  under  the  circumstances  than  for  the  loss  of 
what  might  be  strictly  called  baggage. 

The  question  involved  in  this  case  was  very  fully  and  ably  dis- 
cussed in  the  case  of  Crozier  v.  Boston  etc.  Steamboat  Co.,  43 
How.  Pr.  466,  and  in  Macklin  v.  New  Jersey  Steamboat  Co.,  7 
Abb.  Pr.,  N.  S.,  229.  The  liability  of  the  carrier  in  such  cases 
as  an  insurer  seems  to  have  ^^^  been  very  clearly  demonstrated 
in  the  opinion  of  the  court  in  both  actions  upon  reason,  public 
policy,  and  judicial  authority.  It  appears  from  a  copy  of  the  re- 
mittitur attached  to  the  brief  of  plaintiff's  counsel  that  the  judg- 
ment in  the  latter  case  was  affirmed  in  this  court,  though  it  seems 
that  the  case  was  not  reported. 

Tt  was  held  in  Carpenter  v.  New  York  etc.  E.  E.  Co.,  124  N.  Y. 
53;  21  Am.  St.  Eep.  644,  that  a  railroad  running  sleeping  coaches 
on  its  road  was  not  liable  for  the  loss  of  money  taken  from  a  pas- 
senger while  in  his  berth,  during  the  night,  without  some  proof 
of  negligence  on  its  part.    That  case  does  not,  we  think,  control 
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tlie  question  now  under  consideration.  Sleeping-car  companies 
are  neither  innkeepers  nor  carriers.  A  berth  in  a  sleeping-car  is 
a  convenience  of  modern  origin,  and  the  rules  of  the  common  law 
in  regard  to  carriers  or  innkeepers,  have  not  been  extended  to  thia 
new  relation. 

This  class  of  conveyances  are  attached  to  the  regular  trains 
upon  railroads  for  the  purpose  of  furnishing  extra  accommoda- 
tions, not  to  the  public  at  large  nor  to  all  the  passengers,  but  to 
that  limited  number  who  wish  to  pay  for  them.  The  contract  for 
transportation  and  liability  for  loss  of  baggage  is  with  the  rail- 
road, the  real  carrier.  All  the  relations  of  passenger  and  carrier 
are  established  by  the  contract  implied  in  the  purchase  of  the  reg- 
ular railroad  ticket,  and  the  sleeping-car  is  but  an  adjunct  to  it 
only  for  such  of  the  passengers  as  wish  to  pay  an  additional 
charge  for  the  comfort  and  luxury  of  a  special  apartment  in  a  spe- 
cial car.  The  relations  of  the  carrier  to  a  passenger  occupying 
one  of  these  berths  are  quite  different  with  respect  to  his  per- 
sonal effects  from  those  which  exist  at  common  law  between  the 
innkeeper  and  his  guest,  or  a  steamboat  company  that  haa 
taken  entire  charge  of  the  traveler  by  assigning  to  him  a  state- 
room. "While  the  company  running  sleeping-cars  is  held  to  a 
high  degree  of  care  in  such  cases,  it  is  not  liable  for  a  loss  of  this 
character  without  some  proof  of  negligence.  The  liability  aa 
insurers  which  the  common  law  imposed  upon  carriers  and  inn- 
keepers has  not  been  extended  to  these  modem  appliances  for  per- 
sonal comfort,  for  reasons  that  are  *^®  stated  quite  fully  in  the- 
adjudged  cases  and  that  do  not  apply  in  the  case  at  bar:  Ulrich 
V.  New  York  etc.  E.  K.  Co.,  108  N.  Y.  80;  2  Am.  St.  Eep.  369; 
Pullman  etc.  Co.  v.  Smith,  73  111.  360;  24  Am.  Rep.  258;  Wood- 
ruff etc.  Co.  V.  Diehl,  84  Ind.  474;  43  Am.  Eep.  102;  Lewis  v. 
New  York  etc.  Co.,  143  Mass.  267;  58 'Am.  Eep.  135. 

But,  aside  from  authority,  it  is  quite  obvious  that  the  passenger 
has  no  right  to  expect,  and  in  fact  does  not  expect,  the  same  de- 
gree of  security  from  thieves  while  in  an  open  berth  in  a  car  on  a 
railroad  as  in  a  stateroom  of  a  steamboat,  securely  locked  and 
otherwise  guarded  from  intrusion.  In  the  latter  case,  when  he  re- 
tires for  the  night,  he  ought  to  be  able  to  rely  upon  the  com- 
pany for  his  protection  with  the  same  faith  that  the  guest  can 
rely  upon  the  protection  of  the  innkeeper,  since  the  two  relations 
are  quite  analogous.  In  the  former,  the  contract  and  the  rela- 
tions of  the  parties  differ  at  least  to  such  an  extent  as  to  justify 
Bome  modification  of  the  common  law  rule  of  responsibility.    The 
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vee  of  sleeping-cars  by  passengers  in  modem  times  created  rela- 
tions between  the  parties  to  the  contract  that  were  unknown  to 
the  common  law,  and  to  which  the  rule  of  absolute  responsibil- 
ity could  not  be  applied  without  great  injustice  in  many  cases. 
But  in  the  case  at  bar  no  good  reason  is  perceived  for  relaxing 
the  ancient  rule  and  none  can  be  deduced  from  the  authorities. 
The  relations  that  exist  between  the  carrier  and  the  passenger 
who  secures  a  berth  in  a  sleeping-car  or  in  a  drawingroom-car 
upon  a  railroad  are  exceptional  and  peculiar.  The  contract 
which  gives  the  passenger  the  right  to  occupy  a  berth  or  a  seat 
■does  not  alone  secure  to  him  the  right  of  transportation.  It  sim- 
ply gives  him  the  right  to  enjoy  special  accommodations  at  a 
fipecified  place  in  the  train.  The  carrier  by  railroad  does  not  un- 
dertake to  insure  the  personal  effects  of  the  passenger  which  are 
carried  upon  his  person  against  depredation  by  thieves.  It  is 
bound,  no  doubt,  to  use  due  care  to  protect  the  passenger  in  this 
respect,  and  it  might  well  be  held  to  a  higher  degree  of  care  when 
it  assigns  sleeping  berths  to  passengers  for  an  extra  compensation 
than  in  cases  where  they  remain  in  the  ordinary  coaches  in  a  con- 
dition to  protect  themselves.  But  it  is  only  upon  the  ground  of 
negligence  that  the  railroad  company  can  be  held  ^''^  liable  to 
the  passenger  for  money  stolen  from  his  person  during  the  jour- 
ney. The  ground  of  the  responsibility  is  the  same  as  to  all  the 
passengers,  whether  they  use  sleeping  berths  or  not,  though  the 
degree  of  care  required  may  be  different.  Some  proof  must  be 
given  that  the  carrier  failed  to  perform  the  duty  of  protection  to 
the  passenger  that  is  implied  in  the  contract  before  the  question 
of  responsibility  can  arise,  whether  the  passenger  be  in  one  of 
the  sleeping  berths  or  in  a  seat  in  the  ordinary  car.  The  prin- 
ciple upon  which  the  responsibility  rests  is  the  same  in  either 
■case,  though  the  degree  of  care  to  which  the  carrier  is  held  may 
be  different.  That  must  be  measured  by  the  danger  to  which 
the  passenger  is  exposed  from  thieves  and  with  reference  to  all 
the  circumstances  of  the  case.  The  carrier  of  passengers  by  rail- 
road, whether  the  passenger  be  assigned  to  the  ordinary  coaches 
or  to  a  berth  in  a  special  car,  has  never  been  held  to  that  high 
degree  of  responsibility  that  governs  the  relations  of  innkeeper 
and  guest,  and  it  would,  perhaps,  be  unjust  to  so  extend  the  lia- 
bility when  the  nature  and  character  of  the  duties  which  it  as- 
€ume3  are  considered. 

But  the  traveler  who  pays  for  his  passage,  and  engages  a  room 
in  one  of  the  modern  floating  palaces  that  cross  the  sea  or  navl- 
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gate  the  interior  waters  of  the  country,  establishes  legal  rela- 
tions with  the  carrier  that  cannot  well  be  distinguished  from 
those  that  exist  between  the  hotelkeeper  and  his  guests.  The 
carrier  in  that  case  undertakes  to  provide  for  all  his  wants,  includ- 
ing a  private  room  for  his  exclusive  use,  which  is  to  be  as  free 
from  all  intrusion  as  that  assigned  to  the  guest  at  a  hotel.  The 
two  relations,  if  not  identical,  bear  such  close  analogy  to  each 
other  that  the  same  rule  of  responsibility  should  govern. 

We  are  of  the  opinion,  therefore,  tbat  the  defendant  was  prop- 
erly held  liable  in  this  case  for  the  money  stolen  from  the  plaintiff 
without  any  proof  of  negligence. 

The  judgment  should  be  affirmed. 

All  concur. 


CARRIERS  OF  PASSENGERS— LIABILITY  FOR  THEFTS  OP 
MONEYS.— The  master  and  owners  of  a  steamboat  are  not  liable  for 
the  theft  of  a  package  of  money  brought  on  board  by  a  passenger 
and  retained  by  him  within  his  personal  custody,  no  compensatioa 
for  the  carriage  of  the  package  being  paid:  Wilcox  v.  Steamboat 
Philadelphia,  9  La.  80;  29  Am.  Dee.  4.36,  and  note.  The  owner  of  a 
steamship  cai'rying  passengers  for  hire  is  not  an  lnnkeei»eT,  aithoiigh 
the  passenger  pays  a  round  sum  for  transiwrtation,  board  and  lodg- 
ing: Clark  v.  Bums,  118  Mass.  275;  19  Am.  Rep.  450.  Sleei)ing-car 
coriwrations  are  not  answerable  as  Innkeepers  for  the  loss  or  theft 
of  articles  from  their  ears:  Pullman  Palace  Car  Co.  v.  Gavin,  93 
Tenn.  53;  42  Am.  St.  Rep.  902.  See,  also,  the  extended  note  to  Pull- 
man Palace  Car  Co.  v.  Lowe,  2U  Am.  St.  Rep.  332. 
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INSURANCE.  LIFE— STATEMENTS,  TRUTH  OF,  WHEN 
GUARANTEED.— If,  in  an  application  for  life  insurance,  the  appli- 
cant purports  to  warrant  the  truthfulness  of  statements  therein, 
and  a  certificate  Issued  to  him  purports  to  be  upon  condition  that  the 
etatements  made  in  such  application  are  a  imrt  of  the  contract, 
such  statements  become  a  part  of  such  contract,  and,  if  knowingly 
false,  avoid  It. 

INSURANCE— WAIVER  BY  APPLICANT  OF  HIS  PRIVI- 
LEGE  TO  HAVE  HIS  PHYSICIAN  NOT  TESTIFY.— If  in  an  ap- 
plication for  life  Insurance,  the  applicant  declares  that  he  waives 
any  and  all  provisions  of  law  preventing  any  physician  from  dis- 
closing'any  information  acquired  while  attending  the  applicant  in 
a  professional  capacity,  or  rendering  him  incompetent  as  a  witness, 
and  consents  that  such  physician  may  testify  concerning  the  appli- 
cant's health  and  physical  condition,  past,  pres-ent,  or  future,  such 
waiver  Is  valid,  and  entitles  the  Insurer  In  an  action  upon  a  policy  is- 
sued upon  such  application  to  call  and  examine  a  physician  as  a  wit- 
ness aufl  to  have  him  answer  a  qn<>stion  which,  but  for  such  waiv- 
er, must  be  regard'ed  as  a  privileged  communication  which  he  wa»' 
not  at  liberty  to  disclose. 
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PUBLIC  POLICY.— A  WAIVER  OF  THE  RIGHT  TO  HAVB 
INFORMATION  ACQUIRED  BY  A  PHYSICIAN  while  attending  his 
patient  regarded  as  a  privileged  communication,  not  to  be  disclosed 
In  evidence  without  the  consent  of  the  patient,  is  not  against  public 
policy  when  made  iu  an  application  for  life  Insurance,  and  is  there- 
fore valid,  and  may  be  enforced  after  the  death  of  the  patient 
against  any  person  claiming  under  the  contract  of  which  the  waiver 
■was  part. 

John  M.  Gardner,  for  the  appellant. 

S.  '^.  Lindsley,  for  the  respondent. 

****  HAIGHT,  J.     This  action  was  brought  to  recover   the 

amount  alleged  to  be  due  upon  a  benefit  certificate. 

The  defendant  is  a  fraternal  beneficiary  society  and  as  such  is- 
sued to  Jeremiah  B.  Foley  a  benefit  certificate  for  three  thousand 
dollars,  payable  upon  his  death  to  his  widow.  The  certificate  was 
issued  on  the  5th  day  of  April,  1890,  and  Foley  died  on  the 
fourteenth  day  of  July  thereafter,  leaving  the  plaintiff,  his  widow, 
him  surviving.  The  defense  interposed  was  misrepresentations 
as  to  his  physical  condition  and  breach  of  warranties  with  ref- 
erence thereto. 

The  representations  complained  of  were  to  the  effect  that  he 
had  no  hemorrhoids  or  diseases  of  the  genital  or  urinary  organs. 
The  evidence  taken  at  the  trial  tended  to  show  that  he  was  afflict- 
ed with  these  diseases;  that  he  had  consulted  physicians  with  ref- 
erence thereto,  and  had  been  advised  to  go  to  the  hospital  and 
submit  to  an  operation  prior  to  his  making  ^*^^  his  application  for 
insurance  herein;  that  shortly  after  his  application  was  allowed 
and  the  certificate  issued  to  him,  he  went  to  a  hospital  in  the  city 
of  Xew  York  and  submitted  to  an  operation,  and  that  he  short- 
ly thereafter  died  in  the  hospital.  The  evidence  with  reference 
to  his  physical  condition  was  without  substantial  dispute,  and, 
upon  the  theory  that  his  statements  were  warranties,  no  question 
of  fact  was  presented  which  it  was  necessary  to  submit  to  the 
jury. 

The  application  was  in  writing  signed  by  Foley,  and,  among 
other  things,  contained  the  following:  "I  do  hereby  warrant  the 
truthfulness  of  the  statements  in  this  application,  and  consent 
iind  agree  that  any  untrue  or  fraudulent  statement  made  herein 
or  to  the  medical  examiner,  or  any  concealment  of  facts  by  me  in 
this  application  ....  shall  forfeit  the  rights  of  myself 
and  my  family  or  dependents  to  all  benefits  and  privileges  there- 
in." And  further,  "I  hereby  expressly  waive  any  and  all  provi- 
sions of  law  now  existing  or  that  may  hereafter  exist  preventing 
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any  physician  from  disclosing  any  information  acquired  in  at- 
tending me  in  a  professional  capacity  or  otherwise,  or  rendering 
Jiim  incompetent  as  a  witness  in  any  way  whatever,  and  I  hereby 
consent  and  request  that  any  such  physician  testifying  concern- 
ing my  health  and  physical  condition,  past,  present,  or  future." 
1'he  benefit  certificate  issued  to  him,  among  other  things,  pro- 
Tided  that  it  was  issued  "upon  condition  that  the  statements 
made  by  him  in  his  application  for  membership  in  said  council 
and  the  statements  certified  by  him  to  the  medical  examiner,  both 
of  which  are  filed  in  the  supreme  secretary's  office,  be  made  a 
part  of  this  contract.** 

It  is  now  urged  that  the  "statements"  referred  to  in  the  cer- 
tificate do  not  include  the  warranty  or  waiver  embraced  in  the 
application,  and  that  such  warranty  and  waiver  became  no  part 
of  the  contract.  This  view,  we  think,  should  not  be  adopted. 
JVom  the  reading  of  the  certificate,  application,  and  medical  ex- 
amination, which  is  also  signed  by  Foley,  it  is  quite  apparent 
that  it  was  the  understanding  and  intention  of  the  contracting 
parties  that  the  application  was  to  become  a  part  of  the  con- 
tract. We  do  not  overlook  the  rule  that,  in  construing  ^®*  con- 
tracts of  insurance,  we  should  be  strict  as  to  the  insurer  and  lib- 
eral as  to  the  insured.  It  does  not  in  this  case  permit  an  escape 
from  the  manifest  intention  of  the  parties.  To  limit  the  word 
■"statements'*  appearing  in  the  certificate  to  that  which  he  has 
stated  in  the  application  with  reference  to  his  physical  condi- 
tion, excluding  all  other  assertions,  we  think,  would  be  too  nar- 
row and  technical.  The  word  as  commonly  used  has  a  more  com- 
prehensive meaning.  It  is  a  formal  embodiment  in  language  of 
matter  communicated  to  another.  It  is,  to  express  the  particu- 
lars of;  to  represent  fully  in  words;  make  known  specifically;  ex- 
plain; narrate;  to  recite  facts,  etc.:  See  Century  Dictionary.  It 
is  not  necessarily  limited  to  the  statement  of  a  fact  or  the  sub- 
stance of  a  case,  but  may  include  the  provisions  of  a  contract. 
The  application,  as  we  have  seen,  contained  a  warranty  as  to  the 
correctness  of  the  representations  made,  and  also  a  waiver  of  the 
applicant's  right  to  exclude  the  evidence  of  physicians  who  had 
tj*eated  him.  He  stated  that  he  warranted  and  that  he  waived, 
and,  from  allusions  made  in  the  certificate  thereto,  the  conclu- 
sion is  irresistible  that  it  was  the  intention  of  the  parties  to  make 
the  warranty  and  the  waiver  a  part  of  the  contract. 

A  more  serious  question  is  presented  with  reference  to  the 
waiver.    It  is  contended  that  a  waiver  before  the  trial  is  against 
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public  policy,  and  that  the  law  at-  the  time  of  the  trial  did  not 
permit  it.  The  law,  as  it  stood  at  the  time  the  contract  was  made, 
provided  that  "a  person  duly  authorized  to  practice  physic  or  sur- 
gery shall  not  be  allowed  to  disclose  any  information  which  he 
acquired  in  attending  a  patient,  in  a  professional  capacity,  and 
wliicli  was  necessary  to  enable  him  to  act  in  tliat  capacity":  Code 
Civ.  IVoc,  sec.  834.  Section  836  provided  that  "the  last  three 
sections  apply  to  every  examination  of  a  person  as  a  witness,  un- 
less the  provisions  thereof  are  expressly  waived  by  the  person 
confessing,  the  patient,  or  the  chent.'*  At  the  time  of  the  trial, 
the  last  section  had  been  amended  so  as  to  require  the  waiver  to 
be  made  upon  the  trial.  It  will  thus  be  seen  that  the  right  to 
waive  j<  given  by  the  express  provisions  of  the  code.  The  right  of 
the  legislature  ^^^  to  establish  rules  of  evidence  and  to  make 
them  ai)plicable  to  all  trials  thereafter  had  is  unquestioned,  but 
it  cannot  pass  an  act  impairing  the  obligations  of  a  contract.  The 
waiver,  as  we  have  seen,  was  a  part  of  the  contract.  It  was  made 
to  induce  it.  It  was  authorized  by  the  code  and  is  binding  upon 
the  parties,  unless  the  making  of  it  at  that  time  was  against 
public  policy. 

In  flatter  of  New  York  etc.  R.  R.  Co.,  98  N.  Y.  447-453,  Earl, 
J.,  in  delivering  the  opinion  of  the  court,  says:  "Parties  by  their 
stipulations  may  in  many  ways  make  the  law  for  any  legal  pro- 
ceeding to  which  they  are  parties,  which  not  only  binds  them,  but 
which  the  courts  are  bound  to  enforce.  They  may  stipulate  away 
statutory,  and  even  constitutional,  rights.  They  may  stipulate 
for  shorter  limitations  of  time  for  bringing  actions  for  the 
breach  of  contracts  than  are  prescribed  by  the  statutes,  such 
limitations  being  frequently  found  in  insurance  policies.  They 
may  stipulate  that  the  decision  of  a  court  shall  be  final,  and  thus 
waive  the  right  of  apj^oal;  and  all  such  stipulations  not  unreason- 
able, not  against  good  morals,  or  sound  public  policy,  have  been 
and  will  be  enforced;  and,  generally,  all  stipulations  made  by  the 
parties  for  the  government  of  their  conduct,  or  the  control  of 
their  rights,  in  the  trial  of  a  cause,  or  the  conduct  of  a  litigation, 
are  enforced  by  the  courts.'* 

In  ilatter  of  Coleman,  111  N.  Y.  220,  an  attorney  of  the  testa- 
tor was  re(}uested  to  sign  the  attestation  clause  of  the  will  as  a 
■witness.  It  was  held  that  this  was  an  express  waiver  within  the 
meaning  of  section  836  of  the  code.  In  this  case,  it  will  be  seen 
that  the  waiver  was  before  the  death  and  intended  to  take  effect 
after  doath  upon  the  probate  of  the  will.  Ruger,  C.  J.,  in  deliv- 
ering the  opinion  of  the  court,  says  with  reference  thereto:    "It 
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cannot  be  doubted  that,  if  a  client  in  his  lifetime  should  call  his 
attorney  as  a  witness  in  a  legal  proceeding,  to  testify  to  trans- 
actions taking  place  between  himself  and  his  attorney,  while  oc- 
cupying the  relation  of  attorney  and  client,  such  an  act  would 
be  held  to  constitute  an  express  waiver  of  the  seal  of  secrecy 
imposed  by  the  ***^  statute,  and  can  it  be  any  less  so  when  the 
client  has  left  written  and  oral  evidence  of  his  desire  that  his  at- 
torne)'  should  testify  to  facts,  learned  through  their  professional 
relations,  upon  a  judicial  proceeding  to  take  place  after  his 
death?  We  think  not:  McKinney  v.  Grand  Street  etc.  R.  R.  Co., 
104  N.  Y.  352.  The  act  of  the  testator,  in  requesting  his  attor- 
neys to  become  witnesses  to  his  will,  leaves  no  doubt  as  to  his  in- 
tention thereby  to  exempt  them  from  the  operation  of  the  stat- 
ute, and  leave  them  free  to  perform  the  duties  of  the  office  assign- 
ed them,  unrestrained  by  any  objection  which  he  had  power  to 
remove." 

In  Adreveno  v.  Mutual  Reserve  etc.  Assn.,  34  Fed.  Rep.  870, 
the  action  was  upon  a  certificate  of  insurance  which  contained  a 
clause  of  waiver  similar  to  the  one  we  have  under  consideration. 
The  statute  of  Missouri  provided  that:  "The  following  persons 
shall  be  incompetent  to  testify:  A  physician  or  surgeon,  concern- 
ing any  information  which  he  may  have  acquired  from  any  pa- 
tient while  attending  him  in  a  professional  character,  which  in- 
formation was  necessary  to  enable  him  to  prescribe  for  such  pa- 
tient as  a  physician  or  to  do  any  act  for  him  as  a  surgeon.'* 
Thayer,  J.,  said:  The  statute  is  construed  in  this  state  as  con- 
ferring a  privilege  merely  that  may  be  waived;  it  is  not  declara- 
tory of  any  public  policy.  The  public  is  not  concerned  in  exclud- 
ing the  testimony  of  a  physician  as  to  the  condition  of  a  patient, 
if  the  patient  himself  does  not  object  to  such  disclosures.  In  this 
respect  the  courts  of  this  state  follow  the  rulings  in  New  York 
and  Michigan  under  a  similar  statute,  as  appears  by  the  cases  of 
Cahen  v.  Continental  Life  Ins.  Co.,  41  N.  Y.  Super.  Ct.  296; 
Grand  Rapids  etc.  R.  R.  Co.  v.  Martin,  41  Mich.  667,  As  the  pa- 
tient is  at  liberty  to  waive  the  privilege  which  the  law  affords 
him,  it  appears  to  me  it  is  immaterial  whether  the  patient  waives 
the  privilege  by  calling  the  physician  to  testify  in  his  behalf,  or 
whether  he  waves  it,a8  in  this  case,  by  a  clause  contained  in  the 
contract  on  which  the  suit  is  brought;  and,  if  the  patient  him- 
self waives  the  privilege  by  a  clause  contained  in  the  contract, 
that  waiver,  in  my  judgment,  is  binding  on  anyone  who  claims 
under  the  ^®*  contract,  whether  it  be  the  patient  himself  or  his 
representative":  See,  also,  Albert!  v.  New  York  etc.  R.  R.  Co., 
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118  N.  Y.  77-85;  Rosseau  v.  Bleaii,  131  N.  Y.  177-184;  27  Aia. 
St.  Eep.  578-  It  appears  to  us  that  these  cases  dispose  of  the 
question  under  consideration;  that  the  waiver  is  not  in  contra- 
vention of  any  principle  of  public  policy,  and  that  the  amend- 
ment to  section  836  of  the  code,  made  after  the  contract,  has 
DO  application. 

The  judgment  should  be  affirmed,  with  costs. 

All  conciir,  except  Martin,  J.,  not  voting. 


INSURANCE— LIFE— REPIIESENTATIONS.— False  answers  to 
•questions  regarding  health  of  applicant  will  avoid  a  policy  of  insur- 
ance: Brown  v.  Metropolitan  etc.  Ins.  Co.,  65  Mich.  306;  8  Am.  St. 
Rep.  894,  and  note.  Where  one  asserts  that  certain  statements  are 
true,  and  if  not  true  that  this  fact  shall  avoid  a  policy  of  insurance, 
the  question  whether  they  were  material  is  not  important,  as  the 
parties  have  the  right  to  make  their  truth  the  basis  of  the  contract: 
Cobb  V.  Covenant  etc.  Assn.,  153  Mass.  176;  25  Am.  St.  Rep.  619,  and 
note.  This  subject  will  be  found  fully  discussed  in  the  extended 
notes  to  Continental  etc.  Ins.  Co.  v.  Yung,  3  Am.  St.  Rep.  635;  Con- 
tinental etc.  Ins.  Co.  v.  Rogers,  59  Am.  Rep.  816,  and  Day  v.  Mutual 
etc.  Ins.  Co.,  29  Am.  Rep.  575. 

PHYSICIANS  AND  SURGEONS.— WAIVER  OF  PRIVILEGED 
COMMUNICATIONS  TO,  is  discussed  in  the  extended  note  to 
Thompson  v.  Ish,  17  Am.  St.  Rep.  566,  570. 


Barker  v.  Central  Park,  North  and  East  River 
Railroad  Company. 

[151  New  York,  237.] 

STREET  RAILWAYS— DUTY  TO  MAKE  CHANGE.— A  ten- 
der by  a  passenger  of  a  five-dollar  bill  in  payment  of  five  cents  fare 
is  unreasonable,  when  the  rules  of  the  company  do  not  require  Its 
conductors  to  furnish  change  beyond  the  amount  of  two  dollars;  and 
it  is  not  material  that  the  existence  of  the  rule  be  known  to  the  pas- 
senger. The  conductor  has  a  right  to  eject  him  from  the  car,  though 
he  has  no  other  means  with  which  to  make  payment. 

CARRIERS  NEED  NOT  BRING  HOME  TO  EACH  PASSEN- 
GER KNOWLEDGE  OP  ANY  REASONABLE  AND  JUST  RULE 
which  such  carriers  are  seeking  to  enforce. 

CARRIERS— RULES— QUESTION  FOR  JURY.— Whether  a 
rule  adopted  by  a  carrier  of  passengers  is  reasonable  Is  not  a  ques- 
tion of  fact  for  the  Jury,  but  of  law  for  the  court,  when  the  facts  are 
not  in  dispute,  and  are  not  of  such  a  nature  that  reasonable  men 
may  differ  in  regard  to  the  inference  proper  to  be  drawn  from  them. 

Samuel  H.  Ordway,  for  the  appellant. 

Henry  Thompson  and  Henry  A.  Eobinson,  for  the  respondent. 

'*^  BARTLETT,  J.     This  appeal  presents  a  novel  question 
which  has  not  been  considered  by  this  court  in  any  case  to  which 
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our  attention  has  been  called.  No  opinion  was  written  in  the 
court  below. 

The  defendant  corporation  operates  a  hors9  railroad  in  the 
city  of  New  York  as  a  common  carrier  of  passengers.  On  the 
12th  of  January,  1889,  the  plaintiff  entered  one  of  the  defend- 
ant's cars  as  a  passenger,  and,  when  called  upon  for  his  fare  of 
five  cents,  found  that  the  smallest  amount  of  money  in  his  pos- 
session was  a  five-dollar  bill. 

The  plaintiff  offered  the  bill  to  the  conductor,  who  stated,  "I 
am  not  supposed  to  change  it;  you  must  get  off."  To  this  the 
plaintiff  replied,  "I  won't  get  off;  you  must  put  me  off."  The 
conductor  thereupon  put  the  plaintiff  off  the  car.  It  is  not 
claimed  that  he  used  any  more  violence  than  was  necessary,  or 
that  the  plaintiff  was  actually  injured  in  person  or  property. 

The  transaction  was  undoubtedly  a  technical  assault  and  bat- 
tery, and  the  plaintiff  seeks  in  this  action  to  recover  his  dam- 
ages therefor.  It  may  be  conceded,  as  was  urged  by  plaintiff's 
counsel  in  his  very  able  argument,  that  if  plaintiff  was  unlaw- 
fully ejected  from  the  car,  this  is  a  case  for  substantial  damages. 
A  number  of  points  were  discussed  at  the  bar,  but  in  the  view  we 
take  of  this  case  there  is  but  one  question  to  be  considered. 

The  plaintiff's  counsel  asked  to  go  to  the  jury  on  several  ques- 
tions and  among  others  the  following:  "Whether  the  five  dollars 
was,  in  this  case  and  under  the  circumstances  testified  to,  a  rea- 
sonable amount  for  the  plaintiff  to  tender  the  conductor  in  pay- 
ment of  his  fare?"  The  complaint  was  dismissed  at  the  close  of 
the  plaintiff's  case,  and  the  point  is  made  whether  the  reason- 
ableness of  the  tender  of  five  dollars  to  the  conductor  is  a  ques- 
tion of  law  or  a  question  of  fact  on  the  evidence. 

It  was  stipulated  at  the  trial  that  the  defendant  had  a  rule  re- 
quiring their  conductors  to  be  prepared  to  furnish  change  to  ^*** 
the  amount  of  two  dollars,  and  that  such  rule  was  not  brought  to 
the  attention  of  plaintiff.  It  wag  further  stipulated  that  there 
was  no  regulation  forbidding  the  conductors  to  make  change  to 
a  greater  extent  than  two  dollars. 

On  cross-examination  of  the  plaintiff  he  testified  as  follows: 
"Q.  Why  did  you  say  to  the  conductor,  before  making  any  ten- 
der, *I  have  only  got  a  five-dollar  bill?'  A.  Well,  because  I  felt 
rather  apologetic  about  offering  that  large  amount,  because  I 
didn't  know  whether  it  might  inconvenience  him  with  using  up 
a  great  deal  of  his  change  or  not,  and,  of  course,  I  wouldn't  have 
offered  five  dollars  if  I  had  anything  else,  an^  I  wanted  to  ex- 
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plain  it."  It  thus  appears  that  the  plaintifE  regarded  his  offer 
of  the  five-dollar  bill  as  unusual  and  requiring  explanation. 

There  is  no  evidence  of  a  custom  on  the  part  of  the  plaintiff 
or  the  public  of  tendering  to  defendant  five  dollars  in  payment 
of  a  five-cent  fare  and  receiving  the  change,  nor  of  any  rule  of 
the  defendant  imposing  upon  their  conductors  the  duty  of  fur- 
nishing passengers  with  change  in  so  large  an  amount.  The 
plaintiff  swore  to  one  occasion  when  he  had  offered  a  five-dollar 
bill  for  his  fare  and  had  it  changed,  but  it  was  on  the  car  of  an- 
other line. 

There  is  no  evidence  which  would  have  warranted  the  trial 
judge  in  submitting  to  the  jury  the  question  whether  tho 
plaintiff's  tender  of  the  five-dollar  bill  under  the  circumstances 
was  unreasonable. 

On  the  evidence  as  it  stands,  the  plaintiff's  tender  of  the  five- 
dollar  bill  was  unreasonable  as  a  matter  of  law,  and  the  undis- 
puted facts  are  not  of  such  a  nature  that  reasonable  men  might 
differ  in  regard  to  the  inferences  proper  to  be  drawn  from  them. 

In  this  state  of  the  record  it  is  well  settled  that  there  is  no 
question  for  the  jury:  Vedder  v.  Fellows,  20  N.  Y.  12G;  Hibbard 
V.  New  York  etc.  E.  R.  Co.,  15  N.  Y.  455,  459,  460;  Avery  v. 
New  York  Cent.  etc.  R.  R.  Co.,  121  N.  Y.  31,  44. 

^^^  It  is  quite  apparent  that  a  carrier  of  passengers  must 
make  and  enforce  such  reasonable  rules  as  will  enable  it  to  dis- 
charge its  duties  to  the  general  public  in  a  proper  manner,  and, 
if  the  facts  are  undisputed  and  not  susceptible  of  different  in- 
ferences, the  question  of  their  reasonableness  ought  not  to  be 
submitted  to  a  jury  who  might  not  readily  understand  the  rea- 
sons upon  which  the  rule  is  sought  to  be  founded.  If  the  ques- 
tion is  treated  as  one  of  law  uniformity  is  secured,  a  matter  in 
which  tne  public  are  interested  quite  as  much  as  the  corporations 
who  are  carriers  of  passengers. 

In  the  case  at  bar,  the  reasonableness  of  the  rule  established 
by  the  defendant  is  obvious.  In  a  large  city  like  New  York  the 
round  trip  of  a  car  of  any  street  line  means  a  very  considerable 
number  of  fares  paid  in,  and  the  necessity  for  the  conductor  to 
carry  and  pay  out  a  large  amount  of  small  change. 

When  the  defendant  enacted  the  rule  requiring  its  conductors 
to  furnish  change  to  a  passenger  to  the  amount  of  two  dollars, 
it  did  all  that  could  reasonably  be  expected  of  it  in  consulting 
the  convenience  of  the  general  public,  and  it  would  be  unreason- 
able and  burdensome  to  extend  the  amount  to  five  dollars. 

It  would  require  conductors  to  carry  a  large  amount  of  bills 
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and  small  change  on  their  persons,  and  greatly  impede  the  rapid 
collection  of  fares. 

It  is  not  necessary  that  a  common  carrier  should  bring  home 
to  each  passenger  a  personal  knowledge  of  any  reasonable  and 
just  rule  which  it  is  seeking  to  enforce;  to  so  hold  would  ren- 
der the  enforcement  of  the  rule  impracticable. 

We  have  been  cited  to  but  one  case  holding  with  the  plaintiff 
in  this  action:  Barrett  v.  Market  Street  Ry.  Co.,  81  Cal.  296;  15 
Am.  St.  Rep.  61, 

We  agree  with  the  learned  supreme  court  of  California,  that 
A  passenger  upon  a  street  railroad  is  not  bound  to  tender  the  ex- 
act fare,  but  must  tender  a  reasonable  sum,  and  the  carrier  must 
accept  such  tender  and  furnish  change  to  a  reasonable  amount, 
but  we  cannot  assent  to  the  conclusion  that  a  tender  of  five  dol- 
lars is  a  reasonable  sum. 

***  It  is  quite  possible  that  there  existed  local  reasons  for  the 
■decision  in  California,  as  the  judge  writing  the  opinion  suggested 
that  the  five-dollar  gold  piece  was  practically  the  lowest  gold  coin 
in  use  in  that  section  of  the  country. 

The  plaintiff  urges  that  there  are  several  other  questions  than 
the  one  of  reasonableness  of  amount  tendered  that  should  have 
been  submitted  to  the  jury.  We  have  considered  these  ques- 
tions in  the  light  of  the  record  as  it  stands,  and  are  of  opinion 
that  the  dismissal  of  the  complaint  was  proper. 

The  judgment  appealed  from  should  be  aflBrmed,  with  costs. 

All  concur. 


STREET  RAILWAYS  -  DUTY  TO  MAKE  CHANGE.— The  tender 
•of  a  five-dollar  gold  piece  by  a  passen.srer  on  a  street-ear,  who  has  no 
smaller  change  with  him.  Is  a  tendP'r  of  a  reasonable  snm.  pryr\,  if  he 
makes  such  tender,  he  cannot  be  ejected  for  refusal  to  pay  his  fare: 
Barrett  v.  Market  Street  Ry.  Co.,  81  Cal.  296;  15  Am.  St.  Rep.  61. 

RAILROADS  —  REOULATIONS  —  REASONABLENESS— QUES- 
TION FOR  COURT.— The  reasonableness  of  rules  prescribed  by  rail- 
road companies  and  like  corijorations  is  a  question  of  law  to  be  de- 
cided by  the  court  and  not  the  Jury:  South  Florida  R.  R.  Co.  v. 
Rhodes.  2o  Fla.  40;  23  Am.  St.  Rep.  506,  and  note;  Illinois  Cent.  R. 
R.  Co.  V.  Wliittemore,  43  111.  420;  92  Am.  Dec.  138,  and  nMe.  See, 
:also,  the  extended  note  to  Commonwealth  y.  Power,  41  Am.  Dec.  471. 

RAILROADS. — Passengers  are  not  required  to  know  the  rules  and 
regulations  made  by  the  directors  of  the  company  for  the  manage- 
ment of  its  affairs  and  for  the  control  of  the  actions  of  its  asents: 
HufPord  V.  Grand  Raplda  etc.  R.  R.  Co.,  64  Mich.  631;  8  Am.  St.  Rep, 
^9,  and  note. 
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KiMMER  v.  Weber. 

[151  New  Yoek,  417.] 

MASTER  AND  SERVANT— FELLOW-SERVANTS.— If  work- 
men find  it  necessary  during  tlieir  worlc  to  erect  scaffolding,  and,  by 
tlie  negligence  of  any  of  them,  such  scaffolding  breaks,  and  injures 
one  of  their  number,  he  cannot  recovei'  of  the  common  employer,  be- 
cause the  injury  is  due  to  the  neghgence  of  his  fellow-servanis. 

MASTER  AND  SERVANT— DETAILS  FOR  WHICH  MAS- 
TER IS  NOT  ANSWERABLE.— If  a  gang  of  masons  are  at  work  up- 
on a  building,  and  the  construction  of  a  platform  becomes  necessary 
to  the  prosecution  of  their  work,  this  is  one  of  the  details  of  the  busi- 
ness which  is  generally  left  to  the  workmen  themselves,  and  when 
the  master  does  not  take  it  out  of  their  hands,  nor  furnish  defective 
materials  to  be  used  in  it,  and  it  is  in  fact  constructed  by  the  work- 
men according  to  their  own  judgment,  and,  through  some  defect  iik 
Its  construction,  one  of  them  is  subsequently  injured,  the  master,  or 
common  employer,  Is  not  answerable. 

A  MASTER  IS  NOT  RESPONSIBLE  FOR  THE  NEGLI- 
GENT PERFORMANCE  OP  SOME  DETAIL  OF  WORK  Intrusted 
to  a  servant,  whatever  may  be  the  grade  of  the  servant  who  executes 
such  detail,  though  by  his  negligence,  or  want  of  judgment,  another 
servant  is  Injured.  If  the  work  is  the  work  of  the  servant,  and  he 
undertakes  to  perform  it,  and  the  master  is  not  at  fault  in  not  fur- 
nishing proper  materials,  there  is  no  breach  of  duty  on  his  part. 

MASTER  AND  SERVANT— ERROR  OF  JUDGMENT  ON 
THE  PART  OF  FOREMAN.— If  workmen  have  constructed  a  scaf- 
folding for  their  use,  and  a  third  person,  thinking  It  insufficient  and 
unsafe,  calls  the  attention  of  the  foreman  of  the  builders  thereto,^ 
who  replies  that  he  thinks  it  will  do,  and  it  subsequently  proves  in- 
sufficient, and  through  its  defects  Injures  one  of  such  workmen,^ 
the  common  employer  is  not  answerable.  The  construction  of  the 
scaffolding  was  a  detail  of  the  work  with  which  the  workmen  them- 
selves were  charged,  and  the  foreman  had  a  right  to  trust  to  their 
own  judgment  in  the  matter.  All  of  the  employes  who  concurred  In 
determining  that  the  scaffolding  was  safe  may  be  regarded  as  fellow- 
servants. 

MASTER  AND  SERVANT— ADOPTION  OF  UNSAFE  SCAF- 
FOLDING.—If,  when  a  gang  of  workmen  commence  work  on  a 
building,  they  find  there  a  scaffolding  which  had  been  used  by  other 
Avorkmen,  and  use  it  or  adopt  it  as  part  of  a  scaffolding  to  oe  used 
by  them  without  any  direction  from  the  common  employer,  he  is 
not  answerable  for  defects  therein  from  which  one  of  such  work- 
men receives  Injury. 

Hamilton  Wallis,  for  the  appellants. 

E.  B.  Barntim,  for  the  respondent. 

^**  O'BRIEISr,  J.  The  plaintiff's  intestate  was  an  apprentice 
in  the  employ  of  the  defendants,  who  were  builders.  This  young 
man  was  killed  on  the  16th  of  February,  1891,  by  the  falling  of 
a  scaffold  used  by  the  defendants'  workmen  in  their  business. 
The  question  was,  whether  the  accident  was  the  resirlt  of  negli- 
gence on  the  part  of  the  defendants.  The  jury  found  that  it  was, 
and  the  inquiry  is,  whether  the  proofs  in  the  case  sustain  the 
finding.    The  defendants  had  a  contract  for  the  mason  work  of 
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a  brewery,  which  was  in  process  of  erection.  There  was  also  a 
gang  of  carpenters  and  a  gang  of  plumbers  at  work  upon  the 
building,  each  under  separate  contracts  with  the  owner.  The 
plumbers  engaged  in  fastening  pipes  upon  the  ceilings  of  the 
different  floors  made  use  of  a  scaffolding  which  had  been  con- 
structed for  them  by  one  of  the  carpenters.  It  was  first  used  in 
the  cellar,  then  removed  to  the  first  floor  and  used  for  the  same 
purpose,  and  then  taken  down  and  removed  to  the  floor  above. 
The  ceiling  of  this  floor  being  higher  than  the  others,  the  plumb- 
ers found  it  necessary  to  raise  the  height  of  the  scaffolding. 
T}iey  procured  the  same  carpenter  to  make  the  change.  This 
was  done  by  extending  the  uprights  by  means  of  pieces  of  tim- 
ber nailed  to  them  and  fastened  by  cleats.  It  seems  in  that  form 
to  have  answered  all  the  purposes  of  the  plumbers.  It  consisted 
of  three  planks  supported  on  crosspieces  fastened  to  the  uprights, 
and  was  left  by  the  plumbers  in  the  room  when  they  had  com- 
pleted *^**  their  work.  Neither  the  defendants  nor  any  of  their 
employes  had  anything  whatever  to  do  with  the  construction  or 
use  of  the  scaffolding.  About  two  weeks  before  the  accident,  thft 
defendants  sent  a  gang  of  masons  to  the  building,  of  which  the 
deceased  was  one,  to  point  up  the  arches  of  the  ceiling.  The  de- 
fendants' foreman  gave  the  men  instructions  to  make  a  scaffold- 
ing for  themselves  with  three  horses  furnished  by  defendants, 
by  placing  planks  on  two  of  them  and  using  the  third  to  extend 
the  scaffold  as  they  passed  around  the  room. 

The  place  furnished  to  the  masons  to  do  the  work  was  in  a 
general  sense  the  room  or  second  floor  of  the  building,  and  it  is 
not  claimed  that  this  place  was  in  any  sense  unsafe.  The  erec- 
tion of  the  scaffolding  was  a  detail  of  the  work  which  it  is  ap- 
parent devolved  upon  the  workmen  themselves  as  they  needed 
it  to  move  around  the  room.  It  is  not  claimed  that  the  defend- 
ants failed  to  provide  proper  material  for  the  construction  of 
such  a  scaffolding.  The  workmen,  of  whom  the  deceased  was 
one,  constructed  the  scaffold  according  to  their  own  judgment. 
They  used  this  plumbers'  scaffold  for  one  side  of  it,  and  placed  a 
structure  against  the  wall  for  the  other  side.  From  this  struc- 
ture to  the  plumbers'  scaffold  crosspieces  were  placed  upon  which 
planks  rested  to  accommodate  the  workmen.  The  scaffolding 
thus  constructed  was  used  for  about  two  weeks  and  moved  about 
the  room  as  occasion  required,  all  of  which  seems  to  have  been 
done  by  the  workmen  themselves. 

The  crosspieces,  or  some  of  them,  seem  to  have  been  heavy 
pieces  of  timber,  and,  on  the  day  of  the  accident,  two  of  the  work- 
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men  were  engaged  in  putting  one  of  these  timbers  in  place. 
While  so  engaged,  one  of  the  men  let  fall  the  end  of  the  heavy 
timber  that  he  was  holding,  and  it  crushed  by  its  sudden  fall  and 
broke  one  of  the  crosspieces  of  the  plumbers'  scaffold.  This 
caused  the  whole  scaffold  to  fall,  resulting  in  the  injury  and 
death  of  the  plaintiff's  intestate. 

The  accident  was  evidently  caused  by  the  neglect  of  the  work- 
men who  were  handling  the  timber  or  by  some  defect  in  the 
crosspiece  of  the  plumbers'  scaffold.  If  the  accident  is  *^*  to 
be  attributed  to  the  act  of  the  workmen  who  were  engaged  in 
putting  the  timber  in  place,  there  is  nothing  in  the  case  to  show 
that  the  defendants  are  liable  for  the  misconduct.  They  were 
coservants,  and  nothing  appears  to  charge  the  defendants  with 
negligence  either  in  employing  them  originally  or  in  retaining 
them.  It  is  not  suggested  that  the  judgment  can  be  upheld  on 
such  grounds. 

The  judgment  must  stand,  if  at  all,  upon  the  fact  that  the 
plumbers'  scaffold  was  used  as  a  part  of  the  scaffolding  for  the 
masons,  and  that  it  was  insufficient.  When  the  case  is  examined 
in  that  light,  it  will  be  found,  we  think,  that  there  was  no  proof 
of  negligence  on  the  part  of  the  defendants  to  warrant  the  sub- 
mission of  the  question  to  the  jury. 

It  does  not  appear  that  the  defendants  constructed  the  plumb- 
ers' scaffold,  or  furnished  it,  or  directed  the  workmen  to  use  it. 
On  the  contrary,  it  appears  that  this  scaffold  was  a  contrivance 
adopted  by  the  workmen  themselves.  It  does  not  appear  that 
they  were  obliged  to  use  it.  When  a  gang  of  masons  are  engaged 
in  plastering  or  pointing  a  room,  the  construction  of  proper  plat- 
forms or  places  upon  which  to  stand  while  doing  the  work  is  one 
of  the  details  of  the  business  that  is  generally  left  to  the  work- 
men themselves.  The  master  may,  it  is  true,  take  this  out  of 
their  hands  and  assume  to  do  it  himself,  and,  in  that  case,  he 
would  be  bound  to  furnish  an  appliaance  reasonably  safe  and 
suitable  for  the  purpose.  But  in  this  case  it  does  not  appear  that 
the  master  was  required  to  furnish  the  platform  or  that  he  did 
furnish  it,  nor  does  it  appear  that  there  was  any  neglect  or  fail- 
ure to  furnish  proper  or  suitable  material  for  that  purpose.  It 
required  horses,  crosspieces,  and  plank,  and  the  means  to  put 
them  in  place.  The  evidence  indicates  that  all  these  things  were 
on  hand,  and  that  they  were  used  by  the  workmen  according 
to  their  own  judgment.  In  constructing  the  scaffolding,  they 
made  use  of  another,  which  had  been  constructed  previously 
by  the  plumbers  for  their  own  purposes,  and  which  proved  for 
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them  safe  and  sufficient.  If  this  contrivance  was  defective  or 
insufficient  for  the  new  use  to  which  it  was  applied,  and  there  ia 
no  ^''^  proof  of  that  except  the  fact  that  one  of  the  crosspieces 
broke  under  the  weight  of  a  falling  timber,  it  is  difficult  to  see 
how  the  master  can  be  held  responsible.  The  scaffolding  having 
been  constructed  by  the  workmen  themselves,  or  under  their 
direction,  if  the  appliances  which  they  made  use  of  for  that  pur- 
pose were  in  any  respect  defective  or  insufficient,  they  had,  so 
far  as  appears,  the  same  means  of  knowing  that  fact  as  the  de- 
fendants. It  was  not  enough  to  prove  that  the  scaffolding  gave 
way  under  the  circumstances,  resulting  in  an  accident,  or  that 
it  was  in  fact  defective,  unless  it  was  made  to  appear  that  this 
was  the  proximate  result  of  some  omission  of  duty  on  the  part  of 
the  defendants  or  their  foreman.  If  they  furnished  suitable 
materials  for  the  construction  of  a  proper  platform,  and  the 
workmen  themselves  constructed  it  according  to  their  own  judg- 
ment, the  defendants  were  not  liable  for  the  manner  in  which 
they  used  the  material  so  furnished:  Hussey  v.  Coger,  112  N. 
Y.  618;  8  Am.  St.  Eep.  787;  Webber  v.  Piper,  109  K  Y.  496; 
Hogan  V.  Smith,  125  N.  Y.  774;  Cregan  v.  Marston,  126  N.  Y. 
568;  22  Am.  St.  Eep.  854;  Butler  v.  Townsend,  126  N.  Y.  105; 
Harley  v.  Buffalo  Car  Mfg.  Co.,  142  N.  Y.  31;  McCampbell  v. 
Cunard  S.  S.  Co.,  144  N.  Y.  552. 

The  master  is  not  responsible  for  the  negligent  performance 
of  some  detail  of  the  work  intruf?ted  to  the  servant,  whatever  may 
have  been  the  grade  of  the  servant  who  executes  such  detail.  If 
it  is  the  work  of  the  servant,  and  he  volunteers  to  perform  it,  and 
the  master  is  not  at  fault  in  furnishing  proper  materials,  there  ia 
no  breach  of  duty  on  the  part  of  the  latter:  Cullen  v.  Norton, 
126  N.  Y.  1;  Hankins  v.  New  York  etc.  R.  R.  Co.,  142  N.  Y. 
416;  40  Am.  St.  Eep.  616. 

There  is  some  evidence  in  the  case  to  the  effect  that,  when  the 
masons  were  at  work  on  this  scaffolding,  one  of  the  plumbers 
called  the  attention  of  the  defendants'  foreman  to  the  fact  that 
the  plumbers'  scaffold,  which  was  part  of  that  used  by  the  ma- 
sons, was  insufficient,  and  that  the  foreman  replied  that  he 
thought  it  would  do.  This  the  foreman  denies,  and  says  that  ho 
was  not  aware  that  the  plumbers*  scaffold  was  in  use  till  after 
the  accident. 

'*^*  But,  assuming  that  his  attention  was  so  called  to  the  mat- 
ter, as  testified  to  by  this  witness,  was  the  foreman  guilty  of  neg- 
ligence, attributable  to  the  master,  in  permitting  the  workmen 
to  go  on  with  the  work  upon  the  platform  that  they  had  erected 
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to  suit  themselves?  If  his  judgment  was  wrong  with  respect  to 
the  sufficiency  of  the  platform,  so  was  that  of  the  workmen.  They 
knew  as  much  with  respect  to  the  safety  of  the  place  where  they 
stood  as  he  did.  None  of  the  masons  suggested  to  any  one  that 
the  scaffold  was  unsafe.  Whatever  was  said  on  that  subject  was 
by  one  of  the  plumbers  when  he  saw  the  men  using  their  scaf- 
fold. If,  under  these  circumstances,  the  foreman  had  refused  or 
declined  ^to  interfere  with  what  had  been  done  by  the  workmen, 
and  he  trusted  to  their  judgment,  it  was  not  such  negligence 
as  to  charge  the  defendants  with  the  result  of  the  accident.  It 
was,  at  most,  but  an  error  of  judgment  on  the  part  of  the  fore- 
man with  respect  to  a  detail  of  the  work  in  which  the  masons 
were  engaged.  He  concluded,  as  the  workmen  themselves  did, 
that  the  place  \\  as  safe,  and  in  determining  that  question  they 
were  all  coservants. 

We  think  that  the  plaintiff  failed  to  make  out  a  ease  for  the 
consideration  of  the  jury  for  these  reasons:  1.  It  was  not  shown 
that  it  was  the  duty  of  the  master,  under  the  circumstances,  to 
construct  the  platform  on  which  the  masons  were  to  do  the  work; 
2.  The  proof  shows  that  this  duty  was  assumed  by  the  workmen 
as  one  of  the  details  of  the  work;  3.  It  was  not  shown  that  the 
defendants,  or  their  foreman,  actually  constructed  or  directed 
the  construction  of  the  platform;  4.  It  was  not  shown  that  the 
plumbers'  scaffold  which  gave  way  was  any  part  of  the  material 
furnished  by  the  defendants  or  the  foreman,  or  that  they  con- 
templated the  use  of  it  lEor  the  purpose  to  which  it  was  put. 

It  did  not  belong  to  the  defendants,  but  was  in  the  building; 
and,  if  the  workmen  made  use  of  it  for  the  purpose,  without  any 
direction  from  the  defendants,  or  any  knowledge  on  their  part, 
the  result  is  not  chargeable  to  the  master.  It  appears  to  have 
been  in  use  for  ten  days  by  the  masons,  who  ■*^*  moved  it  about 
the  room  from  place  to  place  as  the  work  required,  and  it  gave 
way  only  when  a  large  beam  was  allowed  to  fall  upon  it  by  one 
of  the  workmen.  The  proof,  as  it  appears  in  the  record,  was  not 
sufficient  to  warrant  a  finding  of  negligence  against  the  defend- 
ants. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  dissenting. 


MASTER  AND  SERVANT— FELLOW-SERVANTS— T>T A RTLTTY 
OP  MASTER  FOR  NEOLTOENCE  OF.— A  master  Is  not  answorable 
to  a  servant  for  injuries  inflicted  on  him  by  tlie  negligence  of  another 
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servant  in  the  same  common  employment  and  not  traceable  to  the 
personal  negligence  of  the  master:  Fisk  v.  Central  I'ac.  R.  R.  Co.,  72 
Cal.  38;  1  Am.  St.  Hep.  22;  Jenkins  v.  Richmond  etc.  R.  R.  Co.,  31> 
S.  C.  507;  39  Am.  St.  Rep.  750,  and  note;  Chicago  etc.  R.  R.  Co.  v. 
Knelrim,  152  111.  458:  43  Am.  St.  Rep.  259,  and  note;  Greenway  v. 
Coiitoy,  IGO  Pii.  St.  ]85;  40  Am.  St.  Rep.  715,  and  note.  See,  also» 
the  extended  note  to  Adums  v.  Iron  CliiTs  Co.,  18  Am.  St.  Rep.  455. 


Bierman   v.  City  Mflls  Company. 

[151  New  Yoek,  482.] 

PRINCIPAL  AND  AGENT  — RATIFICATION  OF  WAR- 
RANTY.- A  ratification  must  be  w  ith  full  knowledge  of  the  agent's 
acts.  Therefore,  if  a  person,  assuming  to  act  as  agent  for  another, 
makes  a  sale  of  the  latter's  goods  with  a  Avan-anty  of  quality,  or 
fitness  for  some  specific  purpose,  and  the  owner,  on  being  advised  of 
the  sale,  ratifies  it,  such  ratification  does  not  include  a  warranty  of 
which  he  had  no  notice. 

PRINCIPAL  AND  AGENT.— AN  AGENT  TO  SELL  HAS  NOT 
IMPLIED  AUTHORITY  TO  WARRANT  the  property  sold,  unless 
the  sale  is  of  a  class  which  is  ordinarily  accompanied  by  a  warranty. 

WARRANTY  IMPLIED  IN  THE  SALE  OF  ARTICLES  TO 
BE  MANUFACTURED.— If  a  sale  is  made  of  articles  to  be  manu- 
factured, there  is  an  implied  promise  that  the  articles  to  be  delivered 
shall  be  marketable  and  free  from  any  remarkable  defect. 

SALES— THE  MAXIM  OF  CAVEAT  EMPTOR  DOES  NOT 
APPLY  TO  SALES  BY  A  MANUFACTURER.— He  Is  liable  for  any 
latent  defects  arising  from  the  proces'ses  of  manufacture  or  the  use 
of  defective  materials,  upon  the  ground  of  an  implied  warranty. 

MANUFACTURER,  LIABILITY  OF.— If  goods  to  be  dellTered 
are  sold,  though  by  a  person  not  authorized  to  represent  the  manu- 
facturer, and  he  aflii*ms  the  sale,  his  adoption  of  it  charges  him  with 
notice  of  the  use  to  which  the  goods  are  to  be  put,  and  imposes 
on  liim  the  duty  of  furnishing  goods  which  are  marketable  and  rea- 
sonably fit  for  use,  and  renders  him  answerable  for  any  consequent 
liability  for  a  failure  attributable  to  defects  in  the  process  of  manu- 
facture or  in  the  materials  employed. 

IMPLIED  WARRANTY,  WHEN  NOT  WAIVED  BY  THE) 
USE  AND  RETENTION  OF  GOODS.— If  a  manufacturer  sells  felt, 
to  be  used  in  the  making  of  clothing,  and  upon  its  delivery  to  th© 
piTreliaser,  it  is  so  used  by  him,  he  does  not  waive  an  Implied  war- 
ranty in  his  favor  if  a  defect  existed  In  the  felt  which  was  not  dis- 
coverable upon  Inspection,  and  could  not  be  ascertained  except  by 
actual  wear. 

Sol  Kohn,  for  the  appellants. 

Edward  Hinman,  for  the  respondent. 

***'  GEAY,  J.  The  plaintiffs  brought  this  action  to  recover 
damages  of  the  defendant  for  a  breach  of  warranty  in  the  sale  of 
felt  cloths;  and,  as  there  was  no  written  contract  at  the  time^ 
it  is  essential  to  know  the  facts  and  circumstances,  tinder  which 
the  sales  were  made.    The  plaintiffs  were  engaged  in  business  in 
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the  city  of  New  York,  as  manufacturers  of  clothing.  The  de- 
fendant, a  Massachusetts  corporation,  was  engaged  in  the  busi- 
ness of  the  manufacture  and  sale  of  felt  goods.  The  plaintiffs 
allege  that  the  defendant,  through  its  lawfully  authorized  agent, 
had  represented  to  them  that  it  manufactured  a  certain  kind  of 
cloths,  fit  for  their  use  in  the  manufacture  of  coats  and  had  re- 
quested them  to  purchase  some.  They  further  alleged  that,  rely- 
ing on  the  representation,  they  had  purchased  such  cloths  and 
had  manufactured  them  into  clothing;  '**®  that  they  subse- 
■quently  discovered  that  the  cloths  were  "damaged,  of  an  inferior 
quality,  rotten,  and  unfit  for  any  purpose  whatever,"  and  that 
the  defendant  had  concealed  the  defects  from  the  plaintiffs. 
They  alleged  that  the  defect  was  a  latent  one  and  not  discover- 
able by  inspection,  and  was  indicated  by  wear;  that  many  of  the 
goods  sold  by  the  plaintiffs  had  been  returned  to  them,  and 
that  they  had  on  hand  a  number  of  said  coats,  which  they  had 
been  unable  to  dispose  of.  The  answer  denied  that  the  defend- 
ant had  made  any  representations  to  the  plaintiffs,  as  alleged, 
and  denied  the  other  allegations  of  the  complaint  respecting  the 
cloths  sold,  and  set  up  as  a  defense  that  the  goods  purchased  by 
the  plaintiffs  were  first-class  articles  of  their  kind  and  suitable 
for  the  manufacture  of  low-priced  coats.  Upon  the  trial  of  the 
issues,  the  plaintiffs  gave  evidence  that  they  had  not  purchased 
felt  goods  to  be  manufactured  into  clothing,  until  they  made 
the  purchases  from  the  defendant;  which  occurred  in  the  spring 
of  1890  at  the  plaintiffs'  place  of  business  in  New  York.  The 
purchase  was  made  through  a  Mr.  Nichols,  who  showed  them  a 
fiample  of  the  cloth  and  stated  that  it  would  make  a  splendid 
ulster;  that  it  wore  like  buckskin,  and  that  he  had  an  ulster 
made  from  the  goods  which  he  had  worn  for  two  years.  Upon 
these  statements,  and  at  the  price  of  a  dollar  a  yard,  the  plaintiffs 
told  him  that,  "if  he  could  warrant  the  goods,"  they  could  use 
a  very  large  quantity.  Mr.  Nichols  said,  "he  would  warrant*  it 
to  wear,"  and  thereupon  plaintiffs  told  him  to  send  in  a  few 
pieces  of  the  goods  to  be  made  up  into  a  lot  of  ulster  samples; 
and  orders  were  then  and  subsequently  given  for  cloths  to  be 
made  up  into  ulsters  for  the  fall  trade,  which  were  filled  by  the 
<lefendant.  Plaintiffs  gave  evidence  that  they  entirely  relied 
upon  Mr.  Nichols'  statements  as  to  the  quality  of  the  goods  and 
had  no  knowledge  regarding  the  wear  of  the  cloth,  when  manu- 
factured into  ulsters.  Plaintiffs  proceeded  with  the  manufacture 
of  these  goods  through  the  summenr  months,  to  the  extent  of 
thirteen  hundred   and    twenty-six    ulsters;    of    which    they 
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sold  one  thousand  and  twenty-seven  throughout  the  country. 
Subsequently,  ulsters  were  returned  to  the  plaintiffs  in  a  dam- 
aged condition,  with  holes  in  them,  or  '*^''  "broken,"  or  with 
*'tender  places*'  in  them.  The  number  of  coats  returned  in  a 
damaged  condition  was  two  hundred.  The  custom  of  the  plain- 
tiffs, when  goods  were  received,  was  to  examine  them  before  send- 
ing them  out  to  be  manufactured  into  garments  and  then,  when 
returned,  the  garments  are  again  thoroughly  examined.  Wit- 
nesses, familiar  with  felts,  testified  as  to  how  they  were  made 
and  that,  unless  made  with  stocks  or  fibres  sufficiently  long  to 
hold  the  short  stocks  or  fibres  together,  upon  exposure,  the  stocks 
will  "creep,'*  or  draw  away  from  each  other.  They  testified,  upon 
examining  the  ulsters  in  question,  that  the  greater  portion  of  the 
stocks,  from  which  they  were  made,  had  been  short  stocks;  that 
after  exposure,  where  the  felt  is  not  properly  worked,  the  short 
stocks  draw  away  from  the  long  stocks  and  that  the  breaks  in 
these  ulsters  were  attributable  to  that  cause.  There  was  also 
testimony  by  a  dealer  in  felt  goods,  who  was  fa- 
miliar with  the  process  of  manufacturing  and  who  had 
sold  felt  goods  for  overcoatings,  that  if  made  of 
proper  materials,  they  would  wear  well  and  that  the  way  of 
testing  felt  for  durability  and  quality  was  only  by  actual  wear; 
unless  "you  try  every  square  inch  of  the  goods."  At  the  con- 
clusion of  the  plaintiffs*  evidence  they  had  shown  that  the  felt 
cloths,  which  they  had  purchased  of  the  defendant,  when  made 
up  into  these  overcoats  and  sold  to  customers,  had  proved,  at 
least  to  a  certain  extent,  to  be  so  defective  in  their  manufacture 
and  were  such  "tender**  goods,  that  holes,  or  breaks,  appeared 
in  the  garments;  that  two  hundred  of  them  had  been  returned 
and  two  hundred  and  ninety-nine  were  left  unsold  and  were  of 
no  value.  If  their  evidence  is  to  be  believed,  these  defects  re- 
sulted from  improper  processes  of  manufacture,  and  were  only 
discoverable  after  exposure  upon  being  worn.  On  behalf  of  the 
defendant,  there  was  evidence  to  the  effect  that  Nichols  had 
never  been  in  its  employ,  and,  upon  his  examination,  he  denied 
the  representations  attributed  to  him  by  the  plaintiffs.  lie  ad- 
mitted that  he  had  said  that  this  felt  cloth  was  a  good  thing  for 
an  overcoat,  and  that  he  knew  it  was  to  be  used  for  tbat  pur- 
pose by  the  plaintiffs.  He  testified  that  he  was  not  a  manufac- 
turer of  felts,  and  that  the  '**'**  goods  he  sold  to  the  plaintiffs 
were  to  be  delivered  by  the  defendant.  There  was  also  evidence 
for  the  defendant,  given  by  its  sunorintendent,  that  thp  folt  de- 
livered was  a  reasonable  merchantable  article  for  the  price,  and 
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that  there  was  an  ordinary  and  easy  test  for  detecting  the  ten- 
derness of  the  materials  by  pulling  it  in  a  certain  way.  A  mann- 
facturer  of  felts,  examined  for  the  defendant,  testified  that  he  at- 
tributed the  "creeping"  in  the  goods  to  a  great  extent  to  the 
rubber  linings,  which  the  plaintiffs  had  added  to  the  coats  in 
manufacturing  them. 

When  all  the  evidence  was  in,  on  motion  of  the  defendant,  a 
verdict  was  directed  in  its  favor  and  the  request  of  the  plaintiffs 
for  leave  to  go  to  the  jury  upon  the  question  of  fact,  upon  the 
question  of  whether  there  was  an  express  or  implied  warranty 
and  upon  the  question  of  the  damages,  was  denied  and  an  excep- 
tion was  taken  to  that  denial.  The  general  term  affirmed  the 
judgment  entered  at  the  trial  term,  and  we  are  required  upon 
this  appeal,  as  the  main  question,  to  consider  the  correctness  of 
the  disposition  made  of  the  case  by  the  trial  court.  Although  the 
plaintiffs  failed  to  sustain  their  allegation  that  the  defendant 
had  made  certain  representations  to  them  respecting  the  goods, 
through  an  agent  authorized  to  make  the  same,  and,  therefore, 
failed  to  establish  an  express  warranty  on  the  part  of  the  defend- 
ant, their  complaint  contained,  by  a  liberal  construction,  a  suffi- 
cient cause  of  action  for  the  recovery  of  damages  for  the  breach 
of  an  implied  warranty  that  the  felt  goods  sold  were  fit  for  the 
plaintiffs'  business  in  the  manufacture  of  overcoats,  and  that 
they  were  merchantable  and  free  from  any  remarkable  defect. 
The  plaintiffs  proved  no  custom  to  the  effect  that  such  sales  were 
usually  attended  with  a  warranty,  and,  therefore,  in  the  absence 
of  such  proof  and  because  of  the  failure  to  show  any  express  au- 
thorization by  the  defendant  to  Nichols  to  sell,  it  cannot  be  said 
that  any  express  warranty  accompanied  the  sale.  Nor  did  the 
ratification  of  Nicliols'  act,  through  the  adoption  of  the  sale  by 
the  delivery  of  the  felts,  bind  the  defendant  to  make  good  his 
warranty,  or  all  of  his  representations.  The  rule  is  well  ^^® 
settled  that  ratification  must  be  with  full  knowledge  of  the 
agent's  acts.  Even  if  Nichols  had  been  employed  to  sell  the 
goods,  unless  he  was  given  express  power  to  warrant,  he  could  not 
give  a  warranty  which  would  bind  his  principal;  unless  the  sale 
was  one  which  was  usually  accompanied  with  warranty:  Smith 
V.  Tracy,  36  N.  Y.  79.  In  Wait  v.  Borne,  123  N.  Y.  592,  we  held 
that,  "the  idea  upon  which  is  founded  the  right  to  warrant,  on 
the  part  of  an  agent  to  sell  a  particular  article,  is  that  he  has 
been  clothed  with  power  to  m^ke  all  the  common  and  usual  con- 
tracts necessary  or  appropriate  to  accomplish  the  sale  of  the  ar- 
ticle intrusted  to  him.    And  if,  in  the  sale  of  that  kind  or  class 
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of  goods  thus  confided  to  him,  it  is  usual  in  the  market  to  give 
a  warranty,  the  agent  may  give  that  warranty  in  order  to  effect 
a  sale,  and  the  law  presumes  that  he  has  such  authority.  If  the 
agent,  with  express  authority  to  sell,  has  no  actual  authority  to 
warrant,  no  authority  can  be  implied  where  the  property  is  of  a 
dt:scription  not  usually  sold  with  warranty. 

The  question  here,  however,  is  one  of  a  sale,  where  the  seller 
was  the  manufacturer  of  the  article  sold,  and  the  contract  be- 
ing executory  in  its  nature  and  for  the  delivery  of  something 
of  a  particular  kind,  there  was  the  implied  warranty,  or  promise, 
that  the  article  to  be  delivered  should  be  merchantable  and  free 
from  any  remarkable  defect.  Mellor,  J.,  in  Jones  v.  Just,  L.  R. 
3  Q.  B.  197,  after  reviewing  decisions  illustrative  of  when  the 
rule  of  caveat  emptor  does  or  does  not  apply  in  sales,  stated  as 
one  of  the  results  as  follows:  "Where  a  manufacturer  under- 
takes to  supply  goods,  manufactured  by  himself,  or  in  which  he 
deals,  but  which  the  vendee  has  not  had  the  opportunity  of  in- 
specting, it  is  an  implied  term  in  the  contract  that  he  shall  sup- 
ply a  merchantable  article.**  The  same  principle  was  laid  down 
in  Howard  v.  Hoey,  23  Wend.  350,  35  Am.  Dec.  572,  and  in 
lloe  v.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec.  163,  with  respect  to 
the  obligation  of  a  seller,  under  an  executory  contract  to  deliver 
an  indeterminate  thing  of  a  particular  kind,  that  it  shall  be  free 
from  any  remarkable  defect.  '*®'*  In  Kellogg  Bridge  Co.  v. 
Hamilton,  110  U.  S.  108,  after  a  review  of  the  leading  cases  bear- 
ing upon  the  point,  it  was  held  that  "when  the  seller  is  the  maker 
or  manufacturer  of  the  thing  sold,  the  fair  presumption  is,  that 
he  understood  the  process  of  its  manufacture,  and  was  cognizant 
of  any  latent  defects  caused  by  such  process  and  against  which 
reasonable  diligence  might  have  guarded When,  there- 
fore, the  buyer  has  no  opportunity  to  inspect  the  article,  or  when, 
from  the  situation,  inspection  is  impracticable  or  useless,  it  is 
unreasonable  to  suppose  that  he  bought  on  his  own  judgment, 
or  that  he  did  not  rely  on  the  judgment  of  the  seller  as  to  latent 
defects  of  which  the  latter,  if  he  used  due  care,  must  have  been 
informed  during  the  process  of  manufacture.  If  the  buyer  re- 
lied, and  under  the  circumstances  had  reason  to  rely,  on  the 
judgment  of  the  seller,  who  was  the  manufacturer  or  maker  of 
the  article,  the  law  implies  a  warranty  that  it  is  reasonably  fit  for 
the  use  for  which  it  was  designed,  the  seller  at  the  time  being  in- 
formed of  the  purpose  to  devote  it  to  that  use."  Quite  recently, 
in  the  case  of  Carleton  v.  Lombard,  149  xT.  Y.  137,  which  was  an 
action  to  recover  damages  for  the  breach  of  an  executory  con- 
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tract  for  the  sale  of  petroleum,  produced  by  the  defendant 
through  certain  manufacturing  processes,  we  had  occasion  to 
consider  the  question  of  the  liability  of  the  seller  for  any  latent 
defect  arising  in  the  process  of  the  manufacture  and  the  principle 
of  the  decisions  in  Hoe  v.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec. 
163,  and  in  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  was 
affirmed.  We  held  there  that  the  maxim  caveat  emptor  does  not 
apply  to  the  case  of  a  manufacturer,  who  sells  goods  of  his  own 
manufacture,  and  that,  in  such  a  case,  he  is  liable  for  any  latent 
defects  arising  from  the  process  of  manufacture,  or  in  the  use  of 
defective  materials,  upon  the  ground  of  an  implied  warranty. 
In  Hoe  V.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec.  163,  Selden,  J., 
commented  upon  this  exception  to  the  general  rule  and  held  it 
to  be  a  just  one,  using  this  language:  "Wherever  the  vendor, 
therefore,  has  himself  manufactured  the  article  sold,  or  pro- 
cured it  to  be  done  by  others,  if  honesty  and  fair  dealing  are 
ever  to  be  enforced  by  law,  a  warranty  should  be  implied." 

491  rpj-^g  principles  of  adjudged  cases  apply  to  the  one  before 
us.  The  defendant  was  the  manufacturer  of  the  article,  which 
it  sold  to  the  plaintiffs,  and  the  circumstances  of  the  case  were 
such  as  to  imply  a  promise  on  its  part  that  the  article,  which 
it  manufactured  and  delivered  to  the  plaintiffs,  should  be  free 
from  any  latent  defect.  It  was  under  the  obligation  to  furnish 
an  article,  not  of  the  higher  quality  necessarily,  but  one  that 
was  merchantable  and  free  from  any  remarkable  defect  arising 
from  the  process  of  manufacture.  Although  there  is  no  evi- 
dence that  Nichols  was  expressly  empowered  to  represent  the  de- 
fendant in  the  transaction,  the  adoption  of  his  assumed  agency 
to  sell  its  product  charged  it  with  knowledge  of  the  use  to  which 
that  product  was  to  be  put  and  imposed  the  duty  of  delivering 
goods,  which  should  be  merchantable  and  reasonably  fit  for  that 
use,  and  a  consequent  liability  for  a  failure,  attributable  to  de- 
fects in  the  process  of  manufacture  or  in  the  materials  employed. 
We  must  differ  with  the  general  term  in  the  supposition,  as  ex- 
pressed in  the  opinion,  that  there  was  no  evidence  that  the 
goods  could  not  be  made  into  coats  which  would  stand  the  wear 
of  ordinary  felt  cloths,  and,  therefore,  that  it  was  not. shown  that 
the  goods  were  unmerchantable,  and  in  the  further  supposition 
that  the  strength  of  the  goods  could  have  been  tested  in  the  ordi- 
nary manner,  and  that  there  was  no  latent  defect  discoverable 
upon  use.  The  learned  justices  have  overlooked  the  evidence  in 
"behalf  of  the  plaintiffs  in  these  respects.  To  be  sure,  that  may 
have  been  the  effect  of  the  evidence  introduced  on  behalf  of  the 
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defendant;  but  it  was  in  conflict  with  the  plaintiffs'  evidence. 
If  the  evidence  of  the  plaintiffs  is  to  be  believed,  the  defendant 
improperly  manufactured  the  felt  cloth,  or  certainly  some  of  it, 
which  was  delivered  to  the  plaintiffs,  by  using  what  was  called 
too  short  stock,  or  shoddy,  as  a  consequence  of  which  the  cloth 
was  "tender"  and  "uneven"  and  liable  to  separate,  and  "breaks," 
or  lioles,  would  appear  upon  exposure  by  wear.  The  evidence 
tended  to  show,  on  behalf  of  the  plaintiffs,  that  the  defect  in  the 
cloth  was  not  discoverable  upon  inspection,  and  could  not  be 
tested  as  to  its  durability  and  quality,  except  *®*  by  actual  wear. 
The  use  of  improper  stock  in  the  manufacture  of  the  cloth  might 
only  make  it  tender  and  unserviceable  in  particular  places,  and, 
therefore,  this  was  not  a  case  where  the  plaintiffs  could  be  said 
to  have  been  concluded  by  their  acceptance  and  retention  of  the 
cloth  for  manufacturing  into  ulsters.  The  obligation  of  the  de- 
fendant would  survive  the  plaintiffs*  acceptance  of  the  goods,  if 
the  latent  defects  were  not  discoverable  upon  inspection.  Upon 
all  the  evidence,  the  case  should  have  been  submitted  to  the 
jury,  to  determine  whether  there  had  been  a  breach  of  an  im- 
plied warranty  that  the  felt  cloth  should  be  merchantable.  It 
was  for  them  to  say  whether  it  was  unmerchantable  and  unfit 
for  plaintiffs'  purposes,  because  of  the  use  of  defective  material, 
and,  if  they  believed  the  evidence  to  that  effect  and  that  the 
defect  was  not  discoverable  by  the  plaintiffs  upon  the  usual  and 
ordinary  inspection  and  tests  in  such  cases,  they  would  be  justi- 
fied in  awarding  damages  to  the  plaintiffs;  measured  by  the  loss 
shown  by  them  to  have  been  actually  sustained,  in  the  return 
upon  their  hands  of  defective  ulsters,  as  well  as  in  the  manufac- 
tured coats  left  on  hand,  if  unsalable  because  valueless  through 
defects  in  the  material  from  which  made. 

For  the  error,  therefore,  committed  by  the  trial  court  in  di- 
recting a  verdict  for  the  defendant,  there  must  be  a  new 
trial  of  the  issues,  wherein  the  cause  may  be  submitted  to  the 
jury  upon  the  evidence.  Some  of  the  rulings  upon  the  admis- 
sion and  rejection  of  evidence  are  open  to  the  criticism  of  exces- 
sive striotness  against  the  plaintiffs,  if  not  actually  erroneous; 
but,  as  there  must  be  a  new  trial,  they  will  not  be  discussed. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

All  concur. 


AGENCY  TO  SELI^POWER  TO  WARRANT.— A    Bjeller   Is    not 
bound  by  express  warranties  made  by  an  auctioneer  or  otber  spe- 
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cial  agent,  unless  he  has  specifically  authorized  such  warranty: 
Court  V.  Snyder,  2  Ind.  App.  4-40;  50  Am.  St.  Rep.  247,  and  note. 

SALES  OF  ARTICLES  TO  BE  MANUFACTURED— IMPLIED 
WARliANTY. — An  executory  sale  by  a  manufacturer  of  a  specific 
article  of  a  well-recognized  kind  or  description  in  the  market,  car- 
ries an  implied  warranty  that  the  goods  shall  conform  to  the  de- 
scription, be  of  good  material,  and  well  made  according  to  the  de- 
scription, but  none  that  they  shall  answer  the  purpose  for  which 
they  are  purchased.  As  to  this  the  rule  of  caveat  emptor  applies: 
Wisconsin  etc.  Brick  Co.  v.  Hood,  60  Minn.  401;  51  Am.  St.  Rep.  539, 
and  note». 

SALES  OF  ARTICLES  TO  BE  MANUFACTURED— LATENT 
DEFECTS.— If  a  mauulacturer  knowingly  uses  unsuitable  and  defect- 
ive material  in  the  manufacture  of  an  article  sold  in  the  market  by 
description,  he  is  liable  for  any  latent  defect  not  disclosed  to  the  pur- 
chaser: Wisconsin  etc.  Brick  Co.  v.  Hood,  60  Minn.  401;  51  Am.  St. 
Eep.  539,  and  note. 

SALES— BREACH  OF  WARRANTY— DUTY  TO  RETURN 
GOODS.— If  the  capacity  of  machinery  warranted  by  the  seller  is 
unknown  to  the  purchaser  at  the  time  of  the  sale,  and  such  pur- 
chaser buys,  relying  upon  the  warranty,  he  is  not  precluded  from  re- 
covering his  legitimate  damages  for  a  breach  of  such  warranty,  al- 
though he  fails  to  return  or  offer  to  return  the  maclitnery  upon  dis- 
covery of  its  want  of  capacity,  and  fails  to  notify  the  seller  thereof: 
Larson  y.  Aultman,  86  Wis.  281;  89  Am.  St.  Rep.  893,  and  note. 


Knope  v,  Nunit. 

[151  New  York,  506.] 

COTENANTS— LIABILITY  OF  COTENANT  TAKING  NOTE 
AND  SECURITY  IN  HIS  OWN  NAME.— If, after  a  sale  of  real  prop- 
erty by  cotenants,  one  of  them,  without  the  assent  of  the  other,  de- 
livera  the  conveyance,  taking  in  his  own  name  a  note  and  mortgage 
for  the  whole  purchase  price  remaining  unpaid,  he  at  once  becomes, 
at  the  election  of  his  cotenant,  liable  for  the  latter's  share. 

COTENANT— CONVERSION.— If  one  cotenant  appropriates  to 
his  own  use  the  whole  of  the  proceeds  of  a  sale  of  the  common  prop- 
erty without  the  consent  of  the  other,  the  latter  is  entitled  to  treat 
the  appropriation  as  a  conversion,  and  to  maintain  an  action  there- 
for. 

Patrick  Mclntjrre,  for  the  appellant. 

John  A.  Bernhard,  for  the  respondent. 

»o''  MAETIN,  J.  In  1883,  the  father  of  the  plaintiff  and  de- 
fendant died  seised  of  certain  real  estate  situated  on  Jay  street 
in  the  city  of  Rochester,  New  York.  Upon  his  death,  one-third 
of  the  premises  descended  to  the  plaintiff  as  his  heir  at  law,  one- 
third  descended  to  the  defendant,  and  the  remaining  one-third 
to  their  brother,  Gregory  Nunn.  In  1885,  the  latter  sold  and 
conveyed  to  the  defendant  his  one-third  interest  therein,  so  that 
on  June  5, 1889,  the  plaintiff  and  defendant  were  owners  as  ten- 
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ants  in  common  of  the  real  estate  mentioned,  the  plaintiff  own- 
ing one-third  and  the  defendant  the  remaining  two-thirds.  On 
that  day  they  united  in  executing  a  deed  of  the  premises  to  Mar- 
cus Hirschfield  for  the  consideration  of  five  thousand  dollars. 
After  its  execution,  it  was  taken  and  retained  by  the  defendant, 
to  be  delivered  to  the  purchaser  upon  payment  of  such  consid- 
eration. The  defendant  delivered  it  July  17,  1889,  and  the  pur- 
chaser executed  and  delivered  to  him  his  bond  and  a  mortgage 
upon  the  premises  to  secure  the  sum  of  four  thousand  dollars  of 
the  purchase  price  and  interest  '^"®  thereon,  which,  by  their 
terms,  was  payable  in  four  years  with  semi-annual  interest.  The 
remaining  one  thousand  dollars  had  been  previously  paid.  The 
bond  and  mortgage  were  taken  by  the  defendant  in  his  own  name 
and  were  payable  to  him  alone. 

The  purpose  of  this  action  was  to  recover  of  the  defendant 
one-third  of  the  purchase  price  of  the  premises,  less  the  amount 
paid  to  the  plaintiff  thereon,  the  whole  having  been  paid  to  the 
defendant,  either  in  cash,  or  by  executing  and  delivering  to  him. 
the  bond  and  mortgage  mentioned. 

The  defendant,  by  his  answer,  in  substance  denied  that  he 
had  received  the  consideration  for  which  such  premises  were 
sold,  alleged  that  he  had  paid  the  plaintiff  more  than  her  share 
of  the  amount  actually  received  by  him,  and  set  up  a  counter- 
claim for  money  alleged  to  have  been  collected  by  the  plaintiff 
as  rent  of  the  premises  and  retained  by  her  to  an  amount  in  ex- 
cess of  her  share  or  interest  therein.  The  plaintiff,  replying, 
denied  her  indebtedness  for  the  rents  mentioned,  alleged  that 
what  she  received  was  paid  out  under  the  direction  of  the  de- 
fendant, and  also  pleaded  the  pendency  of  a  former  action  be- 
tween the  parties  in  which  the  defendant's  counterclaim  was  in- 
volved. 

Practically  the  only  question  in  this  case,  which  relates  to  the 
plaintiff's  afTirmative  right  of  action,  is  whether  the  defendant 
is  liable  to  the  plaintiff  for  her  portion  of  the  unpaid  purchase 
price  which  was  secured  by  the  bond  and  mortgage  to  the  de- 
fendant, although  the  money  thus  secured  had  not  been  actually 
received  by  him  before  the  commencement  of  this  action. 

The  record  discloses  evidence  to  the  effect  that  the  defendant 
gave  credit  to  the  purchaser  and  accepted  in  payment  of  four 
thousand  dollars  of  the  purchase  money  his  bond  and  mortgage 
payable  to  the  defendant  alone  without  the  plaintiff's  knowl- 
edge or  consent.  That  question  was  litigated  upon  the  trial,  but 
as  there  was  a  conflict  in  the  evidence  in  regard  to  it  and  the 
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jury  found  for  the  plaintiff,  its  determination  must  be  treated 
as  final.  There  was  evidence  that  the  ^^^  plaintiff  had  col- 
lected nine  liundred  and  twenty-seven  dollars  and  forty-five  cents 
for  rents  of  the  real  estate  owned  by  the  parties  as  tenants  iifc 
common,  but  it  also  tended  to  show  that  the  amount  thus  col- 
lected had  been  paid  out  and  disposed  of  by  the  plaintiff  under 
the  directions  of  the  defendant. 

At  thb  close  of  the  evidence,  the  defendant  asked  the  court 
to  direct  a  verdict  in  his  favor  upon  the  grounds  that  the 
plaintiff's  claim  was  not  due  at  the  commencement  of  the  action, 
and  it  was  shown  conclusively  that  the  defendant  had  not  col- 
lected the  money  for  the  sale  of  the  real  estate.  He  then  asked 
the  court  to  direct  a  verdict  for  the  defendant  for  six  hundred 
and  ninety-eight  dollars  and  ninety-six  cents  as  the  amount  of 
rents  which  the  plaintiff  had  collected  over  and  above  her  share. 
Thereupon  the  court  dismissed  the  defendant's  counterclaim,  on 
the  ground  that  it  was  involved  in  a  former  action  which  was 
then  pending  between  the  parties,  and  held  that  there  were  two 
questions  for  the  jury:  1.  Whether  the  plaintiff  authorized  the 
defendant  to  take  a  bond  and  mortgage,  or  make  any  extension  of 
the  time  of  payment  of  any  part  of  the  purchase  price;  and  2. 
Whether,  after  she  had  ascertained  that  it  had  been  done,  she 
received  any  money  upon  it  or  acted  in  pursuance  of  it  in  a  way 
to  ratify  the  contract  made  by  the  defendant,  and  decided  that  if 
Bhe  did  not  authorize  him  to  take  a  bond  and  mortgage  in  his 
own  name,  having  done  so  without  her  consent,  he  was  liahle  for 
her  part  of  the  purchase  price.  To  this  ruling  the  defendant's 
counsel  excepted. 

The  defendant  having  taken  the  bond  and  mortgage,  with- 
out recognizing  that  the  plaintiff  had  any  interest  therein,  is 
hardly  in  a  situation  to  effectually  assert  as  a  defense  that  she 
was  interested  in  the  debt  thus  secured,  and,  therefore,  cannot 
recover  because  it  has  not  been  actually  received  by  him.  The 
Recurities  taken  clearly  import  that  they  belong  to  the  defendant 
alone,  and  the  plaintiff  elected  to  so  treat  them,  which  we  think 
she  was  justified  in  doing:  Floyd  v.  Day,  3  Mass.  403;  3  Am. 
Dec.  171;  Beardsley  v.  Eoot,  11  Johns.  464;  6  Am.  Dec.  386; 
Chappell  v.  Dann,  21  Barb.  17;  Allen  v.  Brown,  51  Barb.  86,  92; 
44  N.  Y.  228.  Under  the  circumstances  and  the  facts  as  •*** 
found  by  the  jury,  we  think  the  plaintiff  was  at  liberty  to  treat 
the  action  of  the  defendant,  in  delivering  the  deed  to  the  pur- 
chaser without  receiving  the  purchase  price  and  taking  a  bond 
and  mortgage  for  the  remainder  thereof  in  his  own  name  with- 
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out  her  consent,  as  an  appropriation  to  his  own  henefit  of  the 
share  of  the  proceeds  to  which  she  was  entitled,  and  to  hold  him 
liable  therefor:  Coles  v.  Coles,  15  Johns.  159;  8  Am.  Dec.  231; 
Wright  V.  Wright,  59  How.  Pr.  177,  184.  When  the  defend- 
ant delivered  the  deed  to  the  purchaser,  and  accepted  his  bond 
^nd  mortgage  payable  to  himself,  the  relation  of  the  parties  as 
tenants  in  common  in  the  land  was  terminated.  By  thus  taking 
security  to  himself  alone,  he  totally  ignored  the  rights  of  the 
plaintiff,  and  appropriated  to  his  own  use  that  portion  of  the 
purchase  money  which  belonged  to  her.  The  appropriation  of 
her  portion,  without  her  consent  or  knowledge,  was  a  wrong,  and 
amounted  to  a  conversion  of  her  interest  which  entitled  her  to 
recover  the  amount  or  value  thereof:  Freeman  on  Cotenancy 
and  Partition,  sees.  306,  307. 

Nor  do  we  find  any  exception  to  the  refusal  of  the  court  to 
direct  a  verdict  for  the  defendant  that  would  justify  a  reversal 
of  the  judgment.  The  record  shows  that  the  question  whether 
the  defendant  was  entitled  to  recover,  or  to  have  allowed  to  him 
the  whole  or  any  portion  of  his  counterclaim,  was,  if  construed 
most  favorably  to  him,  one  of  fact;  and  as  no  request  was  made 
for  its  submission  to  the  jury,  nor  any  specific  exception  taken  to 
its  dismissal,  we  deem  it  unnecessary  to  consider  the  question 
whether  the  court  was  correct  in  the  view  taken  as  to  the  alleged 
counterclaim,  on  the  ground  of  the  pendency  of  a  former  action 
between  the  parties,  in  which  that  claim  was  involved. 

As  the  questions  already  considered  are  the  only  ones  material 
to  a  determination  of  this  case,  it  follows  that  the  judgment  and 
order  should  be  affirmed. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  and  order  affirmed. 

CONVERSION  BY  COTENA NT.— Where  a  tenant  In  common  of 
:good8  sells  the  whole,  his  cotenant  may  treat  it  as  a  conversion  and 
bring  trover  asjainst  his  coteuaut  to  recover  his  share:  Tuttle  v. 
Campbell,  74  Mich.  &)2:  16  Am.  St.  Rep.  652,  and  note;  Delaney  v. 
Root,  99  Mass.  546;  97  Am.  Dec.  52,  and  note.  See,  also,  the  extended 
note  to  Bollinir  ▼•  Klrby,  24  Am.  St  Bep.  817. 
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Herzoq  V.  Hbyman. 

[151  Nkw  Yoek,  587.] 

PATENT  RIGHTS— DEFENSE  OF  WANT  OF  CONSIDER- 
ATION.—A  holder  of  a  patent  may  defend  an  action  against  him  for 
the  purchase  price,  if  the  patent  is  void.  This  is  especially  true  if  a 
decree  has  been  rendered  against  the  purchaser,  though  the  vendor 
was  not  a  party  to  the  suit,  and  adjudging  the  patent  to  be  an  in- 
fringement, or  otherwise  depriving  the  purchaser  of  any  beneficial 
use  thereof. 

LETTERS  PATENT,  IMPLIED  WARRANTY  AND  SALE 
OF.— While  It  is  possible  for  parties  to  enter  into  an  agreement  for 
the  sale  of  the  right,  if  any,  which  one  of  them  has  under  letter* 
patent,  and  by  which  agreement  he  Is  entitled  to  recover  the  price,, 
whether  the  letters  are  valid  or  not,  the  evidence  that  such  was  the 
agreement  should  be  very  clear.  Otherwise  the  parties  will  be  as- 
sumed to  have  contracted  for  the  transfer  of  a  valid  patent  right,, 
and  the  promise  to  pay  the  purchase  price  will  be  deemed  without 
consideration  and  nonenforceable,  if  the  patent  is  shown  to  be  inr 
valid. 

LETTERS  PATENT,  AUTHORITY  OF  STATE  COURT  TQ 
DETERMINE  INVALIDITY  OF.— In  an  action  to  recover  the  price 
agreed  to  be  paid  for  the  assignment  of  letters  patent,  the  defense 
may  be  made  that  the  agreement  was  without  consideration,  for  the 
reason  that  the  letters  were  invalid,  and  upon  such  defense  being  in- 
terposed iu  the  state  court,  it  has  jurisdiction,  as  an  incident  of  the 
action,  to  inquire  into  and  determine  the  validity  of  the  patent. 

LETTERS  PATENT,  RESCISSION  OF  TRANSFER,  WHEN 
NECESSARY.— In  an  action  to  recover  the  price  agreed  to  be  paid 
for  an  assignment  to  the  defendant  of  letters  patent,  he  is  not,  as  a 
condition  of  interposing  the  defense  of  want  of  consideration  arising 
from  the  invalidity  of  the  patent,  required  to  reassign  to  the  plain- 
tiff. 

Abraham  L.  Jacobs,  for  the  appellants. 

Alan  D.  Kenyon,  for  the  respondent. 

«^»  ANDREWS,  C.  J.  The  agreement  of  April,  1888^  was,  in 
its  main  purpose,  an  agreement  for  the  sale  by  the  plaintiffs  to 
the  defendants  of  the  patent  No.  367212,  for  an  improved  filter,, 
issued  by  the  United  States  to  one  Klein,  July  26,  1887,  which 
had  teen  assigned  by  the  patentee  to  the  plaintiffs.  The  agree- 
ment of  the  defendants  to  pay  to  the  plaintiffs  a  royalty  of  fifty 
dollars  on  each  machine  which  should  be  sold  by  them  was  th» 
consideration  which  the  plaintiffs  were  to  receive  for  the  sale 
and  assignment  of  the  patent.  The  contingency  which  would 
change  the  obligation  of  the  defendants  from  a  royalty  to  a  per- 
centage of  profits  has  not  happened,  and  need  not  be  considered. 
The  seventh  defense  demurred  to  by  the  plaintiffs  embraces  the 
defense  of  want  of  consideration.  It  alleges  that  on  about  the 
eighth  day  of  July,  1889,  a  suit  was  brought  in  the  United  States 
circuit  court  in  Pennsylvania  by   Simon   Uhlmann   and   Fred 
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Uhlmann,  against  the  Arnholt  &  Schaefer  Brewing  Company,  for 
an  alleged  infringement  of  a  patent  issued  by  the  United  States 
to  one  Stockheim,  for  a  filtering  process,  February  21,  1888,  of 
which  patent  the  said  Uhlmanns  were  assignees;  that  the  alleged 
infringement  consisted  in  the  use  by  the  brewing  company  of 
one  of  the  filters  made  under  the  Klein  patent,  sold  to  the  com- 
pany by  the  defendants;  that  the  defendants  on  the  sale  guaran- 
teed the  company  against  suits  for  infringement  based  upon  its 
use  of  the  Klein  machine;  that  they  appeared  and  defended  this 
suit,  which  resulted  in  a  decree  January  4,  1893,  adjudging  that 
the  use  of  the  Klein  filter  by  the  brewing  company  *®**  was  an 
infringement  of  the  Stockheim  patent  and  enjoining  its  further 
use,  and  awarding  damages  to  the  plaintiffs  in  the  action.  The 
defense  demurred  to  further  alleges  that  the  defendants  and  their 
customers  have  been  ousted  and  evicted  from  the  use  of  the 
Klein  filters,  and  the  defendants  have  been  prevented  from 
making  and  selling  them;  that  the  plaintiffs  had  no  exclusive 
right  of  manufacture  or  sale  under  the  Klein  patent,  but  that 
their  right  or  claim  was  subordinate  to  the  rights  of  the  owners 
of  the  Stockheim  patent,  and  that  the  right  or  claim  under  the 
Klein  patent  was  incapable  of  use  and  worthless,  and  that  the 
agreement  sued  upon  was  withoat  consideration. 

We  think  the  defense  demurred  to  was  on  its  face  a  good  an- 
swer to  the  action.  The  plaintiffs,  not  being  parties  to  the  suit 
in  Pennsylvania,  are  not  bound  by  the  judgment  rendered  there- 
in. But  so  long  as  the  judgment  stands,  it  is  conclusive,  as  be- 
tween the  defendants  and  the  owner  of  the  Stockheim  patent, 
that  the  Klein  patent  was  an  infringement  of  the  Stockheim  pat- 
ent. The  defendants  can  neither  manufacture  nor  sell  the 
Klein  machine,  and  they  are  liable  to  the  owner  of  the 
Stockheim  patent  for  damages  for  all  machines  sold  by  them, 
whether  before  or  after  the  commencement  of  the  suit  in  the 
Uniled  States  court.  If,  therefore,  it  should  also  be  established 
as  against  the  plaintiffs  on  the  trial  of  this  present  action  that 
the  Klein  patent  infringes  the  Stockheim  patent,  it  will  follow 
that  there  was  no  consideration  for  the  promise  of  the  defend- 
ants. The  doctrine  that  the  purchaser  of  a  patent  may  defend 
an  action  for  the  purchase  price,  if  the  patent  is  void,  has  been 
recognized  in  many  cases:  Marston  v.  Swett,  66  N.  Y.  212;  23 
Am.  Rep.  43,  and  cases  cited;  82  N.  Y.  526.  This  is  especially 
true  where  a  decree  has  been  found  against  the  purchaser,  ren- 
dered by  a  court  of  competent  jurisdiction,  adjudging  the  patent 
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to  be  an  infringement,  thereby  depriving  him  of  any  beneficial 
use  thereof,  and  subjecting  him  to  account  to  the  owners  of  an- 
other patent  for  damages  upon  all  sales  by  him  of  the  infring- 
ing machine,  whenever  they  may  have  been  made.  It  is  in- 
sisted, however,  ^^^  that  all  that  the  plaintiffs  agreed  to  sell,  or 
the  defendants  attempted  to  purchase,  were  the  letters  patent 
No.  367212,  irrespective  of  the  fact  whether  they  were  valid  or 
not.  It  was,  as  the  plaintiffs  insist,  an  agreement  to  sell  their 
right,  if  any,  under  the  letters,  the  defendants  assuming  the  risk 
of  their  validity.  It  would,  of  course,  have  been  competent  for 
the  parties  to  have  entered  into  an  agreement  of  the  character 
suggested,  but  very  clear  evidence  of  such  an  agreement  should 
be  found  before  permitting  a  contract  of  the  sale  of  letters  pat- 
ent to  be  so  construed.  The  parties,  generally,  contemplate  a 
transfer  by  the  vendor  to  the  vendee  of  an  exclusive  right  vested 
in  the  former.  "The  thing  to  be  assigned  is  not  the  mere  parch- 
ment on  which  the  grant  is  written;  it  is  the  monopoly  which  the 
grant  confers;  the  right  of  property  which  it  creates":  Gayler 
v.  Wilder,  10  How.  493.  But  reference  to  the  agreement  in  this 
case  discloses  that  the  parties  were  dealing  with  what  they  re- 
garded as  a  valid  patent.  It  is  recited  that  the  parties  of  the 
first  part  (plaintiffs)  ^'represent  that  they  are  the  owners  of  cer- 
tain letters  patent";  that  the  parties  of  the  second  part  "are  de- 
sirous of  acquiring  a  good  and  indefeasible  title  in  and  to  said 
letters  patent."  It  is  declared  that  "in  consideration  of  the 
foregoing  recitals  and  of  the  payment,"  etc.,  an  assignment  shall 
be  made  of  "an  indefeasible  title  to  said  patent,"  and  which  as- 
signment "shall  vest  in  the  parties  of  the  second  part  the  un- 
questioned right  to  said  patent."  It  is  further  provided  that  so 
long  as  the  parties  of  the  second  part  shall  manufacture  and  sell 
the  filtering  machines  "embraced  in  and  protected  by  said  letters 
patent,"  certain  things  are  to  be  done.  The  clear  import  of  the 
agreement  is,  that  both  parties  understood  that  they  were  deal- 
ing in  respect  to  a  real  right  secured  under  the  patent,  and  that 
their  mutual  covenants  were  based  on  this  assumption. 

The  point  that  the  defense  involved  an  inquiry  by  a  state  court 
as  to  the  validity  of  a  patent,  and  whether,  as  between  two  pat- 
ents, one  was  an  infringement  of  the  other,  which  a  state  court 
has  no  jurisdiction  to  consider  or  determine,  is  not  new.  The 
issue  made  was,  that  the  agreement  sued  upon  ^^^  was  without 
consideration.  This  is  one  of  the  most  ordinary  questions  in- 
volved in  actions  upon  contract.    The  jurisdiction  of  a  state 
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court  to  determine  it  is  not  precluded  becauses  the  defense  of 
want  of  consideration  depends  upon  the  construction  or  validity 
of  a  patent.  The  inquiry  as  to  the  validity  of  the  patent  cornea 
in  collaterally  in  determining  the  main  issue  of  consideration, 
and  of  a  question  so  arising  the.  state  courts  have  jurisdiction: 
Marston  v.  Swett,  66  N.  Y.  212;  23  Am.  Eep.  43;  82  N.  Y.  526; 
Hyatt  V.  Ingalls,  124  N.  Y.  93;  Merserole  v.  Union  Paper  Collar 
Co.,  6  Blatehf.  356. 

It  was  not  necessary  for  the  defendants  to  reassign  the  patent 
as  a  condition  of  interposing  the  defense.  If  they  were  seeking 
some  affirmative  relief,  as  a  rescission  of  the  agreement,  or  to 
recover  money  paid  under  the  agreement,  an  offer  to  return  the 
patent  might  be  a  condition  precedent. 

We  think  the  demurrer  was  properly  overruled,  and  the  order 
should,  therefore,  be  affirmed. 

All  concur. 


PATENT  RIGHTS— PUROHASE— VALIDITY  OF  PATENT.— A 
party  entering  into  an  agreement  for  the  purchase  of  a  patent  right 
is  not  lionr>(i  to  go  on  with  tlie  oontraot  if  the  patent  turns  out  to  be 
Invalid:  Bellas  v.  Hays,  5  Serg.  &  R.  427;  9  Am.  Dec.  385.  In  an  ac- 
tion brought  to  recover  the  price  agreed  to  be  paid  for  a  patent  right 
the  ueienuaiit  may,  for  the  purpose  of  showing  want  or  failure  of 
consideration,  prove  that  the  patent  is  void  for  want  of  novelty:  Rice 
V.  Garnhait,  34  Wis.  453;  17  Am.  Rep.  448;  but  see  Marston  v.  Sweet, 
66  N.  Y.  206;  23  Am.  Rep.  43,  and  Jones  v.  Bumham,  67  Me.  93;  24 
Am.  Rep.  10. 

PATEXl"  RIGHTS-JURISDICTION.— Federal  courts  have  excln- 
slve  jurisdiction  where  the  question  of  the  validity  of  a  patent  is 
directly  involved,  and  the  state  courts  have  no  cognizance  thereof, 
either  at  law  or  in  equity:  Slemmor's  Appeal,  58  Pa.  St.  155;  98  Am. 
Dec.  248.  A  state  court  has  juris<liction  of  an  equitable  action  on  a 
bond  conditional  upon  the  validity  of  a  patent:  Middlebrook  v. 
Broadbents,  47  N.  Y.  443;  7  Am.  Rep.  457. 

PATENT  RIGHTS— SALE  OF— RESCISSION.— One  purchasing 
patent  rights  which  are  subsequently  adjudged  to  be  invalid,  is  en- 
titled to  rescind  the  contract  of  purchase  and  thereupon,  on  tender- 
ing a  reassignment  of  such  rights  to  be  relieved  from  payment  of 
such  of  the  purchase  price  as  remains  unpaid  and  to  recover  back 
that  part  which  has  been  paid:  Sandage  v.  Studebaker  etc.  Mfg.  Co., 
L42  Ind.  148;  51  Am.  St.  Rep.  165. 


CASES 

IN   THI 


SUPEEME  COUKT 

or 

NORTH   CAROLINA. 


Kramer  v.  Old. 

[119  North  Carolina,  1.] 

GOODWILL— WHAT  IS  SUBJECT  OF  SALE— One  who,  by 
hla  skill  and  industry,  builds  up  a  business,  acquires  a  property,  at 
least  in  the  goodwill  of  his  patrons,  which  is  the  product  of  his  own 
efforts;  and  his  right  of  competition,  to  the  full  extent  of  the  field 
from  which  he  derives  his  profit,  and  for  a  reasonable  length  of  time, 
is  a  subject  of  sale. 

CONTRACTS  IN  PARTIAL  RESTRAINT  OF  TRADE  ARE 
BINDING  DURING  LIFE.— If  several  persons  engaged  in  a  milling 
business,  at  a  certain  place,  sell  it,  and  agree  not  to  continue  the 
business  of  milling  in  that  place,  the  contract  will  be  construed  as 
binding  each  seller  during  his  life,  and  will  be  upheld  as  valid. 

CONTRACTS— SINGLE  CONSIDERATION  WILL  SUPPORT 
SEVERAL  DISTINCT  STIPULATIONS.— The  single  consideration 
of  paying  a  specified  sum  of  money  by  one  party  to  a  contract  is 
sufficient  to  support  several  distinct  stipulations  by  the  other  party 
to  do,  or  refrain  from  doing,  certain  things,  and  it  is  unnecessary  to 
repeat  in  every  paragraph  of  the  contract  that  such  stipulations  are 
entered  into  for  the  consideration  once  expressed. 

CONTRACTS  IN  PARTIAL  RESTRAINT  OF  TRADE— VIO- 
LATION OF— CORPORATIONS.— If  several  persons  engaged  In  a 
business,  at  a  certain  place,  sell  it,  and  agree  not  to  engage  there- 
after ill  the  same  business,  in  that  place.  It  is  a  violation  of  the 
contract  for  any  one,  or  all,  of  them  to  talie  stock  in,  help  to  organ- 
ize, or  manage  a  corporation  formed  to  compete  with  the  purchaser 
in  such  business.  It  is  also  a  violation  of  the  contract  for  the  pro- 
hibited parties  to  furnish  machinery,  or  capital,  or  a  portion  of  either, 
in  lieu  of  stock,  in  a  corporation  organized  with  a  view  of  competing 
with  tlie  person  protected  by  his  contract  against  such  injury. 

INJUNCTION— CONTRACT  IN  PARTIAL  RESTRAINT  OF 
TRADE  —  RETAINING  CONSIDERATION  —  CORPORATIONS.— 
If  tlie  owners  of  a  business  sell  it,  and  have  presumably  received  its 
full  value,  and  which  business  Is  protected  by  their  own  agreement 
agiiinst  their  own  competition,  equity  will  not  allow  them,  with  the 
price  in  their  poclvets,  to  evade  their  contract  under  the  thin  guise 
of  becoming  the  chief  stockholders  in  a  company  organized  to  do 
What  they  cannot  lawfully  do  as  individuals. 

(650) 
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INJUNCTION— CONTRACT  IN  PARTIAL  RESTRAINT  OP 
TRADE— WHO  WILL  BE  PROHIBITED— CORPORATIONS.— If 
several  persons  engaged  in  business,  at  a  certain  place,  sell  It,  and 
agree  not  to  engage  in  the  same  business,  at  that  place,  but  subse- 
quently join  with  other  pei-sons  in  forming  a  corpox-ation  to  engage 
iu  such  business,  at  the  place  named,  it  is  only  the  prohibited  par- 
ties to  the  original  contract  who  will  be  enjoined  from  engaging  in» 
or  from  talking  stock  In,  or  assisting  In,  the  organization  of  such  cor- 
poration. 

Action  by  C.  E.  Kramer  and  others  against  James  Y.  Old^ 
W.  T.  Old,  W.  N.  Old,  and  the  Elizabeth  City  Manufacturing 
Compan}'^,  to  enjoin  defendants  from  engaging  in  the  milling  bus- 
iness in  Elizabeth  City,  state  of  North  Carolina.  The  defend- 
ants Old  were  engaged  in  the  milling  business  in  Elizabeth  City^ 
and  sold,  for  a  valuable  consideration,  the  business,  land,  build- 
ings, and  certain  personal  property  to  the  plaintiffs,  and  stipu- 
lated in  the  contract  that  they  would  not  continue  the  business 
of  milling  in  the  vicinity  of  Elizabeth  City.  It  was  not  repeated 
in  every  paragraph  of  the  contract  that  the  stipulations  made 
by  the  defendants  Old  were  entered  into  for  the  consideration 
once  expressed  in  the  contract.  The  defendants  Old  discontin- 
ued their  milling  business  in  Elizabeth  City,  after  the  execution 
of  the  contract,  and  went  into  that  business  at  Yeopim;  but,  after 
a  failure  to  obtain  a  release  from  their  contract  not  to  engage  in 
the  milling  business  at  Elizabeth  City,  the  defendant  corporation 
was  formed  for  the  purpose  of  evading  this  provision  of  the  con- 
tract. It  was  organized  by  defendants  Old  to  conduct  a  milling 
business  in  Elizabeth  City.  They  owned  a  controlling  interest 
in  the  company,  and  superintended  it.  One  was  a  president,  an- 
other a  vice-president  and  manager,  and  the  other  a  director. 
They  furnished  machinery  for  the  manufacturing  company,  and 
were  active  parties  in  clearing  up  the  site,  erecting  buildings,  and 
moving  their  mill  from  Yeopim  to  Elizabeth  City.  No  stock  was 
Issued  in  the  defendant  corporation.  The  plaintiffs  alleged  that 
it  would  work  irreparable  damage  to  them  to  allow  the  defend- 
ants to  build  their  mill  and  operate  it  as  they  were  attempting 
to  do.  A  restraining  order  was  continued  until  the  hearing,  and 
the  defendants  appealed. 

W.  J.  Griffin,  for  the  appellants. 

E.  F.  Aydlett,  for  the  appellees. 

''  AVERY,  J.  The  courts  in  later  years  have  disregarded  the 
old  rules  by  which  it  was  sometimes  attempted  arbitrarily  to  fix 
by  measurement  the  geographical  area  over  which  a  contract  in 
partial  restraint  of  trade  might  be  made  to  extend,  and  to  pre- 
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€criTbe  a  limit  of  time  beyond  which  it  could  not  be  made  to 
operate. 

The  modem  doctrine  is  founded  upon  the  basic  principles 
that  one  who,  by  his  skill  and  industry,  builds  up  a  business,  ac- 
<juire8  a  property  at  least  in  the  goodwill  of  his  patrons,  which 
is  the  product  of  his  own  efforts  (Cowan  v.  Fairbrother,  118  N. 
€.  406,  54  Am.  St.  Eep.  733),  and  has  the  fundamental  right  to 
■dispose  of  the  fruits  of  his  own  labor,  subject  only  to  such  restric- 
tions as  are  imposed  for  the  protection  of  society  either  by  ex- 
press enactments  of  law  or  by  public  ^  policy:  Hughes  v. 
Hodges,  102  K  C.  239;  Bruce  v.  Strickland,  81  N.  C.  267.  But 
the  property  which  one  thus  creates  by  skill,  or  talent  and  in- 
dustry, is  not  marketable,  unless  the  owner  is  at  liberty  to  sell 
his  right  of  competition  to  the  full  extent  of  the  field  from  which 
he  derives  his  profit,  and  for  a  reasonable  length  of  time;  Cowan 
V.  Fairbrother,  118  N.  C.  406;  54  Am.  St.  Eep.  733;  2  High  on 
Injunctions,  sec.  1174;  Leather  Cloth  Co.  v.  Lorsont, 
L.  E.  9  Eq.  343;  39  L.  J.  Eq.,  N.  S.  86;  Eousil- 
lon  V  Eousillon,  L.  R.  14  Ch.  Div.  351;  Claik  on 
Contracts,  451.  To  the  extent  that  the  assignor  of  this 
species  of  property  is  left  at  liberty  to  come  into  competition 
with  the  assignee  the  market  value  of  what  is  sold  must  fall  below 
that  of  the  untrammeled  right  to  freedom  from  competition  in 
the  whole  field  from  which  the  former  derived  the  support  of  his 
business.  The  test  of  the  reasonableness  of  the  territorial  limit 
•covered  by  such  contracts  is  involved  in  the  question  whether 
the  area  described  in  the  contract  is  greater  than  it  is  necessary 
to  make  it  in  order  to  protect  the  purchaser  from  competition  in 
his  efforts  to  hold  and  get  the  full  benefit  of  the  business  or  right 
of  competition  bought  by  him.  The  three  defendants,  who  sold 
to  the  plaintiff,  retained  the  undisputed  right  to  continue  in  the 
same  business  and  operate  at  any  point  beyond  Elizabeth  City 
«nd  the  vicinity,  and  exercised  it  by  operating  their  mills. 

But  in  our  case  it  was  not  contended  that  the  area  of  territory 
covered  by  the  restrictive  agreement  was  so  unreasonably  great 
as  to  vitiate  the  contract,  but  that  the  time  for  which  the  defend- 
ants covenanted  to  refrain  from  entering  into  the  same  business 
imposed  an  unnecessary  restriction  upon  the  rights  of  the  three 
defendants,  and  was,  therefore,  contrary  to  public  policy  and 
void.  It  must  be  conceded  that  in  so  far  as  it  is  consistent  with 
the  power  to  sell  the  property  which  is  the  creation  of  one's  own 
labor,  physical  or  mental,  society  has  the  right  to  claim  ®  an 
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open  field  for  every  man's  labor,  skill,  and  competition  with 
otliers,  both  for  the  benefit  of  his  family  and  the  more  direct 
benefits  accruing  to  society  from  removing  restrictions  and  en- 
couraging competition  in  every  kind  of  trade.  The  reason  of 
the  law  leads  to  the  adoption  of  any  rule  that  is  calculated  to 
reconcile  all  conflicts  between  the  proper  exercise  of  the  jus  dis- 
ponendi  of  the  individual  and  the  interests  of  society  at  large. 
The  services  of  no  one  person  are  so  valuable  to  the  public,  in  any 
field  to  which  his  business  may  extend,  as  to  demand  that  he  shall 
receive  a  smaller  price  for  his  right  of  competition,  because  an 
arbitrary  rule  forbids  him  to  extend  the  restriction  in  point  of 
time  to  the  term  of  his  own  life,  or  that  of  the  purchaser,  or  for 
their  joint  lives.  The  enlargement  of  the  restrictive  area  by 
later  adjudications  is  founded,  therefore,  upon  a  principle  which 
it  was  reasonable  to  apply  in  determining  what  is  the  lawful  limit 
of  time.  Where  the  contract  is  between  individuals  or  between 
private  corporations,  which  do  not  belong  to  the  quasi  pubHo 
class,  there  is  no  reason  why  the  general  rule  that  the  seller 
should  not  be  allowed  to  fix  the  time  for  the  operation  of  the 
restriction  so  as  to  command  the  highest  market  price  for  the 
property  he  disposes  of  should  apply:  Diamond  Match  Co.  v. 
Eoeber,  106  N.  Y.  473;  60  Am.  Kep.  464;  Morgan  v.  Perhamus, 
36  Ohio  St.  517;  38  Am.  Rep.  607;  Morse  etc.  Co.  v.  Morse,  103 
Mass.  73;  4  Am.  Rep.  513. 

The  stipulation  on  the  part  of  James  Y.  Old,  W.  P.  Old,  and 
W.  N.  Old,  to  quote  the  exact  language  of  the  contract,  is,  "that 
they  will  not  continue  business  of  milling  in  the  vicinity  of 
Elizabeth  City  after  the  first  day  of  September,  1891,  and  the 
full  completion  of  this  agreement."  The  contract  having  been 
in  other  respects  performed,  the  agreement  is  now  complete  in 
the  sense  contemplated  by  the  parties.  The  three  defendants 
were  at  most  restricted  from  engaging  in  the  business  for  the 
lives  of  each  and  **  every  one  of  them.  Such  a  sale  has  been 
■upheld  upon  reason  and  authority  in  other  courts.  The  plaintiff 
bought  their  right  to  compete  in  their  own  persons  in  the  busi- 
ness to  which  he  succeeded  as  purchaser.  It  was  not  unreason- 
able that  he  should  insist  upon  the  stipulation  that  none  of  tho 
three  should  interfere  while  they  hved,  by  competition  at  the 
particular  place  mentioned,  either  with  him  as  purchaser,  or  his 
assignee  in  law  or  in  fact.  In  the  case  of  Morgan  v.  Perhamus, 
36  Ohio  St.  517,  38  Am.  Rep.  607,  the  facts  were  that  a  milliner 
sold  her  stock  and  goodwill,  and  engaged  "not  to  carry  on  tho 
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business  at  any  time  in  future  at  the  town  of  F.,  or  within  such 
distance  of  said  town  as  would  interfere  with  said  business, 
whether  carried  on  by  said  L.  S.  and  P.  or  their  successors.'* 
Tlie  agreement  was  held  to  be  binding  by  the  supreme  court,  and 
the  seller  was  enjoined  from  resuming  business.  There,  as  in 
our  case,  the  time  was  not  described,  except  as  an  inhibition  on  a 
particular  person,  with  the  implication  that  it  should  extend  to 
her  life.>  The  law  would  have  construed  the  contract  as  confer- 
ring the  right  to  sell  or  transmit  to  a  personal  representative  as 
a  part  of  the  assets  of  his  estate  the  property  bought,  whenever 
the  time  was  found  to  be  coextensive  with  the  lives  of  the  three 
defendants:  Cowan  v.  Fairbrother,  118  N.  C.  406;  54  Am.  St. 
Eep.  733;  Clark  on  Contracts,  454,  455,  and  note,  456;  2  High 
on  Injunctions,  sec.  1345;  Lewis  v.  Langdon,  7  Sim.  422;  Bin- 
inger  v.  Clark,  60  Barb.  113.  In  McClurg's  Appeal,  58  Pa.  St. 
51,  the  agreement,  which  was  held  not  to  be  unreasonable,  was 
'.hat  a  physician  who  had  sold  his  business  and  goodwill  to  an- 
other physician  should  *"never  thereafter  establish  himself  as  a 
physician  within  twelve  miles  (of  his  original  place  of  business) 
without  the  consent  of  the  purchaser."  The  contract  there,  like 
that  under  consideration,  could  be  fairly  construed  in  no  other 
way  than  as  operating  for  the  term  of  the  seller's  life.  These 
cases  and  **■  others  are  cited  with  approval  by  text-writers,  and 
seem  as  a  rule  to  have  established  the  reasonable  doctrine  con- 
tended for  by  the  plaintiff  in  the  states  as  well  as  in  England: 
8  High  on  Injunctions,  sec.  1180;  1  Beach  on  Injunctions,  sec. 
462-470;  \Vhittaker  v.  Howe,  3  Beav.  383. 

It  is  elementary  learning  that  the  single  consideration  of  pay- 
ing a  specified  sum  of  money  by  one  party  to  a  contract  is  suffi- 
cient to  support  several  distinct  stipulations  by  the  other  party 
to  do  or  refrain  from  doing  certain  things,  and  it  is  unnecessary 
to  repeat  in  every  paragraph  of  the  contract  that  such  stipula- 
tions are  entered  into  for  the  consideration  once  expressed.  It 
is  sufficient  to  set  forth  that  A  has  paid,  or  agreed  to  pay,  a  cer- 
tain sum,  and  that  B  has  agreed  to  do,  or  abstain  from  doing,  cer- 
tain tilings  which  may  be  stated  seriatim  in  separate  paragraphs. 
A  case  almost  exactly  in  point  because  it  relates  to  a  somewhat 
similar  agreement,  is  that  of  Morse  etc.  Co.  v.  Morse,  103  Mass. 
73;  4  Am.  Rep.  513. 

Though  the  contract  is  valid  and  binding  as  between  the  par- 
ties, it  in  no  way  impairs  the  right  of  the  defendants,  who 
were  not  parties,  to  engage  in  any  kind  of  business  in  Elizabeth 
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City.  But,  as  a  court  of  chancery,  we  must  declare  that,  where 
injunctive  relief  is  asked,  it  is  the  duty  of  the  court  to  restrain 
the  contracting  parties  from  violating  the  spirit,  as  well  as  the 
letter,  of  the  agreement.  Under  a  fair  and  just  interpretation 
of  its  terms,  the  stipulation  meant  that  the  three  defendants 
would  not  engage  in  business  so  as  to  bring  their  skill,  names, 
and  influence  to  the  aid  of  any  competitor  carrying  on  the  same 
trade  within  the  prohibited  limits.  It  was,  therefore,  a  violation 
of  the  contract  on  the  part  of  the  three  mentioned,  or  either  of 
them,  to  take  stock  in,  help  to  *^  organize,  or  manage  a  corpo- 
ration formed  to  compete  with  the  plaintiff  in  his  business: 
Jones  V.  Heavens,  L.  E.  4  Ch.  Div.  636. 

While  the  courts  will  not  restrain  a  party  bound  by  such  a 
contract  from  selling  or  leasing  his  pren^ses  to  others  to  en- 
gage in  the  business  which  he  has  agreed  to  abstain  from  carry- 
ing on,  or  from  selling  to  them  the  machinery  or  supplies  needed 
in  embarking  in  it  (Reeves  v.  Sprague,  114  N.  C.  647),  a  different 
rule  must  prevail  when  it  appears  that  the  prohibited  party  at- 
tempts, not  to  sell  outright  to  others,  but  to  furnish  the  machin- 
ery or  capital,  or  a  portion  of  either,  in  lieu  of  stock,  in  a  corpo- 
ration organized  with  a  view  to  competition  with  the  person  pro- 
tected by  his  contract  against  such  injury.  The  three  contract- 
ing defendants  have  presumably  received  the  full  value  of  the 
business  sold,  and  which  is  protected  by  their  own  agreement 
against  their  own  competition,  and  equity  will  not  allow  them, 
with  the  price  in  their  pockets,  to  evade  their  contract  under  the 
thin  guise  of  becoming  the  chief  stockholders  in  a  company  or- 
ganized to  do  what  they  cannot  lawfully  do  as  individuals. 

The  judgment  must  be  modified  so  as  to  restrain  only  the  three 
defendants  who  were  parties  to  the  original  contract  from  engag- 
ing in  or  from  taking  stock  in  or  assisting  in  the  organization  of 
a  corporation  formed  with  the  purpose  of  carrying  on  the  busi- 
ness of  milling  in  or  in  the  vicinity  of  Elizabeth  City.  The  or- 
der must  be  vacated  as  to  the  other  defendants. 

Modified  and  affirmed. 

GOODWILL— CONTRACT      IN      PARTIAL     RESTRAINT      OF 

TRADE— INJUNCTION.— A  sale  of  business,  with  the  goodwill,  se- 
cures to  the  purchaser  the  right  to  continue  the  old  business  at  the 
old  stand  with  the  probability  in  his  favor  that  the  customers  will 
continue  to  go  there:  Vonderbank  v.  Schmidt,  44  La.  Ann.  264;  32 
Am.  St.  Rep.  336.  One  who  sells  the  goodwill  of  a  business  may  be 
enjoined  from  injuring  it:  Chapin  v.  Brown,  83  Iowa,  156;  32  Am.  St. 
Rep.  297;  note  to  Frazer  v.  Frazer  Lubricator  Co.,  2  Am.  St.  Rep.  81. 
Contracts  in  partial  restraint  of  trade  are  valid:  Note  to  Oakdale 
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Mfg.  Co.  V.  GarEPt,  49  Am.  St.  Rep.  789.  Therefore,  a  contract  not  to 
cany  on  a  trade  or  business  In  a  particular  town  or  county  Is  valid: 
Note  to  Chapin  v.  Brown,  32  Am.  St.  Rep.  301.  A  sale  of  tUe  right  to 
compete  in  u  particular  business  or  calling  is  valid  and  enforceable, 
if  t)ie  riglits  of  tlie  public  are  not  affected  by  restraining  trade;  and 
a  breacli  of  suth  contract  will  be  restrained  by  injunction:  Cowan  v. 
Fairbrotlier,  118  N.  C.  406;  54  Am.  St.  Rep.  733;  McCuiTy  v.  Gibson, 
108  Ala.  451;  54  Am.  St.  Rep.  177.  If  the  restriction  in  the  contract 
is  unlimited  in  point  of  time,  and  is  otherwise  reasonable,  it  con- 
tinues during  the  life  of  the  promisor:  See  monographic  note  to  An- 
gler V.  Webber,  92  Am.  Dec.  755,  on  validity  of  contracts  in  restraint 
of  trade. 
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[119  KOETH  Cabolina,  84.] 

EVIDENCE— MODIFICATION  OF  WRITTEN  CONTRACT 
BT  PAROL.— The  rule  that  parol  evidence  cannot  be  received  to  con 
tradict,  add  to,  modify,  or  explain  a  written  contract  does  not  apply 
where  the  modification  is  alleged  to  have  been  made  subsequent  to 
tlie  execution  of  the  writing.  Hence,  after  a  contract  has  been  re- 
duced to  writing,  the  parties  may,  before  a  breach  thereof,  malie  a 
new  and  valid  contract,  not  in  writing,  either  annulling  the  former 
agreement  altogether,  or  adding  to,  subtracting  from,  varying,  or 
qualifying  Its  terms. 

INSTRUCTIONS— SINGLING  OUT  A  WITNESS.— A  court 
must  not  single  out  a  witness,  where  the  testimony  is  conflicting,  and 
direct  the  jury  to  find  according  to  his  evidence;  but  a  witness  is 
not  "singled"  out,  in  the  offensive  sense  of  that  word,  where  the  jury 
Is  charged  that,  if  they  believe  he  told  tae  truth,  and  that  a  fact  is 
as  testified  to  by  him,  they  should  find  for  the  plaintiff;  but,  if  they 
do  not  believe  so,  and  do  believe  that  the  facts  are  as  testified  to  by 
other  witnesses,  that  they  should  then  find  for  the  defendant;  and 
Buch  instruction  is  not  erroneous. 

Action  by  the  plaintiff,  R.  W.  Harris,  against  Murphy,  Jen- 
kins &  Co.,  to  recover  for  work  and  labor  performed.  There 
was  a  judgment  for  the  plaintiff  and  the  defendants  appealed. 

Charles  F.  Warren,  for  the  appellants. 

W.  B.  Eodman  and  J.  H.  Small,  for  the  appellee. 

^  MONTGOMERY,  J.  This  action  was  commenced  in  the 
court  of  a  justice  of  the  peace  to  recover  of  the  defendant  an 
amount  alleged  to  be  due  to  the  plaintiff  for  work  and  labor  per- 
formed for  the  defendant  in  raising  a  sunken  flat  or  barge  filled 
"With  coal,  and  for  other  services  rendered  in  connection  there- 
with. The  first  cause  of  action  sets  out  an  express  contract,  the 
second  declares  as  for  a  quantum  meruit.  The  defendant  denies 
the  right  of  the  plaintiff  ^**  to  recover  on  the  ground  that  the 
contract  was  in  writing  and  entire,  and  that  the  plaintiff  has  not 
performed  his  part  of  the  same.  The  contract  is  in  the  follow- 
ing words  and  figures: 
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"Washington,  N.  C,  September  7,  1891. 
**Eeceived  of  E,  V.  Murphy  fifteen  dollars,  in  part  payment  for 
raising  barge  of  coal,  and  taking  up  coal  from  bottom  of  river  at 
S.  R.  Fowle  &  Son's  wharf,  and  preparing  the  two  barges  for 
towing  to  Tarboro,  and  going  and  looking  after  them  from  Wash- 
ington toTarboro,  the  full  amount  being  $55  for  the  entire  con- 
tract. R.  W.  HARRIS.*' 

During  the  trial  the  plaintiff  offered  evidence  tending  to  show 
that  the  contract  had  been  modified  after  its  execution  to  the  ex- 
tent of  relieving  the  plaintiff  of  every  obligation  thereunder  ex- 
cept that  of  raising  the  barge,  and  that  for  any  services  plaintiff 
should  render  after  the  barge  was  raised  the  defendant  was  to  pay 
him  two  dollars  per  day.  The  defendants  excepted  to  the  intro- 
d  action  of  this  evidence  on  the  grounds,  first,  that  there  was  an 
express  contract  in  writing  and  entire  between  the  parties,  and 
that  the  plaintiff  could  not  recover  for  his  services  as  on  a  quan- 
tum meruit,  nor  for  part  performance;  and,  further,  that  parol 
evidence  could  not  be  allowed  to  contradict,  alter,  or  modify  the 
written  contract.  The  exception  cannot  be  sustained.  In  Meek- 
ins  V.  Newberry,  101  N.  C.  17,  it  is  said:  "It  is  a  settled  rule  of 
the  law  that  when  the  parties  to  a  contract  reduce  the  same  to 
writing,  in  the  absence  of  fraud  or  mutual  mistake,  properly  al- 
leged, parol  evidence  cannot  be  received  to  contradict,  add  to, 
modify,  or  explain  it.*'  And  this  rule  was  recognized  before  and 
has  been  affirmed  in  numerous  cases  *®  since,  that  decision.  But 
in  all  those  cases  the  offer  was  to  change  or  to  modify  or  to  alter 
the  written  contract  by  evidence  in  parol  of  declarations  and  un- 
derstandings made  either  contemporaneous  with  or  prior  to  the 
execution  of  the  written  contract.  The  rule,  however,  does  not 
apply  in  cases  like  the  one  before  the  court,  where  the  modifica- 
tion is  alleged  to  have  been  made  subsequent  to  the  execution  of 
the  WTiting:  Browne  on  Parol  Evidence,  99;  Greenleaf  on  Evi- 
dence, 303;  Swain  v.  Seamens,  9  Wall.  271;  Emerson  v.  Slater, 
22  How.  41.  In  the  last-cited  case  the  court  cite  the  case  of 
Goss  V.  Nugent,  5  Bam.  &  Adol.  65,  and  quote  from  it  the  rule 
as  laid  down  by  Lord  Denman:  "After  the  agreement  i*  been  re- 
duced into  writing,  it  is  competent  to  the  pari;ies  in  cases  falling 
within  the  general  rules  of  the  common  law  at  any  time  before 
the  breach  of  it  by  a  new  contract,  not  in  writing,  either  alto- 
gether to  waive,  dissolve,  or  annul  the  former  agreement,  or  in 
any  manner  to  add  to,  or  subtract  from,  or  vary,  or  qualify  the 
terms  of  it,  and  thus  to  make  a  new  contract.'*     One  of  the 
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witnesses,  Walter  Spencer,  testified  that  after  the  contract  in 
writing  was  entered  into,  while  the  work  was  going  on  at  the 
wharf,  Murphy  (a  deceased  partner  of  the  defendants)  agreed 
that  Harris  should  only  raise  the  barge,  and  that  he  should 
be  released  from  the  balance  of  the  contract,  and  that  all 
the  services  that  the  plaintiff  might  render  after  the  flat 
was  raised  should  be  considered  extra,  and  that  the  plain- 
tiff should  receive  therefor  two  dollars  per  day.  Several 
other  witnesses  testified  concerning  the  conversation  be- 
tween the  plaintiff  and  Murphy,  and  these  witnesses  said  that 
the  only  modification  of  the  contract  was  that  the  plaintiff  was 
not  required  to  get  up  from  the  bottom  of  the  river  the  coal 
which  had  slipped  off  the  barge  when  it  sunk.  The  testimony 
was  irreconcilably  contradictory.  His  honor  instructed  the  jury: 
*'Now  ^'''  if  the  jury  should  believe  that  the  witness,  Walter 
Spencer,  told  the  truth,  and  that  the  contract  was  so  modified, 
tliat  they  should  find  that  the  defendants  are  indebted  to  the 
plaintiff  in  the  sum  of  forty  dollars,  that  being  the  balance  of 
the  contract  price;  and  also  for  any  extra  services  after  the  flat 
was  raised,  at  the  rate  of  two  dollars  per  day.  The  plaintiff 
claims  that  he  was  engaged  five  days  in  transferring  the  coal 
from  the  flat  to  the  wharf,  at  two  dollars  per  day;  and  that  he 
was  engaged  five  days  in  watching  the  flat,  at  two  dollars  per 
day.  But,  on  the  other  hand,  if  the  jury  should  believe  that 
the  witness,  Walter  Spencer,  did  not  tell  the  truth,  and  should 
believe,  as  testified  by  the  other  witnesses,  that  the  only  modifi- 
cation of  the  contract  was  the  plaintiff  was  not  required  to  get 
up  the  coal  from  the  bottom  of  the  river,  then,  it  being  admitted 
that  the  other  provisions  of  the  contract  on  the  part  of  the  plain- 
tiff, viz.,  the  preparation  of  the  barges  for  towing,  and  going 
with  them,  and  looking  after  them  from  Washington-to  Tarboro, 
liad  not  been  performed  by  the  plaintiff,  the  contract  being  entire 
and  indivisible,  the  plaintiff  would  not  be  entitled  to  recover." 
The  defendants  excepted  to  the  charge.  The  exception  can- 
not be  sustained.  There  are  numerous  decisions  in  our  reports 
to  the  effect  that  the  court  cannot  single  out  a  witness  or  wit- 
nesses where  the  testimony  is  conflicting  and  charge  the  jury 
that  if  such  witnesses  have  told  the  truth,  or  that  if  they  believe 
those  witnesses,  to  let  their  verdict  be  so  and  so:  State  v.  Eogers, 
93  N.  C.  523;  Anderson  v.  Cape  Fear  Steamboat  Co.,  64  N.  C. 
399;  Weisenfield  v.  McLean,  96  N.  C.  248;  Jackson  v.  Commis- 
sioners, 76  N.  C.  282.    If  the  instruction  complained  of  seems 
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to  be  obnoxious  to  the  prohibition  contained  in  the  above-named 
<:ases,  it  is  only  seemingly  so  and  not  really  so. '  In  the  case  be- 
fore the  court,  the  witness,  Spencer,  was  not  singled  out  in  the 
''*»  offensive  sense  of  that  word.  The  attention  of  the  jury  waa 
sharply  drawn  to  the  contradiction  between  the  testimony  of  that 
witness  and  that  of  the  other  witnesses,  and  the  jury  were  in- 
structed in  substance  to  weigh  the  testimony  of  them  all.  They 
were  told  that  if  they  believed  this  witness,  Spencer,  had  told 
the  truth,  and  that  the  contract  was  modified  as  he  had  testified, 
then  to  find  for  the  plaintiff;  and  in  the  same  breath  they  were 
told,  "But,  on  the  other  hand,  if  the  jury  should  believe  that  the 
witness,  Spencer,  did  not  tell  the  truth,  and  should  believe  as  tes- 
tified by  the  other  witnesses,  that  the  only  modification  of  the 
contract  was  the  plaintiff  was  not  required  to  get  up  the  coal  from 
the  bottom  of  the  river,  then  ....  the  contract  being  entire 
and  indivisible,  the  plaintiff  would  not  be  entitled  to  recover." 
The  credibility  and  the  character  of  the  witness,  Spencer,  were 
no  more  on  trial  before  the  jury  than  were  the  credibility  and 
character  of  the  other  witnesses.  It  was  impossible  for  the  jury 
to  have  been  misled  by  this  charge  so  as  to  have  believed  that  it 
was  his  honor's  opinion  that  more  weight  was  to  be  given  to 
Spencer's  testimony  than  to  that  of  the  other  witnesses  whose  tes- 
timony was  in  conflict  with  his. 

The  other  exceptions  are  not  sustained,  and,  as  they  are  con- 
nected with  and  are  dependent  upon  those  already  discussed,  it  . 
is  needless  to  go  into  them. 

Affirmed. 

Subsequent  Parol  Asrreement  to  Vary  a  "Writing".* 
Some  General  Principles.— It  Is  well  understood  that  parol  evidence 
Is  not  admissible  to  vary  or  contradict  a  written  instrument,  what- 
ever may  be  its  form:  Fawkner  v.  Smith  Wall  Paper  Co.,  88  Iowa, 
169;  45  Am.  St,  Rep.  230;  Crane  Co.  v.  Speobt,  39  Neb.  123;  42  Am.  St. 
Rep.  562;  Cream  City  Glass  Co.  v.  P"^iedlander,  84  Wis.  53;  36  Am. 
St.  Rep.  895;  Harrison  v.  McCormIck,  89  Cal.  327;  23  Am.  St.  Rep. 
469;  Bryan  v.  Hunt,  4  Sneed,  543;  70  Am.  Dec.  262;  Meekins  v.  New- 
beiTy,  101  N.  C.  17;  Hel  v.  Heller,  53  Wis.  415;  Cocke  v.  Bailey,  42 
Miss.  81;  Black  v.  Wabash  etc.  Ry.  Co.,  Ill  111.  351;  53  Am.  Rep. 
628;  that  a  party  cannot,  by  parol  evidence,  add  a  stipulation  to,  or 
take  one  from,  a  contract  already  complete  In  all  Its  parts:  Fawkner 
v.  Smith  Wall  Paper  Co.,  88  Iowa,  169;  45  Am.  St.  Rep.  230;  Harrison 
v.  McCormlck,  89  Cal.  327;  23  Am.  St.  Rep.  469;  Gilbert  v.  Stock- 

*  REFERENCB  TO  MONOGRAPHIC  K0TE8. 

AU«ration  of  contract  within  statute  of  frauds  by  subsequent  verbal  agreement: 
10)  Am.  Dec.  169-172. 

Parol  evidence,  when  admissible  to  show  warranty  outside  oi  contract:  .6  Am.  St. 
Rep.  197-201. 
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man.  76  Wis.  G2;  20  Am.  St.  Rep.  23;  Conant  v.  National  State  Banlc, 
121  Ind.  323;  tliat  parol  evidence  of  a  collateral  or  contemporaneous 
agreement  is  not  admissible  to  add  to,  alter,  or  vary  the  terms  of  a 
written  instrument  where  it  is  not  sought  to  prove  any  additional 
agreement,  or  any  consideration  for  the  same:  Middleton  v.  GriflBth, 
57  N,  J.  L.  442;  51  Am.  St.  Rep.  617;  notes  to  Sullivan  v.  Lear,  11  Am. 
St.  Rep.  394;  Appeal  of  Cornwall  etc.  R.  R.  Co.,  11  Am.  St.  Rep.  894; 
Turner  v.  McDonald,  9  Am.  St.  Rep.  192;  Culver  v.  Williinson,  145 
U.  S.  205,  212;  Johnston  v.  St.  Louis  etc.  Ry.  Co.,  141  U.  S.  602,  612; 
and  that  p^arol  evidence  is  not  admissible  to  ingraft  into  a  writing 
new  terms  or  conditions  in  the  nature  of  a  guaranty:  Crane  Co.  v. 
Specht,  39  Neb.  123;  42  Am.  St.  Rep.  562;  or  wai-ranty:  See  mono- 
graphic note  to  Green  v.  Batson,  5  Am.  St.  Rep.  197,  as  to  when  parol 
evidence  is  admissible  to  show  a  warranty  outside  of  a  contract; 
Seitz  V.  Brewers'  Refrigerating  Co.,  141  U.  S.  510;  De  Witt  v.  Berry, 
134  U.  S.  306.  Parol  evidence  is  no  more  admissible  to  contradict  or 
vary  a  contract  implied  from  a  written  instrument  than  it  is  to  con- 
tradict or  vaiT  the  express  terms  of  such  instrument:  Bryan  v.  Duff, 
32  Wash.  233;  50  Am.  St.  Rep.  889;  Fawliner  v.  Smith  Wall  Paper  Co., 
88  Iowa,  169;  45  Am.  St.  Rep.  230;  and  parol  testimony  is  no  more  ad- 
missible to  vary  the  clear  and  settled  legal  meaning  and  effect  of  a 
contract,  than  it  is  to  vary  its  terms:  Brandon  Mfg.  Co.  v.  Morse,  48 
Vt.  322. 

The  rule  excluding  parol  evidence  tending  to  explain,  modify,  or 
contradict  written  instniments  applies  as  well  to  subsequent  as  to 
prior  or  contemporaneous  oral  declarations  of  the  parties:  Mott  v. 
Richtmyer,  57  N.  Y.  49,  58.  Statements  and  conduct  of  the  parties 
subsequent  to  a  conversation  during  which  it  is  claimed  that  a  con- 
tract was  made  are  competent  only  as  they  tend  to  show  the  real  un- 
derstanding of  the  parties  as  to  the  transaction,  and  not  to  control, 
or  in  any  way  to  change,  the  effect  of  the  conversation:  Potter  v. 
Phenix  Ins.  Co.,  63  Fed.  Rep.  382.  If,  therefore,  parties  have,  in  the 
absence  of  fraud,  accident,  or  mistake,  deliberately  put  their  con- 
tract into  a  writing,  which  Is  evidently  complete  in  itself,  and  couch- 
ed in  such  language  as  imports  a  legal  obligation,  it  is  conclusively 
presumed  that  they  have  introduced  into  the  written  Instrument  all 
material  terms  and  circumstances  relating  thereto,  and  consequently 
all  prior  conversations  and  nej;otiatious  are  deemed  to  be  merged 
therein,  and  parol  evidence  of  conversations  held  between  the  parties, 
or  of  declarations  made  by  either  of  them,  whether  before  or  after 
the  completion  of  the  contract,  will  be  rejected:  Note  to  Green  v. 
Batson,  5  Am.  St.  Rep.  197;  Mott  v.  Richtmyer,  57  N.  Y.  49,  58;  Seitz 
v.  Brewers'  Refrigerating  Co.,  141  U.  S.  510;  Cocke  v.  Bailey,  42 
Miss.  81;  Michels  v.  Olmstead,  14  Fed.  Rep.  219;  Bryan  v.  Hunt,  4 
Sneed,  543;  70  Am.  Dec.  262;  note  to  Sullivan  v.  Lear,  11  Am.  St. 
Rep.  394;  Ilei  v.  Heller,  53  Wis.  415;  Brown  v.  Russell,  105  Ind.  46; 
Brewster  v.  PotrufiC,  55  Mich.  129. 

It  is  also  well  understood,  however,  that  parol  evidence  is  admissi- 
ble to  explain  a  writing:  Davis  v.  Crookston  etc.  Light  Co.,  57  Minn. 
402;  47  Am.  St.  Rep.  622;  Aultman  v.  Clilford,  55  Minn.  159;  43  Am. 
fit.  Rep,  478;  Helberg  v.  Schumann,  150  111.  12;  41  Am.  St.  Rep.  339; 
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Donisthorpe  v.  Fremont  etc.  R.  R.  Co.,  30  Neb.  142;  27  Am.  St.  Rep. 
387;  Hyndman  v.  Hogsett,  111  Ta.  St.  643;  Caley  v.  Philadelphia  etc. 
R.  R.  Co.,  80  Pa.  St.  303;  Succession  of  Guillory,  29  La.  Ann.  495; 
Arthur  v.  Roberts,  60  Barb.  580;  Byers  v.  Locke,  93  Cal.  493;  27 
Am.  St.  Rep.  212;  Cooper  v.  Berry,  21  Ga.  520;  OS  Am.  Dec.  468;  to 
make  its  terms  definite:  Katz  v.  Bedford,  77  Cal.  319;  to  fill  out  an 
Incomplete  contract:  Aultman  v.  Clifford,  55  Minn.  159;  43  Am.  St 
Rep.  478;  Hyndman  v.  Hogsett,  111  Pa.  St.  643;  Weeks  v.  Binns,  N. 
Y.  Supr.  Ct.,  1895;  to  apply  the  terms  of  a  writing  to  the  subject  mat- 
ter: Note  to  Marll  V.Connecticut  Fire  Ins. Co., 51  Am.  St.  Rep.  107;  to 
show  the  circumstances  under  which  a  contract  was  made:  Black  v. 
Wabash  etc.  Ry.  Co.,  Ill  111.  351;  53  Am.  Rep.  628;  to  show  whether 
a  paper  ever  became  a  contract  or  not:  Black  v.  Wabash  etc.  Ry.  Co., 
Ill  111.  351;  53  Am.  Rep.  628;  to  prove  a  collateral,  contemporaneous, 
■or  subsequent  agreement  not  inconsistent  with  a  written  agreement: 
Note  to  Aultman  v.  Clifford,  43  Am.  St.  Rep.  481;  Durkiu  v.  Cobleigh, 
156  Mass.  108;  32  Am.  St.  Rep.  436;  Lanphire  v.  Slaughter,  61  How. 
Pr.  36;  Dunklee  v.  Goodnough,  68  Vt.  113;  Brock  v.  Sturdivant,  12 
Me.  81;  Steamboat  Dictator  v.  Health,  56  Pa.  St.  290;  to  show  that  a 
<K)ntract  never  had  a  valid  existence:  Juilliard  v.  Chaffee,  92  N.  Y. 
529;  Bedell  v.  Wilder,  65  Vt.  406;  36  Am.  St.  Rep.  871;  Jamison  v. 
Ludlow,  3  La.  Ann.  492;  Perrine  v.  Cheeseman,  11  N.  J.  L.  174;  19 
Am.  Dec.  388;  or  that  it  is  illegal,  and,  therefore,  a  nullity:  Roe  v. 
Kiser,  62  Ark.  92;  54  Am.  St.  Rep.  28S;  Friend  v.  Miller,  52  Kan.  139; 
39  Am.  St.  Rep.  340;  Koehler  v.  Dodge,  31  Neb.  328;  28  Am.  St.  Rep. 
518;  Corbin  v.  Sistrunk,  19  Ala.  203;  Fenwick  v.  Ratliff,  6  T.  B.  Mou. 
154;  Fletcher  v.  Decoudreau,  11  La.  Ann.  59;  Lazarre  v.  Jacques,  15 
La.  Ami,  599;  Martin  v.  Clarke,  8  R.  I  .389;  5  Am.  Rep.  586;  Russell 
v.  De  Gram],  15  Ma.ss.  35;  Bla-k  v.Wabash  etc.  Ry.  Co.,  Ill  111.  351; 
■53  Am.  Rep.  628;  Newsom  v.  Thighen,  30  Miss.  414;  but  parol  evl- 
-deuce  will  not  be  received  to  show  that  it  was  agreed  and  understood 
that  a  writing  was  a  sham,  and  designed  only  to  deceive  the  credi- 
tors of  one  of  the  parties:  Conner  v.  Carpenter,  28  Vt.  237.  It  may 
Also  be  shown  by  parol  evidence  that  a  contract,  not  under  seal,  waa 
not  intended  to  be  opei-ative  as  a  contract  from  its  delivery,  but  only 
on  the  happening  of  some  future  contingent  event,  though  that  ia 
not  expressed  by  its  terms:  Westman  v.  Krumwelde,  30  Minn.  313. 

The  rules  of  evidence  In  regard  to  explaining,  or  varying,  or  con- 
tradicting written  evidence,  are  the  same  in  courts  of  equity  as  in 
courts  of  law.  I'arol  evidence  Is  not  admissible  either  in  equity  or  at 
law  to  vary  the  terms  of,  a  written  contract:  Elysville  Mfg.  Co.  v. 
Okisko  Co.,  1  Md.  Ch.  392;  Cooper  v.  Tappan,  4  Wis.  362;  Wilkinson 
V.  Wilkinson,  2  Dev.  Eq.  376;  Swain  v.  Seamens,  9  Wall.  254,  272; 
Stevens  v.  Cooper,  1  Johns.  Ch.  425;  7  Am.  Dec.  499. 

Furthermore,  the  rule  forbidding  the  introduction  of  parol  evidence 
to  contradict,  add  to,  or  vary  a  writing,  has  no  application  to  stipu- 
lations or  agreements  made  between  the  parties  subsequent  to  the 
execution  of  the  written  instrument.  Agreements  not  by  specialty, 
whether  written  or  unwritten,  are  of  the  same  grade  and 
dignity  in  law,  and  are  denominated  simple  contracts.  Hence, 
it    follows     that     to     admit     evidence     of    a     subsequent     parol 
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ngreement,  for  the  pui-pose  of  showing  an  abandonment,  dis- 
charge, or  alteration  of  the  terms  of  a  previous  ■written 
agreement  not  under  seal,  would  not  be  to  affect  or  dis- 
solve the  agreement  by  matter  of  an  inferior  nature.  And,  there- 
fore, it  is  generally  admitted  that  it  is  competent  for  the  parties  to 
an  executory  written  contract  not  under  seal,  at  any  time  before 
breach  thereof,  by  a  subsequent  verbal  agreement,  founded  on  a 
sufficient  consideration,  either  to  waive  altogether,  or  dissolve,  or 
annul  the  previous  written  agreement,  or  in  any  manner  to  add  to, 
subtract  from,  or  vary  or  qualify  the  stipulations  of  such  agree- 
ment, and  thus  to  make  a  new  or  different  contract,  which  may  be 
proved  by  parol,  whether  it  Is  a  substitute  for  the  old,  or  in  addition 
to,  or  beyond  it:  Bryan  v.  Hunt,  4  Sneed,  543;  70  Am.  Dec.  262;  Cum- 
inings  y.  Arnold,  3  Met.  486;  37  Am.  Dec.  155,  and  numerous  authori- 
ties therein  cited:  Spann  v.  Baltzell,  1  Fla.  301;  46  Am.  Dec.  346; 
Heatherly  v.  Record,  12  Tex.  49;  Marshall  v.  Baker,  19  Me.  402; 
Creamer  v.  Stephenson,  15  Md.  211;  McKinstry  v.  Runk,  12  N.  J.  Eq. 
GO;  Cobb  V.  O'Neal,  2  Sneed,  438;  Perry  v.  Central  Southern  R.  R. 
Co.,  5  Cold.  138;  Flanders  v.  Fay,  40  Vt.  316;  Hay  ward  Rubber  Co.  v. 
Duncklee,  30  Vt.  29;  Shepherd  v.  Wysong,  3  W.  Va.  46;  Calliope  Min. 
Co.  V.  Herzinger,  21  Col.  482;  Wilson  v.  MeClenny,  32  Fla.  363;  Rigs- 
bee  V.  Bowler,  17  Ind.  167;  Loomis  v.  Donovan,  IT  Ind.  198;  Michels 
V.  Olmstead,  14  Fed.  Rep.  219;  Swain  v.  Seamens,  9  Wall.  254,  271; 
Emerson  v.  Slater,  22  How.  28,  42;  Piatt  v.  United  States,  22  Wall. 
496,507;  Goss  v.  Nugent,  5  Barn.  &  Adol.  58,  64;  Hubbell  v.  Ream, 

31  Iowa,  289;  Oregonian  Ry.  Co.  v.  Wright,  10  Or.  162,  165;  Adler  v. 
Friedman,  16  Cal.  139;  Leeds  v.  Fassman,  17  La.  Ann.  32;  Holloway 
V.  Frick,  149  Pa.  St.  178;  Thomas  v.  Barnes,  156  Mass.  581;  Perrine  v. 
Cheeseman,  11  N.  J.  L.  174;  19  Am.  Dec.  388;  Grafton  Bank  v.  Wood- 
ward, 5  N.  H.  99;  20  Am.  Dec.  566;  McCauley  v.  Keller,  130  Pa.  St. 
53;  17  Am.  St.  Rep.  758;  Bannon  v.  Aultman,  80  Wis.  307;  27  Am.  St. 
Rep.  37;  White  v.  Soto,  82  Cal.  654;  Simonton  v.  Liverpool  etc.  Ins. 
Co.,  51  Ga.  76,  80;  Danforth  v.  Mclntyre,  11  111.  App.  417;  Mon-ill  v. 
Colehour,  82  111.  618;  Bowman  v.  Cunningham,  78  111.  48;  Todd  v. 
Allen,  18  Kan.  543;  Cain  v.  Pullen,  34  La.  Ann.  511;  Courtenay  v. 
Puller,  05  Me.  156;  Wiggin  v.  Goodwin,  63  Me.  389;  Allen  v.  Sowerby, 
37  Md.  410,  420;  Mactier  v.  Wirgman,  4  Har.  &  J.  568,  578;  Richard- 
son V.  Hooper,  13  Pick.  446;  Kennebec  Co.  v.  Augusta  Ins.  etc.  Co.,  ft 
Gray,  204;  Morgan  v.  Butterfleld,  3  Mich.  615,  623;  Hewitt  v.  Brown, 
21  Minn.  103;  Wharton  v.  Missouri  Car  Foundry  Co.,  1  Mo.  App.  577; 
Vastine  v.  Wyman,  5  Mo.  App.  598:  Juilliard  v.  Chaffee,  92  N.  Y.  529; 
Brewster  v.  Countryman,  12  Wend.  446;  Blood  v.  Goodrich,  9  Wend. 
68;  24  Am.  Dec.  121;  Negley  v.  Jeffers,  28  Ohio  St.  100;  Guthrie  v. 
Thompson,  1  Or,  353;  Lauer  v.  Lee,  42  Pa.  St.  165,  172;  Smith  v. 
Lilly,  17  R.  I.  119;  Hogan  v.  Crawford,  31  Tex.  634;  Viele  v.  Ger- 
raania  Ins.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83;  Van  Syckel  v.  Dalrymple, 

32  N.  J.  Eq.  233;  Grace  v.  Lynch,  80  Wis.  166,  169;  Chouteau  v.  Jupi- 
ter Iron  Works,  94  Mo.  388. 

It  matters  not  how  soon  after  the  execution  of  the  written  con- 
tract, the  parol  one  was  made.  If  it  was,  in  fact,  subsequent,  and  I* 
utherwise  unobjectionable,  it  may  be  proved  and  enforced:  Rogers  v. 
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Atkinson,  1  Ga.  12;  Brewster  v.  Countryman,  12  Wend.  446.  Either 
an  express  subsequent  agreement  may  be  shown,  or  actions  neces- 
sarily Involving  an  alteration:  Holloway  v.  Frick,  149  Pa.  St  178; 
and  the  rule  tliat  parol  evidence  is  not  admissible  to  vary  the  terms 
of  a  written  contract  does  not  apply  to  evidence  that  a  contract  was 
to  be  made,  but  which  does  not  refer  to  the  terms  of  the  contract: 
Davis'  Sons  v.  Cochran,  71  Iowa,  369., 

Assignment  —  Bonds. — Parol  evidence  is  admissible,  In  an  action  by 
an  assignee  to  recover  a  balance  of  account,  to  show  that  a  written 
assignment  of  the  claim  sued  upon,  no  assignee  being  named,  was 
Intended  to  effect  an  assignment  to  plaintiff,  and  that  the  assign- 
or had  in  fact  made  a  parol  assigumeut  to  him,  and  that  the  omis- 
sion of  his  name  from  the  writing  was  unintentional:  Owen  v. 
Meade,  104  Cal.  179.  A  subsequent  oral  agreement  to  assign  bonds 
Is  valid,  and  may  be  proved  by  parol:  Snow  v.  Alley,  151  Mass,  14; 
though  in  Hancock  v.  Cossett,  45  Fed.  Rep.  754,  It  was  held  that  tes- 
timony to  show  that  a  written  contract  expressed  In  a  title  bond 
was  altered  by  verbal  agreement  was  inadmissible. 

Carriers.— A  charter  party  may  be  varied  or  annulled  by  a  subse- 
quent agreement,  and  this  must  determine  the  rights  of  the  parties: 
Mactier  v.  Wlrgman,  4  Har.  &  J.5G8,  578.  The  legal  operation  of  the 
contract  contained  in  a  bill  of  lading  may  be  modified  by  subsequent 
parol  agreement;  as  by  the  addition  of  a  parol  suppletory  agreement 
that  the  freight  shall  be  at  the  risk  of  the  shipper;  and  such  special 
agreement  may  be  established  by  parol  evidence:  Atwell  v.  Miller,  11 
Md.  348;  09  Am.  Dec.  206.  It  is  competent.  In  an  action  against  a 
vendor  for  failure  to  deliver  flour  by  a  certain  agreed  date,  for  him 
to  show  that  the  veudee  had  said,  after  the  written  agreement  was 
made,  that  if  the  tide  did  not  rise  in  the  river  over  which  the  flour 
was  to  be  transported,  it  need  not  be  delivered  by  that  time.  The 
effect  of  this  evidence  is  a  question  of  fact  for  the  jury:  Bryan  v. 
Hunt,  4  Sneed,  543;  70  Am.  Dec.  262.  A  parol  agreement  posterior 
to  a  written  shipping  contract  is  admissible  to  justify  the  conduct 
of  a  master  in  stowing  freight  on  deck,  and  throwing  it  overboard 
because  of  tempestuous  weather:  Barber  v.  Brace,  3  Conn.  9;  8  Am. 
Dee.  149.  If  the  procuring  of  freight  is  a  service  not  contemplated 
In  a  written  agreement,  it  may  be  proved  by  parol  evidence  that.  Im- 
mediately after  the  written  agreement  was  made,  the  parties  enter- 
ed into  another  agreement  by  which  one  of  the  parties.  In  case  he 
should  obtain  freight,  was  to  have  compensation  therefor,  independ- 
ently of  the  commissions  mentioned  in  the  written  agreement:  Rich- 
ardson V.  Hooper,  13  Pick.  446.  A  foreign  master  of  a  vessel  who 
changes  his  voyage,  and  promises  to  pay  his  seamen  their  wages  at 
the  port,  If  they  will  proceed  with  him,  will  be  held  to  bail  In  a  suit 
for  wages,  though  the  seamen  have  subscribed  original  articles,  that 
they  will  not  commence  any  suit  in  foreign  ports,  but  abide  by  the 
maritime  laws  of  a  foreign  country:  Vibus  v.  Wirting,  2  Yeates,  350. 
If  there  is  a  written  contract  for  the  construction  of  a  line  of  rail- 
road, it  Is  competent  to  prove,  by  oral  evidence,  a  subsequent  con- 
tract for  supplying  the  cattle  yards,  a  telegraph  line,  turntables,  etc., 
ne<;essary  or  proper  for  the  equipment  and  operation  of  such  line  of 


664  •  Harris  t?.  Murphy.  [N.  Carolina, 

railroad  when  completed;  and  the  same  rule  would  apply  as  to  fur- 
nishing nut  fasteners  and  extra  ties  not  within  the  terms  of  the  orig- 
inal written  contract:  Fitzgerald  v.  Fitzgerald  etc.  Construction  Co., 
41  Neb.  374;  44  Neb.  463. 

Changing  Time  of  Performance,  etc. — Conditions. — The  time  of  per- 
fonnance  of  a  written  agreement  may  be  extended  by  parol,  and  evi- 
dence of  such  agreement  is  admissible:  Grafton  Banli  v.  Woodward. 
5  N.  H.  99;  20  Am.  Dec.  566;  Balier  v.  Whitesides,  Breese,  174;  12 
Am.  Dec.  3,68;  Keating  v.  Price,  1  Johns.  Gas.  22;  1  Am.  Dec.  92,  and 
note;  Emerson  v.  Slater,  22  How.  28;  Kane  v.  Oortesy,  100  N.  Y.  132; 
Smith  V.  Lilley,  17  R.  I.  119;  Hogan  v.  CraAvford.  31  Tex.  634;  Frank- 
lin V.  Long,  7  Gill  &  J.  407;  Robinson  v.  Batchelder,  4  N.  H.  40,  45; 
Frost  V.  Everett,  5  Cow.  497;  Loomis  v.  Donovan,  17  Ind.  198;  so,  It 
may  be  established  by  parol  that  the  place  of  performance  has  been 
changed:  Hogan  v.  Crawford,  31  Tex.  634;  and  no  new  consideration 
is  necessary,  it  seems,  in  such  cases,  where  there  are  mutual  acts  to 
be  performed  by  the  parties:  Wadswoth  v.  Thompson,  3  Gilm.  423. 
See  subhead  "Consideration,"  infra.  A  subsequent  parol  agreement 
to  postpone  the  delivery  of  articles  under  a  contract  without  seal  ia 
not  a  waiver  of  the  contract,  but  only  an  enlargement  of  the  time 
for  its  performance:  Watkins  v.  Hodgesv  6  Har.  &  J.  38.  A  parol 
agreement  to  reduce  the  interest  on  a  mortgage  fx'om  seven  to  six 
per  cent,  and  to  pay  it  semi-annually  instead  of  annually,  made  after 
the  mortgage  becomes  due,  is  valid:  Sharp  v.  WyckofC,  39  N.  J.  Eq. 
376.  I'arties  may,  after  the  execution  of  a  written  contract,  by  a 
further  agreement,  fix  a  place  for  carrying  it  into  effect,  and  appoint 
an  agent  to  receive  the  money  payable  thereon.  Such  agreement  is 
binding  upon  them  and  may  be  shown  by  parol  evidence:  Cummings 
V.  Putnam,  19  N.  H.  569.  There  may  also  be  an  oral  agreement  which 
constitutes  a  condition  on  which  the  performance  of  the  written 
agreement  is  to  depend:  Michels  v.  Olmstead,  14  Fed.  Rep.  219.  After 
time  of  payment  is  extended,  no  action  lies  upon  the  original  con- 
tract until  the  expiration  of  that  time:  Grafton  Bank  v.  Woodward, 
5  N.  H.  99;  20  Am.  Dec.  566.  It  is  held,  however,  that  the  time  of 
performance  of  a  contract  to  convey  lands  cannot  be  extended  by 
parol;  though  parol  enlargement  of  the  time  of  performance  of  a 
written  contract  is  valid  if  the  contract  itself  would  be  valid  if  made 
by  parol:  Blood  v.  Goodrich,  9  Wend.  68;  24  Am.  Dec.  121;  and  that 
parol  evidence  is  inadmissible,  where  part  of  an  entire  contract  is 
within  the  statute  of  frauds,  to  vary  the  part  not  otherwise  with- 
in the  statute,  by  enlarging  the  time  of  performance:  Ladd 
V.  King,  1  R.  I.  224;  51  Am.  Dec.  624.  See  subhead  "Statute  of 
Frauds,"  Infra,  As  to  extension  of  time  for  payment  of  note,  and 
changing  the  rate  of  Interest,  see  subheads,  "Consideration"  and 
"Promissory  Notes,"  Infra. 

Consideration. — A  parol  agreement  made  subsequent  to  the  com- 
pletion of  a  wiltten  contract  concerning  the  same  subject  Is  not  bind- 
ing unless  supported  by  some  new  and  sufficient  consideration;  or 
has  been  so  far  acted  upon  that  a  refusal  to  carry  It  out  would  work 
a  fraud  on  one  of  the  parties:  Thurston  v.  Ludwig,  6  Ohio  St.  1;  67 
Am.  Dec.  328;  Carruthers  v.  McMurray,  75  Iowa,  173;  Randolph  v. 
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Perry,  2  Tort.  37G;  27  Am.  Dec.  659;  Hogan  v.  Crawford,  31  Tex.  634; 
Adler  v.  Friedman,  16  Cal.  J39;  McKlnstry  v.  Runk,  12  N.  J.  Eq.  65; 
Malone  v.  Dougherty,  79  Pa.  St.  46,  53;  Cummings  v.  Arnold,  3  Met. 
486;  37  Am.  Dec.  155;  Bryan  v.  Hunt,  4  Sneed,  543;  70  Am.  Dec.  262; 
Spaun  v.  Baltzell,  1  J<"la.  301;  40  Am.  Dee.  346.  Thus,  a  waiver  of  a 
condition,  to  be  operative,  must  be  supported  by  an  agreement  found- 
ed on  a  valuable  consideration:  Ripley  v.  Aetna  Ins.  Co.,  30  N.  Y, 
136;  86  Am.  Dec.  362;  though  It  is  held  in  Cheshire  v.  Taylor,  29  Iowa, 
492,  and  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec.  83, 
that  no  consideration  Is  necessai-y  to  support  a  waiver.  After  a  writ- 
ten contract  has  been  broken,  it  cannot  be  shown  that  there  was  a 
parol  raodilication  of  it,  where  there  is  no  consideration  to  support 
the  alleged  new  agreement:  Wharton  v.  Missouri  Car  Foundry  Co., 
1  Mo.  A  pp.  577,  582.  A  parol  agreement  to  accept  part  of  a  debt  in 
satisfaction  of  the  whole  Is  not  binding  although  such  part  payment 
is  made,  unless  such  agreement  Is  made  on  a  new  consideration. 
There  Is  a  new  consideration  sufficient  to  support  the  agreeiuent,  if 
the  part  payment  Is  made  before  the  debt  Is  due  or  in  any  manner 
more  advantageous  to  the  creditor  than  the  payment  to  which  he 
was  entitled  by  the  terms  of  his  original  contract:  Spann  v.  Baltzell, 
1  Fla.  301;  46  Am.  Dec.  346.  A  sufficient  consideration  exists  for  the 
agreement  of  an  indorsee  to  receive  payment  from  an  Indorser  in  the 
notes  of  a  specified  bank,  when  such  Indorser  agrees  unconditionally 
to  make  such  payment  out  of  his  own  funds  at  the  maturity  of  the 
note,  because  the  Indorser's  agreement  changes  his  contingent  liabil- 
ity to  pay  after  due  demand  and  notice  of  dishonor  to  an  absolute 
liability  to  pay  at  the  maturity  of  the  note.  Such  agreement  is  not 
within  the  statute  of  frauds:  Spann  v.  Baltzell,  1  Fla.  301;  46  Am. 
Dec.  346.  A  subsequent  oral  agreement  modifying  an  executory  bi- 
lateral written  contract  is  substituted  for  the  contract  as  originally 
made,  and,  it  Is  held  In  Thomas  v.  Barnes,  156  Mass.  581,  that  the 
original  consideration  attaches  to,  and  supports,  the  modified  con- 
tract: See,  also.  Stead  v.  Dawber,  10  Ad.  &  E.  57,  66;  Brown  v. 
Everhard,  52  Wis.  205.  These  cases  show,  of  course,  that  the  subse- 
quent agreement  need  not  rest  upon  any  "new"  consideration. 

A  contract  between  the  payor  and  payee  of  a  promissory  note,  en- 
tered into  after  principal  and  interest  are  due,  and  reciting  that,  in 
consideration  of  certain  paj'ments  at  certain  times,  to  avoid  litiga- 
tion, and  for  other  considerations,  the  time  is  to  be  extended  to  a 
date  mentioned  therein,  and  a  pending  suit  on  the  note  dismissed,  is 
void,  as  being  without  consideration.  In  the  absence  of  extrinsic  alle- 
gations showing  a  valid  consideration  for  the  contract  of  forbearance; 
and  a  contract  for  an  extension  of  time  In  which  to  pay  a  promissory 
note,  void  for  want  of  consideration,  will  not  release  the  surety 
»thereon:  Davis  v.  Stout,  126  Ind.  12;  22  Am.  St.  Rep.  565.  A  proinise 
by  a  lessee  to  pay  rent  In  advance,  when  the  rights  of  the  parties  are 
already  fixed  by  the  lease,  and  there  is  nothing  either  of  detriment 
to  the  promisee  or  of  benefit  to  the  promisor  beyond  the  obligations 
mutually  established  in  such  lease.  Is  nudum  pactum:  Hasbrouck  v. 
Winkler,  48  N.  J.  L.  431. 

Mutual  promises,  however,  constitute  a  good  consideration:  Thorn- 
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ason  V.  Dill,  30  Ala.  444;  McNish  v.  Reynolds,  95  Pa.  St.  483;  and  It 
Is  obvious  that  the  new  agreement  to  be  enforceable,  must  be  valid 
in  itself,  and  such  as  may  be  made  the  "basis  of  an  action:  Adler  v. 
Friedman,  16  Cal.  139. 

Employment  —  Services — Work. —  A  verbal  contract  of  hiring,  made 
on  the  same  day,  but  subsequent  to  a  vpritten  contract  concerning  the 
matter,  may  be  proved  by  parol,  where  both  contracts  are  sued  on, 
in  connection  with  the  written  contract:  Strauss  v.  Gross,  2  Tex.  Civ. 
App.  432.  Conversations  with  an  owner  of  a  boat,  in  which  he  di- 
rects contract  work  to  be  done  thereon  in  a  different  and  more  ex- 
pensive manner,  and  agreeing  to  pay  for  it,  do  not  impeach  the 
wi-itten  contract,  and  are  admissible  in  evidence:  Steamboat  Dicta- 
tor V.  Heath,  56  Pa.  St.  290.  So,  with  painting  a  house:  Rand  v.  Ma- 
ther, 11  Cush.  1;  59  Am.  Dec.  131.  Modifications  of  a  written  contract 
of  liiring,  agreed  to  after  its  execution,  may  be  proved  by  parol  evi- 
dence, especially  where  the  original  contract  has,  by  its  own  terms, 
been  fully  terminated:  Hale  v.  Sheehan,  41  Neb.  102,  104. 

If  a  contract  to  perform  certain  stipulated  services,  for  a  certain 
gum,  is  not  rescinded  by  the  mutual  consent  of  the  parties,  then  a 
"  promise  to  pay  an  additional  sum  for  the  same  services  is  without 
consideration  and  cannot  be  enforced:  Festerman  v.  Parlier,  10  Ired. 
474;  Lingeuf elder  v.  Wainwright  Brewing  Co.,  103  Mo.  578,  and  au- 
thorities therein  collected  at  page  593;  King  t.  Duluth  etc.  Ry.  Co., 
61  Minn.  482;  for  an  agreement  to  do  what  one  is  already  under  a  le- 
gal obligation  to  do  does  not  constitute  a  consideration  for  a  con- 
tract: Ayres  v.  Chicago  etc.  R.  R.  Co.,  52  Iowa,  478.  But  the  question 
of  consideration,  as  here  involved,  is  a  difficult  one,  and  one  on  which 
courts  are  divided,  and,  if  a  party  refuses  to  go  on  with  his  contract, 
because  it  is  a  losing  one,  or  for  any  other  reason,  it  has  been  held 
that  the  parties  may  make  a  new  and  valid  parol  contract  concerning 
the  work,  which  will  be  enforceable.  Hence,  if  one  abandons  work, 
under  his  contract,  and  the  other  party  promises  to  pay  him  more  if 
he  will  go  on  with  the  work,  and  complete  it,  the  oral  contract  is 
enforceable  because  the  mutual  promises  constitute  a  sufficient  con- 
sidei'ation  to  make  the  contract  binding:  Munroe  v.  Perkins,  9  Pick. 
298;  20  Am.  Dec.  475;  Bishop  v.  Busse.  69  111.  403;  Coyner  v.  Lynde, 
10  Ind.  282;  Lawrence  v.  Davey,  28  Vt.  264;  Rollins  v.  Marsh,  12S 
Mass.  116;  Goebel  v.  Linn,  47  Mich.  489;  41  Am.  Rep.  723;  Endriss  v. 
Belle  Isle  Ice  Co.,  49  Mich.  279;  Cooke  v.  Murphy,  70  111.  96;  Stewart 
V.  Keteltas,  36  N.  Y.  388;  but  a  condition,  such  as  a  guaranty,  added 
without  consideration  to  a  contract  is  not  enforceable:  McCarty  v. 
Hampton  Bldg.  Assn.,  61  Iowa,  287;  Vanderbilt  v.  Schreyer,  91  N.  Y. 
S92. 

Insurance.  —A  restriction  upon  the  face  of  an  insurance  policy,  that 
Its  terms  shall  not  be  altered  by  any  agent,  does  not  prohibit  an  al-  . 
teration  by  the  company  through  its  agent:  Hibernla  Ins.  Co.  v. 
Malevinsky,  6  Tex.  Civ.  App.  81.  In  the  absence  of  any  limitation 
upon  an  agent's  authority,  he  may  make  an  oral  agreement,  after 
the  execution  of  a  written  contract  of  insurance,  though  such  oral 
agreement  Is  not  indorsed  on  the  policy,  which  will  bind  the  Insur- 
ers: Kennebec  Co.  v.  Augusta  Ins.  etc.  Co.,  6  Gray,  204.    An  insured 
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person,  by  asking  and  accepting  an  extension  of  time,  and  a  waiver 
of  a  forfeiture,  agrees,  by  clear  implication,  to  continue  the  risls,  and 
to  pay  the  premium  at  the  day  fixed,  for  which  Implied  promise  th« 
extension  is  a  good  consideration.  Such  an  extension  is  valid  as  aa 
agreement  based  upon  mutual  promises:  Homer  v.  Guardian  Mut.  etc. 
Ins.  Co.,  67  N.  Y.  478.  A  waiver  of  the  conditions  In  an  insurance 
policy,  or  forfeiture  arising  from  a  breach  thereof,  need  not  be 
founded  on  any  new  consideration,  as  the  consideration  Is  no  ele- 
ment of  the  conditions,  and  they  may  be  waived  or  dispensed  with 
by  an  agreement  without  consideration:  Viele  v.  Germania  Ins.  Co.^ 
26  Iowa,  9;  96  Am.  Dec.  83.  See  subheads,  "Specialties"  and  "Waiv- 
er," infra. 

Leases. — Although  parties  may  have  entered  Into  a  written,  lease,^ 
they  may  make  a  valid  subsequent  Independent  agreement  by  parol 
respecting  the  same  premises:  Danforth  v.  Mclntyre,  11  111.  App. 
417;  Hope  V.  Balen,  58  N.  Y.  380.  The  privilege  of  the  lessee  as  to 
Improvements  may  be  extended:  McDonald  v.  Stewart,  18  La,  Ann. 
90.  So  a  subsequent  parol  agreement  by  the  landlord  to  repair,  made 
upon  a  new  and  suffi"cient  consideration,  moving  him  thereto,  may 
be  proved,  and  the  tenant  may  recover  for  the  breach  of  such  parol 
agreement:  Post  v.  Vetter,  2  B.  D.  Smith,  248.  The  landlord's  con- 
sent, by  a  new  agreement  subsequent  to  the  lease,  to  the  cutting  of 
trees  on  the  leased  premises,  and  on  adjoining  premises,  may  be 
proved  by  parol,  where  the  lease  provided  that  trees  should  not  be  cut 
on  the  premises  without  the  consent  of  the  lessor:  Palmer  v.  Sanders,. 
49  Fed.  Rep.  144.  An  executed  oral  agreement  by  a  lessee  with  hl» 
lessor  to  take  a  partner  In  his  business  for  three  years,  and  borrow 
money  and  put  Into  the  business,  provided  the  lessor  would  reduce 
the  rent  already  reserved,  forms  a  good  consideration  for  the  lessor's 
promise  to  reduce  the  rent:  Hastings  v.  Lovejoy,  140  Mass.  261;  54 
Am.  Rep.  462.  A  written  lease  of  a  hotel  having  been  executed,  parol 
evidence  is  competent  to  establish  a  contemporaneous  oral  agreement 
by  the  lessor.  In  consideration  of  the  lease,  not  to  engage  In  a  rival 
business  In  the  same  city:  Welz  y.  Rhodlns,  87  Ind.  1;  44  Am.  Rep. 
747.  It  Is  competent  to  show  by  parol  that  wheat  was  divided,  by 
mutual  consent.  In  a  manner  not  authorized  by  the  lease:  Freese  v. 
Arnold,  99  Mich.  13.  It  is  also  competent  to  prove  by  parol  other 
changes  In  the  terms  of  a  lease,  where  they  have  been  mutually 
agreed  upon  by  the  parties  subsequently  to  the  execution  of  the  in- 
strumeut:  Brant  v.  Vincent,  10«  Mich.  426;  Flanders  v.  Fay,  40  Vt. 
316.    See  subhead  "Specialties,"  Infra. 

Mortgages.  —It  Is  competent  to  show  that,  after  the  execution  of  & 
chattel  mortgage,  the  mortgagee  gave  the  mortgagor  permission,  by 
parol,  to  sell  the  mortgaged  property:  Walker  v.  Camp,  63  Iowa,  627; 
Frick  Co.  v.  Western  Star  etc.  Co.,  51  Kan.  370;  but  such  evidence  ia 
inadmissible  to  control  the  construction  or  effect  of  the  mortgage: 
Clark  v.  Houghton,  12  Gray,  38.  A  subsequent  agreement  betweeu 
two  chattel  mortgagees  as  to  which  mortgage  shall  have  priority  may 
be  shown:  Birkenhead  v.  Brown,  47  111.  App.  216.  A  mortgage  ot 
land  was  given  to  secure  the  purchase  price  of  a  mule,  which,  by 
agreement,  was  returned  and  a  mare  taken  in  exchange.    A  mort* 
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gage  was  gfren  on  the  mare  to  secure  the  payment  of  sixty-four  dol- 
lars boot.  The  mare  was  subsequently  returned  and  the  chattel 
mortga^  canceled,  it  being  also  verbally  agreed  that  the  land  mort- 
gage should  stand  as  security  for  twenty-five  dollars,  hire  of  the 
mule,  and  a  store  account  meanwhile  contracted.  It  was  held  that 
the  land  mortgage  was  extinguished,  and  could  not,  by  parol  testi- 
mony, be  applied  to  a  debt  subsequently  contracted:  Lindsay  v. 
Garvin,  31  S.  C.  259. 

Practice;,— Proof . —A.  court  will  not  act  on  evidence  of  a  verbal 
waiver  of  a  written  contract,  unless  it  is  very  clear  and  riistinct: 
A  written  agreement  should  not  be  modified  or  overthrown 
\>j  parol  without  clear  and  satisfactoi*y  proof,  but  of  this  the 
Jury  must  judge:  Ilearieh  v.  Swinehart,  11  Pa.  St.  233;  51  Am. 
Dec.  r>40;  and,  in  all  such  cases.  It  must  appear  that  each  no- 
vation or  new  obligation  was  founded  upon  a  good  and  sufticient 
consideration,  to  affect  In  any  manner  the  original  contract  in 
writing:  Hogan  v.  Crawford,  31  Tex.  634.  An  abandonment,  modifl- 
<?ation,  or  change,  of  a  written  contract,  or  the  substitution  of  a 
verbal  one  for  it,  may  be  shown  by  parol  by  proving  either  an  ex- 
press agreement,  or  actions  necessarily  involving  the  alteration: 
Holloway  v.  Frlck,  149  Pa,  St.  178.  Such  evidence  Is  received  to 
prove  that  the  written  contract,  to  which  it  refers,  has  become  in- 
operative by  reason  of  a  subsequent  and  independent  one:  Marshall 
V.  Baker,  19  Me.  402.  The  new  verbal  contract  may  be  proved,  partly 
by  the  written  agreement,  and  partly  by  the  subsequent  verbal  terms 
Ingrafted  upon  what  Is  left  of  the  written  agreement:  Goss  v.  Nu- 
gent, 5  Barn.  &  Adol.  58,  65;  Cummlngs  v.  Arnold,  3  Met.  486:  37  Am. 
Dee.  155;  and  it  must  appear  that  the  old,  written  contract  has  been 
abandoned:  Adler  v.  Friedman,  16  Cal.  339;  Wharton  v.  Missouri 
Gar  etc.  Co.,  1  Mo.  App.  577,  582.  Evldertce  of  the  negotiations  which 
led  up  to  the  written  agreement  Is  admissible  to  show  the  reason  for 
Its  being  made  as  It  was,  and  to  sustain  the  allegation  of  a  change 
"When  such  reason  ceased  to  exist:  Holloway  v.  Frlck,  149  Pa.  St.  178, 
180.  An  Independent  agreement  between  two  of  several  parties  to  a 
<M)ntract  Is  admissible  upon  a  question  whether  there  has  been  a 
modification  of  the  original  contract  as  tending  to  show  that  such  a 
modification  did  not  appear  unreasonable  to  the  parties  to  the  inde- 
pendent agreement:  Palmer  v.  Fogg,  35  Me.  368;  58  Am.  Dec.  708. 
In  eases  of  an  agreement  substituted  In  place  of  a  prior  agreement, 
such  former  agreement  may  be  sued  upon,  and  the  defendant,  to  de- 
feat a  recovery,  must  show  performance  of  the  new  contract  ae- 
<?ording  to  the  terms  thereof:  Spann  y.  Baltzell,  1  Fla.  301;  46  Am. 
Dec.  346. 

Promissory  Notes.  —  A  parol  agreement,  based  upon  a  snfl^'oient 
oonslderation,  to  deliver  up  and  cancel  a  promissory  note,  is  bind- 
ing and  will  be  enforced:  Hubbell  v.  Ream,  31  Iowa.  289.  Parol 
evidence  Is  admissible  to  prove  a  contract,  respecting  a  note, 
ftucli  as  extending  the  time  of  Its  payment,  made  long  after  the 
exeeutlon  of  the  note:  Grace  v.  Lynch,  80  Wis.  166,  169.  Where 
the  defendant  executed  a  promissory  note  to  the  plaintiff,  but 
at    the    same    time,  It    was    agi-eed    between    them,  In    writing. 
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that  the  defendant  was  not  to  be  Hable  to  pay  the  note 
to  the  plaintiff,  but  was  in  fact  merely  a  surety  for  him,  It  was  held 
competent  for  the  plaintiff  to  show  that,  subsequently,  for  a  good 
consideration,  the  parties  agreed  by  parol  to  sustain  the  same  rela- 
tion to  each  other  in  connection  with  the  note,  as  was  Imported 
by  its  terms,  and,  such  a  subsequent  agreement  having  Deen  proved, 
tlie  plaintiff  was  held  entitled  to  recover  of  the  defendant  upon  the 
note:  Norton  v.  Downer,  33  Vt.  26.  Parol  evidence  Is  admissible  to 
Bhow  an  agreement  that  part  of  the  property,  for  which  a  promissory 
note  was  given,  might  be  returned  If  not  approved  of.  Such  evidence 
tends,  not  to  vary  the  terms  of  the  note,  but  to  establish  a  right  of 
setoff:  Barnes  v.  Shelton,  Harp.  33;  18  Am.  Dec.  G42. 

But  a  promissory  note  cannot  be  converted  by  parol  evidence  from 
a  special  into  a  conditional  contract:  Mlddleton  v.  Griffith,  57  N.  J.  L. 
442;  51  Am.  St.  Rep.  617;  and  if  It  fixes  the  rate  of  Interest  thereon, 
parol  evidence  has  been  held  not  admissible  to  show  that  subsequent 
to  its  execution  a  different  rate  of  interest  was  agreed  upon:  Davis 
V.  Stout,  126  Ind.  12;  22  Am.  St.  Rep.  565. 

Sales. — Parol  evidence  Is  admissible  to  prove  that  a  written  con- 
tract of  sale,  as  of  machinery,  has  been  added  to,  changed,  or  super- 
seded by  an  oral  agreement:  Bannon  v.  Aultman,  80  Wis.  307;  27 
Am.  St.  Rep.  37;  Osborne  v.  Stringham.  4  S.  Dak.  593;  and  there  may 
be  an  oral  modification  of  a  contract  of  agency  to  sell:  Cortland 
Wagon  Co.  v.  Sharvy.  52  Minn.  216.  In  an  action  upon  a  written  or- 
der for  a  harvester,  for  its  price,  It  Is  competent  for  the  defendant^ 
where  he  sets  up  fraud  in  procuring  his  signature  to  the  order  as  a 
defense,  to  show  that  the  machine  was  delivered  to  him  under  an 
oral  contract  entirely  different  in  Its  terms  from  the  one  sued  on, 
for  the  purpose  of  establishing  his  claim  that  the  oije  sued  on  never 
became  operative:  Esterly  v.  Eppelsheimer,  73  Iowa,  2G0.  It  is  com- 
petent, also,  in  a  written  contract  of  sale,  which  is  silent  as  to  the 
time  of  delivery,  to  prove  a  subsequent  oral  agreement,  distinct  from 
the  original  contract,  fixing  the  time  of  delivery,  as  such  proof  does 
not  conflict  with  the  rule  which  excludes  parol  evidence,  enlarging  or 
varying  a  written  contract:  Orguerre  v.  Luling,  1  Hilt.  383.  See  sub- 
head, "Statute  of  Frauds,"  infra. 

Specialties. —  At  common  law,  a  covenant  or  contract  under  seal 
could  not  be  modified  or  waived,  before  breach,  by  a  parol  executory 
agreement:  Kaye  v.  Waghorn,  1  Taunt.  428;  Preston  v.  Christmas,  2 
Wlls.  86;  TIschler  v.  Kurtz,  35  Fla.  323,  332;  Suydam  v.  Jones,  10 
W(md.  181,  184;  25  Am.  Dec.  552;  McCreery  v.  Day,  119  N.  Y.  1;  10 
Am.  St.  Rep.  793;  and  there  are  cases  in  this  country  to  the  same  ef- 
fect: McMurphy  v.  Garland.  47  N.  H.  316;  Leavitt  v.  Stern,  159  111. 
P26,  Alpchuler  v.  Schiff,  164  111.  298;  Delacroix  v.  Bulliley,  13  Wend. 
71;  Barnard  V.  Darling,  11  Wend.  28;  Miller  v.  Hemphill,  9  Ark.  488; 
Levy  v.  Very,  12  Ark.  148;  Allen  v.  Jaquish,  21  Wend.  628;  Eddy  ▼. 
Graves.  23  Wend.  82;  Slnard  v.  Patterson,  3  Blackf.  353;  Hume  v.  Tay- 
lor, 63  111.43.  It  has  been  held  that  parol  evidence  is  not  admissible 
to  .show  that  rent,  under  a  sealed  lease,  is  not  due  until  after  the  expi- 
ration of  one  month  from  the  time  therein  stated:  Carpenterv.  Shank- 
lin,  7  Blackf.  308;  that  the  terms  of  a  S'Ubmission,  in  writing,  of  mat- 
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ters  arising  under  a  sealed  lease  cannot  be  waived  by  the  parties 
Agreeing  to  a  parol  award:  French  v.  New,  28  N.  Y.  147;  that,  to  effect 
the  surrender  of  an  existing  lease  by  operation  of  law,  there  must  be 
a  new  lease  valid  and  effectual  in  law,  and  that  an  oral  agreement  for 
a  term  longer  than  a  year  will  not,  therefore,  operate  as  a  suri'ender 
of  an  existing  written  lease:  Coe  v.  Hobby,  72  N.  Y.  141;  28  Am.  Rep. 
120;  that  a  parol  agreement  for  a  new  lease  of  a  theater  for  a  term 
of  six  years  Is  incomjretent  to  prove  the  cancellation  and  surrender  of 
s.  prior  l^ase,  under  seal,  l>etween  the  parties,  where  the  sealed  lease 
had  fourteen  months  to  run  when  the  attempted  parol  surrender  was 
made:  Leavitt  v.  Stern,  159  111.  52t5;  that  a  parol  agreement  between 
the  owners  of  the  servient  and  dominant  tenements  will  not  extin- 
guish a  servitude  created  by  deed,  but  that  this  can  only  be  done  by 
■a  writing,  or  by  operation  of  law:  Erb  v.  Brown,  69  Pa.  St.  216. 

But,  on  the  other  hand,  the  rule  is  different  in  equity:  McCreei'y  v. 
Day,  119  N.  Y.  1;  16  Am.  St.  Rep.  793;  and  there  is  much  good  au- 
thority at  law  in  support  of  the  proposition  that  the  terms  and  con- 
ditions of  a  covenant  or  contract  under  seal  may  be  discharged,  re- 
leased, or  dispensed  with,  in  whole,  or  in  part,  by  a  verbal  agree- 
ment, founded  upon  a  proper  consideration:  Canal  Co.  v.  Ray,  101 
U.  S.  522;  Munroe  v.  Perkins,  9  Pick.  298;  20  Am.  Dec.  475;  Monill 
T.  Colehour,  82  111.  618,  626;  Dearborn  v.  Cross,  7  Cow.  48;  Dattimore 
V.  Harsen,  14  Johns.  330;  Wilson  v.  McClenny,  32  Fla.  863;  Flynn  v. 
McKeon  v.  Duer,  203;  especially  where  the  parol  agreement  has  been 
executed:  Note  to  McCauley  v.  Keller,  17  Am.  St.  Rep.  763;  Munroe 
v.  Perkins,  9  Pick.  298;  20  Am.  Dec.  475;  Allen  v.  Jaquish,  21  Wend. 
628;  Jenlcs  v.  Robertson,  2  Thomp.  &  C.  255;  Eddy  y.  Graves,  23 
Wend.  82.  A  contract  under  seal  may  be  abrogated,  canceled,  or  sur- 
rendered by  an  executed  parol  contract,  and  parol  evidence  is  admis- 
sible to  show  this,  but  the  question  whether  a  sealed  instrument  has 
been  so  abrogated  is  one  of  fact  for  a  jury:  Alschuler  v.  Schiff,  164 
111.  298.  A  contract  under  seal  may  be  annulled  by  a  new  agreement 
by  parol  followed  by  actual  performance  of  the  substituted  agree- 
ment, whether  made  before  or  after  the  breach.  So,  a  new  agree- 
ment, although  without  performance,  if  based  on  a  good  considera- 
tion, will  be  a  satisfaction,  if  accepted  as  such:  McCreery  v.  Day,  119 
N.  Y.  1;  16  Am.  St.  Rep.  793.  After  breach  of  a  sealed  contract,  a 
right  of  action  under  it  may  clearly  be  waived  or  released  by  a  new 
parol  contract:  Miller  v.  Hemphill,  9  Ark.  488;  Levy  v.  Very,  12  Ark. 
148;  Delacroix  v.  Bulkley,  13  Wend.  71;  Eddy  v.  Graves,  23  Wend. 
S2. 

Specific  Performance.  —  If  a  complainant  has,  by  parol,  waived  or 
discharged  a  written  contract,  and  the  defendant  has,  by  such  action, 
entered  into  obligations  Inconsistent  with  its  performance.  It  Is  an 
equity  that  will  bar  the  remedy  by  specific  performance:  Huffman 
V.  Hummer,  18  N.  J.  Eq.  90;  Bowman  v.  Cunningham,  78  111.  48; 
Morrill  v.  Colehour,  82  111.  618,  626;  Ong  v.  Campbell,  6  Watts,  392. 
The  defendant  may  prove  that  the  contract  was  abandoned  by  a  ver- 
bal agreement,  and  set  up  such  rescission,  in  equity,  to  defeat  an 
application  for  a  specific  performance:  Morrill  v.  Colehour,  82  IlL 
818,  626;  Walker  v.  Wheatly,  2  Humph.  118;  Tolson  t.  Tolson,  10 
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Mo.  736;  Ong  v.  Campbell,  6  Watts,  392;  but,  If  nothing  has  taken 
place  to  make  a  specific  performance  iu^uitable,  It  may  be  decreed, 
AS  where  the  defendant  has  refused  to  comply  with  the  subsequent 
new  agreement:  Merkle  v.  Wchrheim,  32  111.  534;  or  where  It  is 
foimd  that  the  old  agreement  was  not  abandoned:  Robinson  v.  Page, 
3  Russ.  114,  122. 

Statute  of  Frauds.— The  question  as  to  whether  a  contract  within 
the  statute  of  frauds  can  be  altered  by  subsequent  verbal  agree- 
ment Is  discussed  In  a  monographic  note  devoted  to  that  subject  in 
Abeil  V.  Munson,  100  Am.  Dec.  1G9-172;  and  the  conclusion  there 
readied,  that  such  contracts  cannot  afterward,  as  a  general  propo- 
sition, be  affected  by  a  new,  subsequent,  oral  agreement  is  supported 
by  the  following  additional  authorities  not  there  cited:  Northrup  v. 
Jackson,  13  Wend.  85;  Tarver  v.  McNulty,  39  Pa.  St.  473;  Barton 
V.  Gray,  57  Mich.  622.  634;  Wilkins  v.  Evans,  1  Del.  Ch.  156;  Has- 
brouck  V.  Tappen,  15  Johns.  200;  Martin  v.  Clarke,  8  R.  1.389,  395;  5 
Am.  Rep.  586;  Grordon  v.  Niemann,  118  N.  Y.  152;  Thompson  v.  Poor, 
N.  Y.  Supt.  Ct,  Feb.,  1893.  Thus,  if  one  makes  a  written  ofiCer  to 
sell  land  at  a  fixed  price,  limiting  the  time  for  its  acceptance  by  the 
vendee,  an  oral  agreement  extending  that  time  creates  a  new  con- 
tract, not  evidenced  by  writing,  and,  therefore,  not  enforceable:  Atlee 
v.  Bartholomew,  69  Wis.  43;  2  Am.  St.  Rep.  103.  Parties  who  have 
made  written  contracts  may  vary  them  afterward  as  much  as  they 
please  by  parol,  if  the  nature  of  the  agreements  is  not  such  that  the 
law  requires  them  to  be  in  writing;  but  the  subsequent  oral  agree- 
ment must  be  a  valid  and  binding  agreement  between  the  parties. 
The  new  agreement  must  be  valid  in  itself,  and  such  as  may  be  the 
basis  of  an  action.  It  must  be  based  upon  a  suffi'cient  consideration, 
and  must  not  itself  be  void  under  the  statute  of  frauds.  If  it  lacks 
the  elements  of  a  valid  contract,  it  is  a  nudum  pactum,  and  not  bind- 
ing upon  either  party,  in  which  case  the  original  contract  must,  of 
course,  remain  intact:  Barton  v.  Gray,  57  Mich.  622,  635;  Adler  v. 
Friedman,  16  Cal.  139;  Wharton  v.  Missouri  Car  etc.  Co.,  1  Mo.  App. 
577,  582.  It  Is  obvious  that  a  written  contract,  whether  within  tlie 
statute  or  not,  may  be  changed  by  a  new  and  distinct  agreemeat; 
but  when  the  writing  is  required  to  be  in  writing,  in  order  to  satisfy 
the  statute,  then  the  change  must  be  iu  writing:  Wharton  v.  Missouri 
Car  etc.  Co.,  1  Mo.  App.  577,  582.  If  the  contract  is  in  writing, 
though  not  required  to  be,  as  where  the  subject  matter  Is  not  within 
the  statute  of  frauds,  it  may,  of  course,  be  changed  by  a  new  subse- 
quent agreement  not  in  writing:  Brown  v.  Everhard,  52  Wis.  205. 
But,  while  a  contract,  required  by  the  statute  of  frauds  to  be  In  writ- 
ing, cannot  be  discharged  by  a  parol  agreement,  it  must  not  be  over- 
looked that  equity  will  relieve  where  the  parol  agreement  has  been 
acted  upon,  and  the  condition  of  the  parties  thereby  changed:  Wil- 
kins V.  Evans,  1  Del.  Ch.  156;  and  that  a  substituted  performance 
agreed  upon  by  parol,  actually  and  fully  executed  by  a  vendor  and 
accepted  by  a  vendee,  may  be  set  up,  also,  as  a  defense  at  law  In 
a  suit  on  a  written  contract  within  the  statute  of  frauds:  Long  y. 
Hart  well.  34  N.  J.  L.  116. 
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Statute  of  Limitations.— A.  parol  agreement  to  extend  the  time  of 
paj'ment,  in  a  written  contract  of  loan,  tliougli  such  verbal  agree- 
ment is  made  after  the  execution  of  the  written  contract,  does  not 
create  a  new  or  continuing  contract,  so  as  to  talje  the  original  con 
tract  out  of  the  operation  of  the  statute  of  limitations:  Booth  t. 
Hosldus,  75  Cal.  271. 

Waiver,  Abandonment,  or  Discharge  of  a  written  contrac^t,  or  a  part 
thereof  may  be  shown  by  evidence  of  a  subsequent  parol  agreement: 
Willey  V.  Hall,  8  Iowa,  62;  Chiles  v.  Jones,  3  B.  Mon.  51;  Wood  v. 
PeiTy,  1  Barb.  114;  Raffensberger  v.  Cullison,  28  Pa.  St.  426;  Bryan 
V.  Hunt,  4  Sneed,  543;  70  Am.  Dee.  262;  Medomali  Banli  v.  Curtis,  24 
Me.  36;  Whitcher  v.  Shattucli,  3  Allen,  319;  Parker  v.  Syracuse,  31 
N.  Y.  376;  Hogan  v.  Crawford,  31  Tex.  634;  Balier  v.  Whitesides, 
Breese,  174;  12  Am.  Dec.  168;  Juilliard  v.  Chaffee,  92  N.  Y.  529; 
Brady  v.  Cassidy,  145  N.  Y".  171;  Chicago  etc.  R.  B.  Co.  v.  Dickson, 
143  111.  368;  Moore  v.  Detroit  Locomotive  Works,  14  Mich.  266; 
Swain  v.  Seameus,  9  Wall.  254. 

Tims,  it  may  be  proved  by  evidence  dehors  the  instrument  that 
an  order  for  the  payment  of  money,  drawn  on  a  particular  fund,  has 
been  subsequently  modified,  and  rights  under  the  order  waived:  Park- 
er V.  Syracuse,  31  N.  Y.  376.  A  waiver  of  a  condition  in  a  deed  may 
be  proved  by  parol  evidence:  Leathe  v.  Bullard,  8  Gray,  545.  A  party 
may  show  that  the  obligation  of  an  instrument  has  been  discharged 
by  the  execution  of  a  pai'ol  agreement  collateral  thereto,  or  he  may 
seit  up  any  agreement  in  regard  to  it  which  makes  Its  enforcement 
Inequitable:  Juilliard  v.  Chaffee,  92  N.  Y.  529.  A  waiver  by  parol  of 
a  breach  of  condition,  or  wari-anty,  In  an  insurance  policy  may  be 
shown:  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83;  In- 
surance Co.  V.  Norton,  96  U.  S.  234.  It  has  been  held  that  conditions 
In  an  insurance  policy  may  be  waived  or  dispensed  with  by  an  agree- 
ment without  consideration,  or,  at  least,  that  there  need  not  be  any 
new  consideration:  Viele  v.  Germania  Ins.  Co.,  96  Am.  Dec.  83. 
Contra,  Ripley  v.  .^tna  Ins.  Co.,  30  N.  Y.  136;  86  Am.  Dec.  362,  and 
note. 


HOLT-EMAN  V.  HaRWARD. 

[119  .\OBTH  CAEOLINA,  J  50.] 

HUSBAND  AND  WIFE— ACTION  FOR  LOSS  OF  WIFE'S 
SERVICES  AND  COMPANIONSHIP.— One  who  injures  another, 
either  in  his  rights,  property,  or  reputation,  is  liable  In  damages  to 
the  extent  of  that  Injury.  Hence,  as  a  husband  Is  entitled  to  the  ser- 
vices and  companionship  of  his  wife,  one  who  willfully  joins  with  her 
In  doing  an  act  which  deprives  her  husband  of  her  services  and  of 
her  companionship  Is  liable  to  the  husband  In  damages  for  his  con- 
duct. 

HUSB.\ND  AND  WIFE— ACTION  FOR  IN.TURY  TO  HIM 
CAUSICD  BY  SELLING  LAUDANUM  TO  HER.— If  a  druggist  per- 
Blstoiitly  sells  opium  in  the  form  of  laudanum,  in  large  quantities,  to 
a  man's  wife,  without  heed  to  the  warnings  and  protests  of  her  hus- 
bnnd.  who  is  ti-jinp  to  brenk  up  her  habit  of  using  the  drug,  which 
habit  Is  juEt  being  formed,  knowing  that  she  uses  It  as  a  beverage  to 
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the  great  injury  of  her  health,  and  the  serious  impairment  of  her 
mental  faculties,  thus  causing  a  loss  to  the  husband  of  her  compan- 
ionship and  services,  the  wrongdoer  is  liable  to  the  husband,  In  dam- 
ages, for  the  injuries  so  sustained. 

Action  by  the  plaintiff,  N.  HoUeman,  against  the  defendants, 
Harward  &  Hunter,  for  damages.  The  plaintiff  appealed  from 
an  order  sustaining  defendants'  demurrer. 

Argo  &  Snow,  for  the  appellant. 

Battle  &  Mordecai  and  H.  E.  Norris,  for  the  appellees. 

i«o  MONTGOMEEY,  J.  This  action  was  brought  to  recover 
of  the  defendants  damages  for  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  in  consequence  of  the  defendants  having 
sold  laudanum  to  his  wife,  the  defendants  being  druggists  and 
knowing  that  the  plaintiff's  wife  was  using  ^^^  the  same  in  large 
quantities,  and  as  a  beverage,  to  the  injury  of  her  health.  A  de- 
murrer ore  tenus,  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  was  sustained  by 
his  honor.  The  defendants  had  answered,  denying  all  the  mate- 
rial allegations  of  the  complaint,  but  for  the  purposes  of  this  ac- 
tion, the  demurrer  having  been  entered  and  sustained,  the  mat- 
ters alleged  in  the  complaint  are  to  be  taken  as  true.  The  com- ' 
plaint  shows  that  the  plaintiff's  wife,  many  years  before  this  ac- 
tion was  brought,  while  suffering  from  some  temporary  illness, 
w^as  forced  to  take  preparations  of  opium  for  relief,  and  from  this 
was  formed  the  habit  of  taking  laudanum.  The  plaintiff,  as  soon 
as  he  discovered  the  habit,  set  to  work  to  cure  or  prevent  it,  and 
so  informed  the  defendants,  who  lived  in  the  same  town  with 
him,  and  forbade  them  to  sell  to  his  wife  opium  in  any  form  ex- 
cept upon  his  own  order,  the  defendants  then  and  before  having 
sold  her  the  laudanum,  knowing  that  she  was  addicted  to  the  use 
of  it  as  a  beverage.  It  is  further  alleged  in  the  complaint  that 
notwithstanding  these  protests  and  orders  to  the  contrary  of  the 
plaintiff,  the  defendants  have  almost  daily,  through  a  series  of 
years,  against  the  frequent  protests  and  warnings  of  the  plaintiff, 
sold  to  the  plaintiff's  wife  large  quantities  of  laudanum,  which 
they  knew  she  was  using  as  a  beverage;  that  the  defendants  knew 
that,  at  the  times  when  they  were  selling  the  laudanum  to  the 
plaintift"'s  wife,  she  was  using  it  as  a  beverage;  that  she  was  be- 
coming and  had  become  what  is  known  as  an  opium-eater;  that 
she  was,  through  the  use  of  the  drug,  wrecking  her  mind  and 
body,  and  that  the  plaintiff  was  doing  his  utmost  to  prevent  such 
use  and  to  counteract  the  effects  of  the  ruinous  drug.      The 
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plaintiff  alleges  in  his  complaint  "that  his  wife,  by  reason  of  the 
use  of  the  drug  as  a  beverage,  had  become  a  mental  and  physical 
wreck,  and  almost  deprived  o£  moral  sensibility,  ^^^  unfitted  and 
disqualified  to  attend  to  her  household  duties  or  to  the  care  and 
nurture  and  direction  of  her  children,  and  that  by  the  means 
aforesaid,  so  furnished  by  the  defendants  knowingly,  willfully, 
and  unlawfully,  the  plaintiff  has  been  deprived  of  the  society  of 
his  wife,*  of  her  services  in  her  home,  and  his  children  have  suffer- 
ed from  neglect  and  want  of  motherly  care."  That  the  plaintiff's 
family  consists  of  his  wife  and  six  children,  some  of  them  very 
young,  and  all  under  age.  That  the  plaintiff  himself  is  depend- 
ent on  his  daily  toil  for  a  living,  and  the  care  of  his  household 
and  children  is  dependent  upon  the  services  and  attention  of  his 
wife,  and  that  by  the  sale  and  use  of  the  laudanum  she  has  be- 
come physically  and  mentally  incapable  of  attending  to  her 
duties.  The  complaint  further  alleges  that  but  for  the  conduct 
of  the  defendants  in  selling  and  furnishing  the  plaintiff's  wife 
laudanum,  the  plaintiff  would  have  been  able  to  have  counter- 
acted the  habit,  which  was  only  forming  at  the  time  the  defend- 
ants began  to  furnish  her  with  the  said  deadly  drug;  and  his 
said  wife,  instead  of  being  a  burden  from  mental  and  physical 
and  moral  imbecility,  would  have  been  a  comfort  and  a  help- 
meet. 

The  question  then  is,  Can  the  plaintiff,  upon  the  facts  set  out 
in  the  complaint,  maintain  an  action?  The  action  is  a  novel 
one.  With  the  exception  of  the  case  of  Hoard  v.  Peck,  56  Barb. 
202,  which,  in  its  most  important  aspects,  resembles  the  one  be- 
fore us,  we  have  been  able  to  find  no  precedent  in  the  English 
common-law  courts,  or  in  the  courts  of  any  of  our  states.  It 
does  not  follow,  however,  that,  because  the  case  is  new  the  action 
cannot  be  maintained.  If  a  principle  upon  which  to  base  an 
action  exists,  it  can  be  no  good  objection  that  the  case  is  a  new 
one.  It  is  contended  for  the  defendants,  though,  that  there  is  no 
principle  of  the  common  law  upon  ^®*  which  this  action  can  be 
sustained,  and  that  our  own  statutory  law  gives  no  such  remedy 
as  the  plaintiff  seeks  in  this  action  for  the  wrong  done  to  him  by 
the  defendants;  and  that  the  novelty  of  the  action,  together  with 
the  silence  of  the  elementary  books  on  the  subject  matter  of  the 
complaint,  while  not  conclusive,  furnishes  strong  countenance  to 
their  contention.  It  is  claimed  for  the  defendants  that,  while  in 
the  abstract  such  facts  as  are  stated  in  the  complaint  would  make 
the  parties  charged  guilty  of  a  great  moral  wrong,  there  would  be 


^ept.  1896.]  HoLLEMAN  V.  Harwaed.  675 

no  legal  liability  incurred  therefor.  It  was  argued  for  the  de- 
fendant that  there  was  no  legal  obligation  resting  upon  them- 
selves not  to  sell  the  drug,  as  is  alleged,  to  the  plaintiff's  wife, 
•or  upon  the  wife  not  to  use  it;  that  many  of  the  ancient  restric- 
tions upon  the  rights  of  married  women  had  been  repealed  by 
recent  legislation,  or  modified  by  a  more  liberal  judicial  con- 
struction; that  a  married  woman  was  ordinarily  free  to  go  where 
she  would,  and  that  the  husband  could  not  arbitrarily  deprive 
her  of  her  liberty,  nor  use  violence  against  her  under  any  cir- 
cumstances, except  in  self-defense;  and  that,  if  he  could  not  re- 
strain her  locomotion  and  her  will,  he  could  not  prevent  her  from 
buying  the  drug  and  using  it;  that  the  wife's  duty  to  honor  and 
obey  her  huslDand,  to  give  to  their  children  motherly  care,  to 
render  all  proper  service  in  the  household,  and  to  give  him  her 
■companionship  and  love,  was  a  moral  duty,  but  that  they  could 
not  be  enforced  by  any  power  of  the  law  if  the  wife  refused  to 
■discharge  them. 

But,  notwithstanding  the  claim  of  the  defendants,  we  think 
this  action  rests  upon  a  principle,  a  principle  not  new,  but  one 
sound  and  consistent.  The  principle  is  this:  "Whoever  does  an 
injury  to  another  is  liable  in  damages  to  the  extent  of  that  injury. 
It  matters  not  whether  the  injury  is  to  the  property  or  the  rights 
or  the  reputation  ^^^  of  another'':  Story,  J.,  in  Dexter  v.  Spear, 
4  Mason,  115.  And  also  in  the  third  book  of  Blackstone's  Com- 
mentaries, chapter  8,  page  123,  it  is  written:  'Wherever  the  com- 
mon law  gives  a  right  or  prohibits  an  injury,  it  also  gives  a  rem- 
edy by  action."  A  married  woman  still  owes  to  her  husband, 
notwithstanding  her  greatly  improved  legal  status,  the  duty  of 
companionship  and  of  rendering  all  such  services  in  his  home 
as  her  relations  of  wife  and  mother  require  of  her.  The  husband, 
as  a  matter  of  law,  is  entitled  to  he?  time,  her  wages,  her  earn- 
ings, and  the  product  of  her  labor,  skill,  and  industry.  He  may 
contract  to  furnish  her  services  to  others,  and  may  sue  for  them, 
as  for  their  loss,  in  his  own  name.  And  it  seems  to  be  a  most 
reasonable  proposition  of  law  that  whoever  willfully  joins  with 
a  married  woman  in  doing  an  act  which  deprives  her  husband  of 
her  services  and  of  her  companionship  is  liable  to  the  husband  in 
damages  for  his  conduct.  And  the  defendants  owed  the  plaintiff 
the  legal  duty  not  to  sell  to  his  wife  opium  in  the  form  of  large 
quantities  of  laudanum  as  a  beverage,  knowing  that  she  was,  by 
using  them,  destroying  mind  and  body,  and  thereby  causing  loss 
to  the  husband.    The  defendants  and  the  wife  joined  in  doing 


676  HoLLEMAN  V.  Hakward.  [N.  Carolina^ 

acts  injurious  to  the  rights  of  the  husband.  From  the  facta 
stated  in  the  complaint,  the  defendants  were  just  as  responsible 
as  if  they  had  forced  her  to  take  the  drug,  for  they  had  their 
part  in  forming  the  habit  in  her,  and  continued  the  sale  of  it  to 
her,  after  she  had  no  power  to  control  herself  and  resist  the 
thirst;  and  that,  too,  after  the  repeated  warnings  and  protests  of 
the  husband. 

There  is  no  difference  between  the  principle  involved  in  this 
action  and  the  principle  upon  which  a  husband  can  recover  from 
a  third  person  damages  for  assault  and  battery  upon  his  wife. 
That  assaults  and  batteries  are  made  criminal  offenses  makes  no 
difference,  the  foundation  of  ^^'^  the  husband's  suit  being  not 
for  the  public  offense,  but  for  damages,  compensation  for  the  in- 
jury which  he  has  sustained  on  account  of  the  loss  of  his  wife's 
services.  The  sale  of  the  laudanum  by  the  defendants  to  the 
plaintiff's  wife,  under  the  circumstances  set  out  in  the  complaint, 
was  willful  and  unlawful,  and  the  husband's  injury  is  just  as 
great  as  if  his  wife  had  been  disabled  from  a  battery  committed 
on  her,  although  the  unlawful  act  is  not  indictable. 

The  defendants'  counsel  also  insisted  that  the  selling  of  lauda- 
num is  a  lawful  business,  that  it  is  on  the  same  footing  as  the 
Bale  of  spirituous  liquors  imrestrained  by  the  statute.     It  is  true 
that  there  is  no  statutory  provision  in  North  Carolina  prohibiting 
the  sale  of  laudanum  as  a  beverage  or  medicine,  but  it  does  not 
therefore  follow  that  a  sale  of  it  under  all  circumstances  is  law- 
ful.    As  is  well  said  in  Hoard  v.  Peck,.  5  6  Barb.  202:  "Its  law- 
fulness or  unlawfulness  depends  upon  the  circumstances  of  the 
Bale,  and  the  uses  and  purposes  to  which  it  is  to  be  applied."    It 
is  lawful  to  sell  laudanum  as  a  medicine.     It  is  also  lawful  to  sell 
spirituous  liquors  as  a  beverage  upon  the  dealer's  complying  with 
the  license  laws,  except  in  the  cases  prohibited  by  statute.  Cer- 
tainly, no  fair  inference  can  be  drawn  from  this  that  damages 
may  not  be  recovered  from  one  who  knowingly  and  willfully  sells 
or  gives  laudanum  or  intoxicating  liquors  to  a  wife  in  such  quan- 
tities as  to  be  attended  by  such  consequences  to  the  wife  as  are 
set  out  in  the  complaint  in  this  action.     We  have  in  our  state 
(Code,  sec.  1077)  a  statute  which  makes  it  unlawful  to  sell  liquor 
in  any  quantity  to  a  minor  (except  he  is  a  married  man),  and  sec- 
tion 1078  gives  to  the  person  injured  damages  therefor.     But 
suppose  we  had  no  statute  on  the  subject  of  liquor  selling  to  min- 
ors, would  the  law  permit  with  impunity  a  dealer  or  other  person 
to  sell  liquor  to  a  man's  child,  without  his  knowledge  or  consent. 
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in  such  *'**'  quantities  as  to  produce  habitual  intoxication,  or 
to  render  him  unfit  for  employment?  But  laudanum  is  well 
known  to  be  a  poisonous  di'ug.  As  a  beverage,  it  cannot  be 
■drunk  without  injury  to  the  body,  affecting  the  health  of  the 
physical  and  moral  powers;  and  this  is  known  to  most  persons  of 
ordinary  intelligence  and  to  all  druggists.  The  defendants  knew, 
taking  the  complaint  in  this  appeal  to  be  true,  that  the  plaintiff's 
wife  did  not  buy  the  laudanum  for  medicine.  They  knew  that 
flhe  was  buying  it  as  a  beverage;  that  she  was  violating  her  duty 
to  her  husband  in  destroying  her  health,  and  thereby  rendering 
herself  unfit  as  a  companion  for  him,  and  to  render  proper  ser- 
vice in  the  household.  They  assisted  her  and  encouraged  her, 
for  gain,  with  the  means  of  doing  all  this  in  face  of  his  frequent 
protests  and  warnings.  The  habit  she  had  formed  was  the  direct 
result  of  the  use  of  the  drug  which  the  defendants  sold  to  her  in 
such  large  quantities,  and  they  knew  it  and  persisted  in  it,  al- 
though repeatedly  warned  and  entreated  by  the  husband  not  to 
do  so. 

His  honor  erred  in  sustaining  the  demurrer.  It  ought  to  have 
been  overruled. 

Error. 


HUSBAND  AND  WIPE— ACTION  FOR  LOSS  OP  WIFE'S  SER- 
VICES AND  COMPANIONSHIP.— The  wife's  earnings  belong  to 
the  husband:  Note  to  Bailey  v.  Gardner,  13  Am.  St.  Kep.  859;  and  he 
may  maintain  an  action  for  the  loss  of  her  services  and  companion- 
ship: See  monographic  note  to  Shaddock  v.  Clifton,  94  Am.  Dec.  591. 
on  remedies  for  Injuries  to  person  and  reputation  of  married 
women;  notes  to  Barnes  v.  Martin,  82  Am.  Dec  678;  Rogers  v. 
Smith,  79  Am.  Dec.  484. 

HUSBAND  AND  WIFE— ACTION  FOR  WRONG  TO  WIFE.— Ev- 
evy  wrongful  act  of  a  man  which  causHis  temporal  loss  or  damage  to 
another  subjects  him  to  an  action  upon  the  case:  Graham  v.  St. 
Charles  Street  R.  R.  Co.,  47  La.  Ann.  214;  49  Am.  St.  Rep.  366.  A 
husband  may  maintain  an  action  against  an  apothecary,  who,  with- 
out the  husband's  knowledge,  habitually  sells  laudanum  to  the  wife, 
knowing  that  she  uses  it  to  the  Impairment  of  her  mind  and  body: 
Note  to  Binehart  y.  Bills,  52  Am.  Rep.  38& 
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(119  North  Carolina.  450,1 

MORTGAGES— MORTGAGEE  AS  PURCHASER  AND  TRUS- 
TEE.—A  mortgagee  is  a  trustee,  and  is  uot  allowed  to  purchase  at 
his  own  sale.    If  he  does  so,  he  is  still  a  trustee. 

STATUTORY  POWERS  OF  SALE  GIVEN  TO  AN  OFFICER 
must  be  s1:rictly  observed  to  confer  title. 

PQWERS— EXECUTION  OF  DEED  BY  CLERK  OF  COURT 
AFTER  HE  IS  OUT  OF  OFFICE.— A  clerk  of  court  has  no  power  to 
execute  a  deed  after  he  goes  out  of  ofBce.  Hence,  if  land  mortgaged 
to  a  clerk  of  court,  as  provided  by  statute,  with  power  of  sale,  to 
secure  a  bill  of  costs  and  a  fine,  is  sold  by  him  under  such  power,  a 
deed  executed  by  him  after  he  goes  out  of  office  is  void. 

LANDLORD  AND  TENANT— ESTOPPEL  TO  DENY  TITLE. 
BASIS  OF.— Tenancy  is  the  result  of  a  contract  between  the  land- 
lord and  the  tenant  by  which  the  latter  admits  the  lessor's  title,  and 
he  and  his  privies  are  estopped,  while  continuing  In  possession,  to 
dispute  such  title;  but  It  is  the  contract,  followed  by  possession,  that 
creates  the  estoppel;  possession  without  the  contract  will  not. 

DEFINITIONS.— "PRIVY,"  in  the  law  of  landlord  and  tenant, 
means  a  privity  in  estate;  a  property  right  acquired  from  the  lessee 
by  contract  or  inheritance. 

LANDLORD  AND  TENANT— MARRIED  WOMAN  AS  PRIVY 
IN  EiSTATE  OR  TENANT.— A  married  woman's  mere  possession  of 
land  with  her  husband,  who  is  the  grantee's  tenant,  and  who  is  ia 
possession  after  the  death  of  such  grantee,  the  land  being  after- 
ward owned  by  the  grantee's  devisee,  does  not  make  her  a  privy  ia 
estate  under  her  husband,  or  a  tenant  of  the  devisee. 

ESTOPPEL— MARRIED  WOMAN.— As  possession,  without  a 
lease,  does  not  create  an  estoppel,  a  married  woman  is  not  estopped 
to  deny  the  title  of  a  grantor  by  the  fact  that  she  is  in  possession  of 
the  land  with  her  husband,  who  is  the  grantee's  tenant,  where  she 
claims  no  estate  through,  by,  or  unider,  her  husband's  contract,  and 
is  not  a  privy  in  estate  under  or  through  him. 

MORTGAGE  BY  HUSBAND  AND  WIFE— MARSHALING 
SECURITIES.- If  a  married  woman  executes  jointly  with  her  hus- 
band a  mortgage  on  laud,  owned  in  part  by  him  and  in  part  by  her, 
to  secure  his  debt,  the  husband's  land  should  be  first  made  liable  and 
first  sold,  in  exoneration  of  the  wife's  land. 

EQUITY— CANCELLATION  OF  DEED— ACTION  BY  WIFE. 
If  the  lands  of  both  husband  and  wife,  mortgaged  to  secure  his  debt, 
have  been  sold  and  conveyed  without  authority  of  law,  she  alone 
may,  without  joining  him,  maintain  an  action  to  cancel  the  deed^ 
botli  as  to  her  own  land  and  his. 

Action  to  cancel  a  deed.  The  court  below  decreed  that  the 
plaintiff,  Martha  M.  Shew,  was  not  estopped;  that  the  sale  of  the 
land  mortgaged  be  set  aside;  that  the  deed  executed  to  J.  S.  Call, 
by  the  ex-clerk,  J.  F.  Somers,  be  canceled;  and  that  there  should 
be  a  new  sale,  to  be  made  by  a  commissioner,  one  T.  B.  Finley.. 
From  this  judgment  the  defendant,  M.  C.  Call,  appealed. 

W.  W.  Barber,  for  the  appellant. 

Glenn  &  Manly,  for  the  appellee. 


Sept.  1896.]  Shew  v.  Call.  679 

^^  FUECIIES,  J.  This  case  comes  to  this  court  by  appeal 
of  defendant  from  the  judgment  of  the  court  on  a  case  agreed, 
from  which  it  appears  that  the  plaintiff  is  the  wife  of  Peyton 
****  Shew;  that  she  was  the  owner  in  her  own  right  of  all  the 
lands  mentioned  in  the  complaint  except  a  tract  of  about  thirty- 
nine  acres,  which  was  the  husband's.  That  to  secure  a  bill  of 
costs  and  a  fine  of  thirty-five  dollars  she  joined  her  husband  in 
making  a  mortgage  to  J.  S.  Call,  clerk,  to  secure  the  payment  of 
said  fine  and  cost.  That  soon  after  that  said  Call  went  out  of 
office,  and  J.  F.  Somers  was  qualified  and  inducted  into  office  as 
his  successor.  That  said  Somers,  as  clerk,  advertised  said  land 
and  sold  the  same,  when  said  Call  became  the  purchaser  thereof 
at  the  price  of  one  dollar  for  each  tract.  That  soon  after  said 
sale  Somers  was  removed  from  said  office  without  having  made 
a  deed  for  said  land,  but  after  he  went  out  of  office  did  make  a 
deed  to  said  Call  for  the  same.  That  after  said  sale  Peyton 
Shew,  the  husband  of  plaintiff,  being  in  possession  of  said  land, 
rented  the  same  from  said  Call,  and  has  paid  him  rent  thereon, 
and  is  still  in  possession.  That  J.  S,  Call  is  dead,  and  the  de- 
fendant is  the  owner  of  whatever  estate  he  had  in  said  land  as 
his  devisee.  The  complaint  alleges  that  the  land  is  worth  one 
thousand  dollars  or  more,  and  this  is  not  denied  in  the  answer. 
And  it  was  so  argued  by  plaintiff's  attorney  in  this  court,  and 
not  denied  by  the  attorney  of  defendant. 

The  defendant  contended  that  the  sale  by  Somers  was  fair  and 
regular;  that  Call,  though  named  as  mortgagee  in  the  mortgage, 
and  the  power  of  sale  given  to  him,  it  was  as  clerk,  and  as  he  had 
gone  out  of  office  could  not  execute  the  power;  that  Somers  was 
the  proper  party  to  do  so,  and  Call  had  the  right  to  become  the 
purchaser;  and  that  the  deed  made  to  him  by  Somers  after  he 
went  out  of  office  conveyed  the  estate  in  the  land  to  him. 

But  the  principal  question  discussed  and  relied  on  by  defend- 
ant was  that  of  estoppel  existing  between  landlord  '*^^  and  ten- 
ant; that  the  husband  of  the  plaintiff  having  rented  of  defend- 
ant's devisor,  she  was  estopped  to  deny  defendant's  title  while 
still  remaining  in  possession. 

A  mortgagee  is  a  trustee,  and  is  not  allowed  to  purchase  at  his 
own  sale:  Kornegay  v.  Spicer,  76  N.  C.  95.  If  a  mortgagee  pur- 
chases at  his  own  sale,  he  is  still  a  trustee:  Whitehead  v.  Hellen, 
76  N.  C.  99. 

The  right  to  give  a  mortgage  to  secure  a  fine  and  cost  is  a 
statutory  right,  and  the  statutory  provision  must  be  observed  ia 
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its  execution  to  mate  it  effective.  And  statutory  powers  of  sale 
given  to  an  officer  must  be  strictly  observed  to  confer  title:  Tay- 
lor V.  Allen,  67  N.  C.  346.  A  sheriff  whose  term  of  office  had 
expired  could  not  execute  a  deed  for  land  sold  while  he  was  in 
office  until  authorized  to  do  so  by  statute:  Code,  sec.  1267.  This 
statute  does  not  extend  to  clerks,  and  they  cannot  exercise  this 
power  after  they  go  out  of  office:  Taylor  v.  Allen,  67  N.  C.  346. 

Mortgages  with  power  of  sale  are  not  looked  upon  with  dis- 
favor as  they  once  were.  But  courts  of  equity,  or  of  equitable 
jurisdiction,  will  still  guard  the  rights  of  the  mortgagor  with 
jealous  care.  And  where  manifest  wrong  and  oppression  are 
made  to  appear,  the  court  will  give  relief:  Mosby  v.  Hodge,  76 
N.  C.  387. 

The  only  remaining  question  to  be  considered  is  the  question 
of  estoppel.  It  was  argued  by  plaintiff's  counsel  that  this  being 
equitable  relief  asked  by  plaintiff  this  rule  does  not  apply:  Citing 
Allen  V.  Griffin,  98  N.  C.  120;  Forsythe  v.  Bullock,  74  N.  C.  135; 
Griffm  v.  Eichardson,  11  Ired.  439,  and  Wood  on  Landlord  and 
Tenant,  486.  But  we  do  not  feel  called  upon  to  decide  whether 
this  case  is  an  exception  to  the  general  rule,  so  firmly  established 
by  the  decisions  of  this  state,  that  a  tenant  is  estopped  to  deny 
his  landlord's  title,  or  not.  But  we  put  our  judgment  ^^^  upon 
the  ground  that  the  plaintiff  is  not  the  tenant  of  the  defendant. 
The  case  states  that  the  husband  rented  and  paid  rent  to  defend- 
ant's devisor.  But  this  does  not  make  the  plaintiff  his  tenant. 
Tenancy  is  the  result  of  a  contract  between  the  landlord  and  the 
tenant,  whereby,  in  legal  contemplation,  the  tenant  admits  the 
title  of  the  lessor,  and  will  not  allow  him  to  dispute  this  title 
while  he  still  remains  in  possession.  And  it  is  true  that  this  es- 
toppel is  held  to  apply  to  privies  as  well  as  to  the  original  lessee. 
But  it  is  the  contract,  followed  by  possession,  that  creates  the 
estoppel.     Possession  without  the  contract  will  not. 

But  the  plaintiff  is  not  affected  by  this  rule.  She  made  no 
contract  with  Call.  It  is  not  contended  she  did.  And  though 
she  is  the  wife  of  Peyton  Shew,  she  is  no  privy  in  estate,  un- 
der or  through  him.  She  claims  no  estate  through,  by,  or  under 
his  contract  with  Call.  Privy  means  a  privity  in  estate — a  prop- 
erty right  acquired  from  the  lessee  by  contract  or  inheritance: 
Bigelow  on  Estoppel,  142.  A  may  be  the  son  of  B,  but  this  cre- 
ates no  estoppel,  unless  A  takes  some  estate  under  B,  either  by 
purchase  or  inheritance. 

We  therefore  hold  that  the  plaintiff  is  not  the  tenant  of  the 
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defendant,  nor  is  she  a  privy  in  the  estate  nnder  her  husband, 
and  is  not  estopped  to  bring  and  prosecute  this  action. 

There  are  thirty-seven  acres  of  the  land,  bought  at  this  sale 
by  Call,  that  did  not  belong  to  the  plaintiff,  but  was  the  estate  of 
the  husband.  He  is  not  made  a  party.  And  while  the  case 
shows  the  same  infirmities  exist  as  to  the  sale  and  purchase  of 
this  tract  as  the  other,  which  belonged  to  the  plaintiff,  there 
would  be  no  ground  or  authority  for  setting  aside  the  deed  for  the 
husband's  part  but  for  the  relation  of  the  plaintiff  and  her  hus- 
band, and  part  of  the  land  being  hers  and  a  part  being  his.  The 
debt  which  ^^'^  the  mortgage  was  given  to  secure  was  the  liabil- 
ity of  the  husband.  His  land  and  that  of  plaintiff  were  both  in- 
cluded in  the  mortgage  to  secure  the  husband's  liability.  This 
being  so,  the  land  of  the  wife  (the  plaintiff)  in  law  was  but  se- 
curity for  the  husband.  And  his  lands  should  be  first  made  lia- 
ble and  first  sold  in  exoneration  of  the  wife's  land:  Hinton  v. 
Greenleaf,  113  N.  C.  6;  Gore  v.  Townsend,  105  N.  C.  228.  The 
lands  never  having  been  sold  according  to  law,  the  sale  under 
which  defendant  holds  her  deed  being  without  authority  of  law, 
passed  no  title  to  defendant's  devisor. 

We  are  therefore  of  the  opinion  that  the  plaintiff,  who  has 
mortgaged  her  lands  as  a  security  for  her  husband's  liability,  has 
such  an  interest  in  his  land  as  entitles  her  to  have  the  defendant's 
deed  from  Somers  declared  void  as  to  her  husband's  land  as  well 
as  to  her  own.  It  was  admitted  that  since  the  date  of  the  mort- 
gage and  the  lease  to  the  husband  the  plaintiff  has  become  a  free 
trader  under  the  statute. 

The  judgment  of  the  court  (inadvertently,  we  suppose)  speaks 
of  plaintiff's  paying  rent.  There  is  nothing  in  the  pleadings  or 
in  the  facts  in  the  case  agreed  that  sustains  this  statement  in  the 
judgment,  and  the  same  will  be  stricken  out.  And  the  judg- 
ment of  the  court  will  be  so  reformed  as  to  direct  an  account  of 
any  rents  or  profits  the  defendant  has  received  from  said  land, 
giving  her  credit  for  any  taxes  she  may  have  paid,  and,  if  any- 
thing shall  be  found  for  the  defendant,  the  same  shall  first  be 
applied  to  the  satisfaction  of  the  judgment  for  which  said  lands 
were  mortgaged. 

After  making  this  application,  if  the  residue  of  the  judgment 
be  not  paid  in  a  reasonable  time,  to  be  determined  by  the  court, 
the  commissioner  shall  sell  first,  the  thirty-seven  acres  belonging 
to  the  husband,  W.  P.  Shew,  and  if  it  ^^^  brings  enough  to  pay 
the  residue  of  the  judgment  and  the  cost  of  sale,  the  lands  of 
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plaintiff  will  not  be  sold.  But  in  the  event  the  tract  belonging 
to  the  husband  shall  not  bring  enough  to  pay  the  balance  of  the 
judgment,  etc.,  then  the  plaintiff's  land,  or  a  sufficient  amount  of 
the  same,  shall  be  sold  and  reported  to  court. 

The  judgment  setting  aside  the  sale  of  Somers  and  his  deed  to 
Call,  amended  as  above  directed,  is  affirmed. 

POWERS  CONFERRED  BY  STATUTE  must  be  exercised  In  the 
mode  prescribed:  Note  to  Zottman  v.  San  Francisco,  81  Am.  Dec.  107. 

LANDLrORD  AND  TENANT.— THE  RELATION  of  landlord  and 
tenant  can  exist  only  by  virtue  of  a  contract,  express  or  implied:  Lit- 
tle V.  Libby,  2  Greenl.  242;  11  Am.  Dec.  68. 

ESTOPFEI^— LANDLORD  AND  TENANT.— The  doctrine  of  es- 
toppel between  landlord  and  tenant  has  no  application  to  a  construc- 
tive relation,  but  only  to  the  actual  relation  created  by  contract: 
James  v.  Patterson,  1  Swan,  309;  55  Am.  Dec.  737. 

ESTOPPEI.r-MARRIED  WOMEN.— A  married  woman  Is  ni)t  es- 
topped from  asserting  title  to  her  lands,  except  for  fraud,  and  can  be 
divested  of  her  interest  therein  only  in  the  mode  prescribed  by  stat- 
ute: Louisville  etc.  Ry.  Co.  v.  Stephens,  96  Ky.  401;  49  Am.  St.  Rep. 
303.  For  other  cases  showing  that  a  married  woman  cannot  be  in- 
directly bound  by  estoppel,  see  note  to  Cravens  v.  Booth,  58  Am. 
Dec.  116. 


KouKY    Mount    Mills  v.  "Wilmington   &    Weldon 
Eailroad  Company. 

[119  North  Carolina,  69,^.] 

ATTACHMENT— MOTION  TO  DISSOLVE— JURISDICTION. 
After  a  defendant  enters  a  genei-al  appearance  and  files  an  answer, 
the  effect  thereof  is  the  same  as  if  process  had  been  served  person- 
ally. Hence,  if,  after  a  defendant  has  been  brought  into  court  on  at- 
tachment progress,  he  subsequently  enters  a,  general  appearance 
and  files  an  answer,  a  motion  to  dissolve  the  attachment,  on  the 
ground  that  it  will  not  lie  under  the  statute,  is  properly  dismissed 
as  immaterial,  upon  the  question  of  jurisdiction,  for  the  defendant 
Is  otherwise  in  court. 

RAILROADS— PARTNERSHIP  ASSOCIATION  OF  LINES- 
JOINT  LIABILITY.— If  two  or  more  railroad  companies  form  an  as- 
sociation which  establishes  a  through  line  for  the  transportation  of 
freight,  with  through  bills  of  lading,  giving  the  names-  of  the  traf 
fie  agents  of  the  different  lines,  the  freight  charges  to  be  paid  at  the 
point  of  receipt  or  of  delivery,  and  to  be  divided  in  proportion  to  the 
number  of  miles  on  each  road  over  which  tike  goods  are  carried,  such 
coniiwinies  become  partners,  under  the  name  of  the  association, 
though  they  are  still  common  carriers,  and  they  and  their  connecting 
lines  are  jointly  liable,  each  for  the  others,  for  damages  caused  by  de- 
lay, or  otherwise,  on  any  part  of  the  through  line,  lrresi)ectlve  of  a 
provision  in  the  bill  of  lading  that  each  company  shall  not  be  liable 
for  any  damages  beyond  its  own  line. 

RAILROADS— DELIVERY  OF  FREIGHT— DAMAGES  FOR 
DELAY.— If  one  engaged  in  equipping  a  cotton  factory,  and  having 
men  employed  under  pay,  sliips  niacliinery  for  his  factory  on  a  rail- 
road, and  the  company  is  negligent  in  failing  to  deliver  the  freight 
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within  a  reasonable  time,  whereby  the  men  are  forced  to  remain  Idle, 
the  measure  of  damages  for  the  delay  is  interest  on  the  unemployed 
capital,  the  wages  paid  to  the  men,  and  other  damages  resulting  from 
the  delay  and  strictly  traceable  to  it. 

Action  brought  by  the  plaintiff,  the  Rocky  Mount  Mills,, 
against  the  defendants,  the  Wilmington  &  Weldon  Railroad  Com- 
pany and  the  Pennsylvania  Railroad  Company,  to  recover  dam- 
ages for  delay  in  the  delivery  of  freight.  The  contract  was  a 
through  one  between  the  plaintiff  and  the  Atlantic  Coast  Dis- 
patch All-Rail  Fast  Freight  Line,  operating  over  the  Pennsylva- 
nia Railroad  and  the  Atlantic  Coast  Line  and  connections.  The 
plaintiff  alleged  that  the  defendant  roads,  in  connection  with 
other  lines,  made  a  joint  contract  with  it  to  ship  machinery  from 
Lowell,  Massachusetts,  to  Rocky  Mount,  North  Carolina;  that, 
60  far  as  it  was  concerned,  it  was  a  joint  contract  on  the  part  of 
these  different  companies,  making  each  member  responsible  for 
the  carrying  out  of  the  entire  contract;  that  the  contract  was  to 
ship  the  machinery  with  remarkable  dispatch;  and  that  they 
failed  to  comply  with  their  contract,  as  the  freight  was  delivered 
in  Lowell  on  February  15, 1893,  and  ought  to  have  come  to  hand 
in  four  or  five  days,  but  was  not  received  until  March  12th,  a  de- 
lay of  twenty-five  days  after  the  shipment,  which  caused  the  mills 
to  stop,  and  thereby  injured  the  plaintiffs  in  the  sum  of  one 
thousand  dollars.  The  defendants  denied  having  made  any  joint 
contract  making  the  roads  jointly  liable;  and  each  denied  any 
liability  for  damage  beyond  its  own  line;  and  there  was  a  denial 
of  the  damage  claimed.  The  court  instructed  the  jury  that  the 
general  rule  of  damages  was  such  as  was  within  the  reasonable 
contemplation  of  the  parties  at  the  time  the  contract  was  made; 
that  if  defendants  knew,  or  could  have  ascertained,  by  ordinary 
care,  that  the  freight  was  cotton  machinery,  and  of  a  kind  and 
of  a  character  that  a  delay  would  be  likely  to  cause  damage  to 
the  plaintiff  and  stop  its  mill,  the  defendants  would  be  responsi- 
ble for  the  damages  resulting  from  the  delay  and  strictly  trace- 
able to  it;  that  they  should  allow  interest  on  idle  capital  caused 
by  the  delay,  as  an  element  of  damage,  and  the  amount  paid  the 
hands  unemployed  by  reason  of  the  delayed  shipment.  The 
jury  found  that  there  was  an  agreement  between  the  two  defend- 
ant companies,  and  other  associated  and  connecting  lines  of  rail- 
road, for  their  mutual  benefit,  by  which  was  established  an  all 
rail  fast  through  freight  line  from  points  north  and  east  to  Rocky 
Mount  and  points  south,  known  as  the  "Atlantic  Coast  Dis- 
patch," and  by  which  the  different  members  of  the  association  be- 
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came  agents  for  the  others  to  make  contracts  of  affreightment  for 
through  freight,  binding  upon  the  members  along  such  lines,  and 
over  such  roads  as  the  freight  should  be  carried,  and  making 
such  roads  over  which  freight  was  carried  responsible  for  the  en- 
tire obligation  of  the  contract.  The  defendants  excepted  to  the 
submission  of  this  issue  to  the  jury.  The  jury  also  found  that 
each  of  the  defendant  roads  contracted  with  plaintiff  to  ship  and 
deliver  tjie  machinery,  but  wrongfully  and  negligently  failed  to 
comply  with  its  contract,  and  that  the  plaintiff  was  damaged  by 
the  wrongful  conduct  of  defendants  in  the  sum  of  seven  hun- 
dred and  seventy-one  dollars  and  sixty-six  cents.  Interest  was 
allowed  from  March  13,  1893.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendants  appealed. 

John  L.  Bridgers,  for  the  appellants. 

Jacob  Battle  and  Brown  &  Connor,  for  the  appellee. 

^o*  FAIRCLOTH,  C.  J.  The  defendants  are  duly  organized 
companies  engaged  in  the  business  of  common  carriers,  with  their 
several  connecting  lines,  with  all  the  responsibilities  and  immu- 
nities attaching  to  the  business  of  such  carriers.  Whilst  we  do 
not  find  it  necessary  to  enter  into  the  vast  field  of  authorities  and 
decisions  defining  the  duties  and  relations  of  such  carriers  among 
themselves  and  to  the  public,  a  few  general  principles  may  be 
stated  without  citing  authorities. 

Common  carriers  are  required  to  carry  freight  safely  over  their 
own  lines,  and  make  prompt  delivery  to  the  nearest  connecting 
line  when  the  consignee  lives  beyond  the  terminus  of  their  own 
line,  and,  when  this  is  done,  in  the  absence  of  any  other  agree- 
ment, their  duties  are  performed,  ''^^  and  they  are  not  respon- 
sible for  any  loss  or  damage,  unless  it  occurs  while  the  goods  are 
in  their  possession  and  under  the  control  of  themselves  or  their 
agents  and  servants. 

A  common  carrier  has  power  to  enter  into  contracts,  and  may 
stipulate  with  his  customers,  imposing  a  limitation  on  his  com- 
mon-law liability  in  regard  to  rates,  distance,  time  and  place  of 
delivery,  and  the  nature  of  the  articles  to  be  carried,  whether 
perishable  or  not,  unusual  hazards  and  the  like,  provided  always 
that  the  limitations  are  just  and  reasonable  in  the  eye  of  the 
law,  and  such  contracts  will  be  enforced. 

One  well-settled  rule  of  law  is,  that  no  such  company  can  stip- 
ulate for  exemption  from  the  consequences  of  its  own  negligence 
or  that  of  its  agents  or  servants.    A  just  regard  for  the  rights 
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of  individuals  and  public  policy  will  not  permit  it.  The  business 
of  transporting  passengers  and  freight  in  our  state  is  important, 
and  for  the  mutual  benefit  of  carrier  and  shipper,  and  must  bo 
conducted  under  reasonable  regulations.  The  court  cannot  as- 
sume that  either  party  in  such  business  intends  to  contract  con- 
trary to  law  and  such  reasonable  regulations  as  the  public  inter- 
ests require.  An  instance  of  an  unreasonable  stipulation  ia 
pointed  out  in  Branch  v.  Wilmington  etc.  K.  R.  Co.,  88  N".  C. 
573,  where  the  clause  in  the  bill  of  lading  was  that  the  goods  will 
be  shipped  "at  the  convenience  of  the  company,"  which  was  held 
not  to  protect  against  an  unreasonable  delay.  The  bill  of  lading 
filed  in  the  record  contains  both  the  receipt  and  the  contract.  It 
is  not  denied  that  all  the  parties  had  power  to  enter  into  the  con- 
tract, and  the  terms  of  the  contract  are  not  in  dispute.  It  is 
agreed  that  the  bill  contains  the  contract.  The  meaning  and  ef- 
fect of  the  contract  on  the  rights  of  the  parties  are  the  questions 
presented.  The  defendant  Pennsylvania  Railroad  Company  was 
brought  into  court  by  attachment  process,  ''^^  and  subsequently 
entered  a  general  appearance  and  filed  an  answer  to  the  com- 
plaint, and  then  moved  to  dismiss  the  attachment  on  the  ground 
that  an  attachment  would  not  lie  under  our  statute.  We  thinlc 
his  honor  rightly  held  that  the  motion  to  dismiss  the  attachment 
was  immaterial,  as  the  defendant  was  then  otherwise  in  court. 
So  that  matter  is  out  of  the  way.  It  appears  that  the  defendant 
Wilmington  &  Weldon  Railroad  Company  is  one  of  several  con- 
necting lines  running  south  and  doing  business  under  the  name 
of  the  Atlantic  Coast  Line,  and  that  the  defendant  Pennsylvania 
Railroad  Company  is  a  system  with  several  lines  running  north- 
east. The'machinery  was  received  at  Lowell,  Massachusetts,  and 
its  destination  was  Rocky  Mount,  North  Carolina,  a  point  on  tha 
Wilmington  &  Weldon  Railroad  Company  line,  and  that  these 
systems  connect  somewhere  between  Lowell  and  Rocky  Mount. 
The  contract  was  between  the  plaintiff  and  the  Atlantic  Coast 
Dispatch  All-Rail  Fast  Freight  Line,  operating  over  the  Penn- 
sylvania Railroad  and  the  Atlantic  Coast  Line  and  connections. 
This  agreement  is  signed  by  T.  M.  Emerson,  Traffic  Lla-iager 
Atlantic  Coast  Line,  Wilmington,  North  Carolina,  and  by 
Charles  F.  Nye,  Northeastern  Freight  Agent,  Boston,  Massachu- 
setts, and  by  other  agents  of  other  roads  included  in  said  systems. 
The  machinery  received  was  marked,  consigned,  and  destined 
to  the  plaintiff  at  Rocky  Mount,  North  Carolina. 

It  is  not  denied  that  the  defendants  collected  the  whole  freight 
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at  the  point  of  delivery,  and  that  the  same  is  divided  among  the 
several  lines  in  these  systems  in  proportion  to  the  number  of 
miles  on  each  road  over  which  the  goods  are  carried. 

Upon  these  facts,  the  plaintiff  argues  that  the  defendants  and 
their  coniiecting  roads  have  agreed  among  themselves  to  conduct 
business  through  their  systems  under  the  name  "^^"^  and  style  of 
the  ''Atlantic  Coast  Dispatch";  that  they  have  so  advertised  to 
the  public,  and  have  so  contracted  with  him,  and  charge  higher 
rates  as  a  consideration  for  the  fast  service  they  profess  to  give, 
and  that  each  road  which  is  a  member  of  the  "Coast  Dispatch" 
line  is  liable  for  the  negligence  of  the  other  roads.  The  defend- 
ants admit  what  appears  in  the  bill  and  receipt  and  that  they 
do  business  under  the  name  and  style  indicated,  but  insist  that 
the  "Coast  Dispatch"  is  simply  the  name  under  which  the  de- 
fendants have  agreed  to  operate  their  business;  that  they  are 
thereby  a  simple  association  for  the  convenience  of  the  public  and 
not  bound  for  each  other's  negligence  on  the  several  roads,  and 
that,  in  fact,  it  is  agreed  in  the  conditions  attached  to  their  con- 
tract that  neither  company  shall  be  liable  for  loss  or  damage  not 
occurring  on  its  own  road. 

This  action  is  for  damage  resulting  from  delay  in  the  trans- 
portation, and  not  for  loss  or  damage  to  the  articles  shipped. 
The  plaintiff  argues  that  there  is  no  stipulation  in  the  conditions 
against  damage  for  delay,  and  that  as  to  that  matter  there  is  no 
contract,  and  that  he  is  remitted  to  his  common-law  right 
against  carriers  for  unreasonable  delay.  We  are  not  disposed  to 
put  the  case  upon  that  technical  ground,  as  we  are  satisfied  the 
parties  desire  the  opinion  of  the  court  on  the  main  question. 

The  machinery  was  on  the  road  from  Lowell  to  Rocky  Mount 
twenty-five  days,  and,  allowing  the  time  claimed  during  inau- 
guration week  there  is  still  sixteen  or  seventeen  days,  which  is 
conceded  to  be  an  unusual  length  of  time  for  passage  between 
the  points.  So  there  was  inexcusable  delay  somewhere  along  the 
line.  In  the  view  we  take,  however,  the  particular  place  is  an 
immaterial  matter.  Upon  examination  and  reflection,  we  are  of 
opinion  that  the  defendants  and  their  connecting  lines  are  jointly 
liable,  each  for  '^®*  the  others,  on  the  contract  before  us,  and 
that  they  are  also  entitled  to  the  same  immunity  and  privileges 
as  if  the  contract  had  been  made  by  the  individual  company 
sought  to  be  charged  under  said  contract,  that  is  to  say,  that  they 
are  engaged  in  business  as  partners  under  the  name  of  the  "At- 
lantic Coast  Dispatch."    They  are  still  common  carriers,  none 
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the  less  so  because  tliey  have  certain  stipulations.  Having  joint- 
ly agreed  to  conduct  the  "All-Rail  Fast  Freight  Line"  business 
under  the  name  above  stated  between  the  terminal  points  of 
their  connections  north  and  south,  and  having  so  informed  the 
public  and  so  contracted  with  the  plaintiff,  their  true  character 
is  fixed  by  the  law  according  to  the  nature  of  their  business,  and 
€uch  character  cannot  be  thrown  aside  by  any  declarations  in 
the  contract  in  relation  to  the  consequences  or  liabilities  attach- 
ing thereto. 

The  "Coast  Dispatch"  is  one  of  the  contracting  parties,  and, 
if  it  represents  anybody,  it  must  represent  the  defendants  as  two 
■of  its  members.     The  fact  that  T.  M.  Emerson,  traffic  manager, 
is  an  agent  of  one  of  the  defendants,  and  W.  H.  Joice,  general 
freight  agent,  is  an  agent  of  the  other,  and  so,  also,  of  the  whole 
list  of  agents  at  different  localities,  can  make  no  difference.  Why 
are  they  conducting  business  under  the  name  of  the  "Coast  Dis- 
patch" instead  of  their  own  companies?    The  argument  is,  that 
they  are  doing  so  for  mutual  convenience.     In  some  respects  that 
is  plain;  but  suppose  the  plaintiff  should  have  to  go  to  Pittsburg 
or  other  distant  place  to  enforce  his  remedy.     The  convenience 
to  him  is  not  perceived.     The  receiving  agent,  Nye,  at  Lowell, 
appearing  on  the  bill  of  lading  as  "Northeastern  Freight  Agent" 
only,  we  must  assume  he  represents  the  "Dispatch"  line,  com- 
posed of  defendants  and  others.     Taking  notice,  as  we  are  at  lib- 
erty to  do,  that  the  numerous  transportation  lines  in  our  country, 
connecting  "^^^  with  each  other,  constituting  continuous  lines 
between  remote  localities,  are  important  facts  in  the  commercial 
life  of  the  country,  we  can  readily  see  that  if  the  shipper  should 
have  to  go  a  distant  state,  and  find  as  best  he  can  the  negligent 
party,  and  enforce  his  remedy  against  him  there,  then  the  ex- 
pense and  trouble  would  in  many  cases  be  ruinous.     On  the  con- 
trary, the  carrier's  remedy  in  a  case  like  the  present  would  be  easy 
and  speedy.     The  whole  matter  is  this:  The  defendants  and  their 
associates  have  engaged  in  a  public  business,  in  the  manner  de- 
€cribed,  for  mutual  benefit  and  convenience,  and  attempted  to 
avoid  the  legal  consequences  by  adopting  some  fancy  name  and 
by  stipulating  for  limitations  on  the  liabilities  incurred  in  the 
exercise  of  their  privileges  in  such  business.    We  find  no  case  on 
"all-fours"  with  the  present,  but  the  discussions  in  the  following 
cases  support  the  principle  and  conclusion  at  which  we  have  ar- 
rived: Bank  of  Kentucky  v.  Adams  Exp.  Co.,  93  U.  S.  174,  183; 
Bradford  v.  South  Carolina  R.  R.  Co.,  62  Am.  Dec.  411;  Clyde  v. 


688   Rocky  Mt.  Mills  v.  Wilmington  ETC.  R.  R.  Co.  [N.Carolina, 

Hubbard,  88  Pa.  St.  358;  3  Wood  on  Railroads,  1922;  Phillips  T. 
North  Carolina  R.  R.  Co.,  78  N.  C.  294,  298;  Hart  v.  Rensselaer 
etc.  R.  R.  Co.,  59  Am.  Dec.  447,  450,  note. 

The  second  assignment  of  error  was,  that  the  court  should  have 
construed  the  contract  and  not  submitted  it  to  the  jury.  If  so, 
the  verdict  cures  it,  according  to  our  view  of  the  case.  The  other 
requests  and  exceptions  are  dependent  on  the  view  of  the  court 
on  the  principal  question.  As  to  damages,  we  think  his  honor 
instructed  the  jury  according  to  the  rule  prescribed  by  this 
court:  Foard  v.  Atlantic  etc.  R.  R.,  8  Jones,  235;  78  Am.  Dec. 
277;  Roberts  v.  Cole,  82  N.  C.  292. 

Affirmed. 


ATTACHMENT— JURISDICTION.— Attachment  of  property  does 
not  confer  jurisdiction,  over  a  defendant:  Note  to  White  v.  Johnson, 
50  Am.  St.  Rep.  737:  but  his  general  appearance  does,  as  that  is 
equivalent  to  a  personal  service:  Note  to  Union  Pac.  Ry.  Co.  v.  De 
Basic,  13  Am.  St.  Rep.  233. 

RAILROADS— PARTNERSHIP— JOINT  LIABILITY.— If  a  com- 
mon carrier  gives  the  shipper  a  bill  of  lading  stating  that  the  goods 
received  are  to  be  transported  by  itself  and  connecting  carriers  to 
a  certain  point  beyond  the  terminus  of  its  line,  and  there  delivered 
to  a  particular  person,  and  the  shipper  at  the  same  time  pays,  or 
agrees  to  pay,  such  carrier  the  freight  charges  for  the  whole  route, 
this  constitutes  a  contract  for  through  shipment,  and  makes  the  con- 
tracting carrier  liable  therefor:  Central  R.  R.  Go.  v.  Hasselkus,  91 
Ga.  382;  44  Am.  St.  Rep.  37.  The  liability  of  railroad  companies  is 
that  of  joint  contractors,  where  several  companies  enter  into  an  ar- 
rangement to  carry  freight  over  all  their  lines  for  one  through  fare, 
in  solido,  payable  at  the  terminus;  and  each  company  Is  liable  for 
damages  caused,  though  not  occurring  on  its  road:  Bradford  v.  South 
Carolina  R.  R.  Co.,  7  Rich.  201;  62  Am.  Dec.  411;  note  to  Hart  v. 
Rensselaer  etc.  R.  R.  Co.,  59  Am.  Dec.  450.  The  formation  of  a  part- 
nership between  corporations  is  illegal,  whether  they  are  domestic 
or  foreign:  Bishop  v.  American  Preservers*  Co.,  157  111.  284;  48  Am. 
St.  Rep.  317. 

CARRIERS— MACHINERY-DAMAGES  FOR  DELAY  IN  DE- 
LIVERY.— The  measure  of  damages  against  a  railroad  company  for 
the  negligence  of  its  agent  in  failing  to  deliver  a  piece  of  machinery 
consigned  to  him  with  other  pieces  of  machinery,  for  shipment,  and 
by  which  the  whole  Is  kept  idle.  Is  compensation  for  the  capital  In/' 
vested— that  Is,  legal  interest;  also  for  any  workmen  thus  necessa- 
rily unemployed,  expenses  incurred  in  sending  for  the  missing  ma- 
chinery, and  any  other  damages  which  are  the  direct  and  necessary 
result  of  such  negligence:  Foard  v.  Atlantic  etc.  R.  R.  Co.,  8  Jones, 
235;  78  Am.  Dec.  277.  Compare  Priestly  v.  Northern  etc.  R.  B.  Oo.» 
26  111.  205;  79  Am.  Dec.  369. 
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[1,9  NOBTH  CABOUNA,  8U.] 

INTERSTATE  COMMERCE— POWER  OF  CONGRESS.— 
While  Congress  has  power,  by  express  enactment,  to  supersede  all 
conflicting  legislation  upon  the  subject  of  interstate  commerce,  yet, 
until  its  powers  are  asserted,  a  state  has  the  right  to  pass  laws  neces- 
sary to  preserve  the  health  and  morals  of  its  people,  though  their  en- 
forcement may  Involve  some  slight  delay  or  disturbance  of  the  trans- 
poi'iation  of  goods  or  persons  through  its  borders. 

INTERSTATE  COMxMERCE— POWER  OF  STATES.— While 
a  state  cannot  interfere  with  transportation  into  or  through  its  terri- 
tory, beyond  what  is  absolutely  necessary  for  its  self-protection,  it  is 
authorized,  in  the  exercise  of  the  police  power,  to  provide  for  main- 
taining domestic  order,  and  for  protecting  the  health,  morals,  and 
security  of  its  people. 

SUNDAY  LAWS  —  CONSTITUTIONALITY  OF  —  INTER- 
STATE COMMERCE.— A  state  statute  making  It  a  misdemeanor  to 
run  freight  trains  on  Sunday,  is  not  unconstitutional,  where  It  con- 
tains nothing  In  Its  provisions  suggestive  of  a  purpose  to  interfere 
with  interstate  traffic,  or  indicative  of  any  other  intent  than  to 
prescribe  a  rule  of  civil  conduct  for  people  within  the  state,  although 
it  may  affect  interstate  commerce,  to  some  extent,  so  far  as  running 
freight  ti'ains  from  one  state  to  another  is  concerned. 

CRIMINAL  LAW— RUNNING  FREIGHT  TRAINS  ON  SUN- 
DAY—VIOLATION OF  STATUTE.— If  a  statute  maljes  It  a  misde 
meanor  to  run  a  freight  train  after  9  o'clock  on  Sunday  morning,  it 
Is  prima  facie  a  violation  of  the  statute  to  show  that  such  a  train 
was  run  at  10:25  o'clock  A.  M.  of  that  day;  and,  if  the  defense  to  an 
Indictment  for  loinning  a  freight  train  on  Sunday  is,  that  it  was  nec- 
essary to  run  after  the  hour  fixed,  as  the  limit,  by  statute.  In  or- 
der to  preserve  the  health,  or  to  save  the  lives,  of  the  crew,  or  to  re- 
lieve them  from  severe  suffering,  it  is  incumbent  on  the  defendant  to 
show  that  the  act  was  done  under  the  stress  of  such  necessity. 

CRIMINAL  LAW— RUNNING  FREIGHT  TRAINS  ON  SUN- 
DAY—DEFENSE— 1.VIDENCE.— Upon  an  indictment  for  running  a 
freight  train  on  Sunday,  where  the  defense  is  that  it  was  necessary 
to  run  the  train,  after  tlie  hour  fixed  by  statute,  in  order  to  relieve 
severe  suffering,  to  preserve  the  health,  and  to  save  the  lives,  of  the 
crew,  evidence  that  water  and  food  could  not  be  obtained  at  a  cer- 
tain station,  passed  by  the  train,  before  reaching  a  given  point,  is 
Insuflicient  to  support  such  defense,  where  it  Is  not  shown  that  both 
food  aiid  water  could  not  have  been  obtained  at  any  other  town  or 
station  passed  by  the  train,  before  reaching  such  point. 

Indictment  for  running  a  freight  train  on  Sunday.  The 
train  was  a  through  freight  from  Charlotte,  North  Carolina,  to 
Danville,  Virginia.  It  arrived  at  Jamestown,  about  ten  miles 
from  Greensboro,  and  had  to  remain  there  until  9:25  A.  M.,  on 
Sunday  morning,  when  it  left  there,  arriving  at  Pomona  at  9:57 
A.  M,  and  at  Greensboro,  North  Carolina,  at  10:25  A.  M.  The 
conductor  testified  that  he  could  not  remain  at  Jamestown  dur- 
ing Sunday  because  he  could  not  get  water  or  coal  there  for  the 
locomotive,  or  subsistence  for  the  train  crew.  He  testified  that 
the  tank  at  Jamestown  was  empty,  and,  on  cross-examination. 
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that  Greensboro  was  a  preferable  and  more  convenient  place  for 
him  to  stop  on  Sunday  than  Jamestown.  The  defendant  was 
convicted  and  appealed. 

F.  H.  Busbee,  for  the  appellant. 

Attorney  general  and  Shepherd  &  Bnsbee,  for  the  appellee. 

«A»  AVERY,  J.  The  statute  (Code,  sec.  1973)  under  which 
the  indictment  is  drawn  is  not  unconstitutional.  Although  it 
affects  interstate  commerce  to  some  extent  there  is  nothing  in 
its  provisions  which  suggests  a  purpose  on  the  part  of  the  legis- 
lature to  interfere  with  such  traffic,  ®^*  or  indicative  of  any 
other  intent  than  to  prescribe  in  the  honest  exercise  of  the  police 
power  a  rule  of  civil  conduct  for  persons  within  her  territorial 
jurisdiction.  Such  a  law  is  valid  and  must  be  obeyed  imless  and 
until  Congress  shall  have  passed  some  statute  which  supersedes 
that  act  by  prescribing  regulations  for  the  running  of  trains  on 
the  Sabbath  on  all  railway  lines  engaged  in  interstate  commerce: 
Hennington  v.  Georgia,  163  U.  S.  299.  While  the  state  may  not 
interfere  with  transportation  into  or  through  its  territory,  '^be- 
yond  what  is  absolutely  necessary  for  its  self-protection,'*  it  is 
authorized,  in  the  exercise  of  the  police  power,  to  provide  for 
maintaining  domestic  order,  and  for  protecting  the  health,  mor- 
als, and  security  of  the  people:  Eailway  Co.  v.  Husen,  95  TJ.  S. 
470,  473.  Congress  is  unquestionably  empowered,  whenever  it 
may  see  fit  to  do  so,  to  supersede  by  express  enactment  on  this 
subject  all  conflicting  state  legislation.  But,  until  its  powers  are 
asserted  and  exercised,  the  statute  under  which  the  indictment  is 
drawn  may  be  enforced  and  will  constitute  one  of  the  many  illus- 
trations of  the  principle  that  the  states  have  the  power,  at  least  in 
the  absence  of  any  action  by  Congress,  to  pass  laws  necessary  to 
preserve  the  health  and  morals  of  their  people,  though  their  en- 
forcement may  involve  some  slight  delay  or  disturbance  of  the 
transportation  of  goods  or  persons  through  their  borders:  Mor- 
gan S.  S.  Co.  V.  Louisiana,  118  TJ.  S.  455,  463;  Hennington  v. 
Georgia,  163  U.  S.  314;  Smith  v.  Alabama,  124  U.  S.  465,  474, 
479,  482;  Bagg  v.  Wilmington  etc.  E.  E.  Co.,  109  N.  C.  279;  26 
Am.  St.  Eep.  569. 

The  statute  (Code,  see.  1973)  declares  the  running  of  any  such 
train  as  that  in  question  is  admitted  to  have  been,  after  9  o'clock 
on  Sunday  morning,  to  be  a  misdemeanor.  It  is  not  denied  that 
the  train  arrived  at  Greensboro  at  10:25  A.  M.  on  Sunday.  The 
state,  therefore,  ***^  established  prima  facie  the  guilt  of  the  de- 
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iendant.  If  the  defense  relied  upon  was  that  it  was  necessary  to 
run  after  the  hour  fixed  as  the  limit  by  statute  in  order  to  pre- 
serve the  health  or  to  save  the  lives  of  the  crew  employed  on  the 
train,  or  relieve  them  from  severe  suffering,  it  was  incumbent  on 
the  defendant  to  show  to  the  satisfaction  of  the  jury  that  the  act 
was  done  under  the  stress  of  such  necessity  in  order  to  excuse 
it  as  not  in  violation  of  the  spirit  though  in  conflict  with  the  let- 
ter of  the  law:  State  v.  Brown,  109  N.  C.  802;  State  v.  McBrayer, 
98  N.  C.  619,  The  evidence  is  not  sufficient  in  any  aspect  of  it 
to  excuse  the  running  of  the  train  after  9  o*clock.  Admitting 
that  it  was  impossible  to  procure  water  at  the  tank  at  Jamestown 
(though  the  fact  shown  was  not  that  the  tank  could  not  have 
been  filled  by  pumping  but  that  it  was  empty)  or  supplies  of  food 
for  the  crew,  non  constat  but  that  both  food  and  water  could  have 
been  obtained  in  sufficient  quantity  at  any  town  or  station  on  the 
road  west  of  Jamestown.  In  fact,  the  testimony  tends  rather  to 
show  that  those  who  directed  the  movements  of  the  train  had 
abundant  reason  for  anticipating  further  delays,  and  ought, 
therefore,  to  have  ordered  it  to  lie  over  sooner.  The  authorities 
of  the  road  ought  to  have  been  aware  that  in  such  a  busy  time, 
when  so  many  trains  were  in  motion,  they  ought,  in  the  exercise 
of  ordinary  care,  to  have  ordered  the  train  to  move  on  to  the  sid- 
ing in  time  to  avoid  any  risk  of  violating  the  law.  The  proof 
offered  falls  very  far  short  of  excusing  the  act,  denounced  as  a 
violation  of  law,  by  showing  that  it  could  not  have  been  obeyed 
by  the  exercise  of  due  precaution  without  imminent  risk  of  en- 
dangering the  lives  or  health  of  the  crew  on  board  the  train. 

For  the  reasons  given  the    judgment  of  the  court  below  is 
affirmed. 


INTERSTATE  COMMERCE— CONGRESS— STATES.— The  power 
to  regulate  Interstate  commerce  is  vested  In  Congress:  See  mono- 
graphic note  to  People  v.  Wemple,  27  Am.  St.  Rep.  549,  on  the  con- 
stitutionality of  stnte  regulations  of  Interstate  commerce:  Bagg  v. 
vVilmington  etc.  R.  R.  Co.,  109  N.  C.  279:  26  Am.  St.  Rep.  569;  but, 
until  it  acts,  a  state  may  provide  for  those  within  Its  borders  al- 
though It  may  indirectly  affect  those  without:  Note  to  Carton  v. 
Illinois  Cent.  R.  R.  Co.,  44  Am.  Rep.  678;  Bagg  v.  Wilmington  etc. 
R.  R.  Co.,  109  N.  C.  279;  26  Am.  St.  Rep.  569.  State  legislation  whicli 
is  not  an  obstacle  to  interstate  commerce,  and  Imposes  no  burden 
upon  It,  and  which  comes  within  a  proper  exercise  of  the  police 
power.  Is  not  unconstitutional  as  Infringing  upon  the  power  of  Con- 
gress: Burdick  v.  People,  149  111.  600;  41  Am.  St.  Rep.  329;  note  to 
Bagg  V.  Wilmington  etc.  R.  R.  Co.,  26  Am.  St.  Rep.  550.  States  may, 
therefore.  In  the  exercise  of  their  police  power,  enact  laws  which, 
though  they  affect  commerce  between  the  states,  are  not  to  be  eon- 
sidi^red  regulations  of  that  commerce  within  the  meaning  of  the  con- 
stitution of  the  United  States:  Gulf  etc.  Ry.  Co.  v.  Dwyer,  75  Tex. 
675;  10  Am.  St  Rep.  926. 
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SUNDAY  LAWS— RAILROADS— INTERSTATE  COMMERCE.— 
As  a  sanitary  and  police  measure,  Sunday  laws  are  constitutioualt 
See  monographic  note  to  City  Council  v.  Benjamin,  49  Am.  Dec.  021, 
on  constitutionality  of  Sunday  laws;  People  v.  Bellet,  99  Midi.  151; 
41  Am.  St.  Rep.  589.  It  has  been  held  that  a  state  statute  forbidding 
the  running  of  interstate  freight  trains  on  Sunday  between  sunrise 
and  sunset  is  void  as  a  regulation  of,  and  obstruction  to,  interstate 
commei'ce,  no  matter  what  its  professed  object  may  be:  Norfolk  etc. 
R.  R.  Co.  V,  Commonwealth,  88  Va.  95;  29  Am.  St.  Rep.  705;  but  see 
dissenting  opinion  at  page  715,  showing  that  such  laws  may  be  sup- 
ported Vis  regulations  of  police.  That  running  railway  trains  on  Sun- 
day is  a  work  of  necessity,  see  note  to  Philadelphia  etc.  R.  R.  Co.  v. 
Lehman,  40  Am.  Rep.  418. 


State  v,  Cody. 

[119  North  Carolina,  908.] 

APPEAT^PRACTICE  ON,  WHERE  PRISONER  IS  AT 
LARGE.— If  a  prisoner  is  convicted  of  a  capital  felony,  but  escapes 
from  custody  and  is  at  large  when  his  appeal  is  called  for  trial,  the 
appellate  court  may,  in  its  discretion,  either  dismiss  the  appeal,  or 
hear  and  determine  the  assignments  of  error,  or  continue  the  case. 
If  the  prisoner  does  not  return,  after  two  years'  indulgence,  his  ap- 
peal will  be  dismissed. 

TRIAL— ORDER  OP  SPECIAL  VENIRE.— An  order  for  a  spe- 
cial venire  is  unobjectionable  where  the  sheriff  is  directed  to  sum- 
mon only  freeholder  who  have  paid  their  taxes  for  the  preceding 
year,  who  have  not  served  on  the  jury  within  the  last  two  years,  who 
have  no  suits  pending  and  at  issue  in  the  court,  and  who  are  not  un- 
der indictment  in  the  court. 

INDICTMENT  —  AMENDMENT  —  SUBSEQUENT  PLEA.— 
If  an  indictment  is  amended  in  open  court,  at  the  instance  of  defend- 
ant, and  with  his  consent,  and  he  subsequently  pleads  thereto  and 
goes  to  trial  without  objection  until  after  verdict,,  this  action  binds 
him,  and  it  would  be  a  fraud  on  the  court  if  it  did  not. 

Indictment  for  burglary.  The  defendants,  Cody  and  another, 
were  convicted  and  appealed.  Before  the  appeal  was  called  for 
trial  they  had  escaped  from  custody  and  were  at  large.  The  case 
was  continued  from  term  to  term,  and  they  were  still  at  large 
when  the  appeal  was  called  for  hearing. 

J.  M.  Gudger,  for  the  appellants. 

Attorney  general,  for  the  appellee. 

»08  CLAEK,  J.  In  State  v.  Anderson,  111  K  C.  689,  it  i» 
held,  approving  State  v.  Jacobs,  107  N.  C.  772,  22  Am.  St.  Eep. 
912,  that  "where  a  prisoner  who  had  been  convicted  of  a  capital 
felony  escapes  from  custody  and  is  at  large  when  his  appeal  is 
called  for  trial,  this  court  may,  in  the  exercise  of  a  sound  dis- 
cretion, dismiss  the  appeal,  or  hear  and  determine  the  assign- 
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ments  of  error,  or  continue  the  ease,"  and  in  that  case  the  appeal 
was  dismissed.  In  the  present  instance,  we  have  heretofore  pur- 
€ued  the  latter  of  the  three  courses  indicated,  having  continued 
the  cause  till  this  the  fifth  term.  The  prisoners  not  yet  having 
returned  after  the  ®**^  lapse  of  more  than  two  years'  indulgence, 
we  now  adopt  the  first  course  and  dismiss  the  appeal.  Be- 
sides, upon  looking  into  the  record  we  find  there  were  only  two 
assignments  of  error,  neither  of  which  is  a  valid  objection.  The 
first  is,  that  when  the  court  ordered  a  special  venire,  the  judge 
directed  the  sheriff  "to  summons,  as  far  as  possible,  only  free- 
holders, men  who  had  paid  their  taxes  for  the  preceding  year, 
who  had  not  served  on  the  jury  within  the  last  two  years,  who 
had  no  suits  pending  and  at  issue  in  the  court,  and  who  were  not 
under  indictment  in  the  court."  The  order  was  unobjectionable, 
for  the  classes  named  were  subject  to  challenge  for  cause,  and  the 
venire  as  far  as  possible  should  consist  of  men  qualified  to  serve. 
To  encumber  the  venire  with  those  thus  specified  would  simply 
restrict  the  number  of  legales  homines  from  whom  the  jury  was 
to  be  taken.  The  very  object  of  a  special  venire  is  to  get  a 
body  of  men  less  liable  to  these  and  other  causes  of  challenge, 
than  would  be  tales  jurors  picked  up  in  the  courtroom. 

At  the  instance  of  the  defendants,  and  with  their  consent,  in 
open  court,  acting  under  the  advice  of  their  counsel,  an  amend- 
ment was  made  in  the  indictment.  They  subsequently  pleaded  to 
the  indictment  and  went  to  trial  without  objection,  till  after  ver- 
dict. This  action  is  binding  on  them,  and  it  would  be  a  fraud  on 
the  court  if  it  was  not:  McCorkle  v.  State,  14Ind.39;Shiffv.State, 
84  Ala.  454.  We  would  not,  however,  be  understood  as  calling  in 
■question  the  decisions  which  deny  the  right  of  the  court,  either 
of  itself,  or  on  motion  of  the  solicitor  (State  v.  Sexton,  3  Hawks, 
184,  14  Am.  Dec.  584),  to  make  amendments,  except  in  certain 
•cases,  and  then  only  as  to  matters  of  form  and  not  of  substance: 
1  Chitty  on  Criminal  Law,  292;  Cain  v.  State,  4  Blackf.  512; 
Hawthorn  v.  State,  56  Md.  530. 

Appeal  dismissed. 

APPEAL— PRACTICE  WHERE  PRISONER  IS  AT  LARGE.-On 
the  appeal  of  an  escaped  prisoner,  It  Is  within  the  discretion  of  the 
<'0\irt,  In  the  absence  of  defendant  and  his  counsel,  to  determine 
whether  the  exceptions  shall  be  passed  upon,  the  appeal  dismissed, 
or  the  hearing  postponed  until  the  recapture  of  the  defendant.  It 
may  proceed  to  hear  and  determine  the  case,  and  to  enter  judgment, 
although  the  prisoner  has  escaped  and  Is  at  large,  whether  he  is 
charged  with  a  misdemeanor  or  a  capital  felony,  as  the  court,  in  a 
criminal  case  has  jurisdiction  to  review  only  questions  of  law.     It 
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seems  to  be  the  general  rule  that,  where  a  conrlcted  prisoner  takes 
an  appeal  and  escapes  from  custody  pending  the  appeal,  It  will  be 
dismissed:  State  v.  Jacobs,  107  N.  0.  772;  22  Am.  St.  Rep.  912,  and 
note. 

INDICTMENT— AMENDMENT— PLEA.— An  Indictment  cannot 
be  amended  without  the  concurrence  of  the  grand  jury  by  which  It 
was  found:  Note  to  McGulre  v.  State,  72  Am.  Dec.  125.  A  defendant 
who  pleads  to  an  indictment  Is  deemed  to  admit  its  genuineness  as 
a  record:  Gitchell  y.  People,  146  IlL  175;  37  Am.  St.  Bep.  147. 
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Pennsylvania  Company  v,  MoCann. 

[54  Ohio  State,  10.] 

NEGLIGENCE— EVIDENCE  OP,  POWER  TO  PRBSORIBB 
WHAT  SHALL  BE.— There  Is  no  doubt  of  the  general  power  of  the 
state  to  prescribe  the  rules  of  evidence  which  shall  apply  in  judicial 
proceedings  therein.  It  may,  therefore,  declare  that  the  happening 
of  an  accident  through  a  defect  of  the  cars  or  appliances  of  a  railway 
corporation  shall  be  prima  facie  evidence  of  negligence  on  the  part 
of  the  coL-poration,  in  au  action  brought  against  it  by  one  of  its 
employfis. 

EVIDENCE— CONFLICT  OF  LAWS.— THE  RULES  OF  EVI- 
DENCE IN  FORCE  IN  A  STATE  are  applicable  to  all  causes  tried 
tlierein,  whether  the  cause  of  action  arose  within  or  without  the 
State,  and  whether  the  parties  thereto  are  residents  or  nonresidents. 

CONFLICT  OF  LAWS.— NEGLIGENCE,  PRESUMPTIONS 
RESPECTING,  WHEN  APPLIED  TO  ACCIDENTS  HAPPENING 
WITHOUT  THE  STATE.— A  statute  of  a  state  declaring  that  from 
an  accident  caused  by  a  defect  in  a  car  or  other  appliance  of  a  rail- 
way corporation  negligence  on  its  part  may  be  presumed  is  applica- 
ble to  the  trial  of  an  action  brought  by  an  employs  of  a  railway  to 
recover  compensation  for  damages  resulting  from  an  accident  occur- 
ring from  such  a  defect,  beyond  the  boundaries  of  the  state. 

Action  to  recover  compensation  for  injuries  received  by  the 
plaintiff  while  employed  by  the  defendant  as  a  brakeman.  The 
only  evidence  of  the  negligence  of  the  defendant  consisted  of 
testimony  to  the  effect  that  a  stimip  on  one  of  its  cars  was  de- 
fective, and  through  its  defect  the  injuiy  to  the  plaintiff  resulted. 
The  only  question  before  the  court  was  whether  the  statute  re- 
ferred to  in  the  opinion  was  applicable  to  the  case,  the  accident 
to  the  plaintiff  having  occurred  beyond  the  borders  of  the  state. 
The  trial  court  determined  this  question  in  favor  of  the  defend- 
ant, but  the  circuit  court  on  appeal  reversed  the  judgment  of 
the  trial  court,  and  thereupon  a  further  appeal  was  taken  to  the 
supreme  court. 

(MB) 
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A.  "W.  Jones  aud  Carey  &  Boyle,  for  the  plaintiff  in  error. 

George  F.  Arrel,  W.  T.  Gibson,  and  K.  B.  Mm-ray,  for  the  de- 
fendant in  error. 

^®  BRADBUKY,  J.  The  only  question  arising  upon  the 
record  of  sufficient  importance  to  be  worthy  of  extended  consid- 
eration is  whether  the  act  of  the  general  assembly  of  this  state, 
passed  April  2,  1890  (87  Ohio  Laws,  149),  is  applicable  to  the 
case  or  not,  the  injury  complained  of  having  been  sustained  be- 
yond the  limits  of  this  state.  It  was  contended  in  argument  that 
the  railroad  upon  which  the  plaintiff  below  was  injured  lay 
wholly  outside  the  state.  The  record,  however,  discloses  that 
the  railroad  company,  at  the  time  and  before  the  accident  oc- 
curred, was  operating  a  railroad  running  from  Youngstown,  in 
this  state,  to  a  point  within  the  state  of  Pennsylvania,  and,  in 
connection  therewith,  a  branch,  four  or  five  miles  long,  on  which 
the  accident  occurred,  connecting  the  main  line  with  certain  coal 
mines  from  which  it  transported  coal  to  the  main  line,  and  thence 
in  different  directions  over  the  latter  to  market;  and  that,  in  the 
discharge  of  his  duties  as  servant  of  the  railroad  company,  the 
defendant  in  error  passed  in  and  out  of  the  state  of  Ohio  on  the 
main  line,  as  the  exigencies  of  its  business  required. 

The  second  section  of  the  act  in  question  (87  Ohio  Laws,  149) 
prescribes  the  effect  that  shall  be  given  to  evidence  which  estab- 
lishes a  defect  in  the  locomotive,  cars,  machinery,  or  attachments 
of  certain  railroads,  in  actions  for  injuries  to  its  employes,  caused 
by  such  defects;  and  declares  that  ^'^  when  such  defects  are 
made  to  appear,  the  same  shall  be  prima  facie  evidence  of  negli- 
gence. 

There  can  be  no  doubt  respecting  the  general  power  of  a  state 
to  prescribe  the  rules  of  evidence  which  shall  be  observed  by  its 
judicial  tribunals.  It  is  a  matter  concerning  its  internal  policy 
over  which  its  legislative  department  necessarily  has  authority, 
limited  only  by  the  constitutional  guaranties  respecting  due 
process  of  law,  vested  rights,  and  the  inviolability  of  contracts: 
Railway  Co.  v.  Erick,  51  Ohio  St.  146. 

In  Templeton  v.  Kraner,  24  Ohio  St.  554,  this  court  held  that, 
"under  the  grant  of  legislative  power  in  the  constitution,  the  gen- 
eral assembly  has  complete  control  over  the  remedies  which  are 
to  be  afforded  to  parties  in  the  courts  of  this  state;  and  if  the 
remedies  provided  do  not  interfere  with  vested  rights,  such  effect 
must  be  given  them  as  wiU  carry  out  the  intent  of  the  law-mak- 
ing power." 
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The  rules  of  evidence  pertain  to  the  remedy,  and  usually  are 
the  same  whether  the  cause  of  action  in  which  they  are  applied 
arises  within  or  without  the  state  whose  tribunal  is  investigating 
the  facts  in  contention  between  the  parties  before  it.  Nor  is  it 
material  in  this  respect  whether  the  parties  are  residents  or  non- 
residents of  the  state.  The  law  of  evidence  in  its  ordinary  opera- 
tion is  no  more  affected  by  one  of  these  considerations  than  by 
the  other.  No  extraterritorial  effect  is  given  to  a  statute  creat- 
ing a  rule  of  evidence  by  the  fact  that  the  rule  is  applied  to  the 
trial  of  a  cause  of  action  arisii^^:  in  another  state,  or  to  the  trial 
of  an  action  between  parties  \*iio  are  nonresidents.  If  the  tri- 
bunals of  a  state  obtain  jurisdiction  of  the  parties  and  the  cause, 
it  will  conduct  the  investigation  of  **  the  facts  in  controversy 
between  them  according  to  its  own  rules  of  evidence,  which  is, 
simply,  to  follow  its  own  laws  within  its  own  borders.  This  prin- 
ciple was  followed  by  the  supreme  court  of  Georgia  in  the  case 
of  Richmond  etc,  R.  E.  Co.  v.  Mitchell,  92  Ga.  77,  an  action  quite 
similar  to  the  one  we  are  now  considering.  The  court  saying: 
''Touching  the  evidence  requisite  to  make  a  prima  facie  case  in 
behalf  of  the  plaintiff  below,  the  court  gave  in  charge  to  the  jury 
the  rule  of  law  applicable  in  this  state  between  the  parties  where 
the  action  is  against  a  railroad  company  for  a  personal  injury 
sustained  by  one  of  its  employes  in  consequence  of  the  negligence 

of  the  company This  was  correct,  although  the  injury 

sued  for  was  sustained  in  the  state  of  Alabama.  The  quantity  or 
degree  of  evidence  requisite  to  sustain  an  action  or  to  change  the 
burden  of  proof  is  determined  by  the  law  of  the  forum,  and  not 
by  the  law  of  the  place  where  the  cause  of  action  arose.  It  be- 
longs not  to  the  law  of  rights,  but  to  the  law  of  remedy.'*  The 
court  of  appeals  of  New  York  held  in  1876  that  "an  act  declaring 
any  circumstances  or  any  evidence,  however  slight,  prima  facie 
proof  of  a  fact  is  valid":  Howard  v.  Moot,  64  N.  Y.  262.  The 
cases  that  bear  in  some  degree  upon  the  question  are  so  numerous 
that  it  is  impracticable  to  cite  all  of  them:  Hays  v.  Armstrong, 
7  Ohio,  248;  Parker  v.  Sterling,  10  Ohio,  357;  Lewis  v.  McEl- 
vain,  16  Ohio,  347;  Goshorn  v.  Purcell,  11  Ohio  St.  641;  Mason 
V.  Haile,  12  Wheat.  370;  Vanzant  v.  Waddel,  2  Yerg.  260;  Von 
Hoffman  v.  Quincy,  4  Wall.  535:  Long's  Appeal,  87  Pa.  St.  114; 
Rathbone  v.  Bradford,  1  Ala.  312;  Holland  v.  Dickerson,  41 
Iowa,  367. 

Doubtless,  it  would  be  competent  for  the  general  *®  assembly 
to  limit  the  application  of  a  rule  of  evidence  created  by  it  to 
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causes  of  action  arising  within  the  state.  If,  therefore,  the  act 
under  consideration  does  so  limit  the  rule  of  evidence  it  estab- 
lishes, the  courts  should  observe  this  limitation.  That  the  act 
has  three  sections:  The  first  section  provides  "that  it  shall  be  un- 
lawful for  any  railroad  or  railway  corporation  or  company  own- 
ing and  operating,  or  operating,  or  that  may  hereafter  own  or 
operate,^  a  railroad  in  whole  or  in  part  within  this  state,  to  adopt 
or  promulgate  any  rule"  and  then  denounces  with  a  penalty  the 
violation  of  its  provisions. 

This  section  of  the  statute  attempts  to  regulate  the  conduct 
of  every  railroad  company  or  corporation  that  owns  or  operates 
any  part  of  its  line  within  this  state.  The  general  assembly  has 
no  authority  over  any  others,  and  therefore  could  not  compel 
their  obedience  to  its  commandments.  It  did,  however,  extend 
those  commandments  to  the  extreme  limit  of  its  jurisdiction — 
possibly  beyond  them — for  it  may  be  true  that  although  the  line 
of  a  railroad  may  extend  into  this  state,  yet  the  general  assembly 
may  have  no  authority  to  inflict  upon  it  penalties  on  account  of 
acts  or  omissions  occurring  elsewhere.  If  this  be  so,  the  courts, 
in  construing  this  section,  might  hesitate  to  impute  to  the  legis- 
lature an  intent  to  usurp  an  authority  it  did  not  possess,  and 
would  not  do  so  unless  the  language  of  the  statute  should  be 
unambiguous  in  this  respect.  In  terms,  this  section  does  not  re- 
quire the  forbidden  conduct  to  occur  in  this  state  in  order  to  in- 
cur the  penalty  that  it  denounces  therefor.  The  language  of  the 
section  is  broad  enough  to  include  acts  and  omissions  performed 
or  omitted  in  other  states.  This  circumstance  ^®  is  important 
only  in  so  far  as  it  indicates  a  legislative  purpose  to  extend  the 
relief  afforded  by  the  act  to  the  full  extent  of  its  authority. 

The  second  section,  in  forbidding  the  use  of  defective  cars  and 
locomotives  by  railroad  companies,  refers  to  them  as  "such  cor- 
porations," manifestly  including  every  corporation  owning  or 
operating  a  railroad  any  part  of  which  extends  into  this  state. 
Here  again  the  prohibitive  language  employed  is  broad  enough 
to  include  acts  or  conduct  occurring  in  other  states.  If  it  does 
not  reach  them,  we  are  forced  to  conclude  that  this  result  is  quite 
as  much  due  to  want  of  power  as  to  absence  of  purpose. 

In  the  subsequent  clause  of  the  second  section  of  tKe  act, 
wherein  the  general  assembly  sought  to  prescribe  the  rule  of 
evidence,  before  referred  to,  applicable  to  the  trial  of  actions  in 
the  courts  of  this  state,  brought  by  employes  of  railroad  com- 
panies on  account  of  injuries  sustained  by  reason  of  defective 
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cars,  locomotives,  machinery,  or  attachments,  it  approached  the 
question  of  procedure  in  our  judicial  tribunals,  over  which,  as  we 
have  seen,  the  authority  of  the  general  assembly  is  practically  su- 
preme. This  clause  of  the  statute  is  purely  remedial  and  should 
receive  a  liberal  construction.  The  language  employed  by  the 
act  in  this  connection  is  consistent  with  a  legislative  purpose  to 
extend  the  remedy  to  all  actions  of  the  character  named  in  the 
act  against  all  railroad  companies,  and  no  sufficient  reason  haa 
been  assigned  for  limiting  its  operation  to  causes  of  action  that 
arose  wthin  the  state.  Indeed,  it  would  be  somewhat  anomalous 
to  prescribe  to  the  courts  of  the  state  rules  of  evidence  depending 
upon  the  questions  whether  the  cause  of  action  arose  within  or 
without  ^^  the  state;  and  an  intent  to  create  this  distinction 
should  not  be  imputed  to  the  legislative  power  unless  it  is  fairly 
inferable  from  the  language  it  has  used. 

That  language  is  as  follows:  "And  when  the  fact  of  such  de- 
fect shall  be  made  to  appear  in  the  trial  of  any  action  in  the 
courts  of  this  state  brought  by  such  employe  or  his  legal  repre- 
sentatives against  any  railroad  corporation  for  damages  on  ac- 
count of  such  injuries  so  received,  the  same  shall  be  prima  facie 
evidence  of  negligence  on  the  part  of  such  corporations.  This 
language  contains  nothing  indicating  a  purpose  to  confine  the 
rule  of  evidence  it  creates  to  causes  of  action  that  should  arise  in 
this  state.  On  the  contraiy,  it  expressly  extends  the  rule  to  "any 
action  in  the  courts  of  this  state  brought  by  such  employ^  .... 
against  any  railroad  corporation."  In  fact,  the  language  is  com- 
prehensive enough  to  apply  the  rule  to  a  railroad  company,  in 
this  class  of  actions,  whether  any  part  of  its  line  extended  into 
Ohio  or  not,  and,  if  the  courts  of  our  state  should  acquire  juris- 
diction over  the  person  of  a  railroad  company  whose  line  lay 
wholly  without  the  state,  no  reason  is  perceived  why  the  rule 
should  not  be  applied. 

Judgment  afiirmed. 

.JUDGES  SCHAUK  AND  BTJRKETT  DISSENTED,  on  the  ground 
that  the  statute  In  question  was  by  Its  terms  applicable  only  to  cor- 
porations owning  or  operating  a  railway  In  whole  or  In  part  withla 
the  state,  and  therefore  It  did  not  entitle  the  plaintiff  to  the  benefit 
of  the  rule  of  evidence  In  his  favor  created  by  such  statute,  because 
the  railway  on  which  he  received  his  Injury  was  wholly  outside  of 
the  state. 

EVIDENCE— BULES  OF— POWER  OP  LEGISLATURE  OVER.— 
No  one  has  a  vested  right  In  the  rules  of  evidence.  They  pertain  to 
the  remedy,  and  are,  therefore,  subject  to  the  control  of  the  legis- 
lature: Meadowcroft  v.  People,  163  IlL  66:  54  Am.  St  Rep.  447.  and 
note. 
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Cincinnati  eto.  Kailroad  Company  v.  Bank. 

[54  Ohio  State,  60.] 

BANKING  CHECK,  ACTION  BY  HOLDER  OF.— An  action 
•cannot  be  sustained  against  a  banlc  by  ttie  payee  of  a  negotiable 
<;lieclc,  thougti  the  drawer  has  funds  on  deposit  sufficient  for  its  pay- 
ment against  wliieh  the  banli  has  no  claim. 

ASSIGNMENT,  EQUITABLE,  NOT  AFFECTED  BY  THE 
DKAWING  OV  A  CHECK,— The  giving  of  a  check  upon  a  bank  la 
not,  unless  it  is  accepted,  an  assignment  of  the  depositor's  claim, 
and  passes  no  title,  legal  or  equitable,  to  his  moneys  on  deposit  in 
«uch  bank. 

Ramsey,  Maxwell  &  Ramsey,  for  the  plaintiff  in  error. 
Pogue,  Pottenger  &  Pogue,  for  the  defendant  in  error. 

^  SPEAR,  J.  The  question  presented  is,  whether  or  not  a 
payee  of  a  bank  check  can  maintain  an  action  against  the  bank, 
"where  the  latter,  on  presentation,  refuses  to  pay  it,  the  drawer 
having  at  the  time  a  credit  on  the  books  of  the  bank  more  than 
sufficient  to  meet  the  check. 

Questions  bearing  some  relation  to  this  have  been  considered 
by  this  court,  but  the  precise  question  has  not  heretofore  been 
determined.    • 

Authority  is  found  supporting  the  affirmative  of  this  propo- 
sition. The  grounds  urged  are  not  identical  in  all  cases,  nor  is 
the  reasoning  wholly  consistent,  but  the  following  is  believed  to 
be  a  fair  resume  of  the  conclusions:  Because  of  the  universal 
usage  of  banks  to  cash  the  checks  drawn  by  a  depositor,  where 
iie  has  sufficient  unencumbered  ®**  balance  standing  to  his 
credit,  a  duty  is  impHed  on  the  part  of  the  bank  to  so  pay,  and 
the  holder  takes  the  check  relying  upon  this  usage.  Serious  in- 
jury may  result  to  the  holder  by  the  bank's  refusal  to  pay,  for, 
while  he  may  have  an  action  against  the  drawer,  that  would 
prove  delusive  in  the  frequent  instance  of  the  drawer's  insol- 
vency, and  the  bank's  wrongful  action  would  be  the  real  cause 
of  the  loss.  The  law,  therefore,  implies  a  contract  on  the  part  of 
the  bank  with  its  depositors  to  pay  their  cheeks  as  presented  so 
long  as  the  fund  is  sufficient,  and  should,  for  like  reasons,  imply 
a  contract  with  whomever  may  become  the  holder  of  such 
check  to  pay  on  presentation.  The  check  is  treated  as  an 
equitable  assignment  pro  tanto  of  the  fund  in  the  hands  of  the 
bank,  and,  by  the  act  of  presentation,  the  checkholder  is 
brought  in  privity  with  the  bank,  his  right  to  sue  completed, 
*nd  he  may  sue  the  drawer  and  the  bank  in  one  action,  the  for- 
mer as  drawer  and  the  latter  as  an  implied  acceptor.    He  may 
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also  sue  the  drawer  on  the  cheek's  dishonor,  or  the  bank  for 
money  had  and  received. 

Forcible  and  ingenious  arguments  in  support  of  the  right  to 
maintain  the  action  are  presented  by  Mr.  Morse,  in  his  valuable 
work  on  Banking,  by  Mr.  Daniels  in  his  treatise  on  Negotiable 
Instruments,  volume  2,  section  1638,  where  the  arguments  pro  and 
con  are  stated  and  ably  reviewed,  and  by  a  number  of  decisions, 
some  of  which  are  the  following:  Munn  v.  Burch,  25  111.  35; 
Chicago  etc.  Ins.  Co.  v.  Stanford,  28  111.  168;  81  Am.  Dec.  270; 
Union  Nat.  Bank  v.  Oceana  Co.  Bank,  80  111.  212;  22  Am.  Rep. 
185  (but  see  opinion  in  Essex  County  Nat.  Bank  v.  Bank,  7  Biss. 
195);  Roberts  v.  Corbin,  26  Iowa,  315;  96  Am.  Dec.  146;  Lester 
V.  Given,  8  Bush,  358;  Fogarties  v.  State  Bank,  12  Rich.  «»  518; 
78  Am.  Dec.  468;  Gordon  v.  Muchler,  34  La.  Ann.  608;  Fonner 
V.  Smith,  31  Neb.  107;  28  Am.  St.  Rep.  510. 

The  contrary  doctrine  is  maintained  by  many  text-writers  and 
decisions.  Following  are  some  of  the  authorities:  2  Randolph  on 
Commercial  Paper,  280;  Pomeroy's  Equity  Jurisprudence,  sec. 
1284;  Van  Schaack  on  Bank  Checks,  218;  Bank  v.  Millard,  10 
Wall.  152;  First  Nat.  Bank  v.  Whitman,  94  U.  S.  343;  Laclede 
Bank  v.  Schuler,  120  U.  S.  514;  Florence  Min.  Co.  v. 
Brown,  124  TJ.  S.  385,  391;  Aetna  Nat.  Bank  v.  Fourth 
Nat.  Bank,  46  N.  Y.  82;  7  Am.  Pep.  314;  Attorney  Gen- 
eral V.  Continental  etc.  Ins.  Co.,  71  N.  Y.  325;  27  Am.  Rep. 
55;  Bullard  v.  Randall,  1  Gray,  605;  61  Am.  Dec.  433; 
Carr  v.  National  etc.  Bank,  107  Mass.  48;  9  Am.  Rep.  6; 
Saylor  v.  Bushong,  100  Pa.  St.  23;  45  Am.  Rep.  353;  Kuhn  v. 
Bank,  20  Week.  Not.  Cas.  230;  11  Atl.  Rep.  440;  First  Nat.  Bank 
V.  Shoemaker,  117  Pa.  St.  94;  2  Am.  St.  Rep.  649;  Creveling  v. 
Bloomsbury  Nat.  Bank,  46  N.  J.  L.  255;  50  Am.  Rep.  417;  Moses 
V.  Franklin  Bank,  34  Md.  580;  Purcell  v.  Allemong,  22  Gratt. 
742;  Harrison  v.  Wright,  100  Ind.  538;  50  Am.  Rep.  805;  Gram- 
mel  V.  Carmer,  55  Mich.  201;  54  Am.  Rep.  363;  Brennan  v.  Mer- 
chants' etc.  Bank,  62  Mich.  343;  Bush  v.  Foote,  58  Miss.  5;  38 
Am.  Rep.  310;  Planters'  Bank  v.  Merritt,  7  Heisk.  177;  Pickle  v. 
Muse,  88  Tenn.  380;  17  Am.  St.  Rep.  900;  Cashman  v.  Harri- 
son, 90  Cal.  297;  Boettcher  v.  Colorado  Nat.  Bank,  15  Colo.  16; 
Satterwhite  v.  Melczer  (Arizona,  Apr.  18,  1890),  24  Pac.  Rep. 
184;  Hopkins  v.  Forster,  L.  R.  19  Eq.  74;  Wald's  Pollock  on 
Contracts,  190,  204;  2  Ames'  Bills  and  Notes,  735. 

It  is  not  doubted  that,  as  a  general  proposition,  there  can  be 
no  cause  of  action  upon  a  contract  unless  there  is  privity  of  con- 
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tract  between  the  obligor  and  the  party  complaining.  But  it  is 
urged  in  argument  here  that  while  the  want  of  privity  is  a  good 
objection  to  the  action  in  those  states  which  deny  the  right  of  a 
third  party  for  whose  benefit  a  contract  is  made  to  maintain  an 
action  upon  it,  in  Ohio  the  objection  of  want  of  privity  cannot 
prevail,  for  the  reason,  as  held  by  this  court  in  a  number  of  ®® 
cases  that  an  agreement  made  on  a  valid  consideration  by  one 
person* with  another  to  pay  money  to  a  third  can  be  enforced  by 
the  latter  in  his  own  name,  and  that  the  third  person  is  not 
named  does  not  affect  the  right  to  enforce  it.  The  most  recent 
case  involving  this  principle  is  that  of  Emmitt  v.  Brophy,  43 
Ohio  St.  82.  The  action  was  upon  a  bond  given  by  Emmitt  to 
the  county  commissioners  in  the  sale  of  a  bridge  by  the  Scioto 
Bridge  Company,  in  which  Emmitt  obligated  himself  "to  pay  off 
and  liquidate  all  claims  and  demands  whether  in  judgment  or 
otherwise,  existing  against  said  bridge,  so  that  the  full  use  of 
said  bridge  may  inure  to  the  public  without  let  or  hindrance.'* 
Brophy  at  the  time  was  a  judgment  creditor  and  the  owner  of 
all  of  the  claims  enumerated  in  the  bond.  Owen,  J.,  in  the  opin- 
ion, after  reciting  the  facts,  observes:  *'Tliese  facts  are  strongly 
suggestive  that  it  entered  into  the  contemplation  of  the  parties 
to  this  bond  at  the  time  of  its  execution  that  this  particular  lien 
of  the  plaintiff  upon  the  bridge  was  to  be  discharged  by  Emmitt. 
Jts  existence  was  known  to  them,  and  they  seem  to  have  left 
nothing  to  conjecture.  Indeed,  if  Brophy  and  Potter  had  been 
expressly  named  as  the  lienholders,  it  is  difficult  to  see  how  this 
would  have  added  to  the  definiteness  of  the  bond,  or  made  more 
certain  the  intention  of  the  parties.  This  seems  to  be  a  conclu- 
sive answer  to  the  suggestion  that  there  is  want  of  privity." 

No  one  of  the  cases  cited  carries  the  doctrine  farther  than  the 
foregoing.  In  no  one  of  them  is  it  held  that  a  right  to  sue  in  a 
stranger  can  be  raised  by  mere  implication.  Nowhere  is  it  held 
that  the  obligation  will  attach  in  favor  of  future  creditors  not 
named  and  not  known,  and  as  to  ''^  amounts  not  specified  or 
then  ascertainable,  to  the  extent  of  giving  to  such  creditors  a 
right  of  action  on  the  contract.  It  must  be  apparent,  even  on 
brief  reflection,  that  it  does  not  follow  from  these  decisions  that 
there  is  privity  between  checkholder  and  bank  before  accept- 
ance, and  that,  in  order  to  cover  the  case  at  bar,  a  marked  exten- 
sion of  the  doctrine  must  be  made.  Reasons  urged  for  such  ex- 
tension, however  plausible,  do  not  seem  sufficient. 

On  the  contrary,  strong  reasons  against  the  proposition  may  be 
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adduced;  among  others,  this:  The  transaction  of  giving  the  check 
does  not,  as  will  be  shown  farther  on,  substitute  the  checkholder 
for  the  drawer.  The  latter  may  maintain  an  action  for  the 
breach  of  the  contract  to  honor  his  check,  and,  if  the  holder  has 
a  similar  right,  the  result  is,  that  two  persons  may  maintain  sep- 
arate actions  upon  the  same  instrument  at  the  same  time  to  re- 
cover against  the  same  defendant  as  a  principal  debtor.  The  in- 
ference that  the  right  to  recover  by  the  checkliolder  is  denied 
only  in  the  states  where  a  right  of  recovery  is  refused  to  one  for 
whose  benefit  a  contract  is  made  by  another  arises  from  a  misap- 
prehension of  the  authorities.  In  many  states  where  the  right 
of  a  checkholder  to  sue  the  bank  is  not  assented  to,  the  right 
of  one  for  whose  benefit  a  contract  is  made  to  recover  upon  it  la 
recognized:  See  Lawrence  v.  Fox,  20  N.  Y.  268;  Burr  v.  Beers, 
24:  N.  y.  178;  80  Am.  Dec.  327;  Coster  v.  Mayor,  43  N.  Y.  399; 
Merriman  v.  Moore,  90  Pa.  St.  78;  Huyler  v.  Atwood,  26  N.  J. 
Eq.  504;  O'Neal  v.  Commissioners,  27  Md.  240;  Crawford  v.  Ed- 
wards, 33  Mich.  354;  Miller  v.  Thompson,  34  Mich.  10;  Heim 
v.  Vogel,  69  Mo.  529;  Fitzgerald  v.  Baker,  70  Mo.  685;  Cross  v. 
Truesdale,  28  Ind.  44;  Brice  v.  King,  ''^  1  Head,  152;  Green  v. 
Morrison,  5  Colo.  18. 

It  is  insisted  that  the  case  should  not  turn  alone  on  the  legal 
idea  of  privity,  for,  under  our  system  of  procedure,  it  is  imma- 
terial whether  the  interest  of  the  payee  against  the  bank  is  legal 
or  equitable,  and  that  the  action  here  may  be  maintained  on 
equitable  grounds.  In  a  well-considered  case  (Covert  v.  Rhodes, 
48  Ohio  St.  66),  this  court  held  that  "a  bank  check  or  draft  for 
a  part  of  the  sum  due  the  drawer  does  not,  before  acceptance  by 
the  drawee,  constitute  an  equitable  assignment  of  the  amount 
for  which  it  is  drawn."  The  conclusion  is  amply  sustained  by  the 
reasoning  of  the  opinion,  and  no  discussion  is  necessary.  If  there 
is  no  equitable  assignment  of  the  debt  pro  tanto,  how  can  equit- 
able considerations  prevail?  The  proceeding  is  not  an  equitable 
one;  and  if  it  were,  we  do  not  understand  that  equity  has  dif- 
ferent rules  from  those  of  law  with  respect  to  the  rights  and  ob- 
ligations of  parties  to  negotiable  paper.  As  applicable  to  such 
case  we  believe  that  reason,  and  the  great  preponderance  of 
authority,  establish  the  following  conclusions:  The  relations  of 
bank  and  general  depositor  is  simply  the  ordinary  one  of  debtor 
and  creditor,,  not  of  agent  and  principal,  or  trustee  and  cestui 
que  trust.  The  bank  agrees  with  its  depositor  to  receive  his  de- 
posits, to  account  with  him  for  the  amount,  to  repay  to  him  on 
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demand,  and  to  honor  his  checks  to  the  amount  of  his  credit 
when  the  checks  are  presented;  and  for  any  breach  of  that  agree- 
ment the  bank  is  hable  to  an  action  by  him.  The  deposits  be- 
come the  absolute  property  of  the  bank,  impressed  with  no  trust, 
and  the  bank's  right  to  use  the  money  for  its  own  benefit  is  im- 
mediate and  continuous,  which  right  constitutes  ''^  the  consid- 
eration for  the  bank's  promise  to  the  depositor.  The  bank's 
agreeftient  with  the  depositor  involves  or  implies  no  agreement 
with  the  holder  of  a  check.  The  giving  of  a  check  is  not  an  as- 
signment of  so  much  of  the  creditor's  claim;  it  passes  no  title, 
legal  or  equitable,  to  the  holder  in  the  moneys  previously  de- 
posited, nor  does  it  create  a  lien  on  the  fund,  for  there  is  no 
special  fund  out  of  which  the  check  can  be  paid,  nor  does  it 
transfer  any  money  to  the  credit  of  the  holder;  it  is  simply  an 
order  which  may  be  countermanded  and  payment  forbidden  by 
the  drawer  any  time  before  it  is  actually  cashed  or  accepted.  If 
accepted,  then  the  agreement  is  to  pay  according  to  the  terms  of 
the  check  or  acceptance;  but  until  then  the  payee  looks  exclu- 
sively to  the  drawer.  He  can  maintain  no  action  against  the 
bank,  for  the  bank  owes  to  the  payee  no  legal  duty,  and  an  ac- 
tion at  law  cannot  be  maintained  except  there  is  shown  to  have 
been  a  failure  in  the  performance  of  legal  duty.  Being  liable 
to  the  drawer  to  account  with  him  for  failure  to  honor  his  check, 
the  bank  cannot,  either  on  legal  or  equitable  considerations,  be 
held  at  the  same  time  liable  to  the  holder  of  the  check. 

Tested  by  these  rules,  the  plaintiff  could  have  no  cause  of  ac- 
tion against  the  bank,  and  the  superior  court  committed  no  error 
in  the  judgment  rendered. 

Judgment  afi&rmed. 


CHECKS— AC5TI0NS  ON  BY  PAYEE.— The  holder  of  a  check  on 
a  bank  can  maintain  an  action  for  the  amount  specified  therein 
against  the  banli  before  It  is  accepted  or  certified  as  good  by  the 
hank.  If  the  drawer  of  the  check  has  funds  deposited  In  the  bank  to 
au  amount  suffiicient  to  meet  it  when  presented  for  payment:  Sim- 
mons Hardware  Co.  v.  Bank,  41  S.  C.  177;  44  Am.  St.  Rep.  700. 
Where  a  bank  depositor  draws  a  check  for  a  portion  of  his  deposit 
Jn  favor  of  a  third  person,  and,  upon  presentation,  payment  is  re- 
fused, the  holder  may  recover  of  tne  bank  the  amount  of  the  check: 
Foprartles  v.  State  Bank.  12  Rich.  518;  78  Am.  Dec.  468,  and  note; 
Cliicajro  etc.  Ins.  Co.  v.  Stanford,  28  111.  168;  81  Am.  Dec.  270;  Rob- 
erts V.  Corbln,  26  Iowa,  315;  96  Am.  Dec.  146.  See,  also,  the  extended 
note  to  New  Hope  etc.  Bridge  Co.  v.  Perry,  52  Am.  Dec.  449. 

CHECK  AS  ASSIGNMENT  OF  FUND.— A  check  drawn  by  a 
depositor  on  the  bank,  unless  It  has  been  accepted,  does  not  consti- 
tnti'  an  assignment  so  as  to  vest  the  fund  or  credit  against  which 
It  is  di-awn,  nor  any  part  thereof,  in  the  payee  or  holder:  Bank  v. 
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Windisch-Mulbauser  Brewing  Co.,  50  Ohio  St.  151;  40  Am.  St.  Rep. 
660,  and  note.  A  check  drawn  on  a  bank  is  not  an  equitable  assign- 
lufcut:  Akin  v.  Joues,  93  Tenn.  353;  42  Am.  St.  Hep.  i>21.  See,  es- 
pecially, the  extended  note  to  Hemphill  v.  Yerkes,  18  Am.  St.  Bep. 
609. 


Newman  v.  Kino. 

[54  Ohio  State,  2  3.] 

PROMISSORY  NOTE,  ALTERATION  OF.— If,  after  the  exe- 
cution of  a  promissory  note,  the  date  is  changed  by  the  payee  one 
day  only,  without  the  authority  of  the  maker,  the  identity  of  the 
instrument  is  destroyed,  and  no  recovery  can  be  had  thereon. 

NEGOTIABLE  INSTRUMENT,  ALTERATION  AFFECTS 
INNOCENT  PURCHASER.— If  a  negotiable  Instrument  is  altered 
after  its  execution  by  the  payee,  without  the  consent  of  the  maker. 
It  is  thereby  rendered  void,  even  in  the  hands  of  a  subsequent  bona 
fide  holder. 

NEGOTIABLE  INSTRUMENTS— ALTERATION  OP  TO 
CONFORM  TO  THE  INTENTION  OF  THE  PAYEE.— If  the  payee 
of  u  negotiable  instrument  alters  it  in  a  material  respect  after  Its 
execution,  without  the  consent  of  the  maker,  a  recovery  cannot  be 
sustained  on  such  instrument  on  the  ground  that,  as  altered,  it  con- 
forms to  the  original  intention  of  the  parties. 

Action  by  the  indorsee  of  a  promissory  note  against  the  mak- 
ers thereof.  The  judgment  of  the  trial  court  was  in  favor  of 
the  defendants,  but  it  was  reversed  on  appeal  to  the  court  of 
common  pleas.  Thereupon  a  further  appeal  was  taken  to  the 
supreme  court. 

E.  M.  Stanbery  and  Tannehill  &  Lyne,  for  the  plaintiffs  in 

error. 

McElhiney  &  Danford,  for  the  defendant  in  error. 

«''«  BRADBUEY,  J.  The  promissory  note,  the  subject  of 
this  action,  was  executed  by  Ida  Newman,  Martha  Martin,  and 
George  Martin,  and  delivered  to  the  payee,  J.  C.  Frampton.  By 
successive  indorsements,  made  in  due  course  of  business  and  be- 
fore due,  the  note  was  transferred  to  defendant  in  error,  Charles 
J.  King,  for  value. 

The  makers  of  the  note  answered,  contesting,  among  other  de- 
fenses, its  validity,  on  the  ground  that  the  payee,  after  its  deliv- 
ery to  him,  and  without  their  consent  and  knowledge,  altered  its 
date  from  June  22, 1890,  to  June  23,  1890.  This  was  denied  by 
the  holder  of  the  note,  defendant  in  error,  in  his  reply.  Upon  the 
issue  thus  arising,  and  after  the  testimony  bearing  thereon  had 
been  given  to  the  jury,  the  holder  of  the  note,  defendant  in  error, 
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requested  the  court  to  charge  the  jury  as  follows: 

"If  the  jury  find  from  the  evidence  that  J.  C.  Frampton  did 
alter  the  date  of  this  note  from  ^''''  June  22,  1890,  to  June  23, 
1890,  and  further  find  that  such  alteration  was  only  for  the  pur- 
pose of  making  the  note  bear  its  true  date,  and  that  such  altera- 
tion did  in  fact  make  such  note  bear  its  true  date,  then  such  al- 
teration is  an  immaterial  alteration,  and  is  not  a  good  defense  in 
this  action,"  but  the  court  refused  to  so  charge  as  requested,  to 
which  recusal  the  plaintiff  at  the  time  excepted. 

Thereupon  the  court  charged  the  jury  upon  this  point  as  fol- 
lows: "Now  I  say  to  you  as  matter  of  law  in  this  case,  gentle- 
men, that  if  you  shall  find  from  the  evidence  in  this  case  that 
since  the  defendants  signed  the  note  sued  upon  in  this  action,  the 
same  has  been  altered  by  the  payee  thereof,  J.  C.  Frampton,  with- 
out the  knowledge  or  consent  of  either  of  these  defendants,  by 
changing  the  date  thereof  from  June  22,  to  June  23,  that  such 
alteration  and  change  would,  in  law,  amount  to  and  would  be  a 
material  alteration,  and  such  alteration  would  render  the  note 
void  as  to  these  defendants,  and  would  operate  to  discharge  them 
from  all  liability  thereon,  although  you  may  believe  from  the 
evidence  that  the  plaintiff  took  the  note  in  the  regular  course  of 
business  before  due,  for  a  valuable  consideration,  and  without 
notice  of  such  alteration."  To  which  charge  as  given  the  plain- 
tiff at  the  time  excepted. 

The  verdict  and  judgment  were  against  the  validity  of  the 
note.  This  judgment  the  circuit  court  reversed,  on  the  ground, 
among  others,  that  the  court  of  common  pleas  erred  in  refusing 
to  charge  the  proposition  requested,  and  in  charging  as  it  did 
upon  the  subject.  This  is  the  only  question  arising  on  the  record 
of  sufficient  importance  to  require  attention.  That  the  date 
borne  by  a  promissory  note  is  a  material  matter  is  not  seriously 
^"^^  contested.  That  it  is  material  we  think  clear  upon  both  rea- 
son and  authority;  the  time  of  payment  and  the  bar  of  the  stat- 
ute of  limitations  both  depend  upon  its  date.  If  the  date  of  a 
promissory  note  may  be  changed  one  day,  why  not  two  days?  If 
two  days  are  not  material,  what  number  shall  be  held  material? 
No  satisfactory  answer  can  be  made.  By  changing  its  date  the 
identity  of  the  instrument  is  destroyed,  and  it  is  no  longer  the 
contract  made  by  the  parties:  Bowers  v.  Jewell,  2  N.  H.  543; 
Wood  V.  Steele,  6  Wall.  80;  Inglish  v.  Breneman,  5  Ark.  377;  41 
Am.  Dec.  96;  Miller  v.  Gilleland,  19  Pa.  St.  119;  Brown  v. 
Straw,  6  Neb.  536;  29  Am.  Kep.  369. 
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The  authorities  hearing  upon  this  proposition  are  quite  nu- 
merous, but  to  cite  them  further  would  be  a  work  of  supereroga- 
tion. 

If,  by  reason  of  the  alteration,  it  has  ceased  to  be  the  contract 
•of  the  parties,  the  defense  thus  arising  is  available  against  an  in- 
nocent purchaser:  Charlton  v.  Reed,  61  Iowa,  166;  47  Am.  Rep. 
SOS;  Cronkhite  v.  Nebeker,  81  Ind.  319;  42  Am.  Rep.  127;  Has- 
kell V.  Champion,  30  Mo.  136;  Wood  v.  Steele,  6  Wall.  80.  Other 
Authorities  could  be  cited,  but  we  do  not  think  it  at  all  necessary 
to  support,  by  an  extended  list  of  precedents,  a  proposition  so  ob- 
viously consistent  with  sound  reason. 

The  defendant  in  error  contends  that,  although  the  date  which 
a  promissory  note  bears  may  be  a  material  matter,  yet  that  as  the 
note  in  controversy,  according  to  the  intention  of  all  the  parties 
to  it,  should  have  been  dated  June  23,  instead  of  June  22,  1890, 
an  alteration  made  by  the  payee  honestly  and  in  good  faith  after 
its  delivery  to  him,  that  merely  caused  the  instrument  to  express 
the  date  intended,  even  if  done  without  the  knowledge  or  consent 
of  the  makers,  would  not  render  ^^^  the  note  void.  This  conten- 
tion finds  support  from  reputable  authorities.  In  Duker  v.  Franz, 
7  Bush,  273,  3  Am.  Rep.  314,  a  promissory  note  had  been  dated 
in  1868,  and  the  payee  altered  the  date  to  1869  by  changing  the 
figure  "8"  to  "9"  without  the  knowledge  or  consent  of  the 
maker.  The  court  maintained  the  validity  of  the  note  on  the 
ground  that  in  its  altered  condition  it  conformed  to  the  inten- 
tion of  the  parties.  The  same  doctrine  is  maintained  in  Missis- 
sippi: McRaven  v.  Crisler,  53  Miss.  542;  in  Maine:  Hervey  v.  Har- 
vey, 15  Me.  357.  In  the  latter  case,  however,  great  weight  was 
given  to  the  fact  that  the  maker  knew  of  the  mistake,  while  the 
other  parties  did  not,  and  the  court  seemed  to  be  of  opinion  that 
his  attempt  to  avail  himself  of  the  alteration  as  a  defense  consti- 
tuted a  fraud  upon  the  plaintiff:  Hervey  v.  Harvey,  15  Me.  359; 
Clute  V.  Small,  17  Wend.  238;  Bowers  v.  Jewell,  2  N.  H.  543. 
Other  cases  cited  as  sustaining  this  doctrine  do  not  support  it  to 
the  extent  claimed  for  them. 

Thus,  in  Johnson  v.  Johnson,  66  Mich.  525,  which  was  an  ac- 
tion to  charge  the  estate  of  the  principal  maker  of  a  promissory 
note  for  the  debt  evidenced  thereby,  a  note  had  been  given  on 
October  23,  1876,  for  the  balance  due  on  account  stated  be- 
tween the  parties,  but  by  mistake  was  dated  October  23,  1875. 
The  trial  court  found  that  the  payee  honestly,  and  with  no  fraud- 
ulent intent,  changed  the  "5"  to  a  "6."    This  was  done  without 
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the  knowledge  or  consent  of  the  makers.  Afterward,  the  prin- 
cipal made  two  payments  on  the  note,  upon  which  circumstances 
some  stress  was  placed  by  the  court,  although  it  does  not  appear 
.  that  he  knew  of  the  alteration  when  the  payments  were  made. 
The  wife  of  Johnson  had  signed  the  note  as  surety.  The  court 
seemed  to  be  of  opinion  -**^  that  the  alteration  changed  the  con- 
tract and  discharged  the  wife,  for  the  court  said  "the  fact  that 
Mrs.  Johnson  was  not  bound  by  the  note  would  not  discharge  her 
husband,  for  whom  she  signed  as  surety."  The  claim  was  allowed 
against  the  estate  of  the  principal.  The  reasoning  of  the  court 
is  not  very  clearly  set  forth,  but  sufficient  appears  to  show  that 
the  decision  was  quite  as  much  due  to  the  theory  that  the  orig- 
inal consideration,  the  account  stated,  would  support  the  claim 
as  to  any  other  principle,  the  court  saying:  "And  furthermore 
the  account  stated,  which  was  the  foundation  of  the  note,  would 
form  a  new  basis  of  indebtedness." 

In  some  cases,  the  alteration  was  sustained  on  the  ground  that 
it  was  made  by  an  agent  of  the  maker,  or  drawer,  before  delivery: 
Brett  V.  Pecard,  Eyan  &  M.  37;  Van  Brunt  v.  EofP,  35  Barb.  501. 
In  other  cases,  the  note  or  bill  of  exchange  was  held  valid,  not- 
withstanding the  insertion  of  a  word  without  the  knowledge  of 
the  maker  or  drawer,  upon  the  ground  that  the  word  inserted 
was  implied  by  the  contents  of  the  instrument. 

The  question  raised  by  the  instructions  given  and  refused  re- 
late solely  to  the  effect  to  be  given  to  a  promissory  note  after  its 
date  has  been  altered  by  the  payee  without  the  knowledge  or  con- 
sent of  the  maker. 

The  question  is  one  of  public  policy.  Doubtless,  all  minds  will 
concur  in  the  proposition  that  after  a  written  instrument  has 
been  altered  in  a  material  matter,  it  no  longer  retains  its  identity; 
it  is,  in  fact,  a  new  contract,  and  imposes  obligations  and  secures 
rights  different  from  those  it  imposed  or  secured  at  its  origin. 
Nor  will  any  reasonable  *®*  mind  contend  that  one  of  the  par- 
ties to  a  written  instrument  may  alter  it  without  the  consent  of 
the  others  so  that  it  will  express  anything  not  intended  by  the 
parties.  The  contention  is,  however,  that  it  may  be  altered  by 
one  party  alone  without  the  knowledge  or  consent  of  the  others, 
if,  in  its  altered  condition,  it  conforms  to  the  intention  of  the 
parties,  and  the  alteration  was  honestly  made;  and  that  that  be- 
ing true,  it  may  be  enforced  in  its  altered  condition.  The  reason- 
ing is,  that  as  in  its  changed  condition  it  expresses  the  intention 
of  the  parties,  no  injury  has  been  done  by  the  alteration.    That^ 
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no  doubt,  is  true  in  every  case  of  an  alteration  in  so  far  as  it  con- 
cerns the  parties  affected  by  it.  If,  in  its  altered  state,  it  re- 
quires the  obligor  to  do  the  particular  thing  he  agreed  to  do,  no 
personal  wrong  has  been  inflicted  on  him.  In  this  view  of  the 
matter,  the  number  and  extent  of  the  alterations  are  immaterial, 
for  however  great  and  numerous  they  may  happen  to  be,  the  in- 
strument in  its  changed  condition  requires  the  obligor  to  do  just 
what  he  promised,  and  therefore,  in  good  conscience,  ought  to 
do.  The  question,  however,  does  not  rest  solely  upon  this  aspect 
of  the  matter.  Regard  should  be  had  to  the  policy  of  maintain- 
ing the  integrity  of  written  instruments;  particularly  those  whose 
character,  or  nature,  is  such  that  their  possession  and  custody 
belong  to  one  party  only. 

Promissory  notes  are  of  this  class.  This  policy,  we  think,  de- 
nies to  the  custodian  of  a  written  instrument,  to  whose  possession 
its  nature  necessarily  confides  it,  the  power  to  alter  its  terms  in 
any  material  matter  whatever,  in  order  that  it  may  conform  to  his 
notion  of  what  the  parties  intended  when  it  was  executed. 

^^^  Deliberate  tampering  with  written  instruments  by  their 
obligees  upon  any  pretense  whatever  should  not  be  encouraged. 
If  the  right  to  do  so  in  respect  to  any  material  matter  should 
be  established,  the  principles  by  which  satisfactory  limits  can  be 
fixed  to  such  right  are  not  apparent.  And  if  established,  the  na- 
ture of  the  right  is  such  that  probably  it  would  be  rarely  exer- 
cised by  the  prudent  and  conscientious  custodian  of  a  written 
instrument  in  any  case;  but  instead  it  would  be  used  chiefly,  if  not 
altogether,  by  those  at  whose  hands  its  exercise  would  be  fraught 
with  peril  to  the  integrity  of  written  instruments,  namely,  those 
who,  if  not  actually  unscrupulous,  are  at  least  regardless  of  the 
rights  of  others. 

Where,  by  mistake,  a  written  instrument  does  not  conform  to 
the  intention  of  the  parties,  and  they  cannot  agree  respecting 
the  mistake  and  its  correction,  an  adequate  remedy  has  been  pro- 
vided, according  to  the  principles  of  equity  jurisprudence,  by 
courts  having  jurisdiction  to  correct  such  mistakes  where  rules 
of  evidence  appropriate  to  establish  the  fact  of  mistake  are  pre- 
scribed and  enforced. 

In  this  state,  an  alteration  appearing  on  the  face  of  a  prom- 
issory note  is  presumed  to  have  been  made  at  or  before  the  time 
of  its  execution,  and  the  burden  of  proof  is  cast  upon  one  wha 
seeks  to  establish  the  contrary:  Franklin  v.  Baker,  48  Ohio  St. 
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296;  29  Am.  St.  Rep.  547;  and  this  seems  to  be  the  rule  that  gen- 
erally prevails  throughout  the  United  States:  Bailey  v.  Taylor,  11 
Conn.  531;  29  Am.  Dec.  321;  Speake  v.  United  States,  9  Cranch, 
37;  Wickes  v.  Caulk,  5  Har.  &  J.  36. 

This  presumption,  that  an  alteration  appearing  on  the  face  of 
a  written  instrument  was  made  at  or  before  its  execution,  is  an 
additional  and  obvious  ^^^  reason  for  denying  to  the  custodian 
of  any  instrument  to  which  the  presumption  applies  any  author- 
ity to  change  its  terms  in  a  material  respect. 

Otherwise  a  party  by  his  own  act  may  change  the  burden  of 
proof,  and  thus  deprive  the  other  party  of  a  valuable  right.  Be- 
fore the  alteration  was  in  fact  made,  should  he  have  sought  a  cor- 
rection through  the  medium  of  a  court  of  justice,  the  burden 
would  have  rested  upon  him  to  establish  the  mistake  by  clear  and 
convincing  evidence.  Having  made  the  alteration,  when,  per- 
haps years  afterward,  he  seeks  the  enforcement  of  the  instru- 
ment in  its  altered  state,  this  ex  parte  act,  by  its  inherent  force, 
raises  a  presumption  that  the  alteration  had  been  made  at  or  be- 
fore its  execution,  and  thus  the  burden  of  establishing  the  fact 
that  the  alteration  was  made  afterward  is  thrown  upon  the  party 
who  alleges  it. 

We  are  not  at  this  time  concerned  as  to  the  effect  that  a  ma- 
terial, though  innocently  made,  alteration  of  a  written  instru- 
ment may  have  upon  the  rights  of  the  beneficiary  in  it,  to  recover 
on  account  of  the  original  consideration  moving  between  the 
parties,  nor  with  his  right  to  restore  the  instrument  to  its  origi- 
nal condition  and  to  enforce  it  when  thus  restored.  Because  the 
only  question  raised  by  the  record  relates  to  the  right  to  recover 
upon  the  instrument  itself  in  its  altered  condition;  for  the  in- 
structions given  and  refused  by  the  trial  court,  to  which  excep- 
tions were  taken,  bore  upon  this  last  question  only. 

The  action  was  brought  by  an  indorsee  who  sought  a  recovery 
upon  the  instrument  itself.  The  makers  denied  that  the  instru- 
ment was  the  one  they  had  executed,  because  its  date  had  been 
altered  without  their  knowledge  or  consent.  This  ^**  was  the* 
issue  to  which  the  instructions  in  controversy  relate,  and  we 
think  the  court  of  common  pleas  laid  down  the  correct  rule  upon 
the  subject.  The  view  we  have  adopted  finds  support  among  the 
text- writers,  and  in  the  decisions  of  courts  of  high  authority: 
Inglish  v.  Breneman,  5  Ark.  377;  41  Am.  Dec.  96;  Charlton  v. 
Heed,  61  Iowa,  166;  47  Am.  Kep.  808;  Wood  v.  Steele,  6  Wall. 
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80;  Haskell  v.  Champion,  30  Ho.  136-138;  1  Thompson  on 
Trials,  sec.  1395;  Evans  v.  Foreman,  60  Mo.  449;  Moore  v.  Bick- 
ham,  4  Binn.  1;  Miller  v.  Gilleland,  19  Pa.  St.  119. 

However,  the  judgment  of  reversal  was  not  placed  solely  upon 
the  ground  of  error  in  the  charge  given  and  refused,  but  rested, 
also,  upon  the  action  of  the  court  of  common  pleas  in  exclud- 
ing evidence  offered  by  the  defendant  in  error,  plaintiff  below, 
which  evidence  we  think  was  material  and  competent. 

Therefore,  the  judgment  of  reversal  was  correct  and  will  be 
aflfirmed. 


NEGOTIABLE  INSTRUMENTS— ALTERATION— CHANGE  OP 
DATE— EFFECT.— If  the  date  of  a  promissory  note  Is  altered  after 
tt  passes  from  the  maker  and  without  his  privity  and  consent,  the 
note  is  a  nullity  as  to  hira:  Mitchell  v.  Ringgold,  3  Har.  &  J.  159;  5 
Am.  Dec.  433;  Bank  v.  McChord,  4  Dana,  191;  29  Am.  Dec.  398,  and 
note.  A  promissory  note,  the  date  of  which  has  been  altered  without 
the  consent  of  the  indorser,  is  thereby  rendered  void  though  in  the 
hands  of  an  innocent  indorsee:  Stephens  v.  Graham,  7  Serg.  &  R.  505; 
10  Am.  Dec.  485.  An  alteration  can  be  effected  by  the  Insertion  of 
the  date,  where  it  has  been  omitted,  as  well  as  by  the  changing  of  a 
date  already  affixed:  Inglish  v.  Breneman,  5  Ark.  377,  41  Am.  Dec. 
06.  Alteration  as  to  the  date  of  payment  in  a  note,  in  the  absence 
of  proof  of  fraud  on  the  part  of  the  payee  or  holder,  does  not  prevent 
a  recovery  thereon  in  its  original  form:  Wolferman  v.  Bell,  6  Wash. 
84;  36  Am.  St.  Rep.  126,  and  note.  See,  also,  the  extended  notes  to 
Draper  v.  Wood,  17  Am.  Rep.  101,  and  Ames  v.  Colbum,  71  Am, 
Dec.  724. 

NEGOTIABLE  INSTRUMENTS— ALTERATION— EFFECT  ON 
INNOCENT  PURCHASER.— The  material  alteration  of  a  negotiable 
instrument  will  render  it  invalid,  even  In  the  hands  of  an  innocent 
holder,  as  against  any  party  thereto  not  consenting  to  the  alteration: 
Trigg  V.  Taylor,  27  Mo.  245;  72  Am.  Dec.  263.  To  the  same  effect 
pee  Gettysburg  Nat.  Bank  v.  Chlsolm,  169  Pa.  St.  64;  47  Am.  St. 
Rep.  929,  and  note. 


Francisco  v,  Etan. 

[54  Ohio  State,  807.] 

MORTGAGE  OF  CHATTELS— RIGHT  OF  MORTGAGOR  TO 
MAKE  SALES.— The  fact  that  a  mortgage  of  chattels  stipulates  that 
the  mortgagor  may  remain  in  possession,  and  make  sales  of  the 
mortgaged  property  in  the  usual  course  of  business  does  not  render 
tlie  mortgage  fraudulent  and  void  as  against  any  creditors  of  the 
mortgagor,  except  those  who  have  seized  the  property  under  a  writ 
^Df  attachment  or  execution  before  possession  thereof  has  been  taken 
by  the  mortgagee  either  by  consent  of  the  mortgagor  or  pursuant  to 
a  provision  contained  in  the  mortgage. 

MORTGAGE  OF  CHATTELS  TO  BE  ACQUIRED.— A  mort- 
gage purporting  to  embrace  stock  In  trade  of  the  mortgagor  and  also 
such  as  shall  be  acquired  in  the  same  business  by  him  does  not  of 
Itself  create  a  lien  on  the  subsequently  acquired  property,  but.  If  the 
Instrument  authorizes  the  mortgagee  to  take  possession  of  such  prop- 


712  Francisco  v.  Ryan.  [Ohio, 

erty,  It  Is  a  continuing,  executory  contract;  and  If  such  after-acquired 
property  Is  delivered  by  the  mortgagor  to  the  mortgagee,  he  thereby 
acquires  a  yalid  lien  thereon.  The  rule  is  the  same  where  the  mort- 
gagee takes  possession  without  the  consent  of  the  mortgagor,  but 
pursuant  to  a  right  reserved  by  the  mortgage. 

MORTGAGE  OF  CHATTELS,  WHEN  AUTHORIZES  THE) 
TAKING  OF  POSSESSION  OF  AFTER-AGQUIRED  PROPERTY. 
A  mortgage  of  a  stock  of  merchandise  and  also  of  such  articles 
as  shall  be  subsequently  acquired  as  a  part  of  such  stock,  and  which 
authorizes  the  mortgagee  to  take  possession  in  certain  contingen- 
cies of  the  mortgaged  property,  authorizes  the  taking  possession  by 
him  of  sulbsequently  acquired  property.  A  mortgage  of  chattels,  au- 
thorizing the  mortgagee  to  take  possession  of  the  property  t^hen  he 
deems  it  necessary  for  his  better  security,  gives  him  the  right  to 
take  such  possession  whenever,  in  his  judgment,  it  Is  best  for  him  to 
do  so;  and  the  rightful  exercise  of  that  authority  does  not  depend  on; 
his  having  reasonable  grounds  of  deeming  it  necessary  for  his  se- 
curity. 

E.  P.  Hatfield,  for  the  plaintiffs  in  error. 

Hart  &  Canfield,  for  the  defendants  in  error. 

3«»  WILLIAMS,  C.  J.  The  record  shows  that  WilHam  R. 
Ryan,  the  defendant  in  error,  sold  a  stock  of  drugs  and  merchan- 
dise, consisting  of  such  articles  as  are  usually  kept  in  a  retail 
drug  store,  to  Eugene  Louselle,  who  gave  Ryan  a  mortgage  on 
the  property  to  secure  the  payment  of  three  notes,  maturing  at 
different  dates,  and  which  were  given  by  the  mortgagor  for  the 
purchase  price  of  the  goods.  The  mortgage,  which  was  duly 
executed,  verified,  and  filed  with  the  proper  officer,  contained 
the  following  stipulation:  "It  is  hereby  understood  that  what- 
ever portions  of  said  stock  that  may  be  sold  in  general  trade,  that 
the  goods  purchased  by  the  said  grantor  shall  replace  those  that 
were  so  sold  in  general  trade,  and  that  this  mortgage  shallbe alien 
on  same.  To  have  and  to  hold  all  and  singular  the  goods,  chattels, 
and  property  above  granted,  bargained,  and  sold,  or  intended  to  be 
granted,  bargained,  and  sold,  unto  the  said  grantee,  his  heirs  and 
assigns."  It  contained  the  further  stipulation  that  if  default  should 
be  made  in  the  payment  of  either  of  the  notes,  or  if,  before  such 
default,  the  mortgagee  should  "deem  it  necessary  for  his  more 
complete  and  perfect  security,  he  is  hereby  authorized  and  em- 
powered to  enter  the  store  or  other  place  where  the  goods  may  be, 
and  take  and  carry  away  said  mortgaged  property,  and  sell  and 
dispose  of  the  same  at  public  or  private  sale,  and  out  of  the 
money  arising  therefrom  to  retain  and  pay  the  mortgage  debt, 
and  all  charges  touching  the  same,  together  with  a  sufficient  sum 
to  indemnify  the  mortgagee  for  any  damages  sustained  by  him 
by  reason  of  any  of  the  covenants  of  the  mortgagor,  rendering 
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the  overplus,  if  any,  to  the  mortgagor."  After  the  execution  and 
filing  of  the  mortgage,  the  mortgagor,  who  retained  possession 
of  the  stock  ^^^  of  goods  included  in  the  mortgage,  sold  at  re- 
tail therefrom,  and  from  time  to  time  added  to  the  stock  other 
goods  purchased  to  supply  the  place  of  those  sold;  and  he  thua 
continued  in  possession,  carrying  on  the  business,  until  the  last 
mortgage  note  matured,  when  the  mortgagee,  after  calling  several 
times  to  see  the  mortgagor  and  failing  to  find  him,  and  becoming 
apprehensive  of  his  security,  took  possession  of  the  mortgaged 
property,  including  the  property  purchased  to  supply  the  place 
of  what  had  been  sold  by  the  mortgagor.  When  that  had  been 
done,  and  while  the  mortgagee  was  so  in  possession,  the  plaintiff 
in  error,  Francisco,  who  was  a  constable,  levied  an  attachment  on 
the  property  issued  against  the  mortgagor  at  the  suit  of  the  other 
plaintiflis  in  error,  who  were  creditors  of  the  mortgagor,  and  took 
the  property  into  his  custody  under  the  writ.  Thereupon  Eyan 
brought  the  action  below  to  replevin  the  goods,  obtained  their 
possession,  sold  the  same,  and  applied  the  proceeds  to  the  pay- 
ment of  the  mortgage  indebtedness.  The  attaching  creditors, 
who  were  made  parties  to  that  action,  set  up  their  claims,  con- 
troverted the  right  of  the  mortgagee  to  the  property,  and  prayed 
judgment  accordingly.  At  the  trial,  the  plaintiff  requested  the 
court  to  charge  the  jury  that  the  "plaintiff  had  the  right  to  seize 
said  property  under  his  mortgage,  and  if  the  jury  found  that  he 
did  possess  himself  of  the  same  before  defendant's  attachments, 
their  verdict  should  be  for  the  plaintiff."  The  defendants  re- 
quested as  an  instruction  that  the  mortgage  "was,  as  a  matter  of 
law,  fraudulent  and  void  as  to  the  defendants,  and  that  neither 
as  to  goods  subject  to  sale  in  being  and  possessed  by  Louselle  at 
the  date  of  said  mortgage,  nor  as  to  renewals  of  or  additions  to 
the  same  did  ^^^  plaintiff,  under  his  said  mortgage,  have  the 
right  to  seize  the  same;  and  that  unless  they  found  that  Louselle 
delivered  said  goods  to  plaintiff  or  assented  to  his  taking  posses- 
sion thereof  in  some  way  other  than  signing  said  mortgage,  the 
verdict  should  be  for  the  defendants  for  the  amount  of  their 
claim."  Neither  instruction  was  given,  but,  as  the  record  dis- 
closes, the  court  "not  being  prepared  to  charge  upon  said  propo- 
sitions, by  consent  a  juror  is  withdrawn,  the  jury  discharged, 
and  the  matter  in  controversy  submitted  to  the  court.  On  consid- 
eration whereof  the  court  finds  for  the  plaintiff  and  assesses  his 
damages  at  five  cents";  and  judgment  was  rendered  for  the  plain- 
tiff, which  the  circuit  court  affirmed. 
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The  arguments  of  counsel  for  the  respective  parties  here  are 
directed  to  the  support  of  the  proposition  embraced  in  the  in- 
struction which  was  requested  in  behalf  of  the  parties  they  rep- 
resent. 

The  attaching  creditors  were  not  seeking  to  reach  any  surplus 
remaining  after  the  application  of  the  proceeds  of  the  mortgaged 
property  to  the  payment  of  the  mortgage  debt;  it  does  not  ap- 
pear tl^at  there  was  any  surplus;  nor  were  they  attempting  to  re- 
claim property  which  had  been  sold  to  the  mortgagor  while  he 
was  in  possession,  or  subject  such  property  to  the  payment  of 
their  claim.  The  contention  is  confined  to  the  sufficiency  of  the 
mortgage  and  the  possession  taken  under  it  to  create  a  valid 
lien  as  against  the  claim  of  the  plaintiffs  in  error.  The  alleged 
infirmities  of  the  mortgage  are:  1.  That  it  gave  the  mortgagor 
power  to  sell  in  the  usual  course  of  business  while  in  possession 
of  the  mortgaged  property,  and  is  therefore  void;  2.  That  it  was 
ineffectual  to  create  any  lien  on  that  part  of  the  property  which 
was  acquired  ^^^  by  the  mortgagor  after  the  execution  of  the 
mortgage,  and  the  mortgagee's  possession,  though  taken  prior  to 
the  levy  of  the  attachment,  did  not  cure  the  defect,  because  it  was 
not  delivered  by,  nor  obtained  with  the  consent  of,  the  mort- 
gagor; and  3.  That  it  conferred  no  authority  on  the  mortgagee 
to  take  possession  of  such  after-acquired  property. 

1.  A  diversity  of  opinion  has  been  expressed  and  is  entertained 
in  regard  to  the  effect  of  a  power  of  sale  reserved  to  a  mortgagor 
of  chattel  property  who  remains  in  possession  of  the  same. 

It  is  said  by  Campbell,  J.,  in  Gay  v.  Bidwell,  7  Mich.  519,  525, 
that  "no  court  has  given  any  satisfactory  reason  why  such  a  pro- 
vision should  necessarily  vitiate  a  chattel  mortgage,  although  it 
is  undoubtedly  liable  to  abuse.  The  recording  law  enables  a 
vigilant  person  to  ascertain  the  existence  of  such  securities. 
Many  small  merchants,  especially  beginners  in  the  business,  have 
no  other  means  of  securing  their  creditors  for  the  stock  they  pur- 
chase, and  can  only  meet  their  debts  out  of  current  sales.  If  any 
creditor  is  likely  to  be  injured  by  allowing  the  debtor  to  dispose 
of  the  mortgaged  property,  it  is  rather  the  creditor  whose  se- 
curity is  thus  cut  down  than  the  one  who  has  no  claim  on  the 
8i)eeific  property.  To  hold  that  a  merchant  cannot  mortgage  his 
goods  without  closing  his  doors  would  be  to  hold  that  no  mort- 
gage of  a  merchant's  stock  can  be  made  at  all."  And  in  a  late 
case,  Etheridge  v.  Sperry,  139  U.  S.  266,  it  is  said  by  Mr.  Justice 
Brewer,  speaking  of  a  power  of  sale  by  a  mortgagor  of  chattels 
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in  possession,  that:  **If  this  were  an  open  question,  we  could  not 
be  blind  to  the  fact  that  the  tendency  of  this  commercial  age  ia 
**^  toward  increased  facilities  in  the  transfer  of  property,  and 
to  uphold  such  transfers  so  far  as  they  are  made  in  good  faith"; 
that,  "the  interests  of  the  general  public  are  not  prejudiced  by 
any  such  transaction  between  debtor  and  creditor";  and  that,  if 
the  question  were  "a  new  one,  unaffected  by  any  settled  law  of 
the  state,  we  incline  to  the  opinion  that  the  question  is  not  one 
of  law,  so  much  as  it  is  one  of  fact  and  good  faith.*' 

It  was  held  by  this  court,  in  Collins  v.  Myers,  16  Ohio,  547^ 
that:  "A  mortgage  of  personal  property,  where  the  mortgagor 
retains  possession  of  the  property  mortgaged,  with  the  power  of 
sale,  is  void  as  against  subsequent  purchasers  and  execution 
creditors."  At  least,  in  the  syllabus  such  is  declared  to  be  the 
holding,  and  the  opinion  seems  to  warrant  that  conclusion;  from 
which  it  may  be  inferred  that  such  a  mortgage  is  valid  as  between 
the  parties,  and  as  against  creditors  of  the  mortgagor  until  seized 
on  process  issued  at  their  suit.  In  the  subsequent  case  of  Brown 
V.  Webb,  20  Ohio,  389,  it  is  decided  that  while  such  a  mortgage^ 
with  possession  and  a  power  of  sale  in  the  mortgagor,  is  void  as 
against  subsequent  purchasers  from  the  mortgagor,  yet,  "when 
possession  is  taken  by  the  mortgagee,  the  mortgage  becomes 
valid,  so  as  to  protect  the  mortgaged  property  from  execution 
creditors  not  having  made  a  levy,  and  against  subsequent  pur- 
chasers from  the  mortgagor.'*  Possession  so  taken  by  the  mort- 
gagee has  the  effect  of  completing  his  title,  and  relieving  the 
property  from  liability  to  seizure  at  the  suit  of  the  mortgagor's 
creditors.  That  rule  has  not  been  qualified  or  questioned  in  any 
subsequent  case,  but  is  rather  confirmed  by  that  of  Webb  v. 
Brown,  3  Ohio  St.  246,  where  it  is  said  by  Warden,  J.,  that  "the 
doctrine  ''^^'*  which  is  to  be  collected  from  authority  and  reason 
seems  to  be  that  a  sale  of  goods,  made  with  intent  to  defraud  the 
vendor's  creditors,  is  absolutely  void,  only  against  the  legal' 
process  of  the  creditor";  and  that  "the  utmost  concession  allowed 
by  law  to  the  interests  of  creditors  leaves  it  still  certain  that  until 
seizure  by  a  creditor's  writ,  the  fraudulent  vendee  can  do  with  the 
property  all  that  the  vendor  might  have  done  had  he  retained  the 
goods."  Before  such  seizure  it  is  competent  for  the  debtor,  in 
good  faith,  and  for  value,  to  sell  and  deliver  the  property  to  any- 
one who  is  willing  to  purchase  it,  or  transfer  the  same  to  a 
creditor  in  payment  of  or  security  for  a  bona  fide  debt;  and,  when 
BO  transferred,  it  is  beyond  the  reach  of  the  other  creditors  of 
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the  mortgagor;  and  it  cannot  he  material  in  this  respect  whether 
the  transfer  is  the  result  of  an  agreement  made  at  the  time,  or  is 
in  performance  of  a  previous  agreement  binding  on  the  parties. 
And,  as  some  doubt  appears  to  be  entertained  in  regard  to  the 
proper  scope  of  the  rule,  especially  in  a  case  like  the  one  before 
us,  we  now  hold  that  a  mortgage  given  in  good  faith,  on  a  stock 
of  merchandise,  to  secure  a  bona  fide  debt  of  the  mortgagor,  is 
valid  as  between  the  parties,  although  the  mortgagorbe  permitted 
to  continue  in  possession  of  the  property  with  the  power  to  sell 
therefrom  in  the  usual  course  of  business;  and,  while  such  a 
mortgage  is  invalid  as  against  the  creditors  of  the  mortgagor 
who  cause  the  property  to  be  seized  on  legal  process  while  it  re- 
mains in  his  possession,  and  purchasers  who  become  such  during 
that  time,  when  the  mortgagee  takes  the  possession  of  the  prop- 
erty, either  with  the  consent  of  the  mortgagor  given  at  the  time, 
or  in  pursuance  of  a  stipulation  of  the  mortgage  authorizing  it, 
his  title  ^^'^  becomes  complete  and  the  property  is  no  longer 
subject  to  legal  process  issued  against  the  mortgagor,  nor  liable 
for  his  debts  except  to  the  extent  of  any  surplus  remaining  after 
the  satisfaction  of  the  mortgage  debt  and  proper  charges  result- 
ing from  its  enforcement.  That  the  mortgage  involved  in  this 
case  was  made  in  good  faith,  to  secure  a  debt  justly  owing  to  the 
mortgagee,  is  not  questioned;  and,  it  appears  that  he  had  taken 
possession  of  the  mortgaged  property  before  the  constable  levied 
the  attachment  thereon,  and  was  in  actual  possession  when  the 
levy  was  made;  so  that  he  was  entitled  to  hold  the  property  as 
against  the  claim  of  the  attaching  creditor,  so  far  as  his  right 
could  be  affected  by  the  question  now  under  consideration. 

2.  The  mortgage  in  question,  as  has  before  been  noticed,  con- 
tains a  provision  to  the  effect  that  it  shall  be  a  lien  on  any  goods 
that  the  mortgagor  should  add  to  the  stock  to  supply  the  place 
of  those  sold  in  the  course  of  his  business;  and  it  appears  that 
€ome  articles  so  added  constituted  part  of  the  stock  when  the 
mortgagee  took  possession  of  the  same;  and,  as  to  those  articles,  it 
is  contended  the  mortgage  created  no  lien,  and  the  mortgagee's 
possession  gave  him  no  right  to  them;  and,  further,  that  because 
they  were  so  commingled  with  the  balance  of  the  stock  as  to  be 
indistinguishable  and  inseparable,  his  possession  of  all  the  prop- 
erty was  illegal,  and  it  was,  therefore,  liable  to  be  taken  under 
the  attachment  which  was  levied  on  it. 

Courts  have  differed  in  regard  to  the  effect  of  mortgages  in- 
tended to  create  a  lien  on  goods  which  the  mortgagor  did  not 
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own  at  the  time  of  its  execution,  but  which  it  was  contemplated 
he  would  thereafter  acquire.  This  difference  has  arisen  *** 
chiefly  from  the  nature  of  the  jurisdiction  exercised  by  the 
courts.  Those  of  equitable  cognizance,  applying  the  maxim  that 
equity  regards  that  as  done  which  ought  to  be  done,  hold  that 
under  such  a  mortgage  a  lien  attaches  to  the  property  as  soon  as 
it  comes  to  the  mortgagor's  ownership;  while  at  law  it  has  been 
held  that  it  creates  no  present  lien,  nor  one  as  the  property  is  ac- 
quired, but,  as  between  the  parties,  it  operate  only  as  a  contract 
for  a  lien,  which  may  bo  made  effectual  for  the  benefit  of  th& 
mortgagee  by  possession  lawfully  obtained  of  the  property,  not 
only  as  against  the  mortgagor  himself,  but  also  as  against  any 
subsequent  legal  process  issued  against  him,  or  disposition  at- 
tempted to  be  made  by  him.  Whether,  or  in  what  instance,  in 
actions  under  a  civil  code  like  ours,  by  which  the  two  systems  of 
remedial  justice  are  blended  and  administered  in  the  same  courts, 
and  often  in  the  same  proceeding,  the  equitable  rule  should  be 
applied,  is  a  question  upon  which  the  courts  are  not  agreed,  and 
one  whose  decision  is  not  necessary  in  this  case.  In  the  case  of 
Chapman  v.  Weimer,  4  Ohio  St.  481,  the  court  followed  the  rule 
at  law,  holding  that:  "A  chattel  mortgage,  purporting  to  create  a 
lien  on  the  stock  in  a  grocery,  and  also  on  such  as  should  be  sub- 
sequently acquired  by  the  mortgagor,  creates  no  lien  on  the  sub- 
sequently acquired  property";  but,  "when  such  mortgage  author- 
izes the  mortgagee  to  take  possession  of  the  property  secured  and 
attempted  to  be  secured,  it  is  a  continuing  executory  contract; 
and  when  the  mortgagor  acquires  such  property  after  the  execu- 
tion of  the  mortgage,  and  actually  delivers  the  same  to  the  mort- 
gagee, the  latter  thereby  acquires  a  valid  lien  on  such  subse- 
quently acquired  property." 

^^'^  The  contention  of  the  plaintiffs  in  error  on  this  point  is, 
that  it  is  essential  to  the  acquisition  of  a  valid  lien  on  the  after- 
acquired  property  under  such  a  mortgage  that  the  mortgagor 
voluntarily  deliver  the  property  to  the  mortgagee,  or  give  his 
consent  to  the  mortgagee's  possession  when  taken;  and  that  the 
lien  does  not  arise  if,  as  in  this  case,  the  mortgagee  of  his  own 
accord  take  the  possession.  In  the  case  just  referred  to,  there 
was  an  actual  delivery  of  the  subsequently  acquired  property  by 
the  mortgagor  to  the  mortgagee,  and  the  court  in  the  decision 
confines  itself  strictly  to  the  case  made.  But  the  principle  upon 
which  that  decision  rests  is,  that  the  mortgage  constitutes  a  valid 
and  binding  contract  between  the  parties;  and,  being  so,  it  must 
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be  given  effect  according  to  the  intention  of  the  parties  as  that 
may  be  ascertained  from  its  terms.  The  mortgage  being  a  valid 
contract  for  a  lien,  founded  on  a  valuable  and  sufficient  consid- 
eration, a  stipulation  therein  authorizing  the  mortgagee  to  take 
possession  of  the  property  cannot  be  regarded  as  a  mere  license 
revocable  at  the  pleasure  of  the  mortgagor,  nor  as  an  offer  to  con- 
tract merely  which  may  be  withdrawn  at  any  time  before  it  ia 
accepted;  but  is  a  completed  contract  already  obligatory  upon  the 
parties,  and  which  continues  to  be  so  until  it  is  fully  executed; 
so  that,  in  taking  possession  of  the  after-acquired  property  in 
pursuance  of  its  provisions,  the  mortgagee  exercises  a  right  be- 
longing to  him  under  the  mortgage,  which  is  something  more 
than  the  naked  permission  or  consent  of  the  mortgagor  to  the  act. 
Acting  under  this  contractual  authority  in  obtaining  the  posses- 
sion of  the  property,  the  consent  of  the  mortgagor  thereto  at  the 
time  can  neither  be  necessary  to  ^*®  the  legality  of  the  posses- 
sion, nor  can  it  in  any  way  add  to  the  rights  of  the  mortgagee. 
Certainly,  after  possession  so  taken,  the  mortgagor  could  not 
successfully  assert  any  claim  to  the  property,  for  his  contract 
would  prevent  him;  and,  as  whatever  title  he  theretofore  had  to 
the  property  is  thereby  extinguished,  nothing  remains  to  be 
reached  by  his  attaching  or  other  creditors,  unless  it  be  such 
surplus  as  should  remain  after  satisfying  the  mortgagee's  debt. 

This  appears  to  be  the  established  law  elsewhere.  In  Con- 
greve  v.  Everett,  10  Ex.  298,  a  farmer  gave  a  mortgage  on  the 
crops  then  on  his  farm,  and  such  crops  as  might  from  time  to 
time  be  found  thereon,  agreeing  the  mortgagee  might  take  pos- 
session; and  a  year  or  more  afterward  he  took  possession  of  the 
crops  then  growing  on  the  farm.  Shortly  afterward,  a  creditor 
of  the  mortgagor  levied  an  execution  upon  the  crops  and  sold 
them.  In  a  trial  at  law  brought  by  the  mortgagee  for  the  value 
of  the  property,  it  was  held  he  was  entitled  to  recover.  Parke, 
B.,  in  giving  judgment  said:  "If  the  authority  given  by  the 
debtor  by  the  bill  of  sale  had  not  been  executed,  it  would  have 
been  of  no  avail  against  the  execution.  It  gave  no  legal  title  nor 
equitable  title,  to  any  specific  goods;  but  when  executed — not 
fully  and  entirely,  but  only  to  the  extent  of  taking  possession  of 
the  growing  crops — it  is  the  same,  in  our  judgment,  as  if  the 
debtor  himself  had  put  the  plaintiff  in  actual  possession  of  those 
crops."  That  decision  has  since  been  followed  by  the  English 
courts.  And  it  is  maintained  by  a  long  line  of  American  cases 
that  it  is  immaterial  whether  the  mortgagee  takes  possession  in 
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invitum,  ^*®  or  the  mortgagor  voluntarily  puts  him  in  posses- 
sion, if  the  possession  be  taken  under  an  authority  contained  in 
the  mortgage.  In  either  ease,  the  mortgagee  obtains  possession 
under  a  valid  contract  .which  entitles  him  to  hold  the  property 
as  against  any  subsequent  process  at  the  suit  of  the  mortgagor's 
creditors.  Among  the  many  cases  so  holding  are  Chase  v.  Denny, 
130  Mass.  566,  where  it  is  said  that  "if  the  after-acquired  prop- 
erty is  taken  by  the  mortgagee  into  his  possession  before  the  in- 
tervention of  any  rights  of  third  persons,  he  holds  it  under  a 
valid  lien,  by  the  operation  of  the  provision  of  the  mortgage  in 
regard  to  it";  and  that  the  executory  agreement  of  the  owner, 
in  such  case,  is  a  continuing  agreement,  so  that  "when  the 
creditor  does  take  possession  under  it,  he  acts  lawfully  under  the 
agreement  of  one  having  the  disposing  power,  and  this  makes 
the  lien  good'*:  And  see  Moody  v.  Wright,  13  Met.  17;  46  Am. 
Dec.  706;  Keating  y.  Hannenkamp,  100  Mo,  161;  Barton  v. 
Sitlington,  128  Mo.  164;  Tennis  v.  Midkifl,  55  111.  App.  642; 
O'Neil  V.  Patterson,  52  111.  App.  26;  McCaffrey  v.  Woodin,  65 
N.  y.  459;  22  Am.  Eep.  644. 

3.  It  is  further  claimed  that  the  mortgage  involved  in  this 
case  did  not  authorize  the  mortgagee  to  take  possession  of  the 
property  which  was  purchased  by  the  mortgagor  to  supply  the 
place  of  that  sold  by  him,  the  authority  being  to  take  possession 
of  the  "mortgaged  property,"  which,  it  is  contended,  does  not  in- 
clude that  so  purchased.  As  has  been  noticed,  however,  the 
mortgage  purports  to  create  a  lien  on  the  property  so  purchased 
by  the  mortgagor,  as  well  as  on  the  stock  owned  by  him  when 
it  was  executed,  and  it  was  evidently  intended  by  the  parties  to 
have  that  effect.  It  is  but  a  reasonable  interpretation  of  the  in- 
strument, therefore,  ^^®  looking  to  all  its  provisions,  that  by 
the  phrase  "mortgaged  property"  in  the  subsequent  clause,  the 
parties  meant  all  property  which  they  intended  and  agreed 
should  be  covered  by  the  mortgage.  That  interpretation  is  nec- 
essary to  give  full  effect  to  all  its  parts,  and  accomplish  the  mani- 
fest purpose  and  intention  of  the  parties. 

The  seizure  clause  in  chattel  mortgages  is  inserted  for  the 
benefit  and  protection  of  the  mortgagee;  and  when,  like  the  one 
in  this  case,  it  authorizes  him  to  take  the  property  when  he 
deems  it  necessary  for  his  better  security,  he  may  take  it  when- 
ever, in  his  judgment,  it  is  best  for  him  to  do  so;  and  the  right- 
ful exercise  of  that  authority  does  not  depend  upon  the  fact  that 
he  has  reasonable  grounds  for  deeming  it  necessary  for  his  se- 
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curity.  As  said  in  Werner  v.  Bergman,  28  Kan.  60,  64,  42  Am. 
Hep.  152,  "if  the  mortgagor  wishes  to  retain  possession  of  the 
property  until  the  mortgagee  shall  have  reasonable  grounds  to 
deem  himself  insecure,  he  can  insert,  or  have  inserted,  a  stipula- 
tion to  that  effect  in  the  mortgage;  or  if  he  wishes  to  go  still  fur- 
ther, and  retain  possession  of  the  property  until  the  mortgagee 
shall  become  in  fact  insecure,  he  can  have  a  stipulation  put  in 
the  mbrtgage  to  that  effect.  But  if  he  chooses  only  to  have  in- 
serted in  the  mortgage  a  clause  that  he  shall  have  the  right  to  the 
possession  of  the  property  until  the  mortgagee  deems  himself 
insecure,  then  he  can  only  retain  the  property  until  the  mort- 
gagee does,  in  fact,  deem  himself  insecure;  and  he  has  no  right  to 
question  the  grounds  upon  which  the  mortgagee  entertains  such 
feeling  of  insecurity." 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


CHATTEL  MORTGAGES— RIGHT  OF  MORTGAGOR  TO  MAKE 
SALES.— A  mortgage  of  a  stock  of  goods,  under  which  the  mort- 
gagor is  permitted,  by  agreement  in  or  out  of  the  mortgage  but  exe- 
cuted at  the  same  time,  to  sell  the  goods  at  discretion  or  in  the  usual 
course  of  trade,  without  any  agreement  to  account  for  the  proceeds, 
is  fraudulent  and  void  as  to  the  existing  creditors  of  the  mortgagoo- 
without  regard  to  the  intent  of  the  parties  to  the  mortgage:  Eclcman 
V.  Munneriyn,  32  Fla.  367;  37  Am.  St.  Rep.  109,  and  note.  See,  also, 
the  note  to  Richardson  v.  Jones,  54  Am.  St.  Rep.  597,  and  the  ex- 
tended note  to  Peabody    v.  Landon>  15  Am.  St.  Rep.  912-917. 

CHATTEL  MORTGAGES— AFTER-ACQUIRED  PROPERTY.— 
No  lien  on  after-acquired  goods  is  created  by  a  provision  in  a  mort- 
gage of  a  stoclj  of  goods  that  all  stock  replaced  after  the  sale  of  any 
of  the  stock  shall  be  substituted  for  the  stock  originally  covered 
thereby:  First  Nat.  Bank  v.  Lindenstruth,  79  Md.  136;  47  Am.  St. 
Rep.  3r)6,  and  note.  .\t  common  law,  a  mortgage  can  operate  only 
on  property  actually  In  existence  at  the  time  of  giving  the  mortgage 
and  actually  or  potentially  belonging  to  the  mortgagor:  Borden  v. 
Croak,  131  111.  68;  19  Am.  St.  Rep.  23,  and  note.  See,  also,  the  ex- 
tended note  to  Gregg  v.  Sanford,  76  Am.  Dec.  727. 
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[54  Ohio  Statb,  S9S.] 

■  INSANITY  IS  USUALLY  A  BAR  TO  AN  ACTION  upon  an 
executory  contract  if  existing  when  it  was  entered  Into. 

INSANITY,  BURDEN  OF  PROVING.— Plaintiff  suing  upon  a 
negotiable  instrument  or  other  contract  made  by  an  Insane  person 
must  assume  the  burden  of  proving  that  it  was  given  for  necessa- 
ries, or  during  a  lucid  interval,  or  while  the  Insane  person  was  ap- 
I)arently  of  sound  mind  and  not  known  to  be  otherwise,  and  for 
property  purchased  by  him  under  a  fair  and  bona  fide  contract,  and 
which  lie  has  received  and  fully  enjoyed,  bo  that  the  parties  can  no 
longer  be  put  in  statu  quo. 
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INSANE  PERSON,  CONSIDERATION  FOR  CONTRACT  OP 
—PRESUMPTION,— No  matter  what  Is  the  form  of  the  contract  of 
an  insane  person,  it  cannot  impose  on  him  the  burden  of  proving 
want  of  consifleratlon. 

INSANE  PERSONS— NEGOTIABLE  INSTRUMENTS.-The 
purchaser  of  a  negotiable  Instrument  executed  by  an  insane  person 
is  chargeable  with  knowledge  of  his  insanity,  and  stands  In  no 
better  a  position  than  the  original  payee  who  took  the  paper  with 
knowledge  of  the  incapacity  of  the  maker. 

PAPER  NEGOTIABLE  IN  form  made  by  persons  non  com- 
pos mentis,  infants,  or  married  women  is  not  within  the  rule  which 
prohibits  a  bona  flde  holder  of  a  negotiable  instrument  received  be- 
fore it  becomes  due  from  defenses  which  the  maker  might  have 
made  against  the  payee. 

Action  by  the  indorsee  of  a  promissory  note  against  George 
Beard  and  the  guardian  of  his  estate.  The  note  was  negotiable  in 
form,  and  had  been  made  payable  to  Aaron  Glathart.  The  payee 
had  been  intimately  acquainted  with  the  maker  of  the  note  for 
many  years  prior  to  its  execution,  and  knew  his  condition  during 
that  time.  After  the  note  had  been  offered  and  received  in  evi- 
dence, no  further  testimony  was  introduced  by  either  of  the  par- 
ties other  than  that  showing  the  incapacity  of  the  maker  of  the 
note  at  the  time  of  its  execution  and  the  knowledge  of  the  orig- 
inal })ayee  of  his  condition.  The  trial  court  gave  judgment  for 
the  plaintiff,  but,  upon  appeal  to  the  circuit  court,  it  was  there 
reversed,  and  an  appeal  was  at  once  taken  from  the  judgment  of 
reversal  to  the  supreme  court. 

Dodge  &  Canary,  for  the  plaintiffs  in  error. 

Parker  &  Moore,  for  the  defendants  in  error. 

400  WILLIAMS,  C.  J.  In  support  of  the  judgment  ren- 
dered by  the  trial  court,  it  must  be  presumed  that  the  evidence 
offered  by  the  plaintiff  was  sufficient  **^^  to  establish  the  facts 
it  tended  to  prove;  and  so  regarding  them,  and  giving  those  ad- 
mitted by  the  parties  their  proper  effect,  the  material  facts  which 
that  court  had  before  it,  as  shown  by  the  record  were,  that  the 
defendant,  when  he  signed  the  note  in  suit,  was  an  idiot  inca- 
pable of  understanding  or  making  any  valid  contract,  which  was 
then  known  to  the  payee,  and  he  has  since  continued  in  that  con- 
dition; but  that  the  plaintiff  acquired  the  note  for  value,  before 
its  maturity,  and  without  knowledge  of  the  maker's  incapacity; 
and  the  question  presented  is,  Was  the  plaintiff,  upon  that  state 
of  facts,  entitled  to  recover  on  the  note;  neither  party  having 
given  any  evidence  tending  to  show  whether  any  consideration 
was  or  was  not  paid  or  given  for  it,  or  received  by  the  maker? 
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It  is  contended  in  "behalf  of  the  plaintiff  that  the  note,  not- 
withstanding the  admitted  incapacity  of  the  maker  to  contract, 
imports  a  consideration,  which  imposed  the  burden  on  him  of 
showing  a  want  of  consideration  in  order  to  defeat  a  recovery  on 
it;  while,  on  the  other  hand,  it  is  claimed  that  before  any  re- 
covery could  be  had  on  such  a  note,  if  an  action  could  be  main- 
tained upon  it  at  all,  it  was  incumbent  on  the  holder  to  prove  a 
meritorious  consideration  which  was  received  by  the  maker,  and 
which  klone  could  give  rise  to  any  liability  upon  it,  against  his 
estate.  There  appears  to  have  been  a  time  in  the  earlier  history  of 
the  English  law  when  the  contracts  of  persons  non  compos  mentis 
were  enforced  like  those  of  persons  who  were  competent  to  con- 
tract, it  being  held  that  a  party  should  not  be  allowed  to  stultify 
himself  by  alleging  his  own  incapacity;  but  that  doctrine  was  so 
repugnant  to  justice  and  common  sense  that  it  was  not  long  ad- 
hered *^^  to,  and  now  finds  no  support  anywhere.  On  the  con- 
trary, the  rule  is  now  established,  both  in  England  and  this  coun- 
try, that  the  contracts  of  persons  non  compos  mentis  are  not  bind- 
ing on  them  either  in  law  or  equity;  and  that  rule  rests  upon  the 
elementary  principle  that  to  the  making  of  a  valid  contract  the 
consent  of  the  contracting  parties  is  essential;  their  minds  must 
meet  and  agree  upon  the  terms  and  consideration  of  the  contract, 
and  where  there  is  not  capacity  to  understand  or  agree  there  can 
be  no  contract.  Many  authors  and  courts  have  declared  the  exec- 
utory contracts  and  promises  of  such  persons  to  be  utterly  void: 
Edwards  on  Bills,  63;  Byles  on  Bills,  150.  In  Story  on  Promis- 
sory Notes,  it  is  said:  *'Every  contract  presupposes  that  it  is 
founded  on  the  free  and  voluntary  consent  of  the  parties,  upon  a 
valuable  consideration,  and  after  a  deliberate  knowledge  of  its 
character  and  obligation.  Neither  of  these  predicaments  can 
properly  belong  to  a  lunatic,  an  idiot,  or  other  person  non  com- 
pos mentis.  Hence,  it  is  a  rule,  not  merely  of  municipal  law, 
but  of  universal  law,  that  the  contracts  of  all  such  persons  are 
utterly  void."  And  it  is  held  that  it  can  make  no  difference  in 
this  respect  that  the  party  dealing  with  such  person  was  igno- 
rant of  his  incapacity,  for  if  he  have  no  contracting  capacity,  the 
fart  that  it  was  unknown  to  the  other  party  cannot  deprive  him 
of  his  right  to  be  protected  against  his  misfortune.  As  stated 
by  Tenterden,  C.  J.,  in  Sentence  v.  Poole,  3  Oar.  &  P.  1,  1827: 
"It  is  a  hard  case  either  way,  but  it  is  very  important  that  courts 
of  justice  should  afford  protection  to  those  individuals  who  are 
unfortunately  unable  to  be  their  own  guardians.'*    It  has  accord- 
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ingly  been  held  that  a  note  signed  by  a  lunatic  is  void  as  against 
him  in  the  hands  of  every  holder,  '*^^  however  innocent:  Seaver 
V.  Phelps,  11  Pick.  304;  22  Am.  Dec.  372;  Van  Patton  v.  Beals, 
46  Iowa,  62;  1  Parsons  on  Bills  and  Notes,  149. 

Other  authorities  maintain  that  the  notes  and  other  contracts 
of  such  nonsane  persons  are  voidable  only,  like  those  of  infants, 
and  may  become  valid  by  ratification  when  their  infirmity  is  re- 
moved, as  may  those  of  infants  by  an  act  affirming  them  after 
arriving  at  full  age.  But  as  such  contracts  remain  invalid  until 
so  ratified,  it  is  not  of  much  practical  importance  whether  they 
be  treated  as  void,  or  voidable  in  the  sense  indicated.  Not  only 
in  this  respect,  but  in  others  also,  are  the  contracts  of  infants 
similar  in  their  effect  to  those  of  persons  laboring  under  mental 
incapacity.  Thus,  to  the  general  rule  that  their  contracts  are 
invalid,  an  exception  obtains  applicable  alike  to  those  of  both 
classes  of  persons,  where  the  contract  is  for  necessaries  actually 
furnished  them.  Those  exceptional  contracts  are  held  valid,  at 
least  to  the  extent  of  the  value  of  the  necessaries  actually  fur- 
nished. In  Byles  on  Bills,  in  a  note  to  page  64,  it  is  said  that 
^'the  executed  contracts  of  a  non  compos  mentis  for  necessaries 
stand  on  the  same  footing  as  infants'  contracts  for  necessaries." 
In  Maxwell  on  Code  Pleading,  448,  449,  the  law  on  this  subject 
is  accurately  stated  as  follows:  "The  executed  contracts  of  a  per- 
son non  compos  are  very  much  like  those  of  infants,  and  when 
necessaries  suitable  to  his  station  in  life  have  been  furnished, 
and  the  transaction  is  fair,  and  no  undue  advantage  taken,  he 
will  be  liable  for  the  value  of  the  goods." 

To  the  general  rule  that  the  notes  and  other  contracts  of  a 
nonsane  person  are  invalid  and  will  not  be  enforced,  another  ex- 
ception has  been  made,  analogous  to  that  relating  to  necessaries; 
or,  it  might,  "^^^  with  propriety  be  said  that  exception  has  been 
enlarged  and  extended  to  embrace  cases  where  the  note  has  been 
obtained  or  contract  entered  into  in  good  faith,  in  ignorance  of 
his  want  of  capacity  to  contract,  and  for  a  full  and  adequate  con- 
sideration of  money  paid  or  property  delivered  to  him,  or  other 
sufficient  consideration  actually  received  by  him,  so  that,  in  such, 
cases,  the  contract  cannot  be  avoided  by  him  or  his  representa- 
tive without  restoring  the  consideration  so  received.  This  doc- 
trine is  not  universally  accepted,  but  is,  we  think,  sustained  by 
the  weight  of  authority,  and  seems  fair  and  reasonable,  with 
the  qualifications  and  limitations  prescribed  for  the  protection 
of  those  who  are  deprived  of  the  requisite  capacity  to  enter  into 
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a  valid  agreement;  the  remedy  against  them  in  such  cases  being 
based  not  so  much  upon  the  contract  as  upon  the  benefit  actually 
received  by  them. 

In  Matthiessen  v.  McMahon,  38  N.  J.  L.  536,  it  is  held  that: 
"The  general  rule  is,  that  contracts  with  lunatics  and  insane  per- 
sons are  invalid,  subject  to  the  qualification  that  a  contract  made  in 
good  faith  with  a  lunatic  for  a  full  consideration,  which  has  been 
executed  without  knowledge  of  the  insanity,  or  such  information 
as  would  lead  a  prudent  person  to  the  belief  of  the  incapacity, 
will  be  sustained."  The  true  scope  of  the  doctrine  is  stated  in 
the  opinion  of  the  court  in  that  case,  where,  after  stating  that 
contracts  for  necessaries  constituted  an  exception  to  the  general 
rule  that  lunatics  were  not  liable  on  their  contracts,  the  court 
says:  "Other  contracts  with  lunatics  not  strictly  for  necessaries, 
which  have  been  fully  executed,  and  on  which  a  consideration 
of  benefit  to  the  lunatic  has  been  given,  may  be  within  the  rea- 
son of  this  exception,  where  the  transaction  is  shown  to  be  '**** 
perfectly  fair  and  reasonable,  at  least  so  far  as  to  allow  the  re- 
covery back  of  the  consideration  given,  or  prevent  a  rescission 
by  the  lunatic  or  his  representative  without  restoring  the  con- 
sideration whenever  a  restoration  is  practicable.  The  liability  of 
the  lunatic  in  such  eases  is  upheld,  not  on  the  ground  of  the  con- 
tract, but  on  the  fact  that  the  lunatic  has  received  and  enjoyed 
an  actual  benefit  from  the  contract."  And  in  Yauger  v.  Skinner, 
14  N.  J.  Eq.  389,  it  is  said  by  Chancellor  Green  "that  if  the  proof 
be  clear  that  an  executory  contract  to  purchase  was  made  in  good 
faith,  and  for  a  fair  price,  when  the  lunacy  of  the  vendor  was 
neither  known  nor  suspected,  and  that  the  contract  was  executed 
on  the  part  of  the  purchaser  without  knowledge  or  belief  of  the 
existence  of  the  incapacity  of  the  grantor,  the  contract  will  be  up- 
held." In  the  case  of  Loomis  v.  Spencer,  2  Paige^  153,  it  is  said 
by  Chancellor  Walworth  that:  "There  is  no  doubt  of  the  pro- 
priety of  the  courts  refusing  to  enforce  executory  contracts  en- 
tered into  by  a  lunatic  or  infant;  and  probably  no  recovery  could 
be  had  in  either  case  in  a  court  of  law.  The  courts  proceed  upon 
the  ground  that  neither  has  legal  capacity  to  contract;  although 
a  contract  of  purchase  made  by  either,  except  for  necessaries, 
could  not  be  enforced,  yet  a  court  of  equity  ought  not  to  interfere 
where  the  infant  or  lunatic  has  actually  had  the  benefit  of  the 
property,  if  the  contract  was  made  in  good  faith,  without  knowl- 
edge of  the  incapacity,  and  where  no  advantage  has  been  taken. 
of  the  situation  of  the  party."    And  it  is  held  in   Young  y. 
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Stevens,  48  N.  H.  133,  97  Am.  Dec.  592,  2  Am.  Eep.  202,  that: 
"As  a  general  rule,  insanity  may  be  pleaded,  or  given  in  evidence, 
in  bar  to  an  action  founded  either  upon  an  executory  or  exe- 
cuted contract";  but  "where  a  person,  '*****  apparently  of  sound 
mind,  and  not  known  to  be  otherwise,  enters  into  a  contract  for 
the  purchase  of  property,  which  is  beneficial  to  the  purchaser, 
and  otherwise  fair  and  bona  fide,  and  which  has  been  fully  com- 
pleted, paid  for,  and  enjoyed,  and  cannot  be  restored  so  as  to  put 
the  parties  in  statu  quo,  such  contract  will  not  afterward  be  set 
aside  either  by  the  lunatic  or  his  representatives."  This  doc- 
trine is  maintained  by  many  cases,  among  them  the  following: 
Mutual  Life  Ins.  Co.  v.  Hunt,  79  N.  Y.  541;  Scanlan  v.  Cobb, 
85  111.  296;  Physio-Medical  College  v.  Wilkinson,  108  Ind.  315, 
320;  Gribben  v.  Maxwell,  34  Kan.  8;  65  Am.  Rep.  233;  Burn- 
ham  v.  Kidwell,  113  111.  425;  Alexander  v.  Haskins,  68  Iowa, 
73;  Riggan  v.  Green,  80  N.  C.  236,  239;  30  Am.  Rep.  77;  Lancas- 
ter etc.  Bank  v.  Moore,  78  Pa.  St.  407;  21  Am.  Rep.  24. 

We  are  not  aware  of  any  authority  which  has  extended  the 
liability  of  infants  or  in.sane  persons  on  their  contracts,  beyond 
those  for  necessaries  actually  furnished  them,  and  those  falling 
within  the  doctrine  of  the  cases  referred  to,  where  a  full  and  ade- 
quate consideration  of  value  was  actually  paid  or  delivered,  in 
good  faith,  and  without  knowledge  of  their  incapacity;  and  it 
is  obvious  that,  to  the  maintenance  of  an  action  on  a  contract 
of  the  latter  class,  something  more  is  required  than  where  it  is 
sought  to  recover  on  a  contract  for  necessaries;  that  is,  not  only 
must  there  have  been  a  full  and  adequate  consideration  paid,  but 
the  transaction  must  have  been  a  fair  and  reasonable  one,  made 
in  good  faith  by  the  plaintiff,  without  knowledge  of  the  defend- 
ant's want  of  capacity  to  contract. 

It  is  well  settled  that  in  all  actions  upon  notes  or  contracts 
claimed  to  have  been  made  for  necessaries  furnished  to  an  in- 
fant or  insane  person,  the  burden  is  upon  the  plaintiff  to  prove 
they  were  '^^'^  furnished  to  the  amount  or  value  of  the  note. 
He  may  allege  that  the  defendant  was  a  person  of  one  of  the 
classes  named  when  the  contract  was  made,  and  that  it  was  for 
«uch  necessaries,  and,  when  the  latter  allegation  is  denied,  it  is 
incumlient  on  him  to  prove  it;  or,  if  he  declare  on  the  note  or 
contract  generally,  without  disclosing  the  incapacity  of  the  de- 
fendant, it  is  a  complete  bar  to  plead  the  defendant's  incapacity 
at  the  time  of  the  making  of  the  contract;  to  overcome  which  the 
plaintiff  may  reply  that  it  was  made  for  such  necessaries,  and 
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must  support  his  reply  by  the  necessary  proof.  In  Edwards  on 
Promissory  Notes,  63,  this  rule  is  stated  as  follows:  "When  the 
action  is  upon  a  note  given  by  an  infant,  it  is  barred  by  the 
plea  that  it  was  given  by  an  infant,  and,  unless  the  plaintiff  pro- 
ceeds then  to  show  that  the  note  was  given  for  necessaries,  his 
action  fails/'  So,  in  1  Parsons  on  Notes  and  Bills,  150,  it  is^ 
said  that,  "to  defeat  a  promissory  note,  it  is  only  necessary  to 
prove  a  ^condition  of  mind  which  makes  self -protection  impos- 
sible." In  Byles  on  Bills,  page  61,  note,  the  rule  is  'thus  stated: 
"Infancy  is  prima  facie  a  good  defense  to  a  sfuit  on  a  note,  and, 
as  the  holder  must  in  answer  prove  the  consideration  to  be  neces- 
saries, that  throws  open  the  whole  question  for  the  benefit  of  the 
infant."  And  in  Maxwell  on  Code  Pleading,  449,  it  is  declared 
that:  "Insanity  is  generally  a  bar  to  an  action  on  an  executory 
contract."  On  page  448,  the  same  author  says:  "In  pleading 
infancy,  it  may  be  alleged  in  the  answer  that  at  the  time  of  mak- 
ing the  contract  set  forth  in  the  petition  the  defendant  was  un- 
der the  age  of  twenty-one  years.  If  the  consideration  for  thfr 
contract  was  necessaries,  or  the  defendant  had  ratified  the  con- 
tract by  a  new  promise  after  he  became  of  age,  ^^^  these  factfr 
may  be  stated  in  the  reply.  In  those  states  where  no  reply  is 
required,  the  necessary  facts,  such  as  ratification,  necessaries, 
etc.,  must  be  stated  in  the  petition,  and,  in  any  case  where  the 
infancy  appears  from  the  facts  stated,  additional  facts  must  be 
pleaded  which  show  that  infancy  is  no  defense."  And,  in  plead- 
ing the  defense  of  insanity,  it  is  sufiicient  to  allege  "that  at  the 
time  of  entering  into  the  alleged  contract  the  defendant  was  of 
unsound  mind,  and  incapable  of  understanding  the  same  or  en- 
tering into  a  contract."  A  similar  practice  obtained  before  the 
code:  3  Swan's  Practice  and  Precedents,  694-696;  Wilcox's  Ohio 
Forms  and  Practice,  129. 

The  reasons  for  placing  the  onus  on  the  plaintiff  of  overcom- 
ing, by  proper  proof,  the  defense  of  infancy  or  insanity,  when 
pleaded  to  an  action  on  a  contract  for  necessaries,  require  that 
the  plaintiff  take  the  like  burden  in  all  actions  on  contracts  of 
persons  under  those  disabilities,  when  the  defense  is  interposed; 
for  it  is  as  complete  a  defense  in  actions  on  contracts,  other  than 
those  for  necessaries,  as  in  actions  brought  on  contracts  for  nec- 
essaries; and  it  is  just  as  essential  that  it  be  overcome  by  proper 
evidence  in  the  one  case  as  in  the  other  before  the  plaintiff  can 
recover.  And  suoh  appears  to  be  the  established  rule.  It  i» 
laid  down  in  Bailey  on  Onus  Proband!    and    Preparation    for 
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Trials,  144,  145,  as  follows:  "The  creditor  may  show  in  reply  to 
proof  of  insanity  that  the  contract  was  for  necessaries,  even  if  a 
note  be  given  therefor.  So  the  creditor  may,  taking  the  burden, 
reply  to  evidence  of  insanity  that  the  contract  was  made  during 
a  lucid  interval,  or,  in  reply  to  the  defense  of  insanity,  it  may 
be  shown  that  such  insane  person,  being  apparently  of  sound 
mind,  ^®®  and  not  known  to  be  otherwise,  entered  into  the  con- 
tract for  the  purchase  of  property  which  is  fair  and  bona  fide, 
and  which  is  executed  and  completed,  and  the  property,  the  sub- 
ject matter  of  the  contract,  has  been  fully  enjoyed  and  cannot  be 
restored  so  as  to  put  the  parties  in  statu  quo.**  It  would  seem 
therefore,  that  no  contract  of  a  person  non  compos  mentis,  in 
whatever  form  it  may  be  put,  whether  in  that  of  a  promissory 
note  or  otherwise,  can,  on  account  of  his  want  of  capacity  to 
make  a  valid  execution  of  it,  so  import  a  consideration  as  to  cast' 
upon  him  the  burden  of  proving  a  want  of  consideration,  in  an  • 
action  brought  upon  it,  or  dispense  with  proof  of  an  adequate 
consideration  to  support  it  as  against  him  or  his  representative. 
The  difference  in  that  respect  between  such  a  note  or  contract, 
and  one  obtained  from  a  person  of  weak  understanding  merely, 
is  obvious,  and  need  not  be  pointed  out  here. 

In  the  argument  of  counsel  for  the  plaintiff  in  error,  some 
stress  appears  to  be  placed  upon  the  fact  that  when  the  note  in 
suit  was  signed  by  Beard,  he  was  doing  business  in  his  own 
name.  The  nature  or  extent  of  that  business  is  not  disclosed. 
The  fact  could  only  be  material  as  tending  to  prove  he  was  sane, 
and  therefore  competent  to  execute  the  note,  and  can  be  of  no 
importance  in  that  respect  in  the  face  of  the  admitted  fact  that 
he  was  insane  and  not  competent  to  execute  it,  and  that  was 
known  to  the  payee  at  the  time;  nor  is  it  important  as  affecting 
the  plaintiff's  relation  to  the  note,  in  view  of  the  admission  that 
it  WB.8  transferred  to  him  before  maturity,  for  value,  and  without 
notice  of  the  maker's  incapacity  to  execute  it.  If  such  a  note  so 
received  was  protected  in  the  hands  of  the  plaintiff  against  de- 
fenses ^^^  which  the  maker  might  have  against  the  payee  at  the 
time  of  the  transfer,  it  was  of  no  consequence  whether  the  maker 
was  doing  any  business  at  the  time  of  its  execution,  or  was  not; 
and  it  is  equally  immaterial  if  it  is  not  so  protected;  for  upon 
the  admitted  fact  that  he  was  insane  and  known  to  the  payee  to 
be  so  when  the  note  was  signed,  his  defense  was  complete  against 
the  latter,  and  therefore  equally  so  against  the  plaintiff,  notwith- 
standing he  was  doing  business  in  his  own  name  when  he  signed 
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the  note.  The  material  question  then  is,  whether  that  rule  of 
commercial  law  which  protects  negotiable  paper  in  the  hands  of 
a  bona  fide  holder  who  has  acquired  it  before  its  maturity,  for 
value,  is  applicable  to  such  paper  signed  by  persons  who  at  the 
time  were  non  compos  mentis,  where  there  had  been  no  ratifica- 
tion of  it;  and  that  it  is  not  is  well  settled.  Such  paper  being 
invalid,  except  to  the  extent  that  it  is  founded  upon  a  considera- 
tion of  necessaries,  or  other  valuable  consideration  actually 
furnished,  an  action,  disassociated  from  such  consideration,  can- 
not be  maintained  upon  it,  when  the  incapacity  of  the  ma^er  is 
shown;  and  the  quality  of  negotiability  does  not  attach  to  it, 
though  made  negotiable  in  form;  and  every  holder  of  such  paper 
is  chargeable  in  law  with  notice  of  the  status  of  the  maker  as  it 
existed  at  the  time  of  its  execution,  and  stands,  therefore,  in  no 
better  position,  so  far  as  his  right  of  action  against  the  maker  is 
concerned,  than  the  payee  from  whom  he  obtained  it;  and  a  want 
of  actual  knowledge,  when  he  received  the  note,  of  the  maker's 
mental  condition  when  it  was  signed,  makes  no  difference  in  that 
respect.  So  far  as  we  have  been  able  to  discover,  the  authorities 
*^^  uniformly  maintain  that  the  paper  of  persons  non  compos, 
infants,  and  feme  coverts  at  common  law,  all  resting  upon 
much  the  same  principle,  is  not  within  the  commercial  rule 
which  protects  a  bona  fide  holder  of  a  negotiable  note,  received 
before  it  became  due,  from  the  defenses  which  the  maker  might 
have  made  against  the  payee;  and  that  in  defense  to  such  paper 
in  the  hands  of  such  a  holder  the  maker's  incapacity  to  execute  it 
may  be  shown.  In  McClain  v.  Davis,  77  Ind.  419,  it  is  held  that: 
"A  promissory  note,  payable  in  bank,  given  upon  an  unexecuted 
consideration  to  one  who  knew  of  the  maker's  disability,  though 
it  has  passed  into  the  hands  of  an  innocent  purchaser,  may  be 
disaffirmed,"  and  that  "the  purchaser  of  such  paper  takes  it 
with  constructive  notice  of  all  legal  disabilities  of  the  parties, 
such  as  infancy,  coverture,  and  unsoundness  of  mind."  In  the 
opinion  the  court  say:  "Commercial  paper  is  not  an  exception  to 
the  rule  which  permits  a  disafiirmance  by  anyone  who  was  of  un- 
sound mind  at  the  time  of  becoming  a  party  thereto.  The  pur- 
chaser of  such  paper  takes  with  constructive  notice  of  all  legal 
disabilities  of  the  parties,  such  as  infancy,  coverture,  and  un- 
Boundness  of  mind":  Parsons  on  Notes  and  Bills,  149,  150;  Ed- 
wards on  Bills,  63,  69. 

In  the  case  of  Moore  v.  Hershey,  90  Pa.  St.  196,  it  appeared 
that  Moore,  when  insane,  but  before  he  was  adjudged  to  be  so, 
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signed  a  negotiable  note,  which  was  indorsed  by  the  payee  to 
Hershey  before  due,  and  for  value,  and  without  any  knowledge 
of  Moore's  insanity.  In  an  action  brought  by  Hershey  on  the 
note,  Moore's  incapacity  to  make  it  was  set  up  as  a  defense,  and 
ss  the  report  states,  at  the  trial,  the  plaintiff  having  proven  the 
signature  "***  to  the  note  and  put  the  same  in  evidence,  and 
proven  the  considemtion  paid  for  it,  rested.  Judgment  having 
been  recovered  by  the  plaintiff,  the  case  was  taken  on  error  to 
the  supreme  court,  one  of  the  errors  assigned  being  tliat  the 
trial  court  declined  to  instruct  the  jury  that  it  was  "incumbent 
on  the  plaintiff  to  show  that  the  defendant,  a  lunatic,  received 
value  for  the  note  in  suit,  and,  there  being  no  such  proof,  the 
defendant  was  not  bound  by  the  note."  The  judgment  was  re- 
versed. In  the  opinion,  the  court,  after  referring  to  the  decision 
of  a  former  case,  Lancaster  etc.  Bank  v.  Moore,  78  Pa.  St.  407, 
21  Am.  Eep.  24,  and  declaring  it  to  be  "a  just  rule,"  as  there  en- 
forced, that  "where  a  lunatic  obtains  the  property  of  another 
person  who  in  good  faith  deals  with  him  in  ignorance  of  his 
lunacy,  he  shall  not  keep  both  the  property  and  the  price,"  and 
that  "the  most  that  has  been  decided  is,  that  when  a  man  deals 
fairly  with  a  lunatic,  and  without  knowledge  of  his  lunacy,  he  is 
entitled  to  recover  the  value  of  what  he  honestly  parted  with," 
say  they  place  their  decision  in  the  case  then  before  them  upon 
the  broad  ground  that  the  principle  of  commercial  law  which 
protects  negotiable  paper  in  the  hands  of  a  bona  fide  holder 
■"does  not  apply  to  the  case  of  commercial  paper  made  by  mad- 
men"; and,  "on  the  contrary,  the  true  rule  applicable  to  such 
cases  is,  that  while  the  purchaser  of  a  promissory  note  is  not 
bound  to  inquire  into  its  consideration,  he  is  affected  by  the 
status  of  the  maker,  as  in  the  case  of  a  married  woman  or  a  minor. 
In  neither  of  these  cases  can  he  recover  against  the  maker.  In 
the  case  of  a  lunatic,  however,  he  may  recover,  provided  he  had 
no  knowledge  of  the  lunacy,  and  the  note  was  obtained  without 
fraud,  and  upon  a  proper  consideration."  The  rule  thus  **^ 
announced  is.  approved  in  the  subsequent  case  of  "Wireback  v. 
First  Nat.  Bank,  87  Pa.  St.  543,  39  Am.  Eep.  821,  where  it  is 
held:  "The  holder  of  an  insane  person's  note  is  in  no  better  po- 
sition than  the  payee."  Judge  Sharswood,  in  his  note  to  the 
seventh  edition  of  Byles  on  Bills,  pages  61,  62,  states  the  rule 
with  clearness  and  accuracy  as  follows:  "It  seems  very  clear  that 
when  the  security  is  of  such  a  nature  that  by  the  rule  of  law  the 
consideration  cannot  be  inquired  into,  then  the  infant  is  not 
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liable.  In  the  hands  of  the  payee,  however,  it  may  be  inquired 
into,  and  it  would  seem  necessarily  in  the  hands  of  the  indorsee. 
Infancy  is  prima  facie  a  good  defense,  and,  as  the  holder  must 
in  answer  prove  the  consideration  to  be  necessaries,  tliat  throws 
open  the  whole  question  for  the  benefit  of  the  infant";  and,  fur- 
ther, that  "on  proof  that  the  maker  is  an  infant,  the  negotia- 
bility of  the  note  is  at  an  end,  but  it  does  not  cease  to  be  a  note. 
It  may  be  sued  on  by  the  holder  in  his  own  name.  He  stands 
in  the  shoes  of  the  original  payee,  and  can  recover  whatever  he 
would  have  been  entitled  to  recover."  "The  holder,  at  most,, 
must  be  subrogated  to  the  rights  of  the  original  payee  in  an  ac- 
tion in  the  name  of  the  payee  on  a  declaration  founded  on  the 
original  consideration":  And  see  Tiedeman  on  Commercial 
Paper,  sec.  48.  Further  reference  to  authorities  on  that  subject 
would  be  unprofitable  here,  since  counsel  for  the  plaintiff  con- 
cede that  the  paper  of  insane  persons,  though  negotiable  in  form^ 
is  not  negotiable  within  the  commercial  rule.  But  they  seek  to 
make  that  rule  so  far  applicable  as  to  protect  such  paper  in  the 
hands  of  an  innocent  holder  against  all  defenses  except  fraud  or 
want  of  consideration.  Our  attention  has  been  called  to  no  such 
qualified  rule  of  the  law  merchant  as  protects  negotiable  ^^* 
paper  in  the  hands  of  a  bona  fide  holder  against  some  defenses,, 
growing  out  of  the  transaction,  which  the  maker  might  interpose 
in  a  suit  brought  against  him  by  the  payee,  and  lets  in  others; 
and  we  know  of  none.  The  paper  of  an  insane  person,  however 
perfect  in  form  it  may  be,  not  having  the  quality  of  negotiability 
within  the  rule  of  the  law  merchant,  by  reason  of  the  incapacity 
of  the  maker,  and  the  holder  occupying  no  better  position  with 
respect  to  it  than  the  original  payee,  the  plea  of  insanity  at  the 
time  of  the  execution  is  as  available  and  has  the  same  effect  aa 
a  defense  in  a  suit  by  the  holder  as  if  the  suit  were  by  the  payee. 
In  each  case,  it  avoids  the  note  and  defeats  a  recovery,  unless  the 
plaintiff  is  able  to  show  it  was  given  for  necessaries,  or  that  the 
maker  otherwise  received  an  adequate  consideration  for  it,  in  a 
transaction  that  was  fair  and  reasonable  on  the  part  of  the  payee, 
and  without  knowledge  by  him  of  the  maker's  mental  condi- 
tion. That  requirement  is  not  met  nor  dispensed  with  by  the 
fact  that  the  holder  paid  value  to  the  payee  for  the  transfer  of 
the  note;  that  is  necessary  to  the  protection  of  the  holder  of  ne- 
gotiable paper  under  the  commercial  rule.  As  said  in  the  case 
of  Wireback  v.  First  Nat.  Bank,  39  Am.  Eep.  821:  "If  the  fact 
that  the  holder  had  paid  value  were  enough,  the  lunatic  could 


Jan.  1896.]  Sammis  v.  Sly.  731 

not  defend  for  fraud  or  want  of  consideration;  tlien  an  inno- 
cent holder  could  recover,  though  the  judgment  would  sweep 
away  the  lunatic's  estate,  and  had  not  been  benefited  a  farthing." 
Upon  the  case  made  in  the  trial  court,  as  shown  by  the  record,, 
we  think  the  plaintiff  was  not  entitled  to  recover,  and  the  circuit 
court  committed  no  error  in  reversing  the  judgment  rendered 
in  his  favor,  and  remanding  the  cause  for  a  new  triaL 
Judgment  affirmed. 

INSANE  PERSONS— VALIDITY  OF  CONTRACTS  OF.— Lunatlcft 
or  insane  persons  are  incapable,  for  want  of  capacity,  to  enter  Into 
a  valid  contract  or  to  do  any  valid  act:  Helberg  v.  Schuman,  150 
111.  12;  41  Am.  St.  Rep.  339,  and  note.  See,  also,  the  note  to  Wllliama 
v.  Hays,  42  Am.  St.  Kep.  753,  and  the  extended  note  to  Jackson  v» 
King,  15  Am.  Dec.  861-369. 


Sam  MIS  V,  Sly. 

(54  Ohio  State,  511] 

A  TECHNICAL  CONVERSION  DOES  NOT  CHANGE  THE 
TITLE  to  the  property  until  the  owner  elects  that  it  shall  do  so,  and 
if  it  is  destroyed  before  such  election,  without  fault  of  the  person 
guilty  of  such  technical  conversion,  he  is  not  answerable  for  the- 
loss  thereof. 

SHERIFF,  WHEN  NOT  LIABLE  FOR  LOSS  BY  FIRE  OF^ 
PROPERTY  LEVIED  UPON.— If  a  Bheriff  under  a  writ  against 
one  person  levies  on  the  property  of  another,  without  taking  it  mio^ 
his  possession  or  doing  any  act  which  would  prevent  such  owner 
from  taking  possession  of  and  disposing  of  such  property,  and  it  i& 
Bubsequently  destroyed  by  fire,  without  the  fault  of  either  party,  thfr 
BherifC  is  not  answerable  therefor. 

SHERIFF,  WHEN  NOT  LIABLE  IN  TROVER  FOR  A 
WRONGFUL  LEVY.— Though  the  levy  of  an  attachment  was  wrong- 
ful, yet  if  the  owner  of  the  property  was  not  thereby  deprived  of  its 
care  or  custody,  he  cannot  maintain  an  action  for  its  conversion, 
commenced  after  Its  loss  by  fire  without  the  fault  of  the  officer. 

Stephen  M.  Young,  for  the  plaintiffs  in  error. 

Andrews  Brothers,  for  the  defendant  in  error. 

^^^  MINSHALL,  J.  On  an  order  of  attachment,  issued  by 
a  justice  of  the  peace  in  a  suit  before  him  of  Anson  Sammia 
against  Edward  Goodrich,  S.  P.  Towne,  a  constable,  to  whom 
the  writ  was  directed,  on  September  19,  1891,  levied  the  same 
on  a  stack  of  rye  on  the  premises  of  Goodrich.  The  levy  was 
made  by  laying  his  hands  on  the  stack,  and  in  the  presence  of 
witnesses  declaring  that  he  made  the  levy  on  it  under  his  writ> 
as  the  property  of  Goodrich;  and,  after  causing  it  to  be  appraised, 
left  the  stack  where  he  found  it,  by  the  direction  of  the  plaintiff^ 
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*nd  returned  that  he  had  duly  attached  it.  N'o  actual  possession 
was  taken  of  the  property.  After  this  the  property  was  de- 
stroyed by  fire,  without  the  fault  of  the  constable  or  attaching 
■creditor.  The  property  was  claimed  by  Eobert  Sly,  who  after- 
ward, on  September  19,  1892,  commenced  an  action  in  the  com- 
mon pleas  court  against  the  constable  and  plaintifE  in  the  at- 
tachment suit  to  recover  as  damages  the  value  of  the  property, 
on  the  ground  that,  by  the  levy  of  the  attachment,  the  property 
had  been  converted  to  the  use  of  the  defendants,  and  he  had 
been  prevented  from  thrashing  it  as  he  would  have  done  before 
the  fire.  The  defendants  claimed  that  no  actual  possession  had 
been  '^^'^  taken  of  the  property,  and  that,  as  a  matter  of  law, 
the  property  had  not  in  fact  been  attached,  the  property  not  hav- 
ing been  taken  into  the  actual  possession  of  the  cons-table  as  re- 
quired by  section  6493  of  the  Eevised  Statutes.  The  issues  having 
been  made  up,  the  case  was  tried  to  a  jury,  which  rendered  a  ver- 
dict against  the  defendants  for  the  sum  of  one  hundred  and  twen- 
ty-four dollars  and  fifty-eight  cents.  A  motion  for  a  new  trial  was 
made,  and  overruled  by  the  court,  and  exceptions  taken  by  the 
defendants,  and  judgment  was  rendered  on  the  verdict;  which,  on 
€rror,  was  afiirmed  by  the  circuit  court.  The  principal  errors 
assigned  arise  upon  the  charge  of  the  court  and  on  its  refusal  to 
charge  as  requested. 

The  court,  among  other  things,  was  requested  to  charge  the 
jury  that: 

"1.  It  is  the  duty  of  an  ofl&cer,  after  he  has  attached  prop- 
erty, to  retain  possession  of  it;  he  has  no  right  to  allow  the 
property  to  remain  in  the  possession  of  the  defendant  in  the  at- 
tachment; if,  therefore,  you  find  that  Mr.  Towne,  after  attach- 
ing the  property  in  this  action  as  the  property  of  Goodrich,  or 
that  were  in  the  possession  of  Goodrich,  without  appointing  any- 
one to  take  charge  of  the  same,  and  that  he  himself  left  said 
premises  and  departed  therefrom,  such  action  on  the  part  of  the 
•constable  was  an  abandonment  of  the  levy,  and  if  thereafter  the 
property  was  destroyed  by  fire,  there  can  be  no  recovery  for  such 
loss  in  this  action. 

"2.  If  the  jury  find  from  the  evidence  that  the  premises 
whereon  the  stack  of  rye  in  dispute  is  situate  was  in  the  posses- 
sion of  Goodrich,  that  after  the  constable  attached  said  stack 
as  the  property  of  Goodrich,  he  went  away  from  said  premises 
leaving  said  stack  thereon,  and  never  '^^^  thereafter  asserted  nor 
exercised  any  control  over  said  stack,  then  in  that  case  the  jury 


Jan.  1896.]  Sammis  v.  Sly.  733 

have  the  right  to  find  that  the  levy  of  said  attachment  was 
abandoned,  and  if  thereafter  said  stack  was  destroyed  by  fire,  th» 
said  plaintiff  cannot  recover  for  said  loss  in  this  action. 

"3.  Even  though  the  levy  of  the  attachment  upon  the  prop- 
erty in  this  action  was  wrongful,  and  the  same  had  not  beea 
abandoned  prior  to  the  destruction  of  the  stack  by  fire,  yet  if 
the  fire  was  not  occasioned  by  such  wrongful  taking,  and  wa» 
not  caused  by  the  defendants,  or  either  of  them,  or  was  not  caused 
by  the  negligence  of  them,  or  either  of  them,  then  in  that  case 
there  can  be  no  recovery  in  this  action  for  such  loss  or  for  the 
value  of  said  property. 

"4.  A  levy  of  an  attachment  upon  property  belonging  to  one 
person  as  the  property  of  another  is  wrongful,  but  if,  after  such 
wrongful  levy  is  made,  the  officer  making  the  levy  at  the  direc- 
tion of  the  attaching  creditor  does  not  retain  the  property  in  his 
custody,  but  leaves  it  upon  the  premises  of  the  debtor,  where  the 
same  was  found,  so  that  the  said  debtor  or  the  real  owner  could 
have  taken  possession  of  the  same  without  the  knowledge  of  said 
officer,  or  anyone  representing  him,  and  thereafter  the  property 
is  destroyed  by  fire,  the  real  owner  of  said  property  cannot,  after 
said  loss,  elect  to  treat  said  wrongful  levy  as  a  conversion  of  said 
property.** 

Each  of  these  requests  was  refused,  and  the  defendants  ex- 
cepted. The  court  then  charged  the  jury  that:  "The  only  ques- 
tion for  you  to  determine  is  that  of  the  value  of  the  stack  of  rye, 
and  in  determining  that,  the  burden  of  proof  is  upon  the  plain- 
tiff. •**"  In  determining  this  question,  you  will  look  at  all  the 
evidence,  and  will  say  by  your  verdict  what  was  the  value  of  that 
stack  of  rye  at  the  time  this  levy  was  made,  on  the  nineteenth 
day  of  September,  1891."  To  which  an  exception  was  also  taken 
by  the  defendants  at  the  time  and  duly  reserved. 

In  so  charging  and  in  refusing  a  number  of  the  charges  re- 
quested, we  think  the  coTirt  erred.  The  gist  of  the  plaintiff's  ac- 
tion is  a  conversion  of  his  property  by  the  defendants,  not  neg- 
ligence in  the  care  of  it.  The  conversion  was,  at  most,  a  techni- 
cal one,  a  dealing  with  the  property  of  the  plaintiff  as  if  it  were 
that  of  the  judgment  debtor.  The  property  was  not,  in  fact,  con- 
verted; all  the  officer  did  was  to  place  his  hands  on  the  stack, 
saying,  as  he  did  so,  that  he  attached  it  as  the  property  of  the 
attachment  debtor.  It  was  then  left  where  found.  For  this  it 
will  be  conceded  the  owner.  Sly,  had  the  right  to  treat  the  levy 
as  a  conversion  of  his  property.    The  effect  of  such  suit  is  to 
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abandon  the  property  to  the  wrongdoer,  and,  in  consideration 
of  this,  the  law  gives  to  the  plaintiff  a  recovery  of  its  value.  But 
the  owner,  whose  property  has  been  wrongfully  intermeddled 
with,  is  not  bound  to  pursue  this  remedy.  He  haa  the  election 
to  do  80,  or  recover  the  property  in  an  action  of  replevin,  based 
upon  his  title.  Until  he  makes  his  election  by  bringing  a  suit 
for  conversion  the  title  remains  in  him;  otherwise  he  could  not 
at  his  election  maintain  replevin.  In  other  words,  a  mere  inter- 
meddling with  another's  property  in  a  way  to  deny  his  title  does 
not,  of  itself,  divest  his  title.  He  may  treat  it  as  such  by  com- 
mencing an  action  for  a  conversion,  but,  until  this  is  done,  the 
title  remains  in  ^^^  him.  In  this  case  the  suit  for  conversion 
was  not  commenced  until  some  time  after  the  fire,  so  that  at  the 
time  of  the  fire  the  title  to  the  stack  of  rye  was  in  the  plaintiff, 
and  no  negligence  having  been  imputed  to  the  defendants  as  the 
cause  of  the  fire,  the  owner  of  the  property,  the  plaintiff,  at  tlie 
time  of  the  fire,  must  bear  the  loss  in  accordance  with  the  maxim 
Ees  perit  domino.  True,  the  plaintiff  says  that  but  for  the  levy 
he  would  have  thrashed  the  rye  before  the  fire,  and  that  he  was 
prevented  thereby  from  doing  so.  This  must  be  considered  in 
connection  with  the  undisputed  facts.  He  was  no  party  to  the 
proceeding  in  attachment,  and  the  levy  could  not,  therefore,  like 
an  injunction,  in  any  way  restrain  him  from  exercising  his 
rights  of  ownership.  The  actual  possession  not  being  disturbed, 
he  had  the  same  right  and  ability  to  take  care  of  his  property 
that  he  had  before  the  levy;  and,  if  he  failed  to  do  so,  it  was  his 
own  fault.  The  levy,  as  made,  did  not  deprive  him  of  the  right 
nor  make  it  unlawful  for  him  to  do  so.  If  he  were  the  owner  of 
the  property  as  claimed,  he  would  be  liable  to  no  one  for  deal- 
ing with  it  as  he  pleased,  notwithstanding  the  levy. 

If  the  property  had  been  taken  into  the  actual  custody  of  the 
officer  and  so  as  to  deprive  the  owner  of  any  control  over  it,  a 
different  rule  of  liability  might  apply.  In  such  case,  there  would 
be  much  reason  for  holding  that,  irrespective  of  the  question  of 
care,  the  officer,  having  wrongfully  deprived  the  owner  of  the 
care  of  his  property,  should  be  liable  for  its  loss  from  any  cause, 
other  than  the  act  of  God  or  public  enemies;  for,  in  such  case, 
but  for  the  wrong,  the  loss  might  not  have  occurred.  But,  as 
between  the  officer  and  ***  the  creditor  or  the  debtor  in  the 
attachment  suit,  it  seems  well  settled  that  the  officer  is  not 
liable  for  the  destruction  of  the  property  while  in  his  custody 
by  fire  or  other  means,  unless  guilty  of  a  want  of  ordinary  care: 
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^jwan's  Treatise,  16th  ed.,  291;  Story  on  Bailments,  2d  ed.,  sec. 
7.32;  Crocker  on  Sheriffs,  3d  ed.,  sees.  448,  855.  This  rule  ia 
jjlaeed  by  Story  on  the  ground  that  the  officer  is  a  bailee  for  hire, 
and  should  not  be  held  to  a  greater  nor  less  degree  of  liability 
than  is  required  by  the  common  rule  in  such  cases — ordinary 
■diligence.  But  as  to  a  third  person  whose  property  has  been 
wrongfully  taken  under  the  writ,  the  reason  does  not  seem  to 
apply.  As  to  such  person,  he  would  seem  to  be  a  wrongdoer,  and 
not  a  bailee  of  any  kind.  But  this  question  is  left  undecided, 
and  the  decision  placed  on  the  grounds  before  indicated — that 
the  owner  was  not  in  fact  deprived  of  the  custody  of  his  prop- 
erty, nor  of  the  title  thereto  by  the  levy;  and  the  fire  not  being 
referable  to  the  levy,  nor  to  any  want  of  care  on  the  part  of  the 
officer,  the  loss  occasioned  by  the  fire  fell  to  the  owner  of  the 
property. 

A  question  might  also  be  raised  as  to  whether  there  was  any 
attachment  of  the  property  in  fact,  the  property  not  having  been 
taken  into  the  actual  custody  of  the  officer  as  required  by  section 
<3493  of  the  Eevised  Statutes:  And  see  Shinn  on  Attachment 
and  Garnishment,  sec.  244;  Drake  on  Attachment,  sec.  292  a; 
Waples  on  Attachment,  175.  It  was  on  this  ground  that,  in  Eoot 
V.  Railroad  Co.,  45  Ohio  St.  227,  it  was  held  that  the  property 
sought  to  be  attached  in  that  case  had  not  been  attached  as 
against  the  subsequent  levy  of  a  judgment  creditor.  But  it  is 
not  necessary  ^^^  to  decide  this  question  here;  for  although  it 
was  held  that,  for  the  purposes  of  an  attachment,  such  custody 
was  taken  as  the  nature  of  the  property  would  permit,  yet  it  was 
not  such  as  precluded  or  hindered  the  owner  from  taking  care  of 
it  himself.  At  the  time  of  the  fire  he  claimed  to  own  the  prop- 
erty, and  did  in  fact  own  it,  having  as  yet  commenced  no  suit  for 
the  conversion  of  it. 

He  does  not  even  claim  that,  by  reason  of  the  levy,  he  had  be- 
come remiss  in  caring  for  it.  And  such  claim,  if  true,  would,  for 
reasons  before  stated,  be  of  no  avail  in  an  action  for  conversion 
commenced  after  the  fire.  It  is  fair  to  presume  from  his  claim  of 
ownership  that  he  took  the  same  care  of  the  property  after  the 
levy  as  before,  and,  in  bringing  this  action  simply  seeks  a  double 
advantage,  or,  in  the  language  of  the  old  adage,  "seeks  to  have 
his  cake  and  eat  it  too." 

The  court  then  erred  in  charging  the  Jury  that  the  only  ques- 
tion for  it  to  determine  was  the  value  of  the  stack  of  rye.  There 
was  the  question  as  to  the  actual  ownership  of  the  property; 
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whether  any  levy  had  in  fact  been  made  that  bound  the  property 
in  attachment;  and,  if  so,  whether  such  custody  and  control  had 
been  taken  by  the  officer  as  to  hinder  the  plaintiff  from  taking- 
care  of  it.  This  we  think  was  so  radically  wrong  as  to  require  a 
reversal  of  the  judgment,  whether  any  of  the  particular  requests 
of  the  defendants  should  have  been  given  or  not. 

But  we  are  of  opinion  that  the  fourth  request  should  at  least 
have  been  given.  The  gist  of  this  instruction  is,  that  conceding 
the  attachment  to  have  been  wrongful,  yet  if  by  it  the  owner  was 
not  deprived  of  the  care  and  custody  of  his  property,  he  could  not 
maintain  an  action  for  ^^^  the  conversion  of  it  commenced  after 
its  loss  by  fire.  This  is  in  accordance  with  the  view  we  have  taken 
of  the  law  applicable  to  the  case. 

And  on  the  question  whether  the  property  had  in  fact  been 
attached,  the  first  instruction  asked  and  refused  properly  stated 
the  law  applicable  thereto. 

Judgment  reversed  and  new  trial  awarded. 

TROVER— JUDGMENT  IN— EFFECT  ON  TITLE.— A  Judprment  In 
trover  does  not  transfer  the  title  to  the  property:  Miller  v.  Hyde,  161 
Maps.  472;  42  Am.  St.  Rep.  424,  and  extended  note.  See,  also,  the 
extended  note  to  WooUey  v.  Carter,  11  Am.  Dec.  523. 

TROVER  WILL  NOT  LIE  AGAINST  AN  ATTACHING  OFFI- 
CER for  neglect  in  not  talcing  proper  care  of  the  property  attached: 
Abbott  V.  Kimball,  19  Vt.  551;  47  Am.  Dec.  708,  and  note.  See,  also, 
the  extended  notes  to  Palmer  v.  St.  Albans,  6  Am.  St.  Rep.  132,  and 
Boiling  v.  Kirby,  21  Am.  St.  Rep.  800. 


Henline  v.  Keesb. 

[54  Ohio  Statk,  599.] 

REPLEVIN.— THE  OMISSION  OP  A  PLAINTIFF  In  an  action 
of  replevin  to  sign  the  affidavit  upon  which  he  obtains  the  writ  is  at 
most  an  irregularity  which  does  not  invalidate  the  writ  nor  deprive 
the  officer  of  protection  in  executing  its  commands. 

SHERIFF— .JUSTIFICATION  OF  UNDER  A  WRIT  VOID 
FOR  WANT  OF  JURISDICTION.— While  a  ministerial  officer,  hav- 
ing knowledge  from  a  source  other  than  the  writ  that  the  court  or 
ofl*cer  issuing  It  was  without  jurisdiction  of  the  person  against 
whom  It  was  directed,  Is  not  obliged  to  serve  it,  and  may  decline  to 
do  so  without  subjecting  himself  to  any  liability,  yet  he  may,  never- 
theless, relying  on  its  regularity,  execute  It  according  to  Its  com- 
mands, and  plead  It  In  justlflcation  of  his  acts  In  doing  so. 

PRINCIPAL  AND  SURETY.— THE  LIABILITY  OF  THE 
LATTER  IS  DEPENDENT  UPON  THAT  OF  THE  FORMER,  and 
an  action  cannot  be  maintained  against  one  as  surety  If  his  prin- 
cipal Is  not  liable.  This  remains  true  though  the  surety  might  have 
been  sued  as  principal  and  a  recovery  had  against  him  In  that  ca- 
pacity, a*  where  he  who  was  sued  as  a  surety  on  the  bond  of  a 
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constable  was  himself  liable  for  the  act  of  the  constable,  though  the 
latter  was  protected  from  liability  by  a  process  iu  bis  bauds  regular 
upon  its  face. 

Dodge  &  Canary,  for  the  plaintiffs  in  error. 

Baldwin  &  Harrington,  for  the  defendants  in  error. 

«oi  WILLIAMS,  C.  J.  The  original  action  was  brought  in 
the  court  of  common  pleas  of  Wood  county,  by  ®^^  William  T. 
Eeese,  the  defendant  in  error,  against  Jonas  Henline  and  Nathan 
W.  Stafford,  on  the  bond  of  Henline  as  constable  of  Liberty  town- 
ship in  that  county,  to  which  office  he  had  been  duly  chosen,  Staf- 
ford being  surety  on  the  bond.  The  bond,  which  was  duly  exe- 
cuted, is  in  the  usual  form,  conditioned  for  the  faithful  perform- 
ance by  Henline  of  his  duties  as  such  constable.  The  alleged 
breach  of  the  condition  consisted  of  a  seizure  by  the  constable  of 
certain  chattel  property  of  the  plaintiff,  on  a  writ  of  replevin 
issued  against  him  by  Stafford  as  a  justice  of  the  peace  of  the 
same  township,  which  office  he  then  held.  The  writ,  it  is  claimed, 
was  void  for  want  of  jurisdiction  of  the  justice  to  issue  it,  and  the 
constable  and  his  surety  became  liable  on  the  bond  for  the  dam- 
ages sustained  by  Eeese  in  consequence  of  the  proceedings  under 
it.  Upon  issues  joined  in  the  action,  the  cause  was  tried  to  the 
court,  and  a  finding  made  of  the  facts,  which,  in  addition  to  those 
already  stated,  are,  in  substance,  as  follows:  1.  At  {he  time  of  the 
commencement  of  the  replevin  suit,  and  the  service  of  the  writ, 
Eeese  was  not  a  resident  of  Liberty  township,  but  resided  and  was 
a  householder  in  another  township  of  Wood  County,  which  was 
known  to  both  the  justice  and  constable;  2.  The  affidavit  filed  by 
the  plaintiff  in  the  replevin  suit  was  not  signed  by  him,  though 
it  was  in  fact  sworn  to  by  him  before  the  justice,  who  certified 
thereto,  and  it  contained  a  proper  description  of  the  property, 
and  a  statement  of  all  facts  required  by  the  statute;  3.  The  writ 
of  replevin  issued  by  the  justice  and  delivered  to  the  constable 
was  in  due  form  of  law,  regular  on  its  face,  and  disclosed  no  want 
of  jurisdiction  of  the  justice  to  issue  it;  4.  The  constable  found 
®®^  the  property  described  in  the  writ  in  his  township,  and  there 
took  the  same  into  his  possession,  caused  it  to  be  appraised,  and, 
after  taking  from  the  plaintiff  an  undertaking  in  replevin  in  the 
requisite  amount,  delivered  the  property  to  him;  5.  At  the  time 
of  the  seizure  of  the  property,  the  constable,  finding  Reese  in  the 
township  where  the  writ  was  issued,  made  personal  service  there 
upon  him  of  a  summons,  which  accompanied  the  writ  of  replevin, 
but  did  not  deliver  to  him  a  copy  of  the  latter  writ;  6.  Return 
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was  made  of  tlie  process  and  undertaking  to  the  justice  in  due 
time,  and  afterward,  on  the  return  day,  Eeese  filed  his  motion 
fcefore  the  justice  of  the  peace  to  dismiss  the  action  for  want  of 
jurisdiction  of  his  person,  which  was  sustained,  and  the  suit  ac- 
cordingly dismissed;  whereupon  demand  was  made  of  the  con- 
stable for  the  return  of  the  property,  which  he  was  unable  to  com- 
ply with,  having  previously  delivered  it  to  the  plaintiff  in  the 
suit  and  filed  his  undertaking  with  the  justice.  The  court  also 
found  the  amount  of  the  plaintiff's  damages,  if  upon  the  facts  he 
should  be  entitled  to  recover  any;  but,  being  of  opinion  that,  on 
the  facts  found,  the  defendants  were  not  liable  on  the  bond,  judg- 
ment was  rendered  in  their  favor,  which  judgment  the  circuit 
court  reversed,  holding  that  on  the  facts  found  the  plaintiff 
should  have  judgment,  and  accordingly  rendered  judgment  for 
him.  We  are  called  upon  to  decide  Which  of  these  judgments  is 
the  correct  one. 

The  omission  of  the  plaintiff  in  the  replevin  suit  to  sign  the 
affidavit  upon  which  he  obtained  the  writ  was  at  most  an  irregu- 
larity which  did  not  invalidate  the  writ,  nor  deprive  the  constable 
of  protection  in  executing  its  command.  A  ministerial  officer, 
before  executing  process  **®*  placed  in  his  hands,  is  not  obliged 
tc  inquire  into  the  regularity  of  the  proceedings  of  the  tribunal 
from  which  it  .emanates,  and  determine  at  his  peril  whether  it 
was  lawfully  issued  or  shall  be  obeyed.  His  duty  is  to  execute  it, 
if  in  due  form  of  law,  regular  on  its  face,  and  comes  duly  autljen- 
ticated  from  a  court  or  magistrate  having  jurisdiction  of  the 
subject  matter. 

The  position  taken  by  counsel  for  the  defendant  in  error,  which 
was  apparently  adopted  by  the  circuit  court,  is,  that  the  justice 
issuing  the  writ  was  without  jurisdiction  of  the  case,  because  the 
defendant  did  not  reside  in  his  to^vnship,  but  was  a  resident 
householder  of  another  township  of  the  same  county;  and  that 
fact  being  known  to  the  constable,  his  writ  afforded  no  justifica- 
tion for  any  act  done  imder  it.  The  statute  affecting  the  juris- 
diction of  justices  of  the  peace  in  this  respect  provides  that  a  resi- 
dent householder  or  freeholder  of  the  county  shall  not  be  held  to 
answer  a  summons  in  a  civil  matter  in  any  township  of  such 
county,  other  than  the  one  in  which  he  resides,  except  when  there 
is  no  justice  of  the  township  where  he  resides,  or  the  only  jus- 
tice therein  is  interested  in  the  controversy  or  is  related  in  cer- 
tain degrees  to  either  of  the  parties.  Assuming  here,  without  in- 
tending to  be  understood  as  so  holding,  that  knowledge  that  the 
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defendant  was  a  resident  householder  of  another  township  con- 
stituted knowledge  of  a  want  of  jurisdiction  of  the  justice  to  issue 
the  writ,  it  does  not  follow,  we  think,  that  the  constable  must  ba 
held  liable  for  executing  it,  when  done  in  a  lawful  manner.  The 
justice  unquestionably  had  jurisdiction  of  actions  for  the  replev- 
in of  property  of  the  kind  described  in  the  writ,  and  to  issue  such 
process.  *^^^  That  delivered  by  him  to  the  constable  for  service 
was  duly  authenticated,  regular  in  form  and  substance,  disclosing 
no  want  of  jurisdiction  to  issue  it,  and  in  all  respects  was  such  a 
writ  as  the  justice  had  apparent  authority  to  issue;  so  that  any 
knowledge  the  constable  may  have  had  concerning  the  defend- 
ant's residence  was  derived  from  sources  outside  of  the  writ.  We 
understand  the  rule  in  such  a  case  to  be,  that  while  a  ministerial 
officer  who  has  knowledge  from  a  source  other  than  the  writ  that 
the  court  or  magistrate  issuing  it  is  without  jurisdiction  of  the 
person  against  whom  it  is  directed  is  not  obliged  to  serve  it,  and 
may  decline  to  do  so  without  creating  a  liability  for  his  failure, 
he  may,  nevertheless,  relying  on  its  regularity,  execute  it  accord- 
ing to  its  command,  and  plead  it  in  justification  of  his  acts  in  do- 
ing so:  Crocker  on  Sheriffs,  sec.  283;  Swan's  Treatise,  504;  Peo- 
ple V.  Warren,  5  Hill,  440;  Webber  v.  Gay,  24  Wend.  485;  Watson 
V.  Watson,  9  Conn.  140;  23  Am.  Dec.  324;  Wilmarth  v.  Burt,  7 
Met.  257;  Erskine  v.  Hohnbach,  14  Wall.  613;  Wall  v.  Trumbull, 
16  Mich.  228,  233;  and  see  Taylor  v.  Alexander,  6  Ohio,  145; 
Harmon  v.  Gould,  Wright,  709;  Sandford  v.  Nichols,  13  Mass. 
286-288;  7  Am.  Dec.  151.  We  are  aware  that  there  are  some  cases 
which  hold  a  different  doctrine;  but  the  rule,  as  we  have  stated 
it,  is  maintained  by  the  great  weight  of  authority,  and  rests  upon 
sound  reason.  It  is  essential  to  an  efficient  administration  of  the 
law  that  there  be  effectual  execution  of  legal  process,  to  the  ac- 
complishment of  which  promptness  and  expedition  are  necessary. 
Questions  of  jurisdiction  are  often  difficult  of  correct  determina- 
tion, depending  sometimes  for  their  proper  decision  upon  com- 
plications of  fact,  and  involving  the  employment  of  legal  learn- 
ing and  judicial  investigation;  and  to  ®*^**  require  ministerial  offi- 
cers with  process  in  their  hands  for  execution  to  stop  and  deter- 
mine such  questions  by  looking  beyond  the  face  of  the  process 
before  proceeding  to  execute  its  precepts  would  not  only  be  in- 
compatible with  the  nature  of  their  office,  and  the  proper  dis- 
charge of  their  duties,  but  must  necessarily  retard  the  adminis- 
tration of  justice,  and  often  obstruct  or  defeat  the  remedies  of 
parties.    The  officer  may  honestly  believe  that  he  is  in  possession 
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of  information  beyond  the  writ  that  deprived  the  tribunal  from 
which  it  came  of  jurisdiction  over  the  party,  and  yet  be  mistak- 
en; or  he  may  in  good  faith  believe  there  was  such  jurisdiction, 
and  yet  have  knowledge  of  facts  which  exclude  it;  and  if  he 
could  be  charged  with  a  liability  for  every  such  erroneous,  though 
honest,  judgment,  on  the  question  of  jurisdiction,  it  is  not  diffi- 
cult to  understand  the  delays  and  embarrassments  that  must  re- 
sult in  ^he  business  of  the  courts.  This  case  not  inaptly  serves 
to  show  the  difficulties  of  such  a  rule.  It  is  contended  the  con- 
stable was  sufficiently  apprised  of  the  justice's  want  of  jurisdic- 
tion to  entertain  the  action  against  the  defendant  in  replevin, 
because  he  knew  the  defendant  was  a  resident  householder  of  an- 
other township  in  the  county;  but  it  is  evident  that  under  the 
statute  that  fact  alone  was  not  sufficient  to  denrive  thp  jastice  of 
jurisdiction,  for,notwJth8tandingthaifact,liie  jurisdiction  would 
exist  if  there  were  no  justice  in  the  defendant's  township  who 
was  disinterested,  or  who  was  not  related,  in  the  prohibited  de- 
grees, to  either  of  the  parties:  so  that,  to  wholly  exclude  the  juris- 
diction of  the  justice,  all  of  those  facts  must  concur,  and  there- 
fore, knowledge  of  one  of  them  only  would  not  be  ^^"^  knowl- 
edge that  the  justice  was  without  jurisdiction. 

If  it  were  true  that  as  between  the  parties  in  such  an  action, 
when  the  defendant  should  prove  he  was  a  resident  householder 
of  a  different  township  it  would  then  be  incumbent  on  the  plain- 
tiff, in  order  to  sustain  the  jurisdiction,  to  prove  one  of  the  other 
facts  which  authorize  the  justice  to  entertain  the  action,  such  a 
rule  could  hardly  be  applicable  in  a  suit  against  the  constable  on 
his  bond  for  executing  process  issued  by  the  justice,  unless,  hav- 
ing information  which,  if  followed  up  by  diligent  inquiry,  would 
lead  to  knowledge  of  all  the  facts  which  would  exclude  the  jus- 
tice's jurisdiction,  he  is  to  be  charged  with  such  knowledge. 
That  would  involve  a  large  inquiry,  and  make  the  officer's  lia- 
bility depend  not  upon  the  knowledge  he  had,  but  on  that  which 
he  might  have  obtained.  It  is  a  more  reasonable  rule  that  the 
officer  is  entitled  to  protection  in  the  execution  of  his  writ  when 
it  is  regular  on  its  face;  and  that  he  is  not  affected  by  informa- 
tion received  outside  of  it,  nor  liable  for  acts  done  in  its  proper 
execution,  unless  there  is  a  want  of  jurisdiction  to  issue  it  which 
appears  from  the  writ  itself. 

It  is  argued  that  the  facts  found  by  the  trial  court  entitle  the 
plaintiff  to  judgment  against  the  justice.  But  we  think  not. 
The  action  is  brought  on  the  constable's  bond,  and  the  liability 
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fionght  to  be  enforced  against  the  Justice  is  that  of  surety  on  the 
bond;  and,  as  the  constable  is  not  liable,  the  surety  cannot  be 
held.  What  remedy  the  plaintiff  may  have  against  the  justice, 
individually,  or  against  the  party  who  instituted  the  replevin  suit, 
are  not  questions  now  before  us  for  determination.  "We  ®*** 
think  the  judgment  of  the  circuit  court  was  erroneous  and  must 
be  reversed,  and  that  of  the  common  pleas  affirmed. 
Judgment  accordingly. 

REPLEVIN,— AFFIDAVIT  upon  which  a  writ  of  replevin  Issues, 
If  substantially  In  the  language  of  the  statute,  is  sufficient:  Burton 
V.  Curyea,  40  111.  320;  89  Am.  Dec.  350. 

SHERIFFS— PROCESS  AS  JUSTIFICATION.— A  void  execution 
will  not  Justify  acts  done  under  It  prevlotis  to  Its  being  set  aside: 
Ooltralne  v.  McCaine,  3  Dev.  308;  24  Am.  Dec.  356.  In  an  action 
against  an  oflicer  by  the  party  against  whom  process  issued  to  re- 
cover for  an  illegal  seizure,  the  process,  If  valid,  constitutes  a  com- 
plete justllicatlon:  Townsly  &  My  rick  Dry  Goods  Co.  v.  Fuller.  r.S 
Ark.  181 ;  41  Am,  St.  Rep.  97,  and  note.  See,  also,  the  extended  note 
to  Savacool  v.  Boughton,  21  Am.  Dec.  190. 

SURETYSHIP— LIABILITY  OF  PRINCIPAL.— If  no  cause  of  acN 
tion  exists  against  a  principal  on  a  bond,  there  can  be  none  against 
the  surety:  Eising  v.  Andrews,  66  Conn.  58;  50  Am.  St.  Bep.  75. 
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NEGOTIABLE  INSTRUMENTS— PARTNERSHIP  NOTE— IN- 
DORSEMENT BY  ONE  PARTNER.— If  one  member  of  a  partner- 
ship makes  a  note  In  his  own  name  payable  to  the  order  of  his  firm^ 
Indorses  the  name  of  such  firm  thereon,  and  requests  a  bank  to 
place  the  proceeds  of  the  note,  after  discount,  to  his  pei'sonal  credit 
on  its  books,  the  bank  thereby  has  notice  of  such  facts  as  puts  it  on 
Inquiry,  and  prevents  It  from  becoming  a  bona  fid«  holder,  in  case 
such  inidoirsement  is  unauthorized. 

J.  W.  Bouton,  J.  M.  McClure,  and  W.  P.  Weston,  for  the  ap- 
pellants. 

T.  A.  Lamb,  F.  P.  Schoonmaker,  W.  W.  Brown,  and  A.  P» 
Eiiey,  for  the  appellee. 

*®  GREEN,  J.  In  this  case  the  undisputed  facts  were  that" 
Webb  Evans  was  the  maker  of  the  note  in  his  own  name,  made 
it  payable  to  the  order  of  his  firm,  Davis  &  Evans,  indorsed  the 
name  of  the  firm  on  the  note  and  requested  the  plaintiff  to  place 
the  proceeds  of  the  discount  to  his  personal  credit  on  the  books 
of  the  bank.  As  between  Webb  Evans  and  the  firm  of  Davis  & 
Evans,  on  the  face  of  the  paper,  disregarding  the  forged  indorse- 
ment of  Joshua  Davis,  the  proceeds  of  the  discount  should  have 
been  placed  to  the  credit  of  Davis  &  Evans.  That  firm,  as  well 
as  Webb  Evans,  had  an  account  on  the  books  of  the  bank  and  in 
ordinary  course  should  have  had  credit  for  the  proceeds.  Had 
Webb  Evans  indorsed  the  note  in  his  own  name  after  the  indorse- 
ment of  Davis  &  Evans,  then  the  face  of  the  paper  would  havfr 
presented  an  apparent  title  in  Webb  Evans,  and,  in  its  ordinary 
commercial  aspect,  the  paper  with  the  personal  request  of  Webb 
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Evans  to  have  the  proceeds  placed  to  his  credit  would  not  have 
been  out  of  the  usual  course.  But  with  the  apparent  title  to  the 
note  being  in  Davis  &  Evans,  a  request  by  the  maker  to  have  the 
proceeds  placed  to  his  individual  credit  was  out  of  the  usual 
course,  and  we  think,  under  the  authorities,  the  bank  became  sub- 
ject to  a  duty  of  inquiry. 

It  seems  to  us  that  these  facts  bring  the  case  within  the  ruling 
in  Cooper  v.  McClurkan,  22  Pa.  St.  80,  and  Tanner  v.  Hall,  1  Pa. 
St.  417,  and  distinguish  it  from  the  other  cases  cited  for  the  ap- 
pellee. In  Cooper  v.  McClurkan,  22  Pa.  St.  80,  the  facts  are 
briefly  stated  in  the  opinion  thus,  "McClurkan  and  Fleming  were 
partners  in  trade  and  Fleming  drew  a  biU  of  exchange  of  the 
partnership  on  himself,  and  negotiated  it  to  the  plaintiff,  and 
now,  in  a  suit  upon  it,  McClurkan  defends  on  the  ground  that  it 
was  not  a  partnership  transaction.  This  appears  to  be  well  tak- 
en, for  the  case,  without  other  evidence,  stands  just  as  if  Flem- 
ing had  given  the  indorsement  of  his  partnership  on  his  ®*  own 
note  as  security  for  his  own  debt,  which  he  could  not  do:  Tanner 
V.  Hall,  1  Pa.  St.  417.'*  This  is  precisely  what  was  done  by 
"Webb  Evans.  He  gave  his  own  note  to  his  firm  for  the  amount 
of  the  debt.  He  then  indorsed  the  firm  name  on  the  note,  and 
therefore  pledged  the  liability  of  the  firm  for  his  own  debt,  and 
this  he  could  not  do.  The  proper  thing  for  him  to  do  in  ordinary 
commercial  usage  would  have  been  to  deposit  the  note,  or  its  pro- 
ceeds if  discounted,  to  the  credit  of  the  firm.  When  he  did  not 
do  that  he  departed  from  the  usual  course  in  requesting  the  bank 
to  place  the  proceeds  to  the  credit  of  his  private  account,  and 
thereby  made  a  manifest  misappropriation  of  the  firm's  money  to 
his  own  use.  The  responsibility  of  the  bank  in  such  circum- 
stances is  thus  shown  in  the  opinion  of  Lowrie,  J.,  in  the  case 
just  cited. 

He  says:  "The  plaintiff  says  he  is  a  bona  fide  holder  without 
notice  of  the  character  of  the  paper.  Is  he  without  notice?  He 
is  not  if  the  proper  inquiries  usually  made  by  a  prudent  man 
would  have  led  him  to  the  knowledge  of  the  fact  that  the  ac- 
ceptor, or  principal  debtor,  had  himself  drawn  the  bill,  or,  in 
other  words,  made  the  contract  that  is  intended  to  pledge  the 
partnership  as  surety  for  himself.  Common  prudence  demanded 
that  the  authenticity  of  the  signature  of  the  drawers  should  be 
ascertained,  and  this  led  directly  to  the  fact  that  it  was  made  by 
Fleming  himself,  and  common  sense  would  indicate  that  Flem- 
ing had  no  right  to  bind  his  partner  as  his  surety.  It  is  urged 
that,  in  borrowing  money,  copartners  may  give  to  their  negotia- 
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ble  paper  what  form  they  please,  and  that  therefore  they  ought  to 
he  liable  here  notwithstanding  the  form.  The  premise  is  true, 
but  the  conclusion  needs  for  its  support  the  proof  that  the  co- 
partners did  borrow  the  money.  If  they  did,  then  Fleming  is  an 
accommodation  acceptor,  and  the  drawers  are  bound  as  the  real 
debtors.  Without  this  proof  we  must  take  the  apparent  trans- 
action to  be  the  true  one,  and  regard  Fleming  as  borrowing  money 
for  himsplf  and  attempting  to  pledge  his  partner  as  his  surety; 
that  is,  we  must  decide  the  case  according  to  the  evidence." 
Every  word  of  this  is  directly  applicable  to  the  case  at  bar,  only 
with  increased  force,  because  here  the  paper  was  the  direct  obli- 
gation of  Webb  Evans  alone  to  his  firm,  and  was  palpable  notice 
to  the  bank  that  it  was  his  private  debt  to  his  firm.  When  he 
**■  indorsed  the  firm's  name  and  asked  the  banker  nevertheless  to 
place  the  proceeds  to  his  individual  credit,  it  was  a  direct  and  im- 
mediate application,  with  the  knowledge  and  consent  of  the 
banker,  of  the  firm's  money  to  the  personal  use  of  the  maker. 

Tanner  v.  Hall,  1  Pa.  St.  417,  is  in  the  same  line.  We  held' 
there  that  an  indorsement  by  a  partner  of  his  separate  accom- 
modation note  with  the  name  of  his  firm  is  a  sufficient  indication 
of  the  nature  of  the  transaction  to  make  it  the  duty  of  the  bank 
which  discounts  it  to  inquire  into  his  authority  to  use  the  firm 
name  for  the  occasion,  unless  there  are  circumstances  from  whicti 
the  authority  can  be  implied.  Gibson,  C.  J.,  stating  the  facts, 
said:  "Hall  drew  the  note  in  question  in  favor  of  H.  Cochran  & 
Co.,  procured  their  indorsement  of  it,  indorsed  it  with  the  name 
of  his  own  firm,  had  it  discounted  at  the  Lumberman's  Bank  and 
had  the  proceeds  of  it  put  to  the  credit  of  his  personal  account. 
....  But  that  Hall  had  drawn  ostensibly  for  his  separate 
accommodation  sufficiently  indicated  that  his  firm's  indorsement 
was  also  for  his  separate  accommodation,  and  made  it  the  duty  of 
the  bank  to  inquire  into  his  authority  for  the  act,  as  it  would  have 
been  bound  to  do  had  he  indorsed  the  name  of  the  firm  on  the 
note  of  a  stranger.  The  bank,  then,  and  the  present  holder  are 
affected  with  knowledge  that  the  transaction  was  a  separate  one; 
and  we  have  the  naked  case  of  a  note  indorsed  with  the  name 
of  a  firm  in  a  transaction  out  of  the  line  of  its  business;  from 
which  the  conclusion  is  unavoidable  that  it  was  discounted  on 
the  faith  of  an  indorsement  which  was  void  for  want  of  previous 
authority  or  subsequent  confirmation."  The  present  case  is 
stronger  than  this,  because  there  was  no  intervening  third  party 
outside  of  the  firm  who  had  made  a  genuine  indorsement  for  the 
accommodation  of  the  maker.    Here  the  transaction  was  direct. 
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The  partner  made  Ms  own  note  to  his  own  firm  and  then  indorsed 
the  firm  name,  and,  with  the  knowledge  and  participation  of  the 
bank,  took  the  proceeds  to  his  own  use.  It  was  aflSrmatively  tes- 
tified by  the  other  partner  that  he  knew  nothing  of  the  trans- 
action, that  the  firm  got  no  part  of  the  proceeds  directly  or  in- 
directly, and  it  was  not  shown  that  there  was  any  course  of 
dealing  by  which  indorsements  of  the  firm  name  by  Webb  Evans 
on  paper  such  as  this  was  ever  sanctioned  or  approved  by  the 
firm.  The  nature  of  the  transaction  directly  informed  the  bank 
**  that  the  firm  indorsement  was  made  by  Evans  for  his  private 
use,  and  that  knowledge  put  them  upon  inquiry. 

In  the  case  of  Miller  v.  Consolidated  Bank,  48  Pa.  St.  514,  88 
Am.  Dec.  475,  Aguew,  J.,  in  commenting  on  Tanner  v.  Hall,  1 
Pa.  St.  417,  and  pointing  out  the  difference  between  the  two 
cases,  said:  "The  case  of  Tanner  v.  Hall,  1  Pa.  St.  417,  differs 
•widely  from  this.  There  Hall  drew  his  separate  note  for  his  own 
accommodation  to  the  order  of  another  firm,  who  indorsed  it, 
then  he  indorsed  the  name  of  his  own  firm  and  procured  it  to  be 
discounted.  It  was  held  that  the  form  of  the  note  and  the  cir- 
cumstances sufficiently  indicated  to  the  bank  that  the  note  was 
for  his  individual  accommodation,  and  thus  put  the  bank  upon 
notice.'* 

The  case  of  Haldeman  v.  Bank  of  Middleton,  28  Pa.  St.  440, 
70  Am.  Dec.  142,  is  cited  for  the  appellee  with  much  confidence, 
and  is  claimed  to  rule  this  case.  But  a  very  slight  examination  of 
the  facts  of  that  case  shows  it  to  be  radically  different  from  this. 
The  draft  was  drawn  in  the  firm  name  in  favor  of  Haldeman  who 
•was  one  of  the  partners.  Ostensibly,  therefore,  and  on  the  face 
of  the  paper,  it  purported  to  be  the  obligation  of  the  firm  to  one 
of  its  own  members.  Upon  such  paper  the  payee  was  apparently 
the  owner  of  the  paper,  and  in  regular  course  of  business  would 
be  entitled  to  have  the  proceeds  of  the  draft.  There  was  noth- 
ing to  give  notice  to  the  bank  that  the  transaction  was  out  of 
the  usual  course,  or  was,  or  was  intended  to  be,  a  fraud  upon 
the  firm.  It  was  upon  these  grounds  that  the  case  was  ruled. 
Said  Knox,  J.,  in  delivering  the  opinion:  "The  case  depends  up- 
on the  question  whether  the  bank  was  bound  to  inquire  as  to  the 
authority  of  Haldeman  to  draw  the  draft  in  the  firm  name.  It 
is  not  pretended  that  the  bank  had  actual  notice  that  the  dis- 
count was  for  Haldeman's  separate  use;  but  it  is  alleged  that  the 
form  of  the  draft  was  sufficient  to  put  the  bank  upon  inquiry. 
The  draft  was  made  payable  to  Peter  Haldeman's  order.  Was 
ihifl  an  indication  that  it  was  not  drawn  by  the  firm  in  the  usual 
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course  of  its  business?  Certainly  it  was  not;  for  although  it  may 
not  be  the  ordinary  form  in  which  bills  are  drawn,  it  is  by  no 
means  an  unusual  transaction,  when  the  object  of  drawing  a  draft 
is  to  raise  money  for  a  firm,  that  it  should  be  made  payable  to  the 

order  and  indorsed  by  one  of  the  members  of  the  firm 

Where  a  draft  or  bill  drawn  in  the  name  of  the  firm  by  one  of  the 
partners  is  offered  for  discount,  *^  the  presumption  is,  that 
drawing  the  draft  was  a  partnership  transaction,  even  although 
it  was  made  payable  to  the  order  of  one  of  the  members  of  the 
firm.  Actual  knowledge  that  a  bill  or  note  purporting  to  be 
drawn  or  made  by  a  firm  was  given  without  the  consent  of  some 
of  the  partners  is  a  good  defense  as  to  the  nonconsenting  part- 
ners, but  the  presumption  that  the  paper  is  what  it  purports  to  be 
cannot  be  overthrown  upon  a  mere  matter  of  form  in  inserting 
the  name  of  one  of  the  members  of  a  partnership  as  payee." 

The  case  of  Ihmsen  v.  Negley,  25  Pa.  St.  297,  is  also  of  the 
same  character,  as  is  fully  explained  in  the  opinion  in  the  last 
case  cited.    We  think  the  assignments  of  error  are  all  sustained. 

Judgment  reversed  and  venire  de  novo  awarded. 


PARTNERSHIP.— A  note  given  In  the  name  of  the  firm  by  one 
partner  for  his  own  private  debts,  and  linown  to  be  so  given  by  the 
person  taking  it  does  not  bind  the  firm  unless  they  had  previously 
consented  to  the  transaction:  lianier  v.  McCabe,  2  Fla.  32;  48  Am. 
Dec.  173,  and  note;  Livingston  v.  Roosevelt,  4  Johns.  251;  4  Am.  Dec. 
273,  and  note;  Taylor  v.  [lillyer.  3  Blackf.  433;  2G  Am.  Dec.  430;  Me- 
chanics' etc.  Ins.  Co.  v.  Richardson,  33  La.  Ann.  1308;  39  Am.  Rep. 
290,  and  note.  The  note  of  a  firm  given  for  a  private  debt  of  one 
partner  is  good  against  the  firm  in  the  hands  of  a  bona  fide  holder: 
Haldeman  v.  Bank,  28  Pa.  St.  440;  70  Am.  Dec.  142,  and  note;  Flem- 
ming  V.  Cathcart,  3  Rich.  307;  45  Am.  Dec.  76(J. 
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EQUITY— RELIEF  AGAINST  MUTUAL  MISTAKE.- Equity 
cannot  grant  relief  In  cases  of  mutual  mistake  of  legal  rights,  where 
It  is  impossible  to  restore  both  parties  to  the  status  quo. 

EQUITY- RELIEF  AGAINST  MISTAKE.— A  surety  on  the 
bond  of  a  defaulting  bank  cashier,  who,  laboring  under  a  mistake 
of  the  legal  effect  of  the  facts,  gives  his  notes  In  settlement  of  such 
defalcation,  is  not  entitled  to  a  reflelivery  of  the  notes  to  him  unless 
the  parties  have  remained,  or  can  be  placed,  In  statu  quo. 

SURETYSHIP— INTERPRETATION  OF  CONTRACT.— A 
contract  of  suretyship,  though  only  enforced  according  to  its  terms,. 
!.«!.  nevertheless,  nothing  more  than  a  contract,  and,  In  construing  it, 
the  actual  intention  of  the  parties  must  prevail. 

OFFICERS— OFFICIAL  BONDS— CONTINUING  LIABIL- 
ITY. -The  presumption  that  official  bonds  apply  only  to  the  existing 
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term  of  the  officer  Is  not  conclusive;  and  If  It  Is  clear  that  the  par- 
ties meant  to  create  a  continuing  liability,  the  bond  must  be  held  to 
have  done  so. 

NEGOTIABLE  INSTRUMENTS— CONSIDERATION.— A  note 
given  by  a  surety  on  the  bond  of  a  defaulting  banli  cashier  in  settle- 
ment of  defalcation,  Is  supported  by  sufficient  cousideratlou 
If  It  appears  that  because  the  note  was  given,  the  bond  was  sur- 
rendered, or  that  the  bank  forbore  to  sue  thei-eon,  or  that  it  waa 
given  as  a  compromise  and  credited  on  the  cashier's  account,  or  that,. 
In  reliance  on  such  compromise,  there  was  a  change  in  the  position 
of  the  parties,  so  as  to  malie  restoration  of  the  status  quo  impossible^ 
or  that  the  credit  of  the  bank  was  maintained  by  such  compromise^ 
or  that  it  was  the  basis  for  permission  given  by  authoniy  to  con- 
tinue the  banking  business. 

Bill  for  an  injunction  and  to  compel  the  delivery  of  certain 
promissory  notes.  Frederick  C.  Fink  was  elected  cashier  of  the 
Farmers' Bank  of  Harrisburg  in  May,  1873,  and  thereupon  entered 
upon  the  discharge  of  the  duties  of  his  oflHce,  and  he  excuted  and 
delivered  to  the  bank  a  bond,  dated  July  21,  1873,  in  the  suni 
of  twenty  thousand  dollars,  with  his  brother,  Henry  Fink,  the 
plaintiff,  as  surety,  the  bond  being  conditioned  as  follows:  "The 
condition  of  the  above  obligation  is  such,  that  whereas  the  above 
bounden  Frederick  C.  Fink  has  been  appointed  cashier  in  the 
said  Farmers'  Bank,  of  Harrisburg, 'Pa.,  now  therefore  the  con- 
dition of  the  above  obligation  is  such  that  if  the  bounden  Fred- 
erick C.  Fink  shall  well,  truly,  and  faithfully  perform  all  the  du- 
ties assigned  to  and  trust  reposed  in  him  as  cashier  of  the  said 
Farmers'  Bank,  of  Harrisburg,  Pa.,  so  long  as  he  shall  continue 
in  that  capacity,  then  the  above  obligation  to  be  void,  otherwise 
to  be  and  remain  in  full  farce,  virtue,  and  effect."  F.  C.  Fink 
was  re-elected  in  May,  1874,  and  annually  thereafter  down  to  the 
time  the  bank  was  closed  in  1893,  when  it  was  discovered  that 
he  had  misappropriated  the  funds  of  the  bank  to  the  amount  of 
about  twenty-seven  thousand  dollars.  From  the  facts  reported 
by  the  master,  it  appeared  that  "on  February  17,  1893,  the  su- 
perintendent of  banking,  suspecting  that  the  condition  of  the 
Farmers'  Bank  was  not  what  the  published  reports  of  its  cashier 
and  directors  showed  it  to  be,  and  for  other  reasons,  which  do- 
not  clearly  appear  by  the  testimony,  caused  an  examination  inta 
its  affairs  to  be  instituted,  with  the  result  that  he  on  that  day 
discovered  the  cashier  to  be  a  defaulter  to  an  amount  exceeding 
twenty-five  thousand  dollars.  Later  in  the  afternoon  of  the  same 
day  he  called  together  some  of  the  directors  at  the  banking  house 
and  informed  them  of  his  discovery.  The  cashier,  being  called 
before  them,  admitted  the  defalcation  and  the  approximate  accu- 
racy of  the  amount  alleged,  produced  the  bond  referred  to  above 
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in  paragraph  4,  and  stated  that  the  plaintiff,  who  was  surety  on 
the  bond,  would  stand  good  for  twenty  thousand  dollars,  the 
■amount  of  his  bond.  He  was  thereupon  directed  to  communi- 
<;ate  with  the  plaintiff  and  report  the  result  of  his  interview  at 
a  meeting  of  the  directors  to  be  held  later  in  the  evening.  He  ac- 
cordingly called  upon  the  plaintiff,  laid  before  him  his  trouble, 
and  reminded  him  that  he,  the  plaintiff,  was  on  his  bond,  and, 
at  the  subsequent  meeting  of  the  directors,  reported  that  he  had 
seen  tlie  plaintiff  and  suggested  that  some  of  the  directors  should 
<;all  upon  him.  In  pursuance  of  this  suggestion,  one  of  the  di- 
rectors, who  was  also  their  legal  adviser,  called  upon  the  plain- 
tiff at  his  place  of  business  early  the  next  morning.  The  inter- 
view was  a  brief  one,  and  went  little  beyond  fixing  a  time  for  the 
plaintiff  to  meet  the  directors  at  the  banking  house.  It  is  to  be 
noted,  however,  that  in  this  interview  the  plaintiff  spoke  of  being 
on  his  brother's  bond,  and  declared  his  intention  of  paying  the 
amount  of  it.  A  few  hours  later,  the  plaintiff  called  at  the  bank- 
ing house,  and  there  met  three  of  the  directors,  among  whom 
was  their  legal  adviser.  Without  much  preliminary  conversa- 
tion, after  an  offer  of  certain  railroad  bonds  had  been  made  and 
rejected,  the  plaintiff  offered'the  four  notes  mentioned  in  the  bill 
of  complaint,  one  of  which  was  for  five  thousand  dollars  and 
<5ach  of  the  others  for  a  like  sum  with  interest,  in  payment  of  the 
amount  of  the  bond,  and  his  offer  was  accepted.  The  notes  were 
accordingly  drawn  up,  signed  by  the  plaintiff,  and  handed  over 
to  one  of  the  directors,  and  the  bond,  which  in  the  mean  time 
had  been  lying  on  the  table  before  the  parties  unopened  and  un- 
read, was  surrendered  to  the  plaintiff.  12.  The  plaintiff  was  un- 
attended by  counsel  and  had  previoTisly  consulted  none,  and  his 
attention  was  not  called  to  the  terms  of  the  bond,  but  he  made 
no  inquiry  of  the  directors  present  or  either  of  them  with  re- 
spect to  his  liability  on  the  bond,  or  with  respect  to  the  affairs 
of  the  bank  or  the  defalcation  of  the  cashier,  and  no  statement 
was  made  to  him  by  t^em  or  either  of  them  with  respect  to  these 
matters;  nor  was  there,  so  far  as  appears  by  the  evidence,  any  in- 
tentional concealment  by  them,  or  either  of  them,  from  him  of 
any  fact  relating  to  these  matters,  nor  any  willful  misrepresenta- 
tion, either  at  this  time  or  before,  of  any  matter  affecting  his  lia- 
bility. 13.  The  master  finds  that  the  four  notes  referred  to  in 
the  bill  of  complaint  were  given,  partly,  at  least,  in  satisfaction  of 
the  bond,  and  that  they  were  given  in  the  belief,  shared  at  that 
time  by  all  parties,  that  the  same  was  a  continuing  bond,  and 
that  the  plaintiff  was  liable  thereon  for  the  defalcations  of  the 
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cashier;  but  he  further  finds  that  in  giving  said  notes,  the  plain- 
tiff was  moved,  not  merely  by  his  belief  that  he  was  Hable  on  the 
bond,  but  also  by  a  desire  to  relieve  the  cashier,  who  was  hia 
brother,  to  continue  him  in  his  employment,  and  to  save  the  fam- 
ily name  from  diagrace.  14.  A  few  days  after  the  notes  were  given 
by  the  plaintiff,  the  amount  represented  by  them  was  credited  m 
the  books  of  the  bank  in  the  hands  of  the  agent  for  liquidation 
upon  the  indebtedness  of  F.  C.  Fink  to  the  bank,  and  a  judgment 
bond  in  the  sum  of  ten  thousand  dollars  was  given  by  said  F.  C. 
Fink  to  cover  the  remainder  of  his  indebtedness,  and  judgment 
thereon  was  entered  in  the  court  of  common  pleas  of  Dauphin 
county.  But  there  is  no  evidence  that  said  credit  was  given 
in  pursuance  of  any  agreement  or  understanding  with  the  plain- 
tiff or  that  he  knew  it  had  been  given.  15.  Two  or  three  day» 
after  the  notes  were  given  or  possibly  the  next  day,  F.  C.  Fink 
transferred  to  the  plaintiff  a  policy  of  insurance  on  his  life,  a  few 
ehares  of  stock  in  the  Farmers*  Bank  and  a  small  amount  of 
other  property.  F.  C.  Fink  was  at  that  time  indebted  to  the 
plaintiff  in  the  sum  of  one  thousand  dollars,  and  the  latter  was 
also  indorser  for  him  on  notes  in  the  Farmers'  Bank  aggregating 
about  three  thousand  five  hundred  dollars,  which  were  subse- 
quently paid  by  the  plaintiff.  There  is  no  evidence  showing 
any  direction  by  F.  C.  Fink  that  these  securities  should  be  ap- 
plied to  any  particular  account,  or  that  they  were  applied  to  any 
particular  account  by  the  plaintiff..  16.  At  the  time  the  notea 
were  given,  and  for  several  days  thereafter,  it  appears  to  have 
been  the  intention  of  the  directors  to  make  good  the  impairment 
of  the  capital  stock,  and  continue  the  business  of  the  bank^ 
to  which  course  the  superintendent  of  the  banking  de- 
partment appears  at  first  to  have  assented,  but  for  some 
reason  not  fully  explained,  the  latter  subsequently  changed 
his  mind  and  insisted  upon  the  business  of  the  bank 
being  wound  up,  and  the  directors,  yielding  to  his  demand,^ 
closed  the  bank  and  placed  its  affairs  in  the  hands  of  the  defend- 
ant E.  Bailey  as  agent  for  liquidation.  17.  At  the  time  the  bill 
was  filed,  three  of  the  notes  above  mentioned  were  unnegotiated 
and  in  the  hands  or  under  the  control  of  the  defendants.  The 
note  for  five  thousand  dollars  falling  due  first  was  paid  at  matur- 
ity by  the  plaintiff.**  The  master  found,  as  conclusions  of  law, 
that  the  bond  given  by  F.  C.  Fink  as  cashier  of  said  bank,  was 
an  annual  bond  and  continued  in  force  only  during  the  year  end- 
ing May,  1874;  that  plaintiff  was  not,  at  the  time  he  gave  such 
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notes,  liable  upon  said  bond  for  any  part  of  the  defalcation  of 
«uch  cashier;  that  said  notes  were  not  based  on  any  consideration 
but  upon  a  mutual  mistake  of  all  parties  that  plaintiff  was  liable 
as  surety  on  the  bond  of  said  cashier  for  his  defalcations;  that 
plaintiff  is  entitled  to  a  decree  for  the  delivery  to  him  of  all  of 
the  notes  before  mentioned,  except  the  first  which  he  had  al- 
ready paid.  The  lower  court  entered  a  decree  in  accordance 
with  the  findings  of  the  master,  and  the  defendant  appealed. 

L.  *D.  Gilbert,  T.  S.  Hargest,  and  C.  H.  Bergner,  for  the  appel- 
lant. 

R.  Snodgrass,  for  the  appellee. 

ice  MITCHELL,  J.  The  plaintiff  by  his  bill  seeks  to  rescind 
a  contract  and  repossess  the  evidence  of  his  liability.  It  is  admit- 
ted that  there  was  no  accident,  and  no  concealment,  imposition, 
or  other  element  of  fraud.  But  the  learned  master  found  there 
was  such  a  mistake  by  the  plaintiff  as  to  his  liability  on  the  bond 
as  to  ^^"^  bring  his  case  within  that  class  of  mixed  mistake  of  law 
and  fact  against  the  consequence  of  which  courts  of  equity  some- 
times relieve.  After  a  very  clear  and  able  review  of  the  deci- 
sions in  England  and  some  other  states,  the  learned  master  says 
frankly  that  he  **feels  some  embarrassment  in  applying  this  doc- 
trine to  the  case  in -hand  in  view  of  some  of  the  decided  cases  in 
this  state,"  but  nevertheless  concludes  that  he  may  do  so.  The 
Pennsylvania  cases  have  not  yet  followed  the  refinements  by 
which  the  ancient  rule  that  ignorance  of  the  law  excuses  no  man 
has  been  restricted,  if  not  frittered  away,  by  exceptions,  and 
equity  has  so  far  contended  itself  with  relief  in  cases  of  mutual 
mistake  of  legal  rights  where  it  was  possible  to  restore  both  par- 
ties to  statu  quo.  If  that  cannot  be  fully  done,  equity  will  not 
assist  one  party  to  unload  the  burdens  on  the  other.  An  illus- 
tration may  be  drawn  from  the  present  case.  If  the  bank  had 
first  come  to  the  opinion  now  advanced  by  the  complainant,  that 
not  being  liable  on  the  bond  he  could  not  be  held  on  the  notes, 
and  had  at  once  passed  the  notes  away  for  value  and  then  filed 
this  bill  to  rescind,  the  case  would  have  met  a  summary  dismissal 
for  inability  to  restore  the  status  quo.  It  is  said  that  com- 
plainant tenders  a  return  of  the  bond,  but  this  would  not  restore 
the  parties  to  their  former  situation,  as  in  the  mean  time,  in 
reliance  on  the  validity  of  these  notes,  some  of  the  defendants 
have  incurred  personal  liabilities  in  aid  of  the  bank.  The  evi- 
dence on  this  point  was  excluded  for  irrelevancy  by  the  master. 


Oct.  1896.]  Fink  v.  Farmers'  Bank.  751 

■but  this  was  error,  and  we  are  entitled  to  take  the  averment  as 
true  in  view  of  the  burden  of  proof  on  complainant  to  show  that 
the  status  CQuld  be  restored. 

It  is  not  necessary  to  follow  the  master  in  his  detailed  exam- 
ination of  our  cases  on  mistake  of  law,  as  the  court  below  was  of 
opinion  that  that  question  did  not  arise,  and  rested  the  decision 
exclusively  on  two  grounds:  1.  That  the  bond  was  not  continu- 
ing, and  there  was  no  liability  upon  it;  and  2.  That  there  was 
no  other  consideration  for  the  notes. 

First,  as  to  the  bond.  The  condition  is,  that  whereas  F.  C. 
Fink  has  been  appointed  cashier,  etc.,  if  he  shall  well,  truly,  and 
faithfully  perform  all  the  duties,  etc.,  "so  long  as  he  shall  con- 
tinue in  that  capacity"  then  the  obligation  to  be  void,  etc.  The 
master  learnedly  and  ably  traced  the  rule  as  to  the  liability  of 
sureties  on  official  bonds  from  its  origin  in  Lord  Arlington  v.  ***® 
Merricke,  2  Saimd.  411,and  other  cases,  in  which  the  term  of  office 
Avas  recited  in  the  bond  itself,  down  through  its  gradual  enlarge- 
ment until  it  has  come  in  some  states  to  a  strong  and  almost  con- 
-clusive  presumption,  which  is  most  fully  stated  by  Poland,  C.  J., 
in  Treasurer  of  Vermont  v.  Mann,  34  Vt.  371,  80  Am.  Dec.  688, 
as  follows:  "It  seems  now  to  be  perfectly  settled  by  authority,  in 
reference  to  bonds  or  obligations  given  to  secure  the  performance 
of  official  duties,  that  where  the  appointment  is  for  a  limited 
period,  which  is  recited  in  the  condition,  or  where  it  is  not  recited 
in  the  condition,  but  is  fixed  and  determined  by  law,  the  obliga- 
tion only  extends  for  the  period  named  in  the  condition  or  the 
term  fixed  by  law,  and  will  not  extend  to  cover  any  extension 
of  the  time  by  a  future  appointment  or  subsequent 
■election,  although  the  language  of  the  condition  as  to  time  be 
general  and  unlimited.  The  presumption  in  such  cases  is  held 
to  be  that  the  language  is  used  in  reference  to  the  existing  office 
or  appointment  which  the  principal  holds,  and  that  the  sure- 
ties do  not  intend  to  bind  themselves  for  any  indefinite  and  un- 
limited extent  of  time,  depending  upon  the  contingency  of  future 
elections." 

It  is  conceded  that  this  rule,  even  thus  carefully  stated,  has 
never  been  expressly  adopted  in  any  Pennsylvania  case.  As  a 
surety's  contract  is  usually  for  the  benefit  of  others,  rather  than 
diroctly  for  his  own,  it  has  always  been  held  that  he  is  entitled 
to  have  the  conditions  of  his  liability  strictly  fulfilled  before  it  is 
<inforced,  and  in  the  liberal  application  of  this  principle  cases  are 
probably  not  few  in  which  courts  have  carried  adherence  to  the 
letter  in  favor  of  sureties  beyond  any  substantial  equity.    An  il- 
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lustration  will  be  found  in  Sliackamaxon  Bank  v.  Yard,  143  Pa. 
St.  139,  24  Am.  St.  Eep.  521,  which  will  be  referred  to  further 
on,  and  there  is  an  instructive  passage  worth  quoting,  in  the  ar- 
gument for  appellant  in  that  case,  by  one  of  the  most  learned 
lawyers  that  ever  adorned  the  bar  of  this  court,  the  late  Kichard 
C.  McMurtrie,  "there  is  no  distinction  between  a  surety  and  a 
principal  so  far  as  the  construction  or  meaning  or  effect  of  a  doc- 
umenl^  is  concerned.  There  is  a  broad  distinction  between  the  lia- 
bility of  the  principal  and  of  the  surety.  But  not  under  the  writ- 
ten contract.  That  may  be  varied  by  the  principal,  but  it  is  not 
the  contract  that  is  varied;  it  is  another  contract  that  arises  by 
implication  which  varies  the  liability.  Naturally,  the  plea  of  *®® 
non  in  haec  foedera  veni  is  never  used  by  the  principal,  because  he 
is  sued  not  on  the  express  contract  but  on  that  growing  out  of 
his  conduct.  I  think  it  is  sometimes  overlooked  that  the  appar- 
ent strain  not  to  hold  a  surety  is  nothing  but  a  strict  exaction  of 
the  very  contract,  and  this  only  because  there  is  no  other  ground 
of  liability.'* 

The  contract  of  suretyship,  though  only  enforced  according  to 
its  strict  terms,  is,  nevertheless,  nothing  more  than  a  contract. 
No  particular  form  of  words  is  necessary  to  be  observed,  and,  in 
construing  it,  there  is  no  reason  why  courts  should  not  be  gov- 
erned by  the  rule  applicable  to  all  other  contracts  that  the  actual 
intention  of  the  parties  must  prevail.  As  to  official  bonds,  the 
presumption  that  they  apply  only  to  the  existing  term  of  the  offi- 
cer may  be  admitted,  but  the  presumption  is  very  far  from  con- 
clusive, and  if  it  is  clear  that  the  parties  meant  to  create  a  con- 
tinuing liability,  the  bond  must  be  held  to  have  done  so.  This 
was  very  explicitly  and  forcibly  laid  down  as  the  rule  in  the  well- 
considered  and  leading  case  of  Shackamaxon  Bank  v.  Yard,  14? 
Pa.  St.  129;  24  Am.  St.  Eep.  521.  The  condition  of  the  bond  was 
for  the  faithful  performance  of  the  duties  of  cashier,  "during  the 
time  of  his  employment  by  the  said  bank,  whether  imder  his  pres- 
ent election  or  under  any  subsequent  election  to  the  said  posi- 
tion," The  cashier  held  over,  but  without  re-election,  and  the  de- 
fault occurred  after  the  expiration  of  his  first  term.  The  court 
below,  adhering  to  the  strict  letter  of  the  bond,  held  the  surety 
discharged  by  the  absence  of  a  formal  re-election,  but  this  court 
reversed  the  judgment,  and  put  the  decision  explicitly  on  the  in- 
tention of  the  parties.  "The  purpose,*'  said  our  brother  Wil- 
liams, "to  make  the  bond  impose  a  continuing  liability  and  re- 
lieve against  the  necessity  for  annual  renewals  was  a  lawful  one, 
and  the  words  employed  for  that  purpose  are  apt  and  sufficient." 
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If  the  present  case  was  of  first  impression,  we  should  have 
no  hesitation  in  holding  that  the  bond  was  continuing.  The 
complainant,  himself,  in  paragraph  3  of  his  amended  bill,  so 
states  the  belief  and  intention  of  the  parties  at  the  time  of  exe- 
cution. How  far  deference  to  a  line  of  cases  in  which  the  language 
was  similar,  but  in  none  of  them  identical,  might  lead  to  a  dif- 
ferent conclusion,  it  is  not  now  necessary  to  decide,  as  we  are  of 
opinion  that  there  was  ample  other  consideration  for  the  notes. 

^"^^  Secondly,  as  to  consideration.  Whatever  the  extent  of  the 
liability  on  the  bond  might  finally  have  been  determined  to  be 
if  the  contest  had  been  fought  out  on  it,  there  can  be  no  question 
that  it  was  an  obligation  to  which  complainant  was  a  party,  on 
which  he  could  have  been  sued,  and  upon  which  the  result  of 
suit  would  have  been  open  to  doubt.  Its  surrender,  therefore, 
was  the  settlement  of  a  claim  made  on  it,  not  then  disputed,  and 
not  now  open  to  dispute  on  the  ground  that  it  could  not  have 
been  successfully  maintained.  The  suflficiency  of  the  considera- 
tion for  a  compromise  is  not  to  be  determined  by  the  soundness 
of  the  original  claim  of  either  party.  The  very  object  of  compro- 
mise is  to  avoid  the  risk  or  trouble  of  that  question.  The  settle- 
ment in  the  present  case  had  all  the  substantial  elements  of  a 
compromise,  with  only  the  unusual  but  immaterial  feature  that 
the  claim  was  made  and  received  not  in  a  hostile  but  in  an  amica- 
ble spirit.  The  bank  claimed  twenty  thousand  dollars  in  cash  on 
a  bond  on  which  it  had  an  immediate  right  of  suit;  the  complain- 
ant first  promised  Mr.  Bergner  part  cash  and  the  rest  in  notes, 
and,  at  the  meeting  with  the  directors,  offered  part  in  Allegheny 
Valley  Eailroad  bonds  and  the  rest  in  notes;  the  bank  refused  to 
take  the  railroad  bonds,  but,  after  some  negotiation,  agreed  to 
accept  four  notes  payable  at  various  dates  up  to  January,  1894, 
the  effect  of  which  would  be  to  postpone  the  bank's  present  right 
of  suit  until  the  maturity  of  the  notes  respectively;  the  notes 
were  made  and  delivered  by  complainant,  and  in  return  for  them, 
as  he  says  himself,  he  received  back  his  bond.  In  the  entire  ab- 
sence of  fraud,  accident,  or  mistake  of  any  of  the  facts,  there  is 
no  equity  on  which  a  court  ought  to  disturb  such  a  settlement. 
The  cases  on  this  subject  have  been  diligently  collected  and  very 
clearly  arranged  in  the  excellent  argument  of  the  counsel  for  ap- 
pellant, but  it  is  sufficient  here  to  refer  generally  to  the  American 
notes  to  Stapilton  v.  Stapilton,  2  Lead.  Cas.  Eq.   1703. 

Other  items  of  consideration  were  urged  by  appellant:  1. 
Agreement  for  forbearance,  already  discussed  incidentally  in  the 
preceding  paragraph.  2.  That  the  notes  were  given  and  received 
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as  part  payment  of  the  brother's  debt,  and  were  accordingly  cred- 
ited on  his  account  in  the  bank's  books.  The  master  finds  this 
a  voluntary  act,  there  being  no  evidence  of  any  express  agree- 
ment that  it  should  be  done,  but  we  cannot  doubt  ^''^  that  it  was 
a  clearly  implied  part  of  the  arrangement,  and  would  have  been 
so  held  if  the  bank  had  at  once  sued  F.  C.  Fink  for  his  whole 
debt.  3.  That  in  reliance  on  this  settlement  there  was  a  change 
in  the*  position  of  the  parties,  so  as  to  raake^a  restoration  of  the 
status  quo  impossible.  This  also  has  been  incidentally  discussed 
already.  4.  The  credit  to  the  bank,  and  the  permission  from  the 
superintendent  of  banking  to  continue  business.  On  this  I  will 
merely  cite  Sickles  v.  Herold,  15  Misc.  Eep.  583,  per  Pry  or,  J., 
affirmed  in  general  term,  15  Misc.  Eep.  116,  and  affirmed  with 
modification  on  minor  point,  149  N.  Y.  332. 

All  or  any  of  these  matters  would  afford  sufficient  considera- 
tion for  the  notes,  but  it  is  not  necessary  to  discuss  them  further. 

Decree  reversed  and  bill  dismissed  with  costs. 


EQUITY— RELIEF  AGAINST  MISTAKE.— A  contract  cannot  be 
rescinded  in  equity  simply  because  it  calls  for  the  performance  of  an 
Impossibility  by  reason  of  a  mutual  raistalie  of  fact:  Du  Bois  Bor- 
ough V.  Du  Bois  etc.  Waterworks  Co.,  176  Pa.  St.  430;  53  Am.  St. 
Rep.  678,  and  note.  See,  also,  the  extended  note  to  Miles  v.  Stevens, 
45  Am.  Dec.  631. 

OFFICIAL  BONDS— NEW  TERM— CONTINUING  LIABILITY.— 
If  an  officer  elected  for  a  fixed  term  succeeds  himself,  the  fact  that 
no  new  bond  is  exacted  cannot  extend  the  liability  of  the  sureties  on 
the  first  bond;  Board  of  Administrators  v.  McKowen,  48  La.  Ann. 
251;  55  Am.  St.  Rep.  275.  See,  farther,  the  note  to  King  County 
V.  FeiTy,  34  Am.  St.  Rep.  898. 

NEGOTIABLE  INSTRUMENTS.— Forbearance  to  one  or  the  with- 
drawal of  a  suit  already  begun  is  a  good  consideration  for  the  trans- 
fer of  negotiable  paper:  Mascolo  v.  Montesanto,  61  Conn.  50;  29  Am. 
St.  Rep.  170,  and  note;  Vaun  v.  Marbury,  100  Ala.  438;  46  Am.  St. 
R<>p.  70,  and  note. 
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[178  Pennsylvania  State,  223.] 

NEGLIGENCE  CAUSING  DEATH -RELEASE  OF  RIGHT 
OF  ACTION  FOR— RIGHTS  OF  PERSONAL  REPRESENTATIVE. 
If  a  husband,  after  receiving  a  personal  injury,  accepts  a  sum  of 
money  and  gives  an  absolute  release  of  all  demands  arising  there- 
from, his  widow  cannot  maintain  an  action  to  recover  for  his  death, 
resulting  from  such  injury,  under  statutes  providing  "that  no  action 
hereafter  brought  to  recover  damages  for  injuries  to  the  person  by 
negligence  or  default  shall  abate  by  reason  of  the  death  of  the  plain- 
tlflf;  but  the  personal  representatives  of  the  deceased  may  be  sub- 
stituted as  plaintiff  and  prosecute  the  suit  to  final  judgment  and 
satisfaction";  and  "that  whenever  death  shall  be  occasioned  by  un- 
lawful violence  or  negligence,  and  no  suit  for  damages  be  brought 
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by  the  party  Injured  during  his  or  her  life,  the  widow  of  any  such, 
or  If  there  be  no  widow,  the  personal  representatives,  may  maintain 
an  action  for  and  recover  damages  for  the  death  thus  occasioned." 
Such  statutes  do  not  give  an  independent  right  of  action  for  the 
<leath  of  the  husband  which  he  cannot  release  in  his  lifetime. 

C.  M.  Clement  and  S.  P.  Wolverton,  for  the  appellant. 

B.  P.  Jnnkin,  J.  C.  Bucher,  and  J.  S.  Kline,  for  the  appellee. 

22''  GREEN,  J.  The  plaintiff's  husband  was  injured  in  a  col- 
lision on  the  defendant's  road  in  "November,  1890.  He  died  of 
Blight's  disease  in  September,  1891.  He  was  more  or  less  infirm  in 
physical  health  during  the  intervening  period,  being  part  of  the 
time  able  to  attend  to  his  business  and  part  of  the  time  unable. 
Shortlyafterhisinjuryhesettledwiththe  defendantfor  all  claims 
and  demands  on  account  of  the  accident,  and  executed  an  abso- 
lute release  of  all  demands  under  seal  for  the  sum  of  three  hun- 
dred and  fifty  dollars,  which  was  duly  paid  to,  and  accepted  by, 
him.  The  evidence  indicates  very  strongly  that  the  cause  of  the 
death  was  Bright's  disease  and  not  the  injury,  but  that  question 
does  not  arise  because  the  learned  court  below  ruled  that  the 
plaintiff  could  not  maintain  the  action  on  account  of  the  release 
executed  by  her  husband,  and  gave  a  binding  instruction  to  the 
jury  to  find  for  the  defendant.  Substantially,  the  question  aris- 
ing is,  whether  the  wife,  under  our  existing  legislation,  and  upon 
the  facts  of  this  case,  has  an  independent  right  of  action  for  the 
death  of  the  husband  which  the  husband  could  not  release.  It 
is  contended  for  the  appellant  that  she  has  such  a  right  of  ac- 
tion, and  that,  therefore,  the  husband's  relesise  could  not  affect  it. 
The  solution  of  the  question  depends  upon  the  construction  to 
be  given  to  our  two  acts  of  assembly  of  April  15,  1851  (Pub. 
Laws,  674),  and  April  26,  1855  (Pub.  Lwvs,  309). 

The  act  of  1851  provides  as  follows: 

Sec.  18.  That  no  action  hereafter  brought  to  recover  dam- 
ages for  injuries  to  the  person  by  negligence  or  default  shall  abate 
by  reason  of  the  death  of  the  plaintiff;  but  the  personal  represent- 
atives of  the  deceased  may  be  substituted  as  plaintiff  and  pros- 
ecute the  suit  to  final  judgment  and  satisfaction. 

Sec.  19.  That  whenever  death  shall  be  occasioned  by  un- 
lawful violence  or  negligence,  and  no  suit  for  damages  be  brought 
by  the  party  injured  during  his  or  her  life,  the  widow  of  any  ^as 
euch  deceased,  or,  if  tliere  be  no  widow,  the  personal  represent- 
atives may  maintain  an  action  for  and  recover  damages  for  the 
death  thus  occasioned. 
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It  will  be  observed  that  in  both  these  sections  the  right  of  ac- 
tion conferred  is  for  the  death  of  the  party  injured.  The  eight- 
eenth section  provides  for  the  case  of  a  party  injured  who  haa- 
brought  an  action  for  his  injury,  but  subsequently  dies,  and  di- 
rects that  in  such  case  the  action  shall  not  abate  by  reason  of  the 
death  but  shall  survive  to  his  personal  representatives.  Section 
19  provides  that  if  no  action  has  been  brought  for  the  injury  dur- 
ing tl^e  life  of  the  party  injured,  the  widow,  or,  if  there  is  no' 
widow,  the  personal  representatives  may  maintain  an  action  and 
recover  damages  forthedeaih  ihus  occasioned.  Tnus  both  clashes 
of  cases  are  provided  for,  the  one,  where  an  action  was  brought 
by  the  injured  party  during  his  life  but  the  plaintiff  died  pending 
the  action,  and  the  other  where  no  action  had  been  brought  at 
the  time  of  the  death  of  the  party  injured.  While  it  is  very  true 
that  the  injured  party  could  in  no  circumstances  recover  dam- 
ages for  his  own  death,  yet  it  is  equally  true  that  the  cause  of  ac- 
tion provided  for  by  both  sections  is  death  resulting  from  injur- 
ies. The  act  did  not  undertake  to  give  a  cause  of  action  to  the 
party  injured  for  the  injuries  he  had  sustained,  because  such  a 
right  of  action  already  existed  independently  of  the  act.  Hence 
it  cannot  be  argued  that  the  intention  of  the  eighteenth  section 
was  to  give  one  right  of  action  to  the  party  injured  and  another 
end  independent  right  of  action  for  the  same  injury  to  his  widow. 
The  cause  of  action  is  the  same  in  both  sections,  to  wit,  the  death 
of  the  party,  the  only  difference  being  that  the  eighteenth  section 
provided  for  an  action  already  pending,  that  it  should  not  abate 
but  should  survive  to  the  personal  representative,  and  the  nine- 
teenth section  provided  that  in  case  no  action  had  been  brought 
before  the  death  of  the  party,  an  action  might  be  brought  by  the 
widow,  or,  if  there  was  no  widow,  then  by  the  personal  repre- 
sentatives. The  remedy  given  to  the  widow  by  the  nineteenth 
section  was,  of  course,  a  new  remedy  which  had  no  previous  exist- 
ence. This  we  held  in  the  case  of  Fink  v.  Garman,  40  Pa.  St. 
95,  and  again  in  Birch  v.  Pittsburg  etc.  Ry.  Co.,  165  Pa.  St.  3S9, 
in  the  latter  of  which  we  said:  "While  grounded  on  the  same  'un- 
lawful violence  or  negligence'  for  which  the  injured  party  had  a 
common-law  right  of  action  in  his  lifetime,  the  statutory  *** 
right,  given  by  the  nineteenth  section,  is  conditioned  upon  the 
concurring  facts  that  the  injured  party's  death  was  occasioned  by 
violence  or  negligence,  and  that  no  suit  for  damages  was  brought 
by  him."  In  the  foregoing  case,  the  party  injured,  Mrs.  Taylor, 
had  brought  an  action  in  her  lifetime  to  recover  damages  for  the 
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injury,  but  died  pending  the  action  and  before  trial.  Thereupon 
^n  amended  statement  was  filed,  alleging  her  death  and  praying 
to  substitute  her  executors.  To  this  the  defendant  pleaded  that 
the  cause  of  action  survived  to  the  persons  named  in  the  act  of 
1855,  and  therefore  could  not  be  maintained  by  the  executors. 
But  we  held  that  it  did  survive  to  the  executors  under  the  eight- 
eenth section  of  the  act  of  1851.  As  to  this  we  said:  "It  follows 
from  what  has  been  said  that  the  substitution  of  Mrs.  Taylor's  ex- 
ecutors as  plaintiffs,  in  the  action  commenced  by  her,  was  fully 
■authorized,  and  they  should  be  permitted  to  prosecute  the  same 
to  final  judgment  and  satisfaction,  notwithstanding  the  fact, 
averred  in  their  amended  statement,  that  her  death  was  occasion- 
ed by  the  defendant  company's  negligence.  In  the  circumstances, 
their  substitution  was  clearly  warranted  by  the  eighteenth  section 
•of  the  act  of  1851.''  In  substance,  this  was  a  decision  that,  al- 
though death  resulted  from  the  injury,  the  right  of  action  sur- 
vived to  the  executors  of  the  decedent  and  was  not  transmitted 
to  the  other  parties  named.  It  is  true  an  action  had  been  brought 
by  the  injured  party  in  that  case,  and  here  no  action  had  been 
brought  by  the  person  injured  before  his  death,  but  he  had  exer- 
<;ised  his  control  over  the  right  of  action  at  a  time  when  he  alone 
had  the  whole  right,  with  the  same  effect  as  if  he  had  brought  an 
action  and  had  prosecuted  it  to  judgment  and  satisfaction.  The 
basis  of  the  action  is  the  negligence  of  the  defendant.  When  the 
injured  person  survives,  the  sole  right  of  action  is  vested  in  him- 
self alone.  If  he  brings  an  action,  and  it  is  tried  and  results  in  a 
verdict  and  judgment  for  the  plaintiff,  which  is  paid,  it  must  be 
conceded  that  this  is  the  end  of  the  case.  The  defendant's  neg- 
ligence has  been  tried  and  adjudged,  and,  when  the  judgment 
has  been  discharged  by  payment,  it  has  been  satisfied  for  all  pur- 
poses. The  consequences  of  the  transgression  have  been  suffered 
and  the  penalty  paid.  We  cannot  consider,  and  it  has  not  been  so 
decided,  that  in  this  contingency  there  may  be  another  suit 
brought  for  another  result  of  the  same  act  of  negligence.  The 
acts  we  are  considering  ^^®  do  not  confer  any  such  right,  nor 
any  right  to  recover  as  upon  an  additional  cause  of  action.  In 
other  words,  without  these  acts  a  cause  of  action  for  a  specific  act 
of  negligence  would  have  died  with  the  person  and  there  could 
then  be  no  recovery  by  anybody.  But  that  consequence  of  the 
existing  state  of  the  law  it  was  desired  to  avert,  and,  uader  the 
acts,  the  action  does  not  die,  but  survives  to  certain  persona 
named.  But  it  is  an  action  for  the  same  injury,  and  upon  the 
basis  of  the  same  negligence.    The  acts  accomplish  the  preserva- 
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tion  of  a  right  of  recovery,  but  they  do  not  give,  or  assume  to 
give,  another  and  additional  remedy  to  other  parties  for  the  same 
injury.  If  they  would  bear  such  a  construction,  it  would  follow 
that  by  force  of  the  acts  there  was  a  right  to  recover  for  the  in- 
juries to  the  husband,  considered  only  as  injuries  to  himself,  and 
in  addition  to  that  a  new  and  other  and  independent  right  of 
action  to  the  widow  in  her  own  right,  and  for  her  own  benefit, 
and  for  the  injury  to  herself.  No  such  purpose  is  avowed  in  the 
act,  and  no  such  meaning  is  within  its  language. 

We  do  not  think  the  act  of  April  26, 1855  (Pub.  Laws,  309),  af- 
fects this  view  of  the  subject  or  makes  any  change  in  the  funda- 
mental character  of  the  previous  legislation.  It  simply  enlarges 
the  designation  of  the  persons  entitled  to  recover  damages  for  an 
"injury  causing  death"  so  as  to  embrace  children  or  parents  of 
the  deceased,  and  expresses  the  mode  of  distribution  of  the  dam- 
ages recovered. 

The  right  of  action  was  in  its  origin  the  sole  property  of  the 
husband,  and,  of  course,  subject  to  his  control.  If  he  exercised 
it  and  conducted  it  to  verdict,  judgment,  and  satisfaction  in  the 
courts,  that  was  the  end  of  it.  Neither  he  nor  anyone  else  could 
maintain  a  second  action  for  the  same  injury.  So  also  he  could 
compound  it,  and  could  adjust  the  amount  to  be  received  from 
the  offending  party,  and  could  agree  that  the  amount  received 
should  be  a  full  solatium  for  the  injury  and  the  damage  sus- 
tained. That  would  be  a  necessary  incident  to  his  ownership  of  the 
right  of  action.  Such  an  adjustment  would  be  the  full  equivalent 
of  a  verdict,  and  judgment  in  an  adversary  proceeding.  In  either 
event  the  remedy  would  be  exhausted.  It  would  have  to  be  con- 
ceded that  this  must  be  so,  if  subsequently  to  the  adjustment, 
Bome  other  and  more  serious  consequence  resulted  from  the  in- 
jury than  any  that  was  anticipated  when  the  ^^^  settlement  was 
made,  and  we  know  of  no  reason  why  this  would  not  be  true  when 
Buch  ulterior  consequence  was  the  death  of  the  party  injured. 

The  very  question  we  are  considering  has  been  adjudged  in  the 
queen's  bench  in  England  in  the  case  of  Read  v.  Great  Eastern 
Ey.  Co.,  L.  E.  3  Q.  B.  555.  The  English  statute  of  9  &  10  Vic- 
toria, chapter  93,  is  almost  precisely  like  our  act  of  1851,  and 
was  probably  the  model  upon  which  our  act  was  framed.  In  the 
case  referred  to,  the  husband  had  sustained  an  injury  on  the  de- 
fendant's road,  and  had  subsequently  settled  with  the  defendant 
and  exccu  ted  a  release  of  all  damages  arising  from  the  injury,  and 
ef terward  died.  The  defendant  pleaded  the  release  to  which  the 
plaintiff  demurred.    In  disposing  of  the  demurrer,  Blackburn,  J.^ 
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eaid:  "I  think  the  plea  is  a  good  plea.  The  question  turns  upon 
the  construction  of  section  1  of  9  &  10  Victoria,  chapter  93.  Be- 
fore the  statute,  the  person  who  received  a  personal  injury,  and 
survived  its  consequences,  could  bring  an  action  and  recover 
damages  for  the  injury,  but  if  he  died  from  its  effects  then  no 
action  could  be  brought.  To  meet  this  state  of  the  law  9  &  10 
Victoria,  chapter  93,  was  passed,  and  'whenever  the  death  of  a 
person  is  caused  by  a  wrongful  act  and  the  act  is  such  as  would, 
if  death  had  not  ensued,  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof,  then  and 
in  every  such  case  the  person  who  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  for  an  action  for  damages,  notwith- 
standing the  death  of  the  party  injured.*  Here,  taking  the  plea 
to  be  true,  the  party  injured  could  not  "maintain  an  action  in 
respect  thereof,"  because  he  had  already  received  satisfaction. 
Then  comes  section  2,  which  regulates  the  amount  of  the  dam- 
ages and  provides  for  its  apportionment  in  a  manner  different 
to  that  which  would  have  been  awarded  to  a  man  in  his  lifetime. 
This  section  may  provide  a  new  principle  as  to  the  assessment  of 
damages,  but  it  does  not  give  any  new  right  of  action.  .... 
The  intention  of  the  enactment  was,  that  the  death  of  the  per- 
son injured  should  not  free  the  wrongdoer  from  an  action,  and  in 
those  cases  where  the  person  injured  could  maintain  an  action  his 
personal  representative  might  sue." 

Lush,  J.,  said:  "I  am  of  the  same  opinion.  The  intention  of 
the  statute  is  not  to  make  the  wrongdoer  pay  damages  twice  for 
*^*  the  same  wrongful  act,  but  to  enable  the  representatives  of 
the  person  injured  to  recover  in  a  case  where  the  maxim.  Actio 
personalis  moritur  cum  persona,  would  have  applied.  It  only 
points  to  a  case  where  the  party  injured  has  not  recovered  com- 
pensation against  the  wrongdoer." 

The  English  statute  is  somewhat  broader  than  ours,  because  it 
is  not  limited  to  cases  in  which  an  action  had  been  brought  by 
the  injured  party  and  he  had  died  pending  the  action,  nor  yet 
to  cases  in  which  no  action  has  been  brought  by  the  injured  party 
in  his  lifetime,  and  the  remedy  is  given  without  qualification  in 
all  cases.  The  second  section  authorizes  the  jury  to  give  such 
damages  "as  they  may  think  proportioned  to  the  injury  resulting 
from  such  death  to  the  parties  respectively,  for  whom  and  for 
whose  benefit  such  action  shall  be  brought."  That  is,  damages 
may  be  had  for  the  death  as  declared  in  our  nineteenth  section 
of  the  act  of  1851,  but  yet  the  person  injured  has  such  a  right  in 
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the  cause  of  action  as  that  he  may  release  the  offending  party 
from  all  damages.    The  assignments  of  error  are  not  sustained. 
Judgment  af&rmed. 

RAILROADS— RELEASE —If  a  statute  makes  the  killing  of  a  pas- 
senger by  a  railroad  through  gross  negligence  punishable  by  a  pen- 
alty payable  lo  the  widow  and  children  or  next  of  kin,  such  passen- 
ger cannot  release  the  corporation  from  liability,  and  therefore  his 
agreement  to  do  so  cannot  bar  an  action  brought  for  his  death  by  an 
administrator  for  the  benefit  of  the  persons  entitled  to  the  penalty: 
Doyle  v.»Fitcbburg  K.  E.  Co.,  162  Mass.  66;  44  Am.  St.  Rep.  335. 
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JURISDICTION— PROBATE  COURT.— A  decree  of  a  probate 
court  pronounced  upon  a  subject  over  which  It  has  no  jurisdiction  ig 
null  and  void. 

EXECUTORS  AND  ADMINISTRATORS— PROBATE  SALES 
—STATUTE  OF  LIMITATIONS.— An  administrator's  sale  of  the 
real  estate  of  a  decedent  directed  by  the  probate  court  for  the  pay- 
ment of  his  debts  barred  by  the  statute  of  limitations  is  null  and 
void. 

EXECUTORS  AND  ADMINISTRATORS— PROBATE  SALES 
—CAVEAT  EMPTOR.— The  rule  of  caveat  emptor  applies  to  probate 
sales  and  disappointment  in  the  title  is  no  ground  for  relief.  The 
purchaser  is  bound  to  see  that  the  proceedings  are  sufficiently  regu- 
lar to  authorize  the  sale. 

EXECUTORS  AND  ADiMINISTRATORS— PROBATE  SALES 
—COLLATERAL  ATTACK.— An  unauthorized  decree  of  a  probate 
court  for  the  sale  of  a  decedent's  lands  is  not  valid  until  reversed 
In  the  regular  course  of  appeal,  but  may  be  attacked  in  a  collateral 
suit  by  or  against  any  party  claiming  under  that  decree. 

EXECUTORS  AND  ADMINISTRATORS- PROBATE  SALES 
-JURISDICTION— COLLATERAL  ATTACK.— In  proceedings  in  a 
probate  court  to  sell  real  estate  for  the  payment  of  a  decedent's 
debts,  the  court  must  be  satisfied  independent  of  the  facts  stated  in 
the  petition,  before  making  an  order  of  sale,  that  there  are  unpaid 
debts  properly  chargeable  upon  the  real  estate  of  the  decedent,  and 
that  the  real  estate  described  in  the  petition  is  bound  by  the  lien  of 
such  debts,  and  that  it  is  necessary  to  have  recourse  to  the  land  to 
pay  them,  otherwise  the  sale  Is  unauthorized  and  subject  to  collateral 
attack. 

F.  P.  lams,  J.  W.  Eay,  H.  B.  Axtell,  and  C.  C.  Brock,  for  the 
appellants. 

J.  E.  Sayers  and  W.  A.  Hook,  for  the  appellees. 

248  ■WTLLTAMS,  J.  The  question  whether,  under  all  the  cir- 
cumstances surrounding  the  parties  to  this  action,  it  is,  or  is  not, 
conscionable  on  the  part  of  the  plaintiffs  is  not  now  before  us. 
The  evidence  inclines  us  to  think  that  the  circumstances,  while 
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cot  amounting  to  an  estoppel  at  law,  are  entitled  to  considera- 
tion in  foro  conscientiae.  But  the  assignments  of  error  present 
only  a  dry  question  of  law  to  us.  Was  the  orphans'  court  sale  of 
the  real  estate  now  in  controversy,  made  in  October,  1872,  oper- 
ative to  pass  a  title  to  the  purchaser?  This  must  depend  upon 
whether  the  orphans'  court  had  jurisdiction  over  the  land  to  or- 
der its  sale,  and  upon  the  legal  elfect  of  the  order  and  of  the  de- 
cree of  confirmation. 

Smith  died  in  the  spring  of  1862  leaving  to  survive  him  a  wife 
and  five  children.  He  was  at  the  time  of  his  death  the  owner 
of  the  farm  which  is  the  subject  of  this  action.  No  administra- 
tor was  appointed.  His  sister,  Mrs.  Lippencott,  had  lent  him 
money  to  the  extent  of  five  hundred  dollars  or  thereabouts  which 
he  had  paid  upon  the  land  when  he  obtained  his  deed.  For  this 
money  no  security  was  given  by  him.  He  had  not  repaid  it  at  the 
time  of  his  death,  and  the  widow  and  such  of  the  children  as 
were  of  age- made  some  arrangement  with  Mrs.  Lippencott  under 
which  she  took  the  farm  in  payment  of  her  debt.  When  she  came 
to  sell  it,  the  purchaser  objected  to  the  title,  for  the  reason  that 
two  of  the  five  children  were  still  minors  and  their  title  had  not 
been  secured.  To  remedy  this  defect  in  the  title,  and  ***  for  no 
other  pui-pose,  an  administrator  upon  the  estate  of  Smith  was  ap- 
pointed in  1872,  ten  years  after  his  death,  and  an  application  at 
once  made  for  leave  to  sell  the  farm  at  administrator's  sale  for  the 
payment  of  the  debt  which  had  been  due  to  Mrs.  Lippencott.  Tlie 
land  had  been  relieved  from  liability  for  this  debt  at  the  end  of 
five  years  after  the  death  of  the  decedent  by  the  operation  of  the 
act  of  February  24,  1834.  The  debt  had  been  barred  by  the 
statute  of  limitations  at  about  the  same  time;  but  without  any 
inquiry  as  to  the  time  of  Smith's  death  or  the  time  when  the  al- 
leged debt  was  contracted  an  order  of  sale  was  granted,  a  sale 
was  made  by  the  administrator  to  Mrs.  Lippencott's  husband, 
the  price  applied  upon  her  debt,  and  the  sale  duly  confirmed  by 
the  orphans'  court.  The  defendant  holds  under  this  sale  and  is 
in  actual  possession.  The  plaintiffs  bring  this  action  as  heirs  at 
law  of  Smith,  their  father,  and  claim  to  have  title  by  descent,  and 
the  operation  of  the  act  of  1834.  The  defendant  replies  the  or- 
phans' court  sale  and  the  conclusive  character  of  the  decrees  of 
that  court  under  which  the  sale  was  made  and  confirmed.  The 
learned  judge  of  the  court  below  took  the  defendant's  view  of  the 
case,  and  held  the  decree  of  the  orphans'  court  to  be  conclusive, 
not  only  of  the  regularity  of  the  proceedings,  and  the  power  of 
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the  administrator  to  sell  and  make  a  deed,  but  also  of  all  claim 
by  the  plaintiifs  upon  the  land. 

In  support  of  this  doctrine  the  defendant  cites  Sager  v.  Mead, 
,171  Pa.  St.  349,  and  kindred  cases,  in  which  this  court  has  de- 
clined to  investigate  the  regularity  of  the  preliminary  proceed- 
ings, after  an  administrator's  sale  has  been  actually  made  under 
an  order  of  the  orphans'  court,  been  regularly  returned  to  tho 
court  and  approved  by  it.  The  leading  case  upon  this  subject  m 
McPhei^on  v.  Cunliff,  11  Serg.  &  E.  422;  14  Am.  Dec.  642.  In 
that  case,  the  administrators  were  appointed  soon  after  the  death 
of  the  decedent  in  1795,  the  sales  comj)lained  of  were  made  in  the 
same  year  and  in  1796,  for  the  payment  of  debts  and  the  support 
of  minor  children.  Some  minor  irregularities  in  the  proceedings 
were  alleged,  but  the  chief  objection  made  to  the  sale  was  that 
decedent  had  a  living  wife  in  Ireland  at  the  time  of  his  marriage 
to  the  mother  of  his  children  in  this  country  of  which  nothing 
had  been  known  when  the  sales  were  ordered  and  confirmed. 
This  court  held  in  an  elaborate  opinion  by  Justice  Duncan  that 
the  ^^^  title  taken  by  the  purchaser  was  the  title  of  the  decedent, 
and  that  the  court  had  jurisdiction  over  the  subject  matter  and 
its  decrees  were  therefore  conclusive  upon  the  subject  covered  by 
them.  The  reason  for  so  holding  he  stated  in  these  words:  "The 
principle  on  which  I  hold  the  sentence  or  decree  of  the  orphans' 
court  conclusive  is,  that  it  is  a  general  rule  of  our  law  that  when 
any  matter  belongs  to  the  jurisdiction  of  one  court  so  peculiarly 
that  other  courts  can  only  take  cognizance  of  the  same  subject  in- 
cidentally and  indirectly,  the  latter  are  bound  by  the  sentence  of 
the  former  and  must  give  credit  to  it.'* 

This  makes  the  conclusiveness  of  the  judgment  or  decree  de- 
pend upon  the  jurisdiction  of  the  court  pronouncing  it;  and  the 
converse  of  this  proposition  is  equally  clear  that  a  decree  of  any 
court  is  a  nullity  which  is  pronounced  upon  a  subject  over  which 
the  court  has  no  jurisdiction.  This  is  elementary  law.  It  was 
no  new  doctrine  announced  by  this  court  in  Torrance  v.  Torrance, 
53  Pa.  St.  505,  when  we  said,  "Want  of  jurisdiction  in  the  or- 
phans' court  is  as  fatal  to  its  proceedings  as  to  those  of  any  other 
court."  It  is  not  indispensably  necessary  that  the  want  of  juris- 
diction should  appear  affirmatively  on  the  record.  Ignorance  of 
the  law  excuses  no  man.  If  an  orphans'  court  should  entertain  a 
petition  in  divorce,  hear  the  testimony,  and  make  a  decree,  the 
whole  proceeding  would  be  a  nullity  for  want  of  jurisdiction,  but 
it  would  be  necessary  to  go  behind  the,  record  and  consult  the 
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statutes  before  the  want  of  jurisdiction  would  appear.  In  Tor- 
rance V.  Torrance,  53  Pa.  St.  505,  the  executor  presented  his  pe- 
tition to  the  orphans'  court  for  leave  to  sell  real  estate  for  the  re« 
payment  to  himself  of  money  paid  to  a  legatee,  and  for  the  pay- 
ment to  another  legatee  of  a  judgment  recovered  by  him  against 
the  executor  for  a  balance  due  him  upon  his  legacy.  The  legacies 
had  been  charged  by  the  will  of  the  testator  on  certain  real  estate. 
The  court,  without  inquiry,  directed  the  sale,  and  subsequently 
made  a  decree  of  confirmation,  and  the  deed  was  delivered.  But 
in  an  action  of  ejectment  we  held  the  sale  to  be  void.  The  court 
had  under  the  will  no  jurisdiction  over  the  land,  and  therefore  ita 
decree  was  without  conclusiveness  and  void.  None  of  the  facts 
that  avoided  the  sale  appeared  on  the  record,  except  the  fact  that 
the  sale  was  sought  in  order  to  pay  legacies.  The  terms  of  the 
will  and  the  want  of  statutory  power  to  sell  for  such  a  purpose' 
had  to  be  sought  ^^^  outside  the  files  of  the  court  and  the  re- 
citals upon  its  dockets.  How  does  this  doctrine  apply  to  the 
case  now  before  us?  The  statute  gives  the  orjAans'  court  power 
to  authorize  the  administrator  to  make  a  sale  of  the  real  estate  of 
a  decedent  in  order  to  pay  debts  that  cannot  be  paid  out  of  the 
personal  property.  The  administrator  has  no  power  over  the  land 
by  virtue  of  his  office.  The  land  is  made  assets  in  his  hands  only 
when  this  becomes  necessary  for  the  payment  of  debts,  and 
he  must  go  to  the  orphans'  court  for  leave  to  sell.  He  must  sat- 
isfy that  court  that  there  are  unpaid  debts  that  are  properly 
chargeable,  under  the  law,  to  the  land  because  the  personal  estate 
is  insufficient  to  pay,  and  the  court  thereupon  authorizes  him  te 
make  the  sale.  If  there  are  no  debts,  he  cannot  sell,  nor  can  the 
court  give  him  power  to  sell,  unless  it  be  for  some  other  statu- 
tory reason.  The  existence  of  debts  is  a  jurisdictional  fact.  In 
this  case,  the  debt  was  not  secured  by  lien,  and  under  the  act  of 
1834  it  had  ceased  to  be  chargeable  to  the  land,  but  that  had  pass- 
ed to  the  heirs  at  law  absolutely  free  and  discharged  from  it.  It 
was  not  in  the  power  of  the  administrator,  or  of  the  court,  or  of 
both  together,  to  defeat  the  positive  provisions  of  the  act  of  1834,. 
or  to  fasten  upon  that  land  that  had  descended  to  the  heirs  this 
debt  which  for  more  than  five  years  had  ceased  to  be  a  charge 
■upon  it. 

This  has  been  so  often  held  by  this  court  that  it  ought  to  be 
no  longer  debatable.  In  Penn  v.  Hamilton,  2  Watts,  53,  it  was 
held  that  although  the  debt  might  have  been  reduced  to  judg- 
ment against  the  administrators,  yet,  if  not  regularly  revi^ed^ 
**the  lien  is  lost,  whether  the  land  be  in  possession  of  devisees  or 
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purchasers  from  devisees,"  after  the  lapse  of  five  years.  In  Quig- 
ley  V.  Beatty,  4  Watts,  13,  the  single  point  ruled  is  stated  in  these 
words:  "The  debt  of  a  decedent  does  not  remain  on  his  estate 
in  the  hands  of  an  heir  longer  than  seven  [now  five]  years."  The 
statute  was  characterized  in  Kerper  v.  Hoch,  1  Watts,  9,  as  a  stat- 
ute of  repose,  and  the  lapse  of  time  fixed  as  operating  to  dis- 
charge the  land  from  the  debts  of  the  decedent,  whether  in  the 
hands  of  purchasers,  heirs,  or  devisees.  The  last  case  was  cited 
with  approval  in  Hemphill  v.  Carpenter,  6  Watts,  22,  and  it  was 
there  further  held  that  knowledge  of  the  debts  by  the  heir,  or 
€ven  a  promise  by  the  heir  that  the  debt  shall  remain  binding 
on  the  land,  would  not  change  the  rule  or  ^^^  relieve  against 
the  statute:  See,  also,  Loomis'  Appeal,  29  Pa.  St.  237;  Kessler's 
Appeal,  32  Pa.  St.  390;  Foster's  Appeal,  82  Pa.  495;  Buehler  v. 
Buflington,  43  Pa.  St.  278.  Such  debts  will  not  justify  an  order 
for  the  sale  of  real  estate  for  payment  of  debts:  Pry's  Appeal,  8 
Watts,  253,  258.  The  same  rule  is  stated  in  Bindley's  Appeal, 
€9  Pa.  St.  295,  with  the  further  proposition  that  previous  orders 
of  sale  within  five  years  of  the  death  of  the  decedent  would  not 
extend  the  lien  of  his  debts  beyond  the  period  fixed  by  the  act 
of  1834;  and  it  was  also  held  that  "the  principal  intention  of  the 
twenty-fourth  section  of  the  act  of  1834  was  to  promote  security 
in  titles  in  heirs,  devisees,  and  purchasers.  No  admission,  how- 
ever solemn,  will  dispense  with  an  action."'  The  effect  of  a  sale 
for  payment  of  debts  made  after  the  five  years  had  expired  under 
an  order  that  was  granted  before  the  end  of  the  five  years  was 
suggested,  but  not  decided,  in  Craig's  Appeal,  5  Week.  Not.  Cas. 
243,  and  Bowker's  Estate,  6  Week.  Not.  Cas.  254.  A  sale  under 
•an  order  of  the  orphans'  court  passes  only  the  decedent's  title: 
Kline's  Appeal,  39  Pa.  St.  463;  Bickley  v.  Biddle,  33  Pa.  St.  276. 
The  rule  applicable  to  all  judicial  sales  is  caveat  emptor  as  to  the 
title  acquired.  It  has  been  distinctly  held  that  the  rule  applies 
to  orphans'  court  sales  and  that  disappointment  in  the  title  is  no 
ground  for  relief:  Bashore  v.  Whistler,  3  Watts,  490;  Bickley  v. 
Biddle,  33  Pa.  St.  276;  Vandever  v.  Baker,  13  Pa.  St.  121.  The 
purchaser  at  an  orphans'  court  sale  is  also  bound  to  see  that  the 
proceedings  are  sufficiently  regular  to  authorize  the  sale:  Larri- 
mer  v.  Irwin,  cited  in  4  Binn.  104.  But  all  mere  irregularities  are 
cured  by  the  decree  of  confirmation,  which  is  an  adjudication  that 
the  sale  was  made  under  the  authority  of  the  court:  Potts  v. 
Wright,  82  Pa.  St.  498.  But  want  of  authority  cannot  be  cured. 
Thus  the  confirmation  of  a  sale  ordered  to  pay  legacies  was  held 
to  be  void  for  want  of  power  to  order  the  sale:  Torrance  v.  Tor- 
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ranee,  53  Pa.  St.  505.  The  law  does  not  authorize  any  such  pro- 
ceeding. An  unauthorized  decree  of  an  orphans'  court  for  the 
sale  of  lands  will  not  stand  until  reversed  in  a  regular  course  of 
appeal,  but  may  be  questioned  in  a  collateral  suit 'by  or  against 
a  person  claiming  under  that  decree:  Messinger  v.  Kintner,  4 
Binn.  97;  Snyder  v.  Snyder,  6  Binn.  483;  6  Am.  Dec.  493;  Sager 
V.  Mead,  lfi4  Pa.  St.  125. 

The  plaintiffs  have  shown  a  title  derived  by  descent  from  the 
decedent,  which  had  been  relieved  from  his  debts  under  the  act 
^•^  of  1834  for  more  than  five  years.  This  was  a  title  that  the 
orphans'  court  had  no  power  to  take  from  them.  They  were  the 
holders  of  an  independent,  and  as  to  these  creditors  an  adverse, 
title  to  the  land,  and  stand  in  the  same  position,  so  far  as  the 
right  to  deny  the  jurisdiction  of  the  orphans'  court  over  their  ti- 
tle, as  would  any  other  adverse  claimant.  The  order  of  sale  oper- 
ated only  on  the  land  of  the  decedent;  not  on  that  of  any  other 
person.  It  is  because  the  land  is  a  part  of  the  estate,  and  is  liable 
for  his  debts,  that  the  court  is  empowered  to  order  a  sale.  When 
it  is  discharged  from  the  debts  by  a  positive  statute,  the  orphans' 
court  cannot  subject  it  again  to  liability.  The  heirs,  as  the 
holders  of  a  perfect  title  free  from  liability  to  all  unpaid  debts 
of  their  ancestor,  are,  as  we  have  said,  adverse  claimants  to  the 
land.  Their  title  is,  therefore,  beyond  the  power  of  the  court, 
and  they  may  assert  it  against  the  holder  of  the  administrator's 
deed  in  any  court  in  which  its  validity  may  be  called  in  question. 
In  conclusion,  it  is  proper  to  say  that  the  proceedings  of  the  or- 
phans' court  in  this  case  ought  not  to  be  followed.  The  court 
should  be  satisfied,  before  making  an  order  for  the  sale  of  real 
estate,  that  there  are  unpaid  debts  properly  chargeable  upon  the 
real  estate  of  the  decedent.  That  the  real  estate  described  in 
the  petition  is  bound  by  the  lien  of  the  said  debts;  and  that  it  is 
necessary  to  have  recourse  to  the  land  to  enable  the  administrator 
or  executor  to  pay  them.  The  most  convenient  way  for  present- 
ing these  facts  to  the  court  is  to  embody  them  in  the  petition, 
stating  the  dateof  the  decedent's  death,  and  whether  the  debts 
were  at  that  time  secured  by  mortgage  or  judgment.  This  prac- 
tice would  make  such  a  blunder  as  was  committed  in  this  case 
impossible;  it  would  make  the  duty  of  the  purchaser  easier  of  per- 
formance; and  tend  to  the  security  and  repose  of  titles  in  heirs 
and  devisees  as  well  as  purchasers. 

The  judgment  is  now  reversed  and  a  venire  facias  de  novo, 
awarded. 
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STERRETT,  C.  J.,  dissenting.  The  real  question  which  un- 
derlies this  case  is,  whether  a  purchaser  is  bound  to  look  beyond 
the  jurisdictional  averments  expressly  prescribed  by  the  act  of 
1833  under  which  orphans'  ^'^  court  sales  are  made.  The  facts 
set  forth  in  the  petition  in  this  case  are  precisely  those  upon 
which  the  orphans'  court  is  empowered  "to  authorize  sales  of  de- 
cedents' real  estate  for  payment  of  debts."  If  this  be  sufficient, 
the  sale  made  was  within  the  jurisdiction  of  the  court  which 
made  the  decree,  and  collateral  attack  on  the  title  thereunder  is, 
by  the  express  terms  of  the  act,  prohibited.  Prima  facie  it  is 
sufficient.  If  the  legislature  had  thought  it  necessary  to  impose 
other  conditions  precedent  to  the  exercise  of  jurisdiction,  it 
would  doubtless  have  done  so;  but,  having  specified  these,  the 
purchaser  had  a  right  to  assume  that  they  were  the  only  essen- 
tials. While  the  better  practice  would  certainly  have  been  to 
have  made  the  petition  fuller,  failure  to  do  so  was  a  mere 
irregularity  which  was  cured  by  the  decree  of  sale.  It  was  not 
necessary  that  the  purchaser  should  follow  step  by  step  the  in- 
vestigation of  incidental  details  which  it  was  the  duty  of  the 
court  to  make.  It  was  enough  for  him  that  the  record  showed 
those  which  the  legislature  had  made  the  ground  of  its  exercise; 
being  an  innocent  purchaser  for  value,  he  was  entitled  to  pro- 
tection, not  only  from  direct,  but,  with  much  more  reason,  from 
collateral,  attack.  Once  concede  that  he  must  inquire  into  rele- 
vant facts  outside  those  which  the  act  requires  the  "application'* 
shall  "set  forth,"  it  will  logically  follow  that  he  must  inquire  into 
the  trutli  of  petitioner's  averments;  for  the  court  must  be  pre- 
sumed to  pass  on  all  the  essential  facts,  and  may  as  readliy  make 
a  mistake  in  respect  of  one  set  as  of  the  other.  If,  in  truth,  there 
be  no  debt,  a  sale  made  by  virtue  of  a  decree  of  the  orphans'  court 
within  five  years  after  a  debtor's  death  would,  on  this  theory  of 
construction,  convey  no  title.  The  practical  effect  must  be  to 
seriously  cripple  an  important  branch  of  orphans'  coort  jurisdic- 
tion, unsettle  many  titles,  bought  for  value  in  good  faith,  and 
bring  a  flood  of  litigation. 

The  fifty-seventh  section  of  the  act  of  March,  1832,  regulating 
the  manner  of  proceeding  in  the  orphans'  court,  prescribes  that  it 
shall  be  on  the  petitiop  of  a  person  interested  "setting  forth" 
facts  necessary  to  give  the  court  jurisdiction,  etc;  the  nineteenth 
section  of  the  act  of  June  16,  1836,  declares  that  such  jurisdic- 
tion shall  be  exercised  under  the  limitations  and  in  the  manner 
provided  by  law;  and  the  proceeding  under  which  the  sale  was 
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made  in  tliis  case  was  in  exact  accordance  with  that  prescrihed  by 
law. 

266  fj-j^-g  ^jg^  jg  amply  sustained  by  the  authorities.  The  gen- 
eral principle  which  runs  through  all  the  cases  is,  that  where  a 
court  of  competent  jurisdiction  assumes  to  proceed,  its  record 
must  set  forth  such  facts  as  show  jurisdiction;  but  it  is  not  nec- 
essary that  it  set  forth  all  the  facts  out  of  which  jurisdiction 
springs.  The  application  of  this  principle  has  given  rise  to  the 
rule  of  evidence  which  is  imbedded  in  the  maxim,  Omnia  prae- 
fiumuntur  rite  esse  acta  donee  probetur  in  contrarium;  and  noth- 
ing but  want  of  jurisdiction,  apparent  on  the  face  of  the  record, 
or  fraud,  is  recognized  as  a  basis  of  question.  The  act  of  1832, 
in  which  it  was  enacted  that  the  orphans'  court  should  be  a  court 
of  record  whose  "decrees  in  all  matters  within  its  jurisdiction 
fihall  not  be  avoided  collaterally  in  any  other  court,**  was  sim- 
ply declaratory  of  the  law  as  it  stood:  Merklein  v.  Trapnell,  34 
Pa.  St.  42;  75  Am.  Dec.  634.  In  the  leading  case  of  McPherson 
T.  Cunliff,  11  Serg.  &  R.  422, 14  Am.  Dec.  642,  it  was  held  that  a 
decree  of  sale  made  by  the  orphans'  court  was  an  implied  adjudi- 
cation of  the  legitimacy  of  those  who  had  been  named  in  the 
proceedings  as  children  of  the  decedent,  which  the  heirs  at  law 
were  estopped  from  denying.  "A  purchaser,"  said  Mr.  Justice 
Huston,  "is  not  bound  to  look  whether  the  court  is  mistaken  as  to 

the  facts  of  debts  or  children The  court  has  decided  that 

there  were  debts,  and  children  to  support,  and  no  personal  es- 
tate to  pay  debts  and  support  the  children;  and,  on  that  state  of 
adjudged  facts,  they  decree  a  sale.  Beyond  this  the  purchaser  is 
not  bound  to  look.  The  inquiries  upon  an  ejectment  are:  Was 
there  an  administrator  and  an  order  to  sell  such  as  would  author- 
ize the  administrator  to  make  sale?  ....  The  irregularities  or 
mistakes  of  fact  after  sale  confirmed,  money  paid,  conveyance  exe- 
cuted, possession  for  twenty  years,  improvements  of  twenty  times 
the  value  of  the  property,  fair  purchases  deriving  title  by  subse- 
quent conveyances,  cannot  affect  the  purchasers."  So  it  was  held 
in  Painter  v.  Henderson,  7  Pa.  St.  48,  on  the  same  principle, 
that  jurisdiction  to  award  a  purpart  to  the  widow  in  partition 
could  not  be  questioned  collaterally.  So  in  Potts  v.  Wright,  82 
Pa.  St.  498,  the  fact  that  the  record  did  not  show  bond  given  by 
the  administrator  as  required  by  statute  was  held  to  be  an  irreg- 
ularity which  was  cured  by  the  decree  of  sale.  So  it  was  held  in 
Shoenberger's  Estate,  139  Pa.  St.  132,  that  the  decision  of  the 
register,  granting  letters  testamentary  on  a  foreign  will,  implied 
***  that  he  had  judicially  found  the  principal  part  of  the  estate 
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to  be  located  in  the  county,  and  "it  could  not,  therefore,  be  made 
the  subject  of  collateral  attack,"  So  it  was  held  in  Gilmore  v. 
Eodgers,  41  Pa.  St.  120,  that  a  mistake  in  the  interest  of  the  par- 
ties by  the  decree  in  partition  was  cured  by  the  decree.  In  Grind- 
rod's  Estate,  140  Pa.  St.  161,  where  an  orphans'  court  sale  was 
sought  to  be  set  aside  on  the  ground  that  the  petitioner  was  a 
mi  lor  without  guardian  or  notice,  it  was  refused  because  of  a  de- 
lay of  t6n  years.  "Somethiugis  dae,"  said  the  c  jurt,  "to  the  final- 
ity of  judgments.  The  orphans'  court  after  such  a  lapse  of  time 
has  no  power,  unless,  perhaps,  in  the  case  of  fraud  practiced  upon 
it,  to  set  aside  the  sale  and  vacate  its  own  decree,"  and  much  less 
can  "any  other  court."  Numerous  cases  to  the  same  effect  might 
be  cited  illustrating  the  application  of  this  principle,  but  these 
are  enough  to  show  the  current  of  decision  and  sustain  defend- 
ant's title.  The  application  here  was  made  by  the  proper  party 
and  set  forth  the  existence  of  an  unpaid  debt,  the  insufficiency 
of  personal  estate,  and  the  necessity  of  selling  decedent's  real  es- 
tate in  accordance  with  the  directions  contained  in  the  act  of 
1832;  and  the  decree  of  sale  was  an  adjudication  that  these  aver- 
ments were  facts  and  the  sale  necessary.  There  was  nothing  on 
the  face  of  the  record  to  put  the  purchaser  on  inquiry  as  to  want 
of  jurisdiction.  He  had  no  notice  of  the  actual  date  of  death;  but 
the  grant  of  letters  and  decree  of  sale  justified  him  in  believing  it 
was  recent.  He  had  a  right  to  presume  that  all  things  had  been 
rightly  done.  If,  in  these  circumstances,  having  in  good  faith 
paid  the  purchase  money  and  retained  the  unquestioned  and  un- 
disturbed possession  for  nearly  twenty  years,  he  can  now  be  held 
responsible  for  the  mistake  of  the  court  in  its  findings  of  fact, 
such  sales  are  indeed,  as  was  said  by  Mr.  Justice  Huston  in  Mc- 
Pherson  v.  CunlifE,  Serg.  &  R.  422,  14  Am.  Dec.  642,  "snares 
for  honest  men." 

On  the  other  hand,  these  plaintiffs  have  no  equity  either  for 
direct  or  collateral  attack.  Those  through  whom  they  claim, 
having  certainly  had  at  least  constructive  notice  by  advertise- 
ment, both  of  the  sale  and  the  account  and  distribution  of  the 
proceeds,  must  be  presumed  to  have  acquiesced,  and  it  is  now  too 
late  to  question  their  validity.  "Something  is  due,"  as  was  said 
in  Grindrod's  Estate,  140  Pa.  St.  161,  "to  the  finality  of  judg- 
ments." So  far  as  appears,  the  property  was  sold  for  a  full  *'*''' 
price  which  went  for  the  payment  of  the  decedent's  just  debts; 
the  sale  received  the  sanction  of  a  court  of  competent  jurisdic- 
tion whose  peculiar  duty  it  was  to  protect  under  the  law  the 
rights  of  all  parties  interested;  and  yet  these  plaintiffs  seek  to 
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recover  this  property  from  defendant  without  repayment  of  the 
purchase  money,  with  its  interest,  or  to  make  compensation  for 
the  cost  of  valuable  improvements.  The  injustice,  to  say  the 
least,  of  this  claim  is  manifest:  Klingensmith  v.  Bean,  2  Watts, 
486;  27  Am.  Dec.  328;  Jacoby  v.  McMahon,  174  Pa.  St.  133. 

The  eases  upon  which  plaintiffs  rely  are  clearly  distinguishable 
from  the  present.  In  Pry's  Appeal,  8  Watts,  253,  and  Oliver'a 
Appeal,  101  Pa.  St.  299,  no  sales  were  made,  but  the  appeals 
were  from  orders  of  sale.  Bindley's  Appeal,  69  Pa.  St.  295,  in- 
volved a  question  of  distribution  of  the  proceeds  of  a  sale  the 
validity  of  which  was  conceded;  in  Maus  v.  Hummel,  11  Pa.  St. 
228,  there  was  enough  on  the  face  of  the  record  to  put  the  pur- 
chaser on  inquiry  which  would  have  led  him  to  the  knowledge  of 
the  date  of  the  debtor's  death,  and  consequent  want  of  jurisdic- 
tion; and  Oner's  Appeal,  101  Pa.  St.  412,  was  ruled  on  the  ground 
that  the  record  failed  to  show  compliance  with  a  statutory  re- 
quirement. In  Torrance  v.  Torrance,  53  Pa.  St.  505,  so  much 
relied  on  in  support  of  the  plaintiff's  claim,  want  of  jurisdiction 
appeared  on  the  face  of  the  record.  The  sale  could  not  be  sus- 
tained on  the  ground  of  the  payment  of  debts,  because  there  was 
no  averment  of  such,  nor  on  the  ground  of  the  payment  of  lega- 
cies, because  of  the  want  of  proper  parties;  but,  in  deciding  thus, 
this  court  was  careful  to  note  the  alternative  presumption  of  va- 
lidity. "We  are  not  unmindful,"  said  Mr.  Justice  Agnew,  "that 
general  jurisdiction  over  the  subject  protects  the  decrees  of  the 
orphans'  court  from  being  assailed  collaterally.  But  this  is  not 
such  a  case.  Had  the  application  been  to  sell  the  testator's  estate 
for  his  own  debts,  their  existence  might  be  presumed;  or  had  it 
been  to  sell  the  devisee's  estate  for  the  payment  of  legacies  charged 
upon  it,  the  want  of  authority  in  the  executor  to  petition  would 
have  been  but  an  irregularity."  This  analysis  of  cases,  upon 
which  plaintiffs'  claim  of  title  is  mainly  rested,  shows  that  the 
right  of  collateral  attack  on  decrees  of  orphans'  courts  waa  rec- 
ognized because,  and  only  because,  of  want  of  jurisdiction  ap- 
parent on  the  face  of  the  record;  and  that  they  afford  no  color 
for  the  proposition  that  '"**  purchasers  at  orphans'  court  sales 
must,  at  their  peril,  inquire  into  relevant  facts  outside  of  those 
which  the  statute  prescribes  as  the  basis  of  jurisdiction. 

It  will  thus  be  seen  that  the  sale  in  this  case  was  within  both 
the  letter  and  the  spirit  of  the  law,  and  that  the  defendant  waa  an 
innocent  purchaser  for  value  entitled  to  protection. 

Mitchell  and  Fell,  JJ.,  concurred  in  the  dissenting  opinioiL 

▲m.  St.  Rkf..  You  LVL-49 
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PROBATE  COURTS  HAVE  ONLY  SPECIAL  AND  LIMITED 
JURISDICTION,  and  can  exercise  only  such  powers  as  are  directly 
conferred  or  incidentally  necessary  to  trlie  execution  of  these  powers: 
Smith  V,  Howard,  843  Me.  203;  41  Am.  St.  Rep.  537,  and  note;  Tracy 
T.  Roberts,  88  Me.  310;  1  Am.  St.  Rep.  894. 

PROBATE  SALES— CAVEAT  EMPTOR.— The  rule  of  caveat 
emptoa-  applies  in  its  utmost  vigor  and  strictness  to  an  administrat 
or's  sale:  Lindsay  v.  Cooper,  94  Ala.  170;  33  Am.  St  Rep.  105,  and 
note. 

PROBATE  SALES.— Collateral  attack  on  is  discussed  in  the  note 
to  Goblj  V.  Garver,  53  Am.  St.  Rep.  138. 


Ferguson  v.  Anglo- American  Telegraph  Company. 

[178  Pennstlvania  State,  877.] 

•  TELEGRAPH  COMPANIES— CIPHER  MESSAGE— DELAY- 
MEASURE  OF  DAMAGES.— If  a  message  as  delivered  to  a  tele- 
gi-aph  company  for  transmission  is  in  cipher  or  unintelligible,  except 
to  the  sender  or  the  addi-essee,  and  the  company  has  no  information 
as  to  its  character  or  purport,  nor  of  its  importance  or  urgency,  the 
party  injured  by  delay  or  mistake  in  the  transmission  of  the  message 
can  recover  nothing  beyond  nominal  damages,  or,  at  most,  the  price 
paid  for  transmission. 

M.  H.  Todd,  for  the  appellants. 

S.  W.  Pettit,  for  the  appellee. 

^^  McCOLLUM,  J.  This  was  an  action  for  damages  caused 
by  the  failure  of  the  defendant  to  deliver  promptly  a  telegraph 
message  written  in  cipher.  The  evidence  was  to  the  following 
effect:  Plaintiffs,  on  March  15,  1890,  sent  two  cable  messages  in 
cipher,  addressed  to  "Octorara,"  "Liverpool,"  the  first  of  which 
ordered  the  purchase  of  fifty  tons  of  soda  ash,  and  the  second 
ordered  one  hundred  tons  of  the  same,  subject  to  shipment  on 
the  steamer  Kingsdale.  The  first  message  was  duly  delivered  to 
plaintiffs'  agents,  the  second  was  not  delivered  until  six  days  af- 
terward. The  steamer  Kingsdale  had  sailed  in  the  mean  time. 
The  delayed  message  reads  as  follo'ws:  "Bewail  bearish,  bewail 
bluster,  provided  steamer  Kingsdale,"  and  was  interpreted  to 
mean  "purchase  for  our  account  50  tons  jarrow  55-56  per  cent 
soda  ash,  50  tons  jarrow  48  per  cent  soda  ash,  provided  shipment 
can  be  made  per  steamship  Kingsdale."  The  plaintiffs  had  con- 
tracted for  a  resale  of  the  entire  one  hundred  and  fifty  tons,  and, 
when  the  one  hundred  tons  failed  to  arrive,  they  were  compelled 
to  pay  a  higher  price  to  fill  their  contract,  and  thereby  lost  eight 
hundred  and  ninety-two  dollars  and  seventy-two  cents.  The 
plaintiffs  claimed  that  this  was  the  measure  of  damages,  but  the 
court  confined  it  to  the  sum  paid  for  transmission  of  the  mes- 
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sage.  "Was  this  ruling  erroneous?  It  seems  that  the  question 
now  presented  has  not  been  decided  by  this  court.  It  has  been 
frequently  considered  in  many  of  the  courts  of  our  sister  states 
and  in  England,  and  the  great  pre|>onderance  of  authority  is  in 
accord  with  the  ruling  of  the  court  below.  The  ^^^  rule  on  this 
subject  is  stated  in  25  American  and  English  Encyclopedia  of 
Law,  842,  843,  as  follows:  "The  rule  already  set  out  as  to  the 
measure  of  damages  confines  the  plaintiff's  recovery,  in  actions 
-against  the  company  for  negligence,  to  such  as  may  fairly  be  sup- 
posed to  have  been  in  contemplation  of  the  parties  at  the  time  of 
making  the  contract.  This  being  true,  it  follows  as  a  logical  and 
necessary  sequence  that  where  the  message  as  delivered  for  trans- 
mission is  unintelligible,  except  to  the  sender  or  the  addressee, 
and  the  company  had  no  information  otherwise  as  to  its  character 
and  purport,  nor  of  its  importance  and  urgency,  the  party  in- 
jured can  recover  of  the  company  nothing  more  than  nominal 
damages  or  at  most  the  price  paid  for  transmission.  And  this  la 
the  rule  which  has  been  adopted  by  the  English  and  American 
courts  almost  without  exception."  Many  decisions  of  the  courts 
of  this  country  and  England  are  cited  as  sustaining  the  rule  above 
stated.  The  numerous  decisions  of  the  courts  of  many  states 
will  be  found  to  be  opposed  to  the  decisions  of  the  courts  of 
only  three  states,  those  of  Virginia,  Georgia,  and  Alabama.  Flor- 
ida has  recently  reversed  an  earlier  case,  and  thus  joined  the 
majority  of  the  states  on  this  question.  The  reasons  advanced 
in  support  of  the  decisions  which  support  the  ruling  of  the  court 
below  have  been  various,  the  one  most  commonly  applied  being 
the  rule  of  Hadley  v.  Baxendale,  9  Ex.  341.  It  is  earnestly  con- 
tended by  the  appellants  that  the  rule  of  Hadley  v.  Baxendale,  9 
Ex.  341,  has  no  application  to  the  case  in  hand,  that  the  word 
^'contemplate"  is  there  used  as  contradistinguishing  what  is 
proximate  and  direct  from  what  is  remote  and  speculative,  as  in 
Pennypacker  v.  Jones,  106  Pa.  St.  237,  and  Adams  Express  Co. 
V.  Egbert,  36  Pa.  St.  360;  78  Am.  Dec.  382.  They  also  call  our 
attention  to  the  fact  that  the  view  of  Hadley  v.  Baxendale,  9  Ex. 
341,  contended  for  by  the  defendant,  has  been  unsuccessfully 
urged  upon  this  court  at  least  twice  before,  namely,  in  United 
States  Tel.  Co.  v.  Wenger,  55  Pa.  St.  262,  93  Am.  Dec.  751,  and 
Telegraph  Co.  v.  Landis,  21  Week.  Not.  Cas.  38,  and  that  there- 
fore this  question  is  not  an  open  one. 

We  do  not  concede  that  the  rule  of  Hadley  v.  Baxendale,  9  Ex. 
341,  has  no  application  to  this  case,  nor  that  the  decision  of  this 
court  in  United  States  Tel.  Co.  y.  Wenger,  65  Pa.  St.  262,  93  Am, 
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Dec.  751,  or  in  Telegraph  Co.  v.  Landis,  21  Week.  Not.  Cas.  38, 
is  opposed  to  the  ruling  of  the  court  below  The  message  in 
United  States  Tel.  Co.  v.  Wenger,  55  Pa.  St.  262,  93  Am.  Dec. 
751,  disclosed  to  the  agent  of  the  company  the  nature  of  the  busi- 
ness to  which  it  related,  and  there  ^''^  was  uncontradicted  evi- 
dence that  the  sender  "notified  the  operator  that  he  would  look  to 
the  company  for  damages  if  they  failed  in  transmitting  the  mes- 
Bage.'*  In  Telegraph  Co.  v.  Landis,  21  Week.  Not.  Cas.  38,  there 
was  enough  on  the  face  of  the  message  "to  indicate  to  the  oper- 
ator that  it  referred  to  sheep,  to  be  shipped  to  Philadelphia  and 
their  price."  It  was  a  case,  not  of  delay,  but  of  error  in  trans- 
mission, and  Paxson,  J.,  speaking  for  this  court  said:  "It  seems 
reasonable  that  where  damages  are  claimed  for  mere  delay  in  de- 
livery, the  face  of  the  telegram  ought  to  contain  something  to  put 
the  compan}''  on  its  guard.  A  delay  of  a  day,  or  even  a  few  hours, 
might  cause  a  heavy  loss."  This  suggestion  is  Applicable  to  the 
case  now  before  us  and  in  harmony  with  the  view  taken  in  Abeles 
V. Western  Union  Tel.Co.,37  Mo.App.554,inwhichthecourtsaid: 
"Aside  from  the  reasons  which  support  the  rule  of  damages  in 
Hadley  v.  Baxendale,  9  Ex.  341,  there  is  here  a  question  of  public 
policy  to  which  we  could  not  shut  our  eyes  if  we  were  in  doubt 
upon  the  question.  Upon  any  other  rule,  where  a  cipher  dispatch 
is  delivered  to  a  telegraph  company  for  transmission,  and  not 
translated  to  them,  and  there  is  a  delay  in  delivering  it  or  a  total 
failure  to  deliver  it,  the  door  is  open  to  unlimited  fraud  upon 
the  company.  The  evidence  of  its  meaning  is  entirely  in  the 
breast  of  the  sender  and  person  to  whom  it  is  sent.  They  may 
construct  any  meaning  they  choose,  and,  upon  the  meaning  thus 
constructed,  they  may,  by  evidence  which  the  company  will  be 
powerless  to  rebut,  construct  any  fabric  of  facts  on  which  to 
build  an  action  for  damages  which  they  may  see  fit."  That  the 
measure  of  damages  contended  for  by  the  appellants  might  pro- 
duce such  results  is  obvious.  Under  it  a  telegraph  company  may 
receive  for  transmission  a  cipher  message  which  on  its  face  is  ab- 
solutely unintelligible  to  them,  and  was  intended  by  the  sender 
to  be  so,  and  for  the  slightest  delay  in  transmitting  it  they  may 
be  charged  with  damages  which  cannot  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  when  they  re- 
ceived it.  Surely  such  a  message  furnishes  no  tangible  ground 
for  an  inference  that  it  relates  to  an  important  business  trans- 
action, or  that  the  slightest  delay  in  the  delivery  of  it  might  sub- 
ject the  company  to  liability  for  such  damages  as  are  claimed  in 
this  case.    In  Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  471,  17 
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Am.  Eep.  452,  Dixon,  C.  J.,  said:  **It  cannot  be  said  ^®^  or  as- 
sumed that  any  amount  of  damages  or  pecuniary  loss  or  injury 
will  naturally  ensue  or  be  suffered  according  to  the  usual  course 
of  things,  from  the  failure  to  transmit  a  message,  the  meaning 
And  import  of  which  are  wholly  unknown  to  the  operator.  The 
operator  who  receives,  and  who  represents  the  company,  and  may 
for  this  purpose  be  said  to  be  the  other  party  to  the  contract,  can- 
not be  supposed  to  look  upon  such  a  message  as  one  pertaining 
to  transactions  of  pecuniary  value  and  importance,  and  in  respect 
of  which  pecuniary  loss  or  damages  will  naturally  arise  in  case  of 
his  failure  or  omission  to  send  it.  It  may  be  a  mere  item  of  news, 
or  some  other  communication  of  trifling  or  unimportant  charac- 
ter. Ignorant  of  its  real  nature  and  importance,  it  cannot  be  said 
to  hav«  been  in  his  contemplation  at  the  time  of  making  the  con- 
tract that  any  particular  damage  or  injury  would  be  the  probable 
result  of  a  breach  of  the  contract  on  his  part,"  To  subject  the 
company  to  the  same  liability  for  mistake  or  delay  in  the  trans- 
mission cf  such  a  message  that  it  might  be  subject  to  for  a  like 
mistake  or  delay  in  the  transmission  of  an  intelligible  message 
would  open  the  door  to  the  perpetration  of  fraud,  and  disregard 
the  well-settled  rule  of  Hadley  v,  Baxendale,  9  Ex.  341.  We  find 
nothing  in  Adams  Exp.  Co.  v.  Egbert,  36  Pa.  St.  360,  78  Am. 
Dec.  382,  or  in  Pennypacker  v.  Jones,  106  Pa.  St.  237,  which  can 
be  considered  as  a  repudiation  or  qualification  of  that  rule,  or  in 
the  way  of  its  application  to  the  case  at  bar.  For  the  reasons 
above  stated,  we  concur  in  the  ruling  of  the  court  below. 
Judgment  affirmed. 

TELEGRAPH  COMPANIES— CIPHER  MESSAGES— DAMAGES 
FOR  DELAY  IN  DELIVEI'Y.— The  liability  of  a  telegraph  company 
for  failure  to  transmit  and  deliver  a  message  written  in  unexplained 
cipher,  or  in  language  unintelligible  except  to  those  having  a  key 
to  its  hidden  meaning,  is  for  nominal  damages,  or,  at  most,  for  the 
sum  paid  as  the  price  for  its  transmission  and  delivery:  Western 
Union  Tel.  Co.  v.  Wilson,  32  Fla.  527;  37  Am.  St.  Rep.  125,  and  note 
with  the  cases  collected.  See,  also,  the  note  to  HIU  v.  Western  Union 
Tel.  Co.,  46  Am.  St.  Rep.  735,  and  the  extended  note  to  Western 
I7nion  TeL  Co.  r.  Cooper,  10  Am.  St  Bep.  786. 
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BUOHANNAN     V.     SUPRBME      CoNOLAVB      OP    THB    IM- 
PROVED Order  of  Heptasophs. 

[178  Pennsylvania.  State,  465.] 

associations— incapacity  of  member— rights  of 

beneficiary.— A  beneficiary  named  in  the  certificate  of  insur- 
ance of  a  member  of  a  beneficial  association  wlio  is  insane  or  otlier- 
wise  incapacitated  from  attending  to  business,  is  entitled  to  pay 
the  assessments  levied  against  such  member,  and  if,  after  notifying: 
the  association  of  the  incapacity  of  such  member  and  requesting  it 
to  notify  himself  instead  of  the  member'  of  all  assessments  levied 
against  the  latter,  the  association  fails  to  give  him  such  notice,  it 
eaunot  forfeit  the  membership  for  nonpayment  of  assessments. 

Assumpsit  upon  the  benefit  certificate  of  D.  H.  Buchannan,  a 
member  of  the  Tarentum  Conclave  of  the  Supreme  Order  Hepta- 
sophs, whose  membership  therein  was  declared  by  the  order  for- 
feited for  the  nonpayment  of  an  assessment.  Judgment  for 
plaintiff.    Defendant  appealed. 

J.  A.  Langfitt  and  S.  A.  Will,  for  the  appellant. 

J.  S.  Young,  A.  M.  Eobb,  and  S.  U.  Trent,  for  the  appellee. 

*''*  Per  CUKIAM.  We  find  no  error  in  this  record.  For  rea- 
sons given  by  the  learned  trial  judge,  in  his  opinion  refusing  a 
new  trial,  the  judgment  should  not  be  disturbed. 

Judgment  affirmed. 

The  opinion  referred  to  was  as  follows: 

466  "SLAGLE,  J.  This  was  an  action  upon  a  benefit  certifi- 
cate issued  to  D.H.  Buchannan,  and  made  payable  to  the  plaintiff, 
his  daughter.  A  verdict  was  rendered  in  favor  of  plaintiff.  A 
motion  for  a  new  trial  was  made  by  defendant,  for  which  a  num- 
ber of  reasons  have  been  assigned.  We  think  there  was  sufficient 
evidence  for  submission  to  the  jury  of  the  questions  of  fact,  and 
only  two  of  the  reasons  assigned  need  to  be  considered.  The 
fourth  assignment  is  as  follows:  'Witnesses  for  plaintiff  having 
testified  that  D.  H.  Buchannan  did  not  to  their  knowledge  receive 
his  copy  of  the  Advocate  in  September,  1894,  the  court  erred  in 
charging  '*®*  the  jury  that  mailing  the  said  Advocate  at  Balti- 
more to  the  proper  address  of  D.  H.  Buchannan  was  prima  facie 
evidence  that  he  received  it,  but  that  that  evidence  might  be  re- 
butted.' The  court  did  not  instruct  the  jury  as  stated.  It  was 
contended  by  plaintiff  that  the  notice  published  in  the  Advocate 
was  not  the  notice  required  by  the  constitution  of  the  order;  that 
it  was  a  notice  addressed  to  the  conclaves,  and  should  have  been 
addressed  to  the  members.    The  court  held  that  the  notice  wa» 
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8ufl5cient  in  form.  It  waa  further  contended  that  there  was  not 
sufficient  evidence  of  mailing.  The  court  submitted  the  question 
to  the  jury  as  follows:  'Now  was  this  placed  in  the  postoffico 
properly  ad  dressed  to  Mr.  Buchannan  at  the  place  of  his  residence, 
of  which  the  order  had  notice  upon  their  records?  If  so,  then  no- 
tice was  given/  Counsel  for  plaintiff  contended  that  she  might 
show  that  it  had  not  been  received.  It  would  probably  have  been 
better  to  have  said  that  it  was  immaterial  whether  it  had  been 
received  or  not,  the  court  having  practically  instructed  the  jury 
that  there  was  no  evidence  to  rebut  the  presumption  that  it  had 
been  received,  and  may  have  fallen  into  an  error  in  saying,  'How- 
ever, if,  under  all  the  evidence  in  the  case,  you  are  not  satisfied 
that  this  notice  was  not  properly  sent  and  received,  the  defend- 
ant has  not  made  out  a  case  of  suspension.*  But  this  certainly 
could  have  done  no  harm  as  the  case  was  submitted  to  the  jury  on 
the  question  which  is  the  subject  of  the  fifth  assignment,  as  fol- 
lows: 'The  court  erred  in  its  charge  to  the  jury  in  stating  that 
Mabel  Buchannan,  the  plaintiff,  had  an  interest  in  the  benefit  cer- 
tificate sued  on,  and  that  she  was  entitled  to  notice  of  the  calling 
of  assessments,  for  the  nonpayment  of  which  D.  H.  Buchannan 
■was  suspended,  if  said  D.  H.  Buchannan  was  mentally  incapable  of 
receiving  or  of  understanding  the  meaning  or  effect  of  said  no- 
tice, there  being  no  provision  in  the  law  of  the  defendant  enti- 
tling the  plaintiff  to  any  such  notice  in  this  case.*  This  is  not  in 
the  language  of  the  court,  but  is  substantially  correct.  There 
was  some  evidence  of  the  incapacity  of  Mr.  Buchannan  at  and  be- 
fore the  assessment  of  September,  1894,  was  made,  and  that  it 
continued  until  his  death.  It  was  also  in  evidence  that  before  the 
assessment  was  made  Mabel  Buchannan, thebeneficiary,  had  writ- 
ten to  the  financial  officer  to  whom  all  assessments  were  payable, 
referring  to  her  father's  condition,  stating  that  he  was  careless 
and  liable  to  neglect  ^^^  them  (the  assessments),  that  she  had 
at  various  times  paid  them,  and  asking,  *If  you  find  Mr.  Buchannan 
won't  pay  them,  please  let  me  know  so  that  I  can  make  an  effort 
to  do  so.*  In  view  of  this  evidence,  the  court  instructed  the  jury 
that  Mabel  Buchannan  had  an  interest  in  that  certificate.  It  is 
true  that  it  is  one  that  was  subject  to  the  voluntary  control  of 
her  father;  therefore  she  had  certain  rights,  and,  if  her  father  waa 
insane  or  incapable  of  attending  to  business,  she  had  a  right  to 
keep  this  certificate  alive,  and  when  she  notified  the  proper  officer, 
if  she  did,  of  her  intention  to  keep  it  alive,  notwithstanding  what 
her  father  might  do,  she  had  a  right  to  do  it.  If  he  was  capable  of 
acting,  no  action  of  hers  would  keep  it  alive,  because  he  had  the 
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power  to  destroy  her  rights  at  any  time.  But  if  he  was  incapable 
of  acting,  she  would  have  the  right  to  say  to  this  officer  of  this 
society,  'My  father  is  not  capable  of  attending  to  this  matter, 
and  I  will  pay  these  assessments  until  he  is.'  The  conclusion  of 
the  whole  matter  was  stated  as  follows:  'Now  if  her  father  was  in 
such  actual  condition  as  to  make  him  incapable  of  acting  in  this 
matter,  she,  as  the  beneficiary,  had  a  right  to  pay  the  assessments, 
and,  when  she  asked  to  be  informed  of  any  assessments  that  were 
due,  I  fhink  it  was  the  duty  of  the  officers  to  notify  her  before  any 
suspension  was  made,  and,  if  they  neglected  to  dt)  it,  then  they 
could  not  work  any  suspension  of  this  certificate.'  This  is  the 
substantial  testimony  in  the  case.  There  is  abundant  authority 
for  the  position  of  the  plaintiff's  counsel  that  where  the  certificate 
of  a  beneficial  association  provides  that  a  failure  to  pay  any  as- 
sessment within  a  certain  time  shall  render  it  null  and  void,  time 
is  of  the  essence  of  the  contract,  and  failure  to  pay  within  the 
time  designated  renders  the  certificate  null  and  void,  and  that 
where  there  is  no  provision  of  the  contract  which  declares,  ex- 
pressly or  by  necessary  implication,  that  sickness  or  insanity  or 
similar  incapacity  shall  excuse  the  payment  of  any  assessment  on 
the  day  it  is  due,  the  courts  will  not  grant  relief  against  such 
contingency.  This  is  simply  to  hold  that  every  one  is  bound  by 
his  contract  deliberately  made.  However,  the  reason  for  this 
seemingly  hard  rule  is  indicated  in  Bacon  on  Beneficial  Societies, 
section  384,  where  the  author  says  neither  insanity,  sickness,  nor 
absence  is  an  excuse  for  nonpayment  of  assessments,  the  payment 
being  an  act  that  can  be  performed  by  the  member  or  by  some 
other  person.  *^^  This  marks  the  distinction  between  this  case 
and  those  to  which  he  finds  the  rule  to  have  been  applied.  The 
statement  of  the  text  is  possibly  too  broad,  but  certainly  anyone 
related  to  the  member  or  interested  in  his  estate  may  come  to  his 
relief  under  such  circumstances,  and  especially  when  he  is  named 
as  his  beneficiary  under  his  certificate.  The  beneficiary  has  an  in- 
terest in  the  certificate,  and  although  it  does  not  become  absolute 
until  the  death,  it  is  an  actually  existing  interest  until  annulled 
Tinder  the  rules  of  the  order.  So  long  as  it  remains  in  force  it 
belongs  to  him  exclusively.  Upon  the  death  of  a  member  it 
passes  to  the  beneficiary  as  his  own  and  not  as  representative  of  a 
member:  Hamill  v.  Supreme  Council,  152  Pa.  St.  637. 

'If  the  plaintiff,  having  knowledge  of  the  assessment,  had  of- 
fered to  pay  it  to  the  proper  officer,  there  can  be  no  question  but 
that  he  would  be  bound  to  accept  it.  When  the  offer  was  made  in 
advance,  good  faith  required  that  the  beneficiary  should  have  the 


KOT.  1896.]        BUCHANNAN  V.  SUPREME  CoNCLAVB  I.  0.  H.        777 

opportunity  to  preserve  her  rights,  not  against  the  voluntary  act 
of  the  member,  but  as  against  neglect  caused  by  his  inability  to 
act.  She  was,  therefore,  entitled  to  notice  upon  proper  request 
made.  No  notice  was  given,  and  it  appears  from  the  evidence 
that  neither  the  plaintiff  nor  her  mother  had  knowledge  of  the 
assessment,  and  if  plaintiff  had  actual  knowledge  of  the  assess- 
ment, it  would  be  fatal  to  her  claim.  This  gives  pertinency  to 
the  testimony  of  the  plaintiff  and  her  mother  that  they  did  not 
eee  or  know  of  the  notice  by  publication.  The  only  other  ques- 
tion is  as  to  the  party  to  whom  the  request  for  notice  was  made. 
Plaintiff's  request  was  sent  to  the  financier  of  the  local  conclave. 
He  is  the  only  officer  with  whom  individual  members  come  in 
contact.  To  him  all  assessments  are  paid,  and  the  order  should 
be  bound  by  his  acts.  The  question  in  this  case  seems  to  be  new. 
We  think  the  law  ought  to  be  and  is  as  given  to  the  jury,  and  a 
new  trial  must  therefore  be  refused." 


MUTUAL  BENEFIT  ASSOCIATIONS— RIGHTS  OF  BENEFICI- 
ARIES.—This  question  Is  fully  discussed  in  the  extended  note  to 
Bajxkers'  etc.  Assn.  v.  Stapp,  19  Am.  St  Bep.  786w 
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Oppenheimbr  v.  Bank. 

[97   rENNESSEB,  19.] 

APPELLATE  PROCEDURE.— UPON  AN  APPEAL  IN 
CHANCERY  the  whole  ease  Is  open  for  examination,  and  the  decree 
will  be  affirmed  if  found  to  be  correct  upon  any  ground,  although 
Incorrect  upon  the  ground  assigned  for  It  by  the  chancellor. 

NEGOTIABLE  INSTRUMENTS.— INADEQUACY  OF  PRICE 
paid  for  negotiable  paper  may  be  so  gi'oss  as  to  justify  the  conclusiou 
that  the  purchaser  is  chargeable  with  notice  of  a  fraudulent  or  de- 
fective title  on  the  part  of  the  vendor;  but  the  purchase  at  a  dis- 
count of  twenty  per  cent  does  not  necessarily  show  such  a  discrep- 
ancy between  the  amount  paid  and  the  commercial  value  of  the  pa- 
per as  to  charge  the  purchaser  with  notice  of  fraud  In  the  obtaining 
of  the  paper  by  its  original  holder, 

NEGOTIABLE  INSTRUMENTS.— A  STIPULATION  IN  A 
PROMISSORY  NOTE  to  pay  all  reasonable  attorneys'  fees  In  case 
suit  is  brought  to  enforce  payment  does  not  destroy  Its  negotiability. 

NEGOTIABLE  INSTRUMENTS.— A  BONA  FIDE  PURCHAS- 
ER of  a  negotiable  instrument  can  recover  thereon  only  the  amount 
paid  therefor  with  interest,  where  the  instrument  was  fraudulent  '"x 
its  inception  and  without  consideration  between  the  original  parlica. 

McDeamion  &  Killough,  Cooper  &  Harwood,  and  Neil  &  Dea- 
son,  for  Oppenheimer. 

W.  M.  McCall  and  W.  I.  McFarland,  for  Bank. 

^  McALISTER,  J.  Complainants  filed  this  bill  to  enjoin  the 
defendant  bank  from  prosecuting  three  several  suite  before  a  jus- 
tice of  the  peace,  for  the  collection  of  certain  promissory  notes. 
It  is  charged  in  the  bill  that  said  notes  were  procured  by  fraud 
and  are  without  consideration,  and  that  the  bank  received  the 
notes  from  the  payees  with  actual  or  constructive  notice  of  the 
fraud.  It  is  further  charged  said  notes  were  not  negotiable,  for 
the  reason  that  each  contained  a  stipulation  for  the  payment  of 
reasonable  attorney's  fees,  and  that  said  bank  is  not  protected 
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in  its  title  to  said  notes  as  an  innocent  holder  for  value  in  due 
course  of  trade.  The  chancellor,  upon  final  hearing,  was  of  opin- 
ion that  the  defendant  bank  purchased  said  notes  without  actual 
*^  or  constructive  knowledge  of  the  fraud,  hut  held  that  the 
stipulation  in  respect  of  attorney's  fees  destroyed  the  negotiabil- 
ity of  said  instruments,  and  thereby  defeated  the  claim  of  said 
bank;  that  it  was  an  innocent  holder  for  value  within  the  mean- 
ing of  the  law  merchant.  The  court  decreed  that  said  notes  had 
been  procured  by  fraud  and  were  void  in  the  hands  of  defendant 
bank,  and  perpetually  enjoined  their  collection.  The  bank  ap- 
pealed, and  has  assigned  as  error  the  action  of  the  chancellor  in 
adjudging  said  notes  non-negotiable  on  account  of  the  stipula- 
tion in  respect  of  attorney's  fees. 

The  facts  out  of  which  the  present  controversy  has  arisen  may 
be  briefly  stated.  The  record  discloses  that  Curtis  Brothers  were 
the  proprietors  of  a  patent  churn,  which  they  were  engaged  in 
selling  in  Gibson  county.  Complainants  purchased  of  Curtia 
Brothers  the  exclusive  right  to  sell  this  churn  in  the  state  of  Lou- 
isiana and  certain  counties  of  Mississippi,  for  which  they  agreed 
to  pay  the  sum  of  two  thousand  dollars,  evidenced  by  four  notes^ 
each  for  the  sum  of  five  hundred  dollars,  and  payable,  respect- 
ively, in  seven,  eight,  nine,  and  ten  months  from  date.  The  fol- 
lowing is  a  specimen  of  the  notes  in  controversy,  viz; 

"Trenton,  Tenn.,  June  3,  1889. 
''Kine  months  after  date  we  promise  to  pay  to  the  order  of  Cur- 
tis Bros.,  or  bearer,  the  sum  of  five  hundred  dollars,  negotiable- 
and  payable  at  the  Exchange  Bank  of  Trenton,  Tenn.,  for  value 
received.  The  drawers  and  indorsers  severally  waive  presentment 
*^  for  payment,  protest,  and  notice  of  protest  and  nonpayment  of 
this  note,  and,  in  case  of  suit,  agree  to  pay  all  reasonable  attor- 
ney's fees  for  collecting  the  same. 
"$500  due  February  3, 1890. 

"L.  OPPENHEIMEB, 
"C.  T.  LOVE, 
"E.  F.  ROSS, 
"H.  R.  CAMP." 

On  the  27th  and  28th  of  June,  1889,  three  of  these  notes  were 
purchased  by  the  defendant  bank  at  a  discount  of  twenty  per 
cent — ^that  is  to  say,  the  bank  paid  twelve  hundred  dollars  for  the 
three  notes  of  the  aggregate  face  value  of  fifteen  hundred  dollars^ 
H.  R.  Camp,  one  of  the  signers  of  the  note,  was  in  the  employ- 
ment of  Curtis  Brothers  in  the  capacity  of  salesman,  and  nego- 
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tiated  the  sale  to  Oppenheimer  of  the  exclusive  right  to  sell  this 
churn  in  Louisiana  and  Mississippi.  It  was  agreed  between  the 
original  parties,  at  the  time  the  notes  were  executed,  they  were 
not  to  be  transferred,  and  were  alone  payable  out  of  the  profits  of 
the  new  business.  Curtis  Brothers,  Camp,  and  Ames,  soon  after 
the  execution  of  the  notes,  left  the  state  clandestinely,  and  their 
whereabouts  is  unknown.  The  proof  abundantly  shows  that  Cur- 
tis Brothers  were  in  collusion  with  Camp,  and  that  said  notes 
were  procured  to  be  executed  upon  false  and  fraudulent  represen- 
tations, and,  as  between  the  original  parties,  there  was  a  total 
failure  of  consideration.  The  defendant  ^^  bank,  however,  re- 
lies upon  the  plea  of  innocent  purchaser  for  value  before  matu- 
rity, in  due  course  of  trade,  and  without  notice.  Defendant's 
counsel  insist  that,  complainant  not  having  appealed  from  the 
ruling  of  the  chancellor  that  the  bank  had  no  actual  or  construc- 
ive  notice  of  the  fraudulent  conduct  of  the  payees  in  procuring 
the  execution  of  the  notes,  this  question  cannot  be  reopened  in 
this  court.  But  this  position  is  manifestly  erroneous,  since,  upon 
the  appeal  of  the  bank,  the  whole  case  is  open  for  re-examination, 
and  if  the  decree  in  favor  of  complainant  is  found  correct  upon 
(any  ground,  although  incorrect  upon  the  ground  assigned  by  the 
i^hancellor,  we  should  affirm  it. 

The  contention  of  learned  counsel  for  complainant  is,  that  the 
purchase  of  the  notes  in  suit  from  strangers  at  a  discount  of 
twenty  per  cent,  when  the  bank  knew  that  Oppenheimer,  one  of 
the  makers,  was  perfectly  solvent,  indicates  knowledge  of  the 
fraud,  or  that  the  bank  had  such  constructive  notice  as  to  put  it 
upon  inquiry.  As  said  by  this  court:  "When  the  indorsee  takes 
negotiable  paper  before  maturity  under  circumstances  which 
might  reasonably  create  a  suspicion  that  it  was  not  good — as 
where  he  buys  a  note  on  a  solvent  man,  having  less  than  one  year 
to  run,  for  three  hundred  and  thirty-three  dollars  and  thirty- 
three  cents  at  one  hundred  and  twenty-five  dollars,  with  an  agree- 
ment to  pay  twenty-five  dollars  more  if  collected  without  suit,  he 
takes  it  at  his  peril  and  subject  to  the  equities  between  the  orig- 
inal parties":  Hunt  v.  Sanford,  6  Yerg.  387;  Merritt  v.  Duncan, 
7  Heisk.  163;  19  Am.  Rep.  612. 

**  Says  Mr.  Tiedeman,  in  his  work  on  Commercial  Paper,  sec- 
tion 291:  'It  is  said  that  inadequacy  of  price  paid  for  negotiable 
paper  may  be  so  gross  as  to  justify  the  conclusion  that  the  pur- 
chaser is  charged  with  notice  of  a  fraudulent  or  defective  title  on 
the  part  of  the  vendor.  And  it  has  been  held  there  was  con- 
structive notice  of  fraud  or  of  some  other  equally  effective  de- 
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fense  to  the  paper  where  the  purchaser  paid  one  hundred  and 
twenty-five  dollars  for  a  note  of  three  hundred  and  thirty-three 
dollars  and  thirty-three  cents,  fifty  dollars  for  a  note  of  three 
hundred  dollars,  five  dollars  for  a  note  of  three  hundred  dollars. 
On  the  other  hand  it  has  been  held  that  the  purchaser  of  a  com- 
mercial instrument  was  a  holder  for  value,  and  hence  took  it  free 
from  equitable  defenses,  when  he  paid  one  hundred  dollars  for  a 
note  of  two  hundred  and  fifty  dollars,  fifty  dollars  for  a  note  of 
one  hundred  dollars,  or  twelve  dollars  and  fifty  cents  for  a  note  of 
twenty-five  dollars.  It  is  certain  that  a  purely  nominal  consid- 
eration would  not  make  the  purchaser  a  holder  for  value.  And 
it  may  be  stated,  subject  to  an  explanation  of  terms,  that  an  inad- 
equate price  always  puts  the  person  upon  inquiry  and  may,  cer- 
tainly, along  with  other  suspicious  circumstances,  charge  him 
with  notice  of  existing  defenses.  But  every  price  is  not  inade- 
quate which  is  less  than  the  face  value  of  the  instrument  pur- 
chased. Commercial  paper  of  every  kind  has  its  commercial 
value,  rising  above  or  falling  below  par,  according  to  the  financial 
credit  of  the  person  liable  on  it.  Only  that  price  is  inadequate 
which  falls  below  the  market  value,  and  if  the  disproportion  be- 
tween the  price  paid  and  the  market  value  be  very  great,  it  ia 
fair  and  just  to  presume  that  the  purchaser  ^^  had  reasonable 
grounds  for  suspecting  fraud  or  some  other  defense  to  the  instru- 
ment. Each,  case  must,  therefore,  stand  on  its  own  merits.  One- 
half  the  face  value  may,  under  some  circumstances,  be  a  grossly 
inadequate  price,  while,  under  different  circumstances,  it  may  be 
greatly  in  excess  of  what  the  instrument  is  worth  on  the  market": 
Tiedeman  on  Commercial  Paper,  sec.  291. 

We  think  the  rule  laid  down  by  Mr.  Tiedeman  is  sound,  and 
furnishes  an  intelligible  basis  for  the  determination  of  what  con- 
stitutes inadequacy  of  price  in  the  purchase  of  commercial  paper. 
We  cannot  say,  however,  in  view  of  this  rule  and  the  proof  in  the 
record,  that  there  was  any  such  gross  disparity  between  the  com- 
mercial value  of  the  notes  and  the  price  actually  paid,  as  to 
awaken  suspicion  in  the  minds  of  the  officers  of  the  bank  of  any 
infirmity  in  the  paper.  The  proof  shows  that  this  bank  was  ac- 
customed, during  this  time,  to  discount  paper  at  rates  varying 
from  twelve  to  twenty-five  per  cent  per  annum,  and  that  it  had, 
prior  to  this  time,  discounted  pa])er  held  by  these  payees  on  other 
solvent  parties  at  such  rates.  It  was  also  insisted  in  argument 
that  H.  li.  Camp,  one  of  the  makers  of  the  notes,  negotiated  the 
sale  of  this  paper  to  the  bank,  and  that  this  fact  was  sufficient  to 
put  the  purchaser  upon  inquiry.     Nothing  can  be  predicated 


782  Oppenheimer  v.  Bank.  [Tenn. 

upon  tMs  position,  for  the  reason  that  it  does  not  distinctly  ap- 
pear from  the  record  whether  it  was  Ames  or  Camp  who  sold  the 
notes  to  the  bank.  The  officers  ^®  of  the  bank  who  purchased 
the  paper  are  unable  to  state  which  of  these  parties  conducted 
the  transaction,  and  there  is  no  other  proof  in  the  record  on  the 
subject.  We  hold,  however,  this  feature  unimportant  in  this  case. 
We  find  no  facts  or  circumstances  in  the  record  fixing  the  bank 
with  knowledge,  actual  or  constructive,  of  the  fraudulent  char- 
acter oi  the  paper,  and  the  holding  of  the  chancellor  in  respect 
of  this  proposition  is  correct. 

The  next  question  presented  is,  whether  the  stipulation  in 
respect  of  payment  of  attorney's  fees,  written  in  the  face  of  the 
note,  destroys  its  negotiability  and  thus  dismantles  the  note,  al- 
lowing proof  of  fraud  in  its  execution.  The  question  presented 
has  given  rise  to  much  judicial  controversy,  aoid  the  decisions 
announced  in  different  states  and  jurisdictions  are  by  no  means 
reconcilable,  and,  since  the  question  is  one  of  first  impression  in 
this  state,  we  shall,  after  a  review  of  the  authorities,  adopt  that 
view  which  most  commends  itself  to  our  reason  and  judgment. 

Mr.  Tiedeman,  in  the  work  already  cited  (Tiedeman  on  Com- 
mercial Paper,  sec.  28  b),  says:  "Bills  and  notes,  particularly  the 
latter,  sometimes  contain  stipulations  that,  if  not  paid  volunta- 
rily, the  drawer  or  maker  will  pay  the  attorney  and  collection  fee. 
It  has  been  much  discussed  what  is  the  effect  of  such  a  stipula- 
tion upon  the  legal  character  of  the  instruments  to  which  they 
are  added.  A  few  decisions  maintain  that  the  stipulation  is  in 
the  nature  of  a  usurious  charge  and  avoids  the  ^'^  whole  transac- 
tion under  the  laws  prohibiting  usury'':  Citing  State  v.  Taylor,  10 
Ohio,  378;  Shelton  v.  Gill,  11  Ohio,  417;  D'ow  v.  Updike,  11 
Neb.  95. 

It  may  be  remarked  under  this  head  that,  in  the  case  of  Par- 
ham  V.  Pulliam,  5  Cold.  497,  this  court  held  that  a  stipulation  in 
a  note  to  pay  attorney's  commission  for  collecting  is  not  usuri- 
ous. Other  decisions  hold  the  stipulation  to  be  void  because  it  is 
in  the  nature  of  a  penalty  and  tends  to  the  oppression  of  impe- 
cunious debtors.  But  the  avoidance  of  the  stipulation  on  such 
grounds  enables  the  courts  to  treat  the  stipulation  as  mere  sur- 
plusage and  hold  the  instrument  to  be  negotiable  notwithstand- 
ing": Citing  Sweeney  v.  Thickstun,  77  Pa.  St.  131;  Woods  v. 
Korth,  84  Pa.  St.  410;  24  Am.  Rep.  101;  Johnston  v.  Spear,  92 
Pa.  St.  227;  37  Am.  Rep.  675;  First  Nat.  Bank  v.  Bynum,  84  N. 
C.  24;  37  Am.  Rep.  604;  First  Nat.  Bank  v.  Gay,  63  Mo.  23;  21 
Am.  Rep.  430;  Samstag  y.  Conley,  64  Mo.  477;  First  Nat.  Bank  y. 
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Marlow,  71  Mo.  618;  Storr  v.  Wakefield,  71  Mo.  622;  First  Nat. 
Bank  v.  Gay,  71  Mo.  627;  Morgan  v.  Edwards,  53  Wis.  599;  40 
Am.  Rep.  781;  Jones  v.  Radatiz,  27  Minn.  240;  Witherspoon  v. 
Musselman,  14  Bush,  214;  29  Am.  Rep.  404;  Myer  v.  Hart,  40 
Mich.  517;  29  Am.  Rep.  553;  Bulloch  v.  Taylor,  39  Mich.  138;  33 
Am.  Rep.  356;  Gaar  v.  Louisville  Banking  Co.,  11  Bush,  182;  21 
Am.  Rep.  209. 

"In  a  large  number  of  cases,  the  stipulation  is  held  to  be  valid, 
but  because  it  renders  the  gross  sum  to  be  recovered  on  the  in- 
strument uncertain,  its  insertion  in  a  bill  or  note  is  declared  to 
destroy  its  negotiability*':  Citing  Sweeney  v.  Thickstun,  77  Pa. 
St.  131;  Woods  v.  North,  84  Pa.  St.  410;  24  Am.  Rep.  101;  John- 
ston V.  Spear,  92  Pa.  St.  227;  37  Am.  Rep.  675;  First  Nat.  Bank 
V.  Bynum,  84  N.  C.  24;  37  Am.  Rep.  604;  First  Nat.  Bank  v. 
Oay,  63  Mo.  33;  21  Am.  Rep.  430;  Samstag  v.  Conley,  64  Mo. 
477;  First  Nat.  Bank  v.  Marlow,  71  Mo.  618;  Storr  v.  Wakefield, 
71  Mo.  622;  First  Nat.  Bank  v.  *»  Gay,  71  Mo.  627;  Morgan  v. 
Edwards,  53  Wis.  599;  40  Am.  Rep.  781;  Jones  ▼.  Radatiz,  27 
Minn.  240. 

"There  are  also  other  cases  which  not  only  recognize  the  val- 
idity o€  the  stipulation,  but  also  the  negotiability  of  the  paper  in 
■which  it  appears":  Citing  Dietrich  v.  Bayhi,  23  La.  Ann.  767; 
Overton  v.  Matthews,  35  Ark.  147;  37  Am.  Rep.  9;  Smith  v. 
Muncie  Nat.  Bank,  29  Ind.  159;  First  Nat.  Bank  v.  Canatsey,  34 
Ind.  149;  Johnson  v.  Crossland,  34  Ind.  334;  Smith  v.  Silvers,  32 
Ind.  321;  Wyant  v.  Pottorff,  37  Ind.  512;  Hubbard  v.  Harrison, 
38  Ind.  325;  Walker  v.  Woolen,  54  Ind.  164;  23  Am.  Rep. 
639;  Sperry  v.  Horr,  32  Iowa,  184;  Seaton  v.  Scoville,  18  Kan. 
436;  26  Am.  Rep.  779;  Howenstein  v,  Barnes,  5  Dill.  482; 
Heard  v.  Dubuque  etc.  Bank,  8  Neb.  10;  30  Am.  Rep.  811; 
Farmers'  Nat.  Bank  v.  Rasmussen,  1  Dak.  57,  60;  Wilson  Sewing 
Machine  Co.  v.  Moreno,  7  Fed.  Rep.  806;  Witherspoon  v.  Mussel- 
man,  14  Bush,  214;  29  Am.  Rep.  406;  Stoneman  v.  Pyle,  35  Ind. 
103;  9  Am.  Rep.  637.  Indiana  now  prohibits  by  statute  such 
stipulations  in  notes  unless  unconditional:  Rev.  Stats.  1876,  149. 
Mr.  Tiedeman  remarks  that  where  the  amount  to  be  recovered  as 
attorney's  fees  is  explicitly  stated  in  the  instrument,  it  would 
seem  that  the  sum  of  money  to  be  recovered  on  the  paper,  with 
the  attorney's  fees  added  to  the  principal  and  interest,  would  be 
as  certain  as  the  principal  and  interest  would  be  alone,  for  the  in- 
terest continues  to  accumulate  if  the  paper  is  not  honored  at 
maturity.  When  the  exact  *®  amount  of  the  fee  is  not  stated, 
only  reasonable  fees  can  be  recovered,  and  there  may  be  some 
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ground  for  objecting  to  the  negotiability  of  such  an  instrument. 
But  it  would  seem  that  even  such  an  instrument  ought  to  be  held 
negotiable,  for  the  stipulation  for  reasonable  attorney's  fees  ren- 
ders the  amount  no  more  uncertain  than  the  addition  by  the  law 
merchant  to  the  principal  sum  of  the  costs  of  protest  and  the 
taxed  costs  of  the  suit. 

Mr,  Eandolph,  in  his  work  on  Commercial  Paper,  volume  1, 
section  205,  in  treating  this  subject,  says:  "The  effect  of  a  stipula- 
tion for  attorney's  fees  or  costs  of  suit  contained  in  a  note  has 
been  the  subject  of  much  consideration,  more  especially  in  our 
western  states.  As  an  agreement  and  irrespective  of  usury  laws 
and  other  statutory  prohibitions,  such  a  stipulation  is  in  itself 
valid":  Citing  Meacham  v.  Pinson,  60  Miss.  217;  Brown  v.  Bar- 
ber, 59  Tnd.  533;  First  Nat.  Bank  v.  Breese,  39  Iowa,  640;  Car- 
ver V.  Pontious,  66  Ind.  191;  Mathews  v.  Norman,  42  Ind.  176; 
Sinker  v.  Fletcher,  61  Ind.  276;  Smiley  v.  Meir,  47  Ind.  559; 
Maynard  v.  Mier,  85  Ind.  317;  Miner  v.  Paris  Exchange  Bank, 
53  Tex.  559.  "And  the  fees  so  stipulated  for  may  be  recovered 
by  the  holder  of  the  notes,  although  not  the  original  payee":  Cit- 
ing Johnson  v.  Crossland,  34  Ind.  334.  "And  where  a  stipula- 
tion of  this  sort  is  contained  in  a  bill  of  exchange,  it  has  been 
held  to  be  embraced  in  the  liability  assumed  by  the  acceptor": 
Bank  of  British  North  America  v.  Ellis,  2  Fed.  Rep.  44;  Smith 
V.  Muncie  Nat.  Bank,  29  Ind.  158. 

^^  *'It  may  be  said  in  general,"  says  the  author,  "that  such  a 
stipulation  for  fees  does  not  affect  the  negotiability  of  the  note 
containing  it,  even  though  the  stipulation  be  restricted  to  the 
case  of  suit  being  brought  on  the  instrument":  Citing  1  Daniel 
on  Negotiable  Instruments,  66;  2  Parsons  on  Bills  and  Notes,  147; 
Dietrich  v.  Bayhi,  23  La.  Ann.  767;  Heard  v.  Dubuque  Co. 
Bank,  8  Neb.  10;  30  Am.  Rep.  811;  Sperry  v.  Horr,  32  Iowa,  184; 
Seaton  v.  Scoville,  18  Kan.  433;  26  Am.  Rep.  779;  Wilson  Sew- 
ing Machine  Co.  v.  Moreno,  7  Fed.  Rep.  806;  Adams  v.  Adding- 
ton,  16  Fed.  Rep.  89;  Trader  v.  Chichester,  41  Ark.  242;  48  Am. 
-Rep.  38;  Gaar  v.  Louisville  Banking  Co.,  11  Bush,  180;  21  Am. 
Rep.  209;  Nickerson  v.  Sheldon,  33  111.  372;  85  Am.  Dec.  280; 
and  citing  also  the  Indiana  cases,  Davidson  v.  Vorse,  52  Iowa, 
384;  McGill  v.  Griffin,  32  Iowa,  445;  3  Randolph  on  Commercial 
Paper,  sees.  1717, 1718;  Chitty  on  Contracts,  770. 

Says  Mr.  Daniel,  in  his  work  on  Negotiable  Instruments,  sec- 
tion 62  a:  "Such  instruments  should,  we  think,  be  upheld  as  ne- 
gotiable. They  are  not  like  contracts  to  pay  money  and  do  some 
other  thing.    They  are  simply  for  the  payment  of  a  certain  sum 
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of  money  at  a  certain  time,  and  the  additional  stipulation  as  to 
attorneys'  fees  can  never  go  into  effect  if  the  terms  of  the  note  or 
bill  are  complied  with.  They  are,  therefore,  incidental  and  an- 
cillary to  the  main  engagement,  intended  to  assure  its  perform- 
ance or  to  compensate  for  trouble  and  expense  entailed  by  its 
breach.  At  maturity,  negotiable  paper  ceases  to  be  negotiable 
in  the  full  commercial  sense  of  the  term,  as  heretofore  explained, 
though  it  still  passes  ^^  from  hand  to  hand  by  the  negotiable 
forms  of  transfer,  and  it  seems  paradoxical  to  hold  that  instru- 
ments evidently  framed  as  bills  and  notes  are  not  negotiable 
during  their  currency,  because  when  they  cease  to  be  cur- 
rent, they  contain  a  stipulation  to  defray  the  expenses  of 
collection.  Such  stipulations  do  not,  we  think,  render  such 
instruments  usurious.  The  additional  amounts  are  in  con- 
sideration of  additional  trouble  and  expense  inflicted  on  the  hold- 
er, and  not  excessive  interest  for  the  loan  or  forbearance  of 
money."  The  author  states  further  that  the  cases  sustaining  the 
negotiability  of  such  instruments  consider  that  the  stipulation  in 
respect  of  attorneys'  fees  is  valid,  because  it  is  an  indemnification 
assured  by  the  maker  against  the  consequences  of  his  own  act, 
for,  unless  in  default,  he  will  not  have  to  pay  the  additional 
amount;  that  it  is  consonant  with  public  policy,  because  it  adds 
to  the  value  of  the  paper;  has  a  tendency  to  lower  the  rate  of  dis- 
count, not  only  because  it  promises  less  expensive  collection,  but 
bears  evidence  of  a  greater  degree  of  confidence  on  the  part  of  the 
maker  in  his  ability  to  pay  without  suit,  and  that  it  does  not  im- 
pair the  negotiability  of  the  instrument,  for  the  reason  that  the 
suni  to  be  paid  at  maturity  is  certain;  that  commercial  paper  is 
expected  to  be  paid  promptly;  that,  if  so  paid,  no  element  of  un- 
certainty enters  into  the  contract;  that  it  ceases  to  be  negotiable 
in  the  full  sense  of  the  term,  if  not  paid  at  maturity,  and  that  the 
additional  ^*  agreement  relates  rather  to  the  remedy  upon  the 
note,  if  a  legal  remedy  be  pursued,  than  to  the  sum  which  the 
maker  is  bound  to  pay,"  etc:  2  Daniel  on  Negotiable  Instruments, 
3d  ed.,  sec.  62. 

This  doctrine  has  received  the  indorsement  of  such  eminent 
jurists  as  Mr.  Justice  Brewer,  now  an  associate  justice  of  the 
United  States  supreme  court,  who  said,  in  the  case  of  Seaton  v. 
Scovill,  18  Kan.  433,  26  Am.  Rep.  781,  viz:  "It  seems  to  us, 
therefore,  a  just  conclusion  that  paper  otherwise  negotiable  is 
not  rendered  non-negotiable  by  a  stipulation  for  the  payment  of 
costs  of  collection,  including  attorneys'  fees,  in  case  suit  is 
brought  thereon."    Justice  Brewer  cited  with  approval  the  case 
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of  Gaar  v.  Louisville  Banking  Co.,  11  Bush,  180,  21  Am.  Eep. 
209,  in  which  it  was  said,  viz:  "The  reason  for  the  rule  that  the 
amoiint  to  be  paid  must  be  fixed  and  certain  is,  that  the  paper 
is  to  become  a  substitute  for  money,  and  this  it  cannot  be  unless 
it  can  be  ascertained  from  it  exactly  how  much  money  it  repre- 
sents. As  long,  therefore,  as  it  remains  a  substitute  for  money,  the 
amount  which  it  entitles  the  holder  to  demand  must  be  fixed  and 
certain;  but,  when  it  is  past  due,  it  ceases  to  have  that  peculiar 
quality*  denominated  negotiability,  or  to  perform  the  office  of 
money;  and  hence,  anything  which  only  renders  its  amount  un- 
certain after  it  has  ceased  to  be  a  substitute  for  money,  but  which 
in  nowise  affected  it  until  it  had  performed  its  office,  cannot  pre- 
vent its  becoming  negotiable  paper." 

*^  Upon  a  careful  review  of  the  authorities,  we  can  perceive 
no  reason  why  a  note,  otherwise  endowed  with  all  the  attributes 
of  negotiability,  is  rendered  non-negotiable  by  a  stipulation 
which  is  entirely  inoperative  until  after  the  maturity  of  the  note 
and  its  dishonor  by  the  maker.  The  amount  to  be  paid  is  certain 
during  the  currency  of  the  note  as  a  negotiable  instrument,  and 
it  only  becomes  uncertain  after  it  ceases  to  be  negotiable  by  the 
default  of  the  maker  in  its  payment.  It  is  eminently  just  that 
the  creditor  who  has  incurred  an  expense  in  the  collection  of  the 
debt  should  be  reimbursed  by  the  debtor  by  whose  default  the 
action  was  rendered  necessary  and  the  expense  entailed.  So  far 
from  such  a  stipulation  discounting  the  negotiability  of  the 
instrument,  we  think,  with  Mr.  Daniel,  that  it  is  an  indemni- 
fication assured  by  the  maker  against  the  consequences  of  Ais 
own  act;  that  it  is  consonant  with  public  policy  because  it  adds  to 
the  value  of  the  paper;  has  a  tendency  to  lower  the  rate  of  dis- 
count, not  only  because  it  promises  less  expensive  collection,  but 
bears  evidence  of  a  greater  degree  of  confidence  on  the  part  of 
the  maker  in  his  ability  to  pay  without  suit. 

We  are,  therefore,  of  opinion  the  decree  of  the  chancellor  ad- 
judging said  notes  non-negotiable  was  erroneous.  We  hold,  how- 
ever, that,  these  notes  being  fraudulent  in  their  inception  and 
without  consideration  between  the  original  parties,  the  bank  will 
only  be  entitled  to  recover  to  the  extent  of  the  sum  **  actually 
paid  by  it,  to  wit,  the  sum  of  twelve  hundred  dollars  and  interest. 
In  other  words,  we  hold  there  was  a  negotiation  of  the  notes  in 
due  course  of  trade  only  to  the  extent  of  the  amount  actually 
paid:  Petty  v.  Hannum,  2  Humph.  102;  36  Am.  Dec.  303;  Hole- 
man  V.  Hobson,  8  Humph.  127;  May  v.  Campbell,  7  Humph.  450; 
Green  v.  Stuart,  7  Baxt.  422. 
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The  reason  of  this  rule  is  thus  stated  by  Mr.  Daniel,  viz:  "When 
the  execution  of  a  bill  or  note  has  been  induced  by  fraud,  a  dif- 
ferent rule  applies.  The  bona  fide  holder  of  it,  for  value  and 
without  notice,  is  undoubtedly  entitled  to  be  protected  against  a 
loss  which  would  befall  him  if  the  party  defrauded  were  permit- 
ted to  set  up  the  defense  of  fraud  on  the  part  of  the  payee  against 
him.  But  is  does  not,  therefore,  follow  that  he  may  recover  of 
such  party  the  whole  amount,  when  he  has  paid  a  less  sum.  For 
his  protection  and  security  against  loss,  it  is  only  necessary  that 
he  should  be  paid  back  the  amount  which  he  was  induced  to  give 
for  the  instrument  by  its  appearance  of  validity,  and,  therefore, 
such  amount  is  the  limit  of  his  recovery  against  the  drawer  or 
maker  who  was  defrauded  into  the  execution  of  the  instrument, 
....  The  paper  derives  its  vitality  wholly  from  the  circum- 
stance that  it  has  been  obtained  for  value  without  notice  by  an 
innocent  purchaser.  For  his  protection,  it  is  maintained  in  hia 
hands  as  a  legal  obligation.  The  object  of  the  law  is  to  save  him 
from  loss,  and,  to  do  that,  a  recovery  of  the  amount  he  may  ad- 
vance is  all  that  ^*  can  be  required.  To  go  beyond  it  would  be 
inequitable  and  unjust  to  the  party  after  that  equally  entitled  to 
be  protected  from  loss":  1  Daniel  on  Negotiable  Instruments,  sec. 
758;  Todd  v.  Shelbourne,  8  Hun,  510. 


NEGOTIABLE  INSTRUMENTS— WHAT  ARE  NOT.— A  promls. 
sory  note  providing  that  in  case  suit  is  brouglit  thereon  the  maliers 
will  pay  such  additional  sum  as  the  court  may  adjudge  reasonable 
as  attorney's  fees  Is  not  negotiable:  Kendall  v.  Parker,  103  Cal.  319; 
42  Am.  St.  Rep.  117.  and  note.  See,  also,  the  extended  note  to  With- 
erspoon  v.  Musselman,  29  Am.  Kep.  406. 

NEGOTIABLE  INSTRUMENTS.— A  bona  fld«  purchaser  of  a  ne- 
gotiable instrument  who  pays  less  than  its  face  value  is  entitled  to 
recover  its  face  with  interest,  though  it  was  procured  by  fraud  and 
could  not  have  been  enforced  by  the  original  payee:  Kitchen  v. 
Loudenback,  48  Ohio  St.  177;  29  Am.  St.  Rep.  40,  and  note.  Bona 
fide  holders  of  negotiable  notes  taken  for  value  before  maturity  can 
recover  thereon,  although  they  take  them  under  circumstances 
which  ought  to  excite  the  suspicion  of  prudent  men:  Second  Nat. 
Bank  v.  Morgan,  165  Pa.  St  199;  44  Am.  St.  Rep.  652,  and  note. 

NEGOTIABLE  INSTRUMENTS.— Fraud  in  procuring  the  delivery 
of,  Is  discussed  in  the  extended  notes  to  Willard  v.  Nelson,  37  Am.* 
St.  Rep.  458,  and  BedeU  v.  Herring,  11  Am.  St.  Rep.  300. 
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LUNATICS.— A  CONTRACT  of  a  lunatic  will  not  be  set  aside 
Where  It  s  entered  Into  In  good  faith,  without  fraud  or  imposition. 
for  a  valuable  consideratiou,  without  notice  of  the  infirmity,  and  has 
been  so  far  executed  that  the  parties  cannot  be  restored  to  their 
original  position. 

LUNATICS.— IF  A  NEGOTIABLE  INSTRUMENT  Is  Indorsed 
by  a  person  while  sane,  and,  upon  its  falling  due  and  after  he  had 
become  insane,  he  indorses  another  note  given  In  renewal,  the  first 
note  thereupon  being  surrendered  and  canceled,  he  is  liable  upon 
the  second  indorsement,  if  the  payee  of  the  note  has  no  notice  of  the 
Infirmity  of  the  indorser. 

CORPORATION,  WHEN  NOT  CHARGEABLE  WITH 
KNOWLEDGE  OF  ITS  AGENT.— The  fact  that  the  president  of  a 
wanking  coi-poration  linew  of  the  insanity  of  an  indorser  of  a  promis- 
6^ory  note  does  not  charge  the  coi^poration  with  such  knowledge.  If 
he  was  not  present  when  the  indorsement  was  made,  nor  did  he 
participate  in  the  transaction  out  of  which  it  grew,  nor  m  any  re- 
spect act  as  agent  of  the  corporation  In  taking  the  note  so  Indorsed. 

William  71.  Randolph  &  Sons,  for  Bank. 

Myers  &  Banks,  for  Sneed. 

***  BlilARD,  J.  The  complainant  in  this  cause,  by  its  bill, 
sought  to  recover  on  two  promissory  notes,  one  for  seven  thou- 
sand five  hundred  dollars,  dated  October  3,  1892,  and  due  at 
ninety  days,  and  the  other  for  three  thousand  dollars,  dated  Oc- 
tober 23,  1892,  and  due  at  four  months,  made  by  W.  A.  Sneed,  ta 
the  order  of,  and  indorsed  by,  W.  M.  Sneed.  At  maturity  these 
notes  were  presented  for  payment  to  the  maker,  and,  this  being 
refused,  they  were  protested,  of  all  which  the  indorser  had  due 
and  legal  notice.  !N'o  defense  was  made  by  the  maker  of  this 
paper,  but  Mrs.  Neely,  the  executrix  of  W.  M.  Sneed,  resisted  re- 
covery upon  the  ground  that  her  testator  was  non  compos  mentis 
at  the  time  he  indorsed  the  same.  Upon  the  trial,  the  chancellor 
pronounced  a  decree,  not  only  against  the  maker,  but  also  against 
the  estate  of  the  indorser.  From  this  decree,  the  executrix  alone 
prosecutes  an  appeal  to  this  court. 

The  notes  sued  on  were  renewal  notes,  the  last  of  two  series 
made  and  indorsed  by  the  same  parties,  the  originals  of  whJch 
were  discounted  for  the  maker  by  the  complainant  bank  in  1890. 
On  all  these  notes  W.  M.  Sneed  was  an  indorser  for  the  accommo- 
dation of  W.  A.  Sneed,  without  any  interest  whatever  in  the  pro- 
ceeds of  the  discount. 

So  far  as  the  facts  are  concerned,  on  which  rests  the  contention 
of  the  executrix  that  her  testator  *^^  was  of  unsound  mind  when 
he  entered  into  these  two  contracts  of  indorsement,  it  is  sufficient 
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to  say  that  he  had  been,  for  more  than  twenty  years,  an  active 
and  prosperous  member  of  the  Memphis  bar,  and  at  the  same 
time  was  interested  in,  and  for  a  considerable  period  controlled, 
largo  enterprises  outside  of  his  profession.  He  was  a  man  of 
energy,  integrity,  and  sound  business  judgment,  as  the  result  of 
which  he  succeeded  in  acquiring  a  high  reputation  in  the  comn 
mercial  community  and  in  accumulating  a  large  fortune.  Unre- 
mitting attention  to  his  various  duties,  according  to  the  testi- 
mony of  experts,  finally  brought  on  an  attack  of  paresis — a  dis- 
ease which  is  described  as  attacking  the  organic  brain  structure 
— ^which,  though  slow  in  its  progress,  culminated,  on  or  about 
October  15,  1892,  in  serious  mental  distrubance.  Up  to  that 
time,  we  think  it  is  clear  from  the  record,  whatever  may  have 
been  the  course  of  the  disease,  that  he  was  in  possession  of  his 
mental  faculties,  and  fully  able  to  bind  himself  by  contract 
at  the  time  he  indorsed  the  seven  thousand  five  hundred  dol- 
lar note,  of  date  the  3d  of  October.  After  the  loth,  and  up  and 
including  the  22d  of  that  month,  his  mind  was  the  subject  of  de- 
lusions, and,  while  he  continued  his  daily  visits  to  his  office  and 
his  attention  to  his  numerous  business  interests,  yet  we  tbink  the 
testimony  in  the  case  shows  that,  on  October  22,  1892,  when  he 
indoi"sed  the  three  thousand  dollar  note,  he  was,  to  a  consider- 
able degree,  non  compos  mentis.  Of  this  fact,  however,  the  bank 
had  no  *^*  notice,  when  it  canceled  and  delivered  the  old  note, 
maturing  that  day,  to  the  maker,  and  took  from  him  this  new 
note  in  its  room  and  stead. 

Upon  this  finding  of  the  facts,  the  only  question  left  for  de- 
termination is,  Can  the  estate  of  W.  M.  Sneed  escape  liability  on 
ibis  indorsement,  on  the  ground  that  he  was  insane  at  the  time  of 
making  it?  It  is  conceded  that,  as  a  general  rule,  the  contract  of 
a  lunatic  may  be  avoided.  To  this,  however,  there  is  this  well- 
recognized  exception,  that  where  a  contract  has  been  entered  into 
in  good  faith,  without  fraud  or  imposition,  for  a  fair  considera- 
tion, without  notice  of  the  infirmity,  and  has  been  so  far  executed 
that  the  parties  cannot  be  restored  to  their  original  positions,  it 
will  not  be  set  aside  by  the  courts:  5  Lawson's  Rights,  Eemedies, 
and  Practice,  sec.  2389;  2  Pomero/s  Equity  Jurisprudence,  sec. 
946. 

It  is  said  that  such  a  contract  is  enforced  against  the  party  non 
compos  mentis,  not  so  much  upon  the  idea  that  it  possesses  the 
legal  essential  of  consent,  but  rather  because,  by  means  of  an  ap- 
parent contract,  he  has  secured  an  advantage  or  benefit  which 
<»nnot  be  restored  to  the  other  party,  and  therefore  it  would  be 
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inequitable  to  permit  him,  or  those  in  privity  with  him,  to  repudi- 
ate it:  Lincoln  v.  Buckniaster,  32  Vt.  652;  Matthiessen  v.  Mc- 
Mahon,  38  N.  J.  L.  536. 

The  reports  are  full  of  eases  which  serve  to  illustrate  this  ex- 
ception to  the  general  rule.  A  few  only  will  be  referred  to.  In 
England,  Mounton  v.  '^^  Camroux,  2  Ex.  489,  affirmed  in  4  Ex. 
489,  is  a  leading  ease  on  this  subject.  In  the  opinion  of  the  court,, 
reported  in  2  Ex.  489,  it  is  said:  "We  are  not  disposed  to  lay 
down  so  general  a  proposition  as  that  all  executed  contracts,  bona- 
fide,  must  be  taken  as  valid,  though  one  of  the  parties  be  of  un- 
sound mind.  We  think,  however,  that  when  a  person  compara- 
tively of  sound  mind,  and  not  known  to  be  otherwise,  enters  into- 
a  contract  for  the  purchase  of  property,  which  is  fair  and  bona 
fide,  and  which  is  executed  and  completed,  and  the  property, 
the  subject  matter  of  the  contract,  has  been  paid  for  and  fully 
enjoyed,  and  cannot  be  restored  so  as  to  put  the  parties  in  statu 
quo,  such  contract  cannot  be  afterward  set  aside,  either  by  the 
alleged  lunatic  or  those  who  represent  him.'*  This  rule,  or 
rather  this  exception  to  the  general  rule,  has  been  recognized 
and  applied  by  American  courts  in  a  great  variety  of  cases.  In 
Wilder  v.  Weakley,  34  Ind.  181,  an  action  was  maintained  against 
the  estate  of  a  lunatic,  on  an  account  for  whiskey,  etc.,  sold  to  him 
in  good  faith  and  without  knowledge  of  his  lunacy.  The  court 
there  said:  "It  is  laid  down  by  an  elementary  writer  that  if  a 
party  to  a  contract  was,  at  the  time  he  entered  into  the  engage- 
ment, a  lunatic  or  of  unsound  mind,  and  any  imposition  appears 
to  have  been  practiced  upon  him,  or  any  advantage  taken  of  his 
infirmity  by  the  other  contracting  parties,  the  contract  will  be 
void,  as  having  been  procured  by  fraud.  But  if  the  contract  is  a 
fair  ^^'^  and  honest  contract,  and  bears  no  symptoms  of  the  in- 
firmity of  the  mind  of  the  party  sought  to  be  charged  thereon,  the 
courts  will  enforce  it  like  any  other  contract.  An  action  for  the 
price  of  goods  sold  and  delivered,  or  of  work  done,  or  for  the 
hire  of  horses,  carriages,  and  servants,  cannot  be  defeated  by 
showing  that  the  defendant  had  been  found  by  inquisition  to  be  a 
lunatic  at  the  time  he  received  the  goods,  or  had  the  benefit  of  the 
work,  or  the  use  of  the  horses,  carriages,  and  servants.*' 

In  Beals  v.  See,  10  Pa.  St.  56,  49  Am.  Dec.  573,  the  plaintiff, 
as  administrator  of  one  Dorr,  sought  to  recover  the  value  of  cer- 
tain goods  purchased  by  Dorr  from  the  defendant,  upon  the 
ground  that  his  intestate  was  insane  at  the  time  of  the  purchase. 
The  testimony  showed  that  the  goods  were  unsuited  to  the  object 
for  which  they  were  bought,  that  the  price  agreed  upon  exceeded 
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their  market  value,  and  that  plaintiff  had  tendered  them  back  to 
the  defendants.  On  these  facts  the  court  found  for  the  defend- 
ants, and,  in  its  opinion,  distinctly  rested  its  conclusions  upon 
this  exception  to  the  general  rule.  Lancaster  Co.  Bank  v.  Moore, 
78  Pa.  St.  407,  21  Am.  Kep.  24,  was  a  case  where  a  bank,  in  good 
faith  and  without  any  knowledge  of  his  infirmity,  discounted  a 
note  for  a  lunatic,  and  paid  him  over  the  proceeds,  and  in  it  the 
Bame  principle  was  applied. 

Wliile  conceding  that  these  cases  were  properly  decided,  and 
that  the  doctrine  announced  by  them  is  ^^*^  sound,  within  proper 
limitations,  it  is  insisted  by  appellant  that,  as  all  of  them  involve 
the  purchase  of  property  by  or  the  loan  of  money  to  the  lunatic, 
transactions  by  which  something  was  added  to  his  estate,  they 
afford  no  authority  for  the  contention  of  complainant  in  this 
case.  As  we  understand  these  cases,  their  underlying  principle  is 
this:  A  lunatic  or  his  privies  will  not  be  permitted  to  repudiate  a 
contract  from  which  he  has  received  a  clear  benefit,  where  the 
other  contracting  party  acted  in  good  faith,  without  notice  of  the 
infirmity,  and  where,  upon  repudiation,  the  status  quo  of  the 
parties  cannot  be  restored.  That  this  is  a  sound  distinction  we 
entertain  no  doubt.  The  question  then  is,  Did  Mr.  Sneed,  the  in- 
sane accommodation  indorser  of  this  note,  receive  any  benefit 
from  this  transaction,  and,  if  so,  in  the  event  it  is  set  aside,  can 
the  parties  be  placed  back  in  their  original  positions? 

In  reply  to  the  first  part  of  this  question,  we  say  that  it  is  ap- 
parent to  us  that  he  did  receive  a  benefit,  which  was  a  considera- 
tion to  him  for  his  indorsement.  He  was  of  sound  mind  when  he 
put  his  name  on  the  back  of  the  original  note  and  of  all  the  inter- 
vening renewal  notes,  including  that  which  matured  on  the  22d 
of  October.  By  his  indorsement,  he  undertook  that  the  paper 
would  be  honored  by  the  maker  when  it  fell  due,  and  that,  if  dis- 
honored, then,  upon  due  presentment,  nonpajonent,  and  notice, 
the  holder  might  proceed  at  once  against  him  (the  indorser): 
Tiedeman  on  Commercial  Paper,  **''  see.  259;  2  Randolph  on 
Notes  and  Bills,  sec.  742.  This  promise  or  undertaking,  while 
conditional,  was  none  the  less  a  binding  legal  obligation,  matur- 
ing on  the  same  day  as  did  the  positive  obligation  of  the  maker. 
Now,  when  the  bank  surrendered  the  note  which  fell  due  on  the 
22d,  and  took  in  its  stead  the  one  in  controversy,  the  effect  of 
which  was  to  give  a  further  indulgence  of  four  months,  it  con- 
ferred a  valuable  benefit  upon  both  maker  and  indorser,  and,  in 
Bo  far  as  this  record  discloses,  the  henefit  or  advantage  which  ac- 
crued to  the  indorser  was  quite  as  great  as  that  to  the  maker — 
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because  there  is  no  suggestion  here  that  the  latter  was  either 
ready  or  able  to  meet  the  note  that  fell  due  that  day.  If  he  did 
not,  then,  upon  proper  steps  being  taken,  it  would  have  been  the 
duty  of  the  indorser  at  once  to  have  discharged  it. 

We  think  there  can  be  no  doubt,  in  the  light  of  the  authorities, 
if  the  indorser  had  gone  to  the  bank  on  the  22d,  and  by  his  solici- 
tation had  obtained  a  renewal  of  this  paper,  in  order  tihat  he 
might  Ije  saved  from  making  good  his  obligation  which  was  likely 
to  mature  that  day,  and  it  ]iad  been  granted,  without  notice  of 
his  infirmity,  that  neither  he,  nor  his  executrix,  would  be  heard  to 
say  that  as  he  was  insane  that  day,  and  received  no  benefit  in  the 
way  of  goods  purchased,  or  money  borrowed,  from  the  bank,  there 
should  be  no  recovery  on  his  indorsement.  And  we  can  see  no 
difference,  as  a  matter  of  principle,  between  that  case  ^^®  and 
the  one  presented  at  the  bar,  where  the  same  result  is  accom- 
plished for  him  by  the  maker,  who  has  been  placed  in  possession 
of  the  indorsed  paper,  in  order  that  it  might  be  used  to  that  end. 
Not  only  was  there  a  benefit  conferred  upon  the  indorser  in  this 
matter,  but  it  is  evident  that  it  is  impossible  for  the  original  po- 
sitions of  the  parties  to  be  restored.  The  old  note  has  been  ex- 
tinguished and  surrendered.  It  cannot  be  revived,  and,  if  it 
could  be,  the  day  for  payment  and  protest  is  long  since  past.  The 
result  is,  that,  unless  the  bank  can  hold  his  estate  upon  this  re- 
newal paper,  which  he  contributed  to  induce  the  bank  to  take  by 
indorsing  it  and  intrusting  it  to  the  maker,  and  from  which  he 
derived  the  benefit  already  mentioned,  then  the  bank  must  lose 
its  claim  against  his  estate,  although  it  acted  in  good  faith  and  in 
accord  with  sound  business  principles. 

The  diligence  of  counsel,  supplemented  by  a  careful  search  by 
this  court,  has  been  able  to  discover  but  one  case  that  furnishes 
any  analogy  to  the  one  at  bar.  This  is  the  case  of  Snyder  v.  Lan- 
bach,  7  Week.  Not.  Cas.  464,  tried  in  a  common  pleas  court  of 
Pennsylvania,  and  reported  in  a  law  periodical  published  in  Phil- 
adelphia. 

As  that  publication  is  not  generally  accessible  to  the  profes- 
sion, it  is  thought  proper  to  state  the  facts  of  the  case  and  the 
conclusions  of  the  court  with  some  fullness:  "On  June  9,  1873, 
J.  H.  LiUy  borrowed  from  ***  the  Dime  Savings  Institution  of 
Bethlehem,  the  sum  of  fifteen  hundred  dollars,  upon  his  prom- 
issoiy  note  to  the  order  of  Robert  Yost,  which  was  indorsed  by 
Yost  as  an  accommodation  indorser.  To  secure  Yost  against  his 
indorsement,  Lilly,  upon  the  same  day,  confessed  judgment  to 
Yost  for  the  amount  of  the  note,  which  was  entered  up  on  the 
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next  day.  The  note  was  renewed  every  three  months  until  some 
time  in  February,  1875,  when  Lilly  sold  the  store  and  lot  of 
ground  upon  which  the  judgment  was  a  lien  to  William  H.  Buss, 
who,  assuming  Lilly's  indebtedness,  took  up  the  old  note  and 
gave  the  bank,  in  its  place,  his  own  note  for  fifteen  hundred  dol- 
lars to  Yost's  order,  and  with  Yost's  indorsement,  the  latter  con- 
senting to  indorse  for  him.  At  the  same  time,  there  was  a  written 
agreement  between  Lilly  and  Buss  that  the  judgment  given  to 
secure  the  old  note  should  remain  a  lien  on  the  above  real  estate 
as  collateral  security  for  the  future  indorsement  of  the  note,  it 
being  the  same  debt.  Lilly,  on  his  part,  agreed  to  indemnify 
Yost  against  his  indorsements  for  the  note.  Yost  continued  to 
indorse  for  Buss  up  to  February  16,  1876,  the  date  of  the  last 
renewal.  Upon  that  day,  when  Buss  took  the  note  to  Yost  for  hia 
indorsement,  although  he  noticed  that  there  was  something 
wrong  with  Yost,  he  did  not,  from  his  conversation,  think  him 
crazy.  Buss  took  the  note  to  the  bank,  which  accepted  it  and  re- 
turned the  old  note  canceled." 

The  note  was  protested  by  the  bank  for  nonpdyment  and  suit 
afterward  brought  thereon  against  ^^^  the  administrator  of 
Yost.  The  administrator  refused  payment  on  the  ground  that 
his  testator  was  insane  at  the  time  of  the  indorsement.  The 
court  found  as  a  fact  that  "there  was  no  evidence  to  charge  the 
bank  with  notice  of  his  lunacy."  The  opinion  of  the  court  is 
very  brief,  and  is  as  follows:  "However  it  might  have  been  had 
the  note  in  suit  been  an  original  note,  indorsed  by  the  alleged 
lunatic  for  the  accommodation  of  Buss,  yet  the  case  was  different 
when  it  appeared  that  it  was  a  renewal  of  a  note  for  a  similar 
amount,  upon  which  he  was  also  an  accommodation  indorser. 
There  had  been  several  renewals,  at  each  of  which,  as  well  as  the 
execution  of  the  first  note,  Yost  was  unquestionably  of  sound 
mind.  He  had  taken  and  held  a  judgment  against  the  original 
maker  as  collateral  security  for  the  note.  Yost  was  clearly  liable 
on  the  note  of  which  the  note  in  suit  was  a  renewal.  There  was 
full  consideration  therefor,  and  the  case  is  directly  within  the 
decision  of  this  court  in  Lancaster  County  Bank  v.  Moore,  78  Pa. 
St.  407;  21  Am.  Eep.  24,"  referred  to  supra. 

But  it  is  insisted  that  that  case  is  not  an  authority  in  the  one 
at  bar,  because  the  court  there  rested  its  conclusion  on  the  fact 
that  the  indorser,  Yost,  had  received  in  the  judgment  lien  collat- 
eral security  for  his  indorsement.  It  is  true  the  common  pleas 
court,  in  its  opinion,  did  emphasize  this,  and  did  speak  of  it  as  a 
consideration  passing  to  the  indorser.     Subsequently,  however. 
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that  case  was  referred  £o,  and,  by  clear  implication,  approved  by 
*^^  the  supreme  court  in  Wireback  v.  First  Nat.  Bank,  97  Pa.  St. 
643,  39  Am.  Kep.  821,  and  that  court  ignored,  as  a  controlling 
element  in  the  case,  the  fact  that  Yost  had  received  collateral  se- 
curity. It  said:  "Snyder  v.  Lanbach,  7  Week.  Not.  Cas,  464,  is 
where  Yost's  indorsement  of  the  note  was  merely  a  renewal  of  an 
indorsement  made  when  he  was  unquestionably  of  sound  mind, 
and  it  ^was  held  that  he  was  clearly  liable  on  the  note  of  which 
the  note  in  suit  was  a  renewal.  There  was  full  consideration,  and 
the  case  was  within  the  decision  of  Lancaster  County  Bank  v. 
Moore,  78  Pa.  St.  407;  21  Am.  Eep.  24.  The  consideration  was  a 
debt  for  the  amount  of  the  renewal  note. 

The  case  of  Van  Patton  v.  Beals,  46  Iowa,  62,  relied  upon  by 
the  testatrix,  is  altogether  different  from  the  present  case,  in  that 
it  was  held  that  a  lunatic  signing  a  note  as  surety  for  an  antece- 
dent debt  was  not  bound  thereby,  although  the  other  contracting 
part)*  was  ignorant  of  his  infirmity.  This  was  evidently  a  case 
where  a  lunatic  undertook  to  bind  himself  for  a  debt  on  which 
he  was  not  antecedently  bound,  and  the  court  there  properly  de- 
clined to  hold  him. 

Upon  a  careful  consideration  of  the  case  at  bar,  we  are  satisfied 
that  it  falls  under  the  exception  to  the  general  rule  which  has 
been  heretofore  stated,  and  that  the  chancellor  properly  held  the 
estate  of  the  indorser  upon  the  note  in  question,  unless  it  be  true, 
as  urged  by  the  testatrix,  that  the  bank  had  constructive  knowl- 
edge of  Mr.  Sneed's  condition  when  ^^^  it  accepted  this  renewal 
note.  Tliis  contention  rests  on  the  fact  that  Mr.  Neely  was  pres- 
ident of  the  bank,  and  a  member  of  the  discount  committee 
which  passed  on  this  note,  and  that,  at  that  time,  he  was  advised 
of  Sneed's  insanity.  That  Mr.  Neely  did  sustain  these  official  re- 
lations to  the  bank,  and  was  informed  of  the  fact  in  question 
when  this  new  note  was  taken,  is  clear,  but  it  is  equally  clear  that 
he  was  not  present  with  the  committee  when  it  was  received  and 
the  old  note  extinguished,  and  had  no  agency  whatever  in  the 
transaction,  and,  in  fact,  only  obtained  knowledge  of  it  the  day 
after  it  was  consummated.  Under  such  conditions  his  knowl- 
edge could  not  affect  the  bank:  Morawetz  on  Private  Corpora- 
tions, 540  c;  Union  Bank  v.  Campbell,  4  Humph.  393. 

It  follows  that  the  decree  of  the  chancellor  is  in  all  things  af- 
firmed. 

INSANE  PERSONS-LIABILITY  ON  CONTRACTS.— A  contract 
made  with  a  lunatic  or  person  of  unsonn'l  mind  artor  inqir^'nor,  .^^(j 
confirmation  thereof  axe  absolutely  void:  Hughes  v.  Jones,  IIG  N.  Y. 
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67;  15  Am.  St.  Rep.  38G,  and  note.  This  subject  Is  fully  discussed  In 
the  extended  notes  to  Jackson  v.  King,  15  Am.  Dec.  361,  and  Willlama 
V.  Hays,  42  Am.  St.  Rep.  753. 

CORPORATIONS— KNOWLEDGE  OF  AGENT  AS  KNOWL- 
EDGE  OF  CORPORATION.— Knowledge  obtained  by  a  corpoiate^ 
agent  Is  not  imputed  to  the  coriwration,  unless  It  acts  through  such 
agent  In  a  matter  In  which  the  information  possessed  by  him  Is  per- 
tinent: Wlllard  V.  Denlse,  50  N.  J.  Eq.  482;  35  Am.  St.  Rep.  788,  an<J 
note;  Casco  Nat.  Bank  v.  Clark,  139  N.  Y.  307;  Am.  St.  Rep.  705^ 
and  note;  Merchants'  Nat.  Bank  v.  Clark,  139  N.  Y.  314;  36  Am.  St. 
Rep.  710. 


Cooper  v.  Hamilton. 

[97  Tknnesseb,  285.] 

ACKNOWLEDGMENT  OF  DEED,  INTERESTED  OFFICER^ 
WHETHER  MAY  TAKE.— A  notary  public  who  Is  a  stockholder  and 
director  iu  a  corporation  and  also  its  attorney  ought  not  to  take  and 
certify  the  acknowledgment  to  a  trust  deed  in  his  favor,  but  his  cer- 
tificate of  such  acknowledgment  Is  not  void  where  there  is  no  Im- 
putation of  Improper  conduct  or  bad  faith  or  undue  advantage  aris- 
ing out  of  his  relation  to  the  corporation. 

Shepherd  &  Frierson,  for  Cooper. 

E.  Y.  Chapin  and  E.  M.  Dodson,  for  Association. 

286  WILKES,  J.  The  defendant  building  and  loan  associa- 
tion in  this  case  claims  title  to  certain  premises  under  the  fore- 
closure of  a  deed  of  trust,  executed  by  Cooper  and  wife,  to  secure 
a  debt  due  the  association.  The  complainants  claim  homestead 
in  the  premises,  and  the  bill  is  filed  to  secure  the  same  and  enjoin 
the  association  from  taking  possession  under  their  foreclosure 
proceeding. 

The  theory  of  the  bill  is,  that  the  deed  of  tinist  which  has  been 
foreclosed  was  acknowledged  before  one  E.  Y.  Chapin,  a  notary 
public,  and  that  the  acknowledgment  is  illegal  and  void,  because 
the  notary,  when  he  took  the  acknowledgment  of  the  husband 
and  wife,  was  a  stockholder  and  director  in  the  association  and 
its  attorney,  and,  being  thus  interested,  he  was  incompetent  to 
take  the  acknowledgment  of  any  instrument  made  to  or  for  the 
benefit  of  the  association.  The  only  question  involved  is  whether 
an  officer  so  interested  is  competent  to  take  an  acknowledgement, 
and  whether  this  conveyance,  so  acknowledged,  is  valid,  and 
passes  the  homestead  of  complainant. 

The  chancellor  was  of  opinion  the  acknowledgment  was  inval- 
id and  the  conveyance  void  as  to  the  homestead,  and  so  decreed^ 
and  defendant  appealed  and  assigned  error. 

The  cause  was  heard  by  the  court  of  chancery  appeals,  and  the 
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■decree  of  the  chancellor  was  reversed,  and  complainants  have  ap- 
pealed to  this  court  and  assigned  error,  raising  the  question  be- 
fore stated.  **''  There  is  quite  a  conflict  of  authority  and  diver- 
eity  of  holding  in  the  different  states  upon  the  question  of 
whether  the  act  of  taking  an  acknowledgment  to  a  deed  or  other 
instrument  is  a  ministerial  or  judicial  act.  It  has  been  held  to 
be  a  ministerial  act  in  the  United  States  courts,  and  in  the  courts 
of  Arl^nsas,  Georgia,  Illinois,  Kentucky,  Maine,  Massachusetts, 
Minnesota,  New  Hampshire,  New  York,  Maryland,  and  Ohio.  In 
these  states  it  is  held  that  an  officer  may  take  acknowledgment 
though  related,  or  interested,  or  a  party.  But  it  is  held  to  be  a 
judicial  act  in  other  states,  to  wit:  Alabama,  California,  Iowa, 
Missouri,  North  Carolina,  Pennsylvania,  Virginia,  West  Vir- 
ginia, Mississippi.  The  authorities  are  collated  in  1  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  489.  In  Tennessee  the  courts 
have  held  that  the  act  is  judicial,  or  quasi  judicial,  and  es- 
pecially is  this  so  as  to  the  act  when  it  involves  the  privy  exam- 
ination of  a  married  woman:  Ehea  v.  Isely,  1  Leg.  Eep.  ^92; 
Shields  v.  Netherland,  5  Lea,  197.  This  holding  is  doubtless 
largely  due  to  the  fact  that,  under  our  statutes  originally,  ac- 
knowledgments were  taken  in  open  court,  and  with  the  formal- 
ities attending  other  judicial  proceedings.  This  rule  has,  how- 
€ver,  been  relaxed  until  clerks  and  deputies  and  notaries  may 
take  acknowledgments  out  of  open  court,  and  even  in  foreign 
states  where  this  state  has  no  judicial  jurisdiction. 

Aside  from  the  question  whether  the  act  is  ministerial  or  judi- 
cial, or  both,  in  its  character,  it  is  *®**  held,  and  properly  so,  that 
it  is  unwise  and  contrary  to  public  policy  for  an  officer  to  take  an 
acknowledgment  to  any  instrument  to  which  he  is  a  party,  or  in 
which  he  is  interested  directly  or  indirectly.  In  either  event,  the 
officer  should  be  disinterested  and  entirely  impartial,  as  between 
the  parties:  Devlin  on  Deeds,  sec.  426;  Tiedeman  on  Real  Prop- 
erty, sec.  810;  Hammers  v.  Dole,  61  111.  310;  Groesbeck  v.  Seeley, 
13  Mich.  344.  And  it  is  held  in  a  large  number  of  cases  that 
such  acknowledgments,  affected  by  interest  or  relationship,  are 
invalid  and  void,  at  least  so  far  as  third  persons  are  concerned:  1 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  493,  494. 

"We  have  been  cited  to  quite  a  number  of  cases  in  our  own  state 
which  appear  to  sanction  the  holding  that  such  an  acknowledg- 
ment is  not  invalid,  and  among  them  the  cases  of  Beaumont  v. 
Yeatman,  8  Humph.  542,  and  Tipton  v.  Jones,  10  Heisk.  664. 
These  cases  simply  involve  the  question  whether  a  deputy  clerk 
could  take  an  acknowledgment  to  an  instrument  to  which  his 
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principal  was  a  party,  or  in  which  he  was  beneficially  interested, 
and  it  was  held  proper  for  him  to  do  so,  because  the  deputy  is  a 
sworn  officer  and  disinterested.  Several  unreported  cases  are  also 
relied  on,  in  which  it  is  claimed  this  court  upheld  such  acknowl- 
edgments when  the  officers  taking  them  were  interested  in  or 
parties  to  the  instrument,  and  such  has  been  the  holding  of  this 
court.  We  think  the  true  rule  ***"  is,  that  while  acknowledg- 
ments taken  before  officers  who  are  related  to  eitlier  party  oi  inter- 
ested in  the  instruments  are  contrary  to  public  policy  and  by  no 
means  to  be  encouraged,  and  while  the  practice,  which  has  be- 
come so  prevalent,  should  be  discountenanced  and  discontinued, 
still,  such  acknowledgments  are  not  absolutely  invalid  and  void 
because  of  such  interest  or  relationship,  without  more.  Where 
there  is  no  imputation  or  charge  of  improper  conduct  or  bad 
faith  or  undue  advantage  arising  out  of  such  interest  or  relation- 
Bhip,  the  mere  fact  that  the  acknowledgment  was  taken  before 
such  officer  would  not  vitiate  the  instrument  or  render  it  void, 
when  otherwise  it  was  free  from  objection  or  criticism. 

It  is  certainly  improper  and  bad  policy  for  a  judge  to  preside  or 
act  in  any  case  in  which  he  is  a  party  or  interested  or  in  which 
he  is  related  to  the  parties  who  are  interested,  but  the  fact  that  a 
judicial  officer  docs  so  act  in  such  case  does  not  render  the  pro- 
ceedings or  judgments  void  or  make  either  a  nullity. 

In  Holmes  v.  Eason,  8  Lea,  754,  this  question  was  maturely 
considered,  and  an  elaborate  opinion  was  rendered  by  the  court, 
speaking  through  Judge  Cooper,  holding  that  a  judgment  ren- 
dered by  a  justice  of  the  peace  related  to  one  of  the  parties  within 
the  prohibited  degree  is  not  void,  but  voidable  only,  and  an  exe- 
cution issued  on  such  judgment  should  not  be  quashed  for  that 
reason  alone.  The  learned  judge  reviewed  the  cases  thoroughly, 
and,  overruling  those  ^^**  in  conflict,  announced  the  opinion  of 
the  court,  as  above  indicated,  as  the  best  and  most  approved  hold- 
ing. This  ruling  has  been  followed  in  Posey  v.  Eaton,  9  Lea,  500, 
end  in  Grundy  Co.  v.  Tennessee  Coal  Co.,  94  Tenn.  32G.  These 
cases  go  upon  the  idea  that  the  incompetency  of  the  officer  is  waiv- 
ed, and  that  the  judgments  are  voidable  and  not  void.  In  accord 
with  the  principles  involved  in  these  cases,  we  think  the  better 
rule  is,  that  acknowledgments  before  parties  related  or  interest- 
ed are  voidable,  but  not  ipso  facto  void,  and  while  such  acknowl- 
edgments will  not  per  se  be  declared  void,  still  they  are  open 
to  attack,  and  the  court  will  lend  a  ready  ear  to  evidence  of  un- 
due advantage,  fraud,  or  oppression,  arising  out  of  the  fact  of 
such  relationship  or  interest  in  the  officer  taking  the  acknowl- 
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^dgroent.  In  the  case  at  bar,  it  is  not  shown  that  the  com- 
plainants were  prejudiced  in  any  way  by  the  facts  that  the  ac- 
knowledgment was  taken  before  Chapin,  or  that  he  practiced  any 
fraud  or  deception  upon  them,  or  that  he  obtained  any  undue 
advantage  by  reason  of  his  relation  to  the  defendant  company,  or 
that  he  failed,  in  taking  the  acknowledgment,  to  do  any  thing 
the  law  required  him  to  do,  but  the  case  is  rested  solely  and  en- 
tirely upon  the  ground  that  an  acknowledgment  thus  taken  is 
ipso  facto  a  nullity  and  void. 

We  can  see  no  error  in  the  conclusion  reached  by  the  court  of 
chancery  appeals,  and  the  decree  of  that  court  is  afl&rmed  with 
costs. 


Acknow^ledgments— Interest  of  Oflacer  Disqualifying:  Him  from  Taking. 
Parties  to  Deed. — Aside  from  the  question  as  to  whether  an  officer, 
In  taking  an  acknowledgment  to  a  deed,  acts  In  a  judicial  or  in  a 
ministerial  capacity.  It  is  well  settled  that  he  cannot  take  an  ac- 
knowledgment of  a  deed  to  which  he  Is  a  party  or  in  which  he  is 
directly  interested.  The  fact  that  the  acknowledgment  is  taken 
by  a  party  to  the  conveyance  does  not  invalidate  the  deed.  It  re- 
mains good  between  the  parties  and  those  having  actual  notice  of  its 
<»xistence,  but  such  a  deed  is  not  properly  acknowledged,  and  this  af- 
fects Its  right  to  registration.  A  deed  must  be  properly  acknowl- 
edged before  it  Is  entitled  to  be  recorded,  and,  If  not  so  acknowl- 
edged, the  fact  that  it  is  spread  upon  the  record  is  not  sufficient  to 
charge  subsequent  purchasers  with  constructive  notice.  This  rule 
Is  so  uniformly  held  by  the  authorities  that  it  may  be  said  to  be  uni- 
versal, notwithstanding  the  ruling  In  the  principal  case,  and  in  Reed 
Fertilizer  Co.  v.  Thomas.  97  Tenn.  478,  noted  above.  The  prevailing 
doctrine  Is  thus  excellently  stated  in  Davis  v.  Beailey,  75  Va.  491: 
"A  grantee  in  a  deed  or  beneficiary  under  It  is  not  allowed  as  an  of- 
Hcer  to  take  an  acknowledgment  of  the  deed  by  the  grantor  with  a 
view  to  Its  registration.  The  certificate  of  such  acknowledgment 
Is  invalid  as  authority  to  admit  the  deed  to  record,  and  hence  a  rec- 
ordation based  upon  it  Is  without  effect  as  notice  by  construction: 
Croesbeck  v.  Seeley,  13  Mich.  829;  Beaman  v.  Whitney,  20  Me.  413; 
Wasson  v.  Connor,  54  Miss.  351:  Brown  v.  Moore,  38  Tex.  645";  and 
the  reason  for  this  doctrine  is  thus  stated  In  Wilson  v.  Traer,  20 
Iowa,  231-233:  "It  is  always  within  the  power  of  the  parties  to  secure 
a  disinterested  otficer  to  take  the  acknowledgment,  and  it  is  cer- 
tainly no  hardship  to  require  them  to  do  so.  There  is  no  reason  why 
the  fundamental  rule,  which  piohibits  a  person  from  being  a  judge 
In  his  own  case  or  an  executive  officer  in  his  own  behalf,  should  not 
apply  to  this  case  of  executive,  semi-judicial  duties.  To  hold  that  a 
party  beneficially  or  directly  Interested  or  a  party  to  an  Instrument 
Is  Incapable  of  taking  or  certifying  an  acknowledgment  of  It.  cannot 
work  any  possible  injury  to  anyone,  while  It  will  keep  closed  a 
door  of  tempatlon,  at  least,  to  fraud  and  oppression."  This  rule 
applies  with  equal  force  to  grantees,  mortgagees,  trustees  In  deed  of 
trust  or  otherwise,  cestui  que  trusts,  and  others  who  may  be  parties 
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to  a  conveyance.  Thus  tlie  clerk  of  a  county  court  cannot  take  hfs 
own  acknowledgment  of  a  deed  executed  by  him,  so  as  to  render  It 
valid  as  against  a  subsequent  purchaser  for  value  from  him,  as  a 
deed  admitted  to  record:  Davis  v.  Beazley,  75  Va,  491.  Or  when  the 
flerk  of  a  superior  court,  who  is  the  grantor  in  a  deed  of  trust,  ac- 
knowledges it  before  a  Justice  of  the  peace  who  also  takes  the  privy 
examination  of  the  wife,  and  tlie  clerk  then  adjudges  the  certificate 
made  by  such  justice  of  such  acknowledgment  and  examination  to 
be  in  due  form,  admits  the  instrument  to  probate  and  orders  registra- 
tion, such  registration  is  without  legal  warrant  and  Invalid  as  to 
third  persons:  White  v.  Connelly,  105  N.  C.  G5;  Turner  v.  Connelly, 
105  N.  C.  72,  It  has,  however,  been  held  that  the  fact  that  a  county 
clerk  or  his  deputy  is  a  grantee  In  a  deed  does  not  disqualify  him  to 
take  the  grantor's  acknowledgment,  but  where  the  officer  taking 
xhe  acknowledgment  has  such  an  interest.  It  is  competent  for  him  to 
impeach  his  certificate  by  testimony  that  the  acknowledgment  was 
not  taken  as  the  law  directs,  and,  In  case  of  a  married  woman's  ac- 
knowledgment, he  may  testify  that  she  was  not  examined  separately 
and  apart  from  her  husband:  Stevenson  v.  Brasher,  90  Ky.  23.  If 
the  acknowledgment  of  a  deed  is  taken  by  a  grantee  named  therein, 
such  acknowledgment  is  void,  leaving  the  deed  operative  between 
the  parties:  Beaman  v.  Whitney,  20  Me.  413;  Goodhue  v.  Ben-len,  2 
Sand.  Oh.  702;  Hogans  v.  Carruth,  18  Fla.  587;  Groesbeck  v.  Seeley, 
13  Mich.  329;  Lapard  v.  Sherwood,  79  Mich.  520.  An  acknowledg- 
ment of  an  instrument  taken  and  certified  by  a  person  interested  In 
it  as  a  grantee  should  not  be  admitted  to  record,  and  a  record  thereof 
does  not  operate  as  constructive  notice  to  a  subsequent  purchaser: 
Wilson  V.  Traer,  20  Iowa,  231.  An  acknowledgment  of  a  mortgage 
laken  by  one  of  the  parties  thereto  Is  void,  except  as  to  the  parties 
to  the  Instrument:  Hubble  v.  Wright,  23  Ind.  322.  An  acknowledg- 
ment of  a  chattel  mortgage  before  one  of  the  mortgagees  and  taken 
by  him  is  insulFicient  to  entitle  the  mortgage  to  record,  and  its  actual 
record  is  not  constructive  notice,  though  the  acknowledging  officer 
Is  the  only  justice  of  the  peace  in  the  township:  Hammers  v.  Dole, 
01  111,  307:  Wilson  v,  Traer,  20  Iowa,  231.  An  acknowledgment  of  a 
chattel  mortgage,  made  to  a  partnership  before  a  notary  •NPho  is  one 
of  the  partners  is  void,  and  the  record  thereof  does  not  Impart  con- 
structive notice  to  third  parties:  City  Bank  v.  Radtke,  87  Iowa,  366. 
No  beneficiary  In  a  chattel  mortgage  Is  competent  to  take  the  ac- 
knowledgment thereto:  Baxter  v.  Howell,  7  Tex,  Civ,  App.  198.  It 
Is  eveiTwhere  conceded  that  the  acknowledgment  of  a  deed 
of  trust,  taken  by  a  trustee  named  therein,  la  void  as  au- 
thority to  admit  the  deed  to  record,  and.  If  recorded,  it 
does  not  Impart  constructive  notice  to  third  parties.  A  deed 
of  trust  so  acknowledged  remains  valid  as  between  the  parties 
to  it  or  third  parties  having  actual  notice:  Davis  v.  Beazley,  75 
Ya.  491;  Dail  v.  Moore,  51  Mo.  589;  Black  v.  Gregg,  58  Mo.  505; 
Stevens  v.  Hampton,  46  Mo.  404;  West  v.  Krebaum,  88  111,  263; 
Holden  v.  Brimage,  72  Miss.  228;  Clinch  River  Veneer  Co,  v.  Kurth, 
tK)  Va,  737;  Bowden  v,  Parrish.  86  Va,  67;  19  Am,  St,  Rep,  873;  Corey 
V.  Moore,  86  Va,  721;  Brown  v.  Moore,  38  Tex.  646.  It  has  been  held 
that  the  acknowledgment  of  a  deed  of  trust  taken  by  one  of  the 
trustees  is  void  as  to  such  trustee,  but,  if  the  execution  of  the  deed 
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Is  proved,  the  defect  is  cured,  at  least  as  to  the  other  trustees:  Darst 
V.  Gale,  83  111.  13t5.  If  a  deed  of  trust  by  a  husband  and  wife  is  made 
to  a  trustee,  who,  as  a  notary,  takes  their  aclinowledgment,  and  the 
deed  is  then  recorded,  the  recordation  is  invalid  as  to  both,  and  the 
deed  wholly  void  as  to  the  wife,  and  as  to  the  husband  It  is  valid 
only  bet>reen  the  parties  thereto,  and  as  to  third  parties  having  ac- 
tual notice  thereof:  Barton  v.  Brent,  87  Va.  385;  Tavenner  v.  Bar- 
rett, 21  W.  Va.  656.  A  clerli  of  a  county  court  In  which  a  deed  is  to 
be  reeord'Cd  cannot  take  and  certify  the  acknowledgment  of  the 
grantoi  in  a  deed  of  trust  to  secure  debts  in  which  such  clerk  is 
trustee,  and  a  recordation  on  such  an  acknowledgment  is  void:  Nich- 
olson V.  Gloucester  Charity  School,  93  Va.  101.  An  acknowledgment 
of  a  deed  to  a  trustee  taken  before  him  as  a  notary  public  Is  void, 
although  he  has  no  pecuniary  interest  In  the  deed,  and  after  it  is 
executed  declines  to  act  under  it,  and  another  trustee  Is  substi- 
tuted for  him,  who  makes  the  sale  upon  the  contingency  authorized 
in  the  deed:  Rothschild  v.  Daugher,  85  Tex.  332;  34  Am.  St.  Rep. 
811.  An  officer  who  is  interested  in  a  deed  of  trust  as  a  cestui  que 
tiust  is  disqualified  to  take  an  acknowledgment  of  its  execution,  and 
Buch  acknowledgment  Is  void:  Wasson  v.  Connor,  54  Miss.  351;  Long 
V.  Crews,  113  N.  C.  256.  Such  acknowledgment  cannot  be  recorded 
so  as  to  constitute  the  deed  constructive  notice:  Wasson  v.  Connor, 
54  Miiss.  351.  A  notaiy  public  interested  in  a  deed  of  trust  as  a 
preferred  creditor  named  therein  Is  disqualified  to  take  and  certify 
the  acknowledgment  thereto,  and  such  action,  if  attempted.  Is  a 
nullity:  Long  v.  Crews,  113  N.  C.  256.  Thus  it  has  been  shown  that  It 
Is  safe  to  state  the  general  rule  to  be  that  the  acknowledgment  of  the 
execution  of  a  deed  taken  by  a  party  to  It,  no  matter  m  what  capa- 
city, does  not  authorize  it  to  be  recorded,  and  the  record  of  It  imparts 
no  notice  to  subsequent  purchasers  or  encumbrancers:  Green  v.  Ab- 
raham, 43  Ark.  420;  Long  v.  Crews,  113  N.  C.  256;  Hainey  v.  Alberry, 
73  Mo.  427.  In  other  words,  the  record  of  a  deed  acknowledged  be- 
fore a  person  named  therein  as  a  party  thereto  is  not  evidence 
against  one  who  has  no  actual  notice  of  the  existence  of  the  deed: 
Hainey  v.  Alberry,  73  Mo.  427.  But  it  has  been  held  that  a  trust  deed 
acknowledged  before  the  trustee  therein  Is  good  between  the  parties 
thereto  and  those  claiming  under  them  by  descent  when  the  execu- 
tion of  the  deed  is  duly  proved:  Bennett  v.  Shipley,  82  Mo.  449.  And 
again  it  was  held  in  Fredericksburg  Nat.  Bank  v.  Conway,  1  Hughes, 
37,  that  a  notary  who  was  one  of  tjie  beneficiaries  in  a  deed  of  trust 
might  take  a  valid  acknowledgment  of  the  gi-antor  therein.  It  is  no 
objection  to  a  sheriff's  deed  that  the  judge  of  the  court  before  which 
It  was  acknowledged  is  the  grantee  therein:  Lewis  v.  Curry,  74  Mo. 
49. 

Officer^ »  Interest  not  Appearing  by  the  Deed. — A  magistrate  bound  by 
contract  to  procure  a  wife  to  join  with  her  husband  In  a  deed 
to  a  third  person  Is  disqualified  to  take  her  privy  acknowledgment 
on  the  ground  of  interest:  Withers  v.  Baird,  7  Watts,  227;  32  Am. 
t)ec.  74,  and  extended  note  757.  An  acknowledgment  of  a  deed 
must  be  made  before  some  officer  not  Interested  in  the  land.  Hence,, 
an  acknowledgment  taken  before  an  officer  so  Interested  Is  Insuffi- 
cient for  the  purpose  of  admitting  the  deed  in  evidence  as  notice: 
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wills  V.  Wood,  2S  Kan.  400.  A  deed  of  a  married  woman  acknowl- 
edged before  the  husband  of  the  grantee,  who  is  the  procuring  cause 
of  its  being  made,  is  void:  Jones  v.  Porter,  59  Miss.  628.  It  has  been 
decided  that  a  party  owning  an  Interest  or  share  In  a  tract  of  land 
is  not  so  far  interested  In  the  entire  land  as  to  prevent  him.  In  his 
official  capacity,  from  taking  an  acknowledgment  of  a  deed,  convey- 
ing to  third  party  another  and  distinct  share  in  such  land:  Dus- 
saume  v.  Burnett,  5  Iowa,  95.  A  deed  of  trust  to  secure  a  debt  due 
to  a  county  clerk  may  be  acknowledged  before  his  deputy:  Tipton  v. 
Jones,  10  Heisk.  564.  A  number  of  cases  maintain  that  where  It 
does  not  appear  from  the  face  of  the  Instrument  or  otherwise  that 
the  officer  taking  the  acknowledgment  1:8  disqualified  to  act 
by  reason  of  Interest,  the  Instrument  Is  entitled  to  record, 
and  such  record  becomes  notice  to  subsequent  purchasers, 
creditors,  or  encumbrancers:  Benson  v.  Hove,  45  Minn.  40; 
Baucks  V.  OUerton,  26  Eng.  L.  &  Eq.  508.  In  Stevens  r. 
Hampton,  46  Mo.  404-408,  It  Is  said,  "that  when  the  record- 
ed instrument  shows  upon  its  face  that  the  acknowledgment 
was  taken  by  a  party  to  It,  or  by  a  party  In  interest.  It  Is  Im- 
properly recorded,  and  is  no  constructive  notice,  but  when  It  Is  fair 
upon  its  face,  it  Is  the  duty  of  the  register  to  receive  and  record  It, 
and  its  record  operates  as  notice  notwithstanding  there  may  be  some 
hidden  defect.'"  Thus  the  fact  that  the  officer  taking  an  acknowledg- 
ment of  a  chattel  mortgage  Is  a  partner  of  the  mortgagee,  and  nego- 
tiates the  loan  secured,  does  not  render  the  mortgage  fraudulent  as 
to  otlier  mo  »'^ gage  creditors,  unless  It  Is  shown  that  such  officer  has 
an  Interest  in  either  the  lien  or  the  note  secured:  Brereton  v.  Ben- 
nett, 15  Colo.  254.  In  National  Bank  v.  Conway,  1  Hughes,  37,  It  was 
held  that  a  notary  public,  not  named  In  the  instrument,  was  com- 
petent to  acknowledge  and  certify  a  deed  of  trust,  although  he  was 
Interested  as  one  of  the  beneficiaries  In  the  trust.  And  in  Titus  v. 
Johnson,  50  Tex.  224,  It  was  decided  that  the  effect  of  the  record  of 
a  deed  cannot  be  destroyed  by  parol  evidence  that  the  officer  before 
whom  it  was  acknowledged  had  an  Interest  in  the  land  not  disclosed 
by  the  deed  and  acknowledgment. 

Relationship. —  It  Is  a  general  rule  that  the  acknowledgment  of  a 
deed  is  not  invalidated  by  the  fact  that  the  officer  before  whom  It  Is 
taken  is  in  some  way  related  by  blood  or  marriage  to  the  parties  to 
the  'nstrument:  Penn  v.  Garvin.  56  Ark.  511;  Gibson  v.  Norway  Sav. 
Bank,  ('.9  Me.  579,  This  rule  is  based  on  the  fact  that  the  taking  of 
an  acknowledgment  is  a  ministerial  and  not  a  judicial  act.  Conse- 
quently, a  commissioner  of  deeds  may  take  the  acknowledgment  of 
a  deed  though  so  related  to  the  parties  to  it  as  to  be  disqualified  to 
net  as  judge  or  Juror  in  a  trial  where  they  are  parties:  Lynch  v.  Liv- 
ingston, 6  N.  1.  422.  A  Justice  of  the  peace  Is  not  disqualified  by  his 
relationship  to  the  parties  from  taking  the  acknowledgment  of  a  deed 
in  which  his  father  Is  the  grantor  and  his  wife  is  the  grantee:  Rem- 
ington Paper  Co.  v.  O'Dougherty,  81  N.  Y.  474.  The  acknowledgment 
of  a  deed  taken  by  a  notary  who  Is  the  nephew  of  a  party  thereto  is 
valid,  though  such  officer  Is  active  In  procuring  Its  execution,  but  is 
neither  a  party  to  the  deed  nor  beneficially  interested  in  Its  execu- 
tion or  delivery:  First  Nat.  Bank  v.  Roberts,  9  Mont.  323.  An  ac- 
knowledgment of  a  mortgage  taken  by  the  brother  in  law  of  the  mort- 
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gagee  Is  neither  Illegal  nor  Its  record  bad:  Welsh  v.  Lewis,  71  Ga. 
■887.  And  an  acknowledgment  of  a  mortgage  made  to  a  married 
woman  is  not  invalid  though  taken  before  the  husband  of  the  mort- 
gagee: Kimball  t.  Johnson,  14  Wis.  074.  But  such  an  acknowledg- 
Tuent  has  been  held  to  be  void  when  the  husband  Is  the  procuring 
cause  of  the  mortgage  having  been  made:  Jones  v.  Porter,  59  Miss. 
028-631. 

Attesting  Witness.  —  An  officer  who  Is  an  attesting  witness  to  a 
deed  is  not  tJiereby  rendered  incompetent  to  take  the  acknowledg- 
ment of  its  execution:  Trenwith  v.  Smallwood,  111  N.  C.  132.  If  the 
certificate  of  tfte  aclvuowledgment  of  a  deed  given  by  a  commission- 
er of  deeds  who  Is  also  one  of  the  attesting  witnesses,  and  the  facts 
•do  not  appear  from  the  deed  itself,  it  Is  admissible  In  evidence  If  reg- 
ularly recorded:  Baird  v.  Evans,  58  Ga.  350. 

Agent  or  Attorney. — An  officer  who  identifies  himself  with  a  trans- 
action evidenced  by  a  wdtten  Instrument  by  placing  his  name  on  the 
face  thereof  as  the  avowed  agent  of  one  of  the  parties  is  Incompe- 
tent to  take  tlie  acknowledgment  of  such  Instrument:  Sample  v.  Ir- 
win, 45  Tex.  567.  Otherwise,  the  mere  agency  of  the  officer  does  not 
disqualify  him.  Thus,  a  notary  who  acts  as  agent  for  the  mortgagor 
In  obtaining  a  loan  secured  by  mortgage  Is  not  so  interested  as  to  be 
disqualified  to  take  the  acknowledgment  of  the  mortgage:  Perm  v. 
Garvin,  56  Ark.  511.  An  acknowledgment  of  a  mortgage  is  not  ren- 
dered invalid  by  the  fact  that  the  officer  before  whom  it  is  made 
negotiated  the  loan  secured  thereby,  and  was  a  partner  of  the  mort- 
gagor, there  being  no  evidence  to  show  that  he  was  a  party  in  inter- 
est: Brereton  v.  Burnett,  15  Colo.  254.  A  notary  who  Is  also  dep- 
uty shei'ifC  may  take  the  sheriff's  acknowledgment  of  a  deed  of  fore- 
closure made  by  the  sheriff  as  trustee  under  a  deed  of  trust:  Ewing 
V.  Vannewitz,  8  Mo.  App.  602.  A  deputy  county  clerk  may  take 
the  acknowledgment  of  a  deed  to  the  county  clerk:  Pilaud  v.  Taylor, 
113  N.  C.  1.  But  a  deed  of  a  married  woman  acknowledged  before 
the  husband  of  the  grantee,  who  Is  the  procuring  cause  of  its  being 
made,  is  void:  Jones  v.  Porter,  59  Miss.  628. 

A  representative  of  a  corporation  aggregate  having  authority  to  ex- 
ecute deeds  in  its  behalf  may  lawfully  take  the  acknowledgment  of 
such  deeds:  Hopper  v.  Love  joy,  47  N.  J.  Eq.  573.  An  officer  of  a  cor- 
poration whose  duty  it  is  to  countersign  and  register  Its  deeds  is  not 
disqualified  from  taking  the  acknowledgment  thereof  as  a  notary 
public  when  his  signature  is  not  necessary  to  the  validity  of  the  in- 
strument: Sawyer  v.  Cox,  63  111.  130.  A  member  of  a  corporation  in 
a  purely  eleemosynary  institution,  although  he  receives  a  small 
amount  of  money  for  attending  its  meeting  and  acting  as  secretar;^, 
is  not  disqualified  from  taking  the  acknowledgment  of  a  grantor  In 
a  deed  of  trust  to  secure  a  debt  due  to  such  corporation:  Nicholson  v. 
Gloucester  Charity  School,  93  Va.  101.  A  notary  Is  not  qualified 
from  taking  the  acknowledgment  of  a  mortgage  made  to  a  corpora- 
tion from  the  fact  that  it  is  shown  that  at  the  time  of  taking  such 
acknowledgment  he  was  the  secretary  and  treasurer  of  the  corpora- 
tion, it  not  being  shown  that  he  was  a  stockholder  in  the  corporation 
or  beneficially  interested  In  the  mortgage:  Horbach  v.  Tyrrell,  48 
Neb.  514,  where  the  cases  involved  in  the  topic  of  this  note  are  ex- 
amined at  length. 
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An  attorney  for  either  husband  or  wife  may,  as  a  notary,  take  the 
aclcnowledgment  of  either  to  a  deed,  and  the  fact  that  he  Is  such 
attorney  does  not  Invalidate  the  acknowledgment:  Bierer  v.  Fretz,  32 
Kan.  329:  Romanes  v.  Frazcr,  16  Grant  U.  C.  97.  The  fact  that  the 
notary  taking  the  wife's  priry  acknowledgment  of  a  mortgage  upon 
her  separate  property  to  secure  her  husband's  debts  Is  the  general 
attorney  for  the  husband,  but  has  no  interest  in  the  transaction,  does 
not  disqualify  him  from  taking  such  acknowledgment:  Kutch  v. 
Holley,  77  Tex.  220.  The  acknowledgment  of  a  deed  is  valid  when 
taken  by  a  notary  who  is  the  attorney  of  one  of  the  parties  to  the 
Instrument,  but  who  is  not  a  party  thereto  nor  in  any  way  Interested 
thei-ein:  First  Nat.  Bank  v.  Roberts,  9  Mont.  323.  It  has  been  held 
that  a  notary  public  who  is  attorney  for  a  mortgagor  is  disquallHed 
to  take  the  mortgagee's  acknowledgment  to  the  mortgage,  and  that 
a  mortgage  recorded  on  such  an  acknowledgment  Is  not  legally  re- 
corded and  does  not  constitute  constructive  notice:  Nichols  v.  Hamp- 
ton, 46  Ga.  353.  It  has,  however,  lately  been  held  In  Wardlaw  v. 
Mayer,  77  Ga.  620,  that  although  an  attorney  acts  for  both  parties 
In  the  preparation  of  a  mortgage,  he  Is  not  thereby  disqualified  from 
attesting  it,  and  that  his  attestation  as  a  notary  Is  valid  and  entitles 
the  instrument  to  be  recorded.  And  the  fact  that  he  Is  subsequently 
employed  by  tlie  mortgagees  to  foreclose  the  mortgage  and  collect 
the  debt  does  not  relate  back  and  affect  the  validity  of  his  attesta- 
tion. 

IN  THE  SUBSEQUENT  CASE  of  Reed  Fertilizer  Co.  v.Thomas, 
97  Tenn.  478,  it  was  decided  that  an  acknowledgment  of  a  deed  ot 
trust  taken  by  a  deputy  clerk  who  is  beneficiary  therein,  though  IiTe- 
gular,  is  not  void.  And  the  court  said:  "The  question  presented  by 
the  assignments  is  tliat  the  instrument  was  acknowledged  before  a 
deputy  clerk  who  Is  a  beneficiary  under  the  assignment,  and  was 
therefore  illegal  and  void,  and  did  not  authorize  the  registration  of 
the  Instrument,  and  such  registration  would  not,  under  these  circum- 
stances, be  notice  to  the  world.  We  have  held,  at  the  present  term 
of  the  court,  that  an  acknowledgment  taken  before  an  officer  related 
to  the  party,  or  Interested  as  a  beneficiary  under  the  Instrument,  is 
not  void,  but  Irregular.  We  consider  this  question  as  settled,  al- 
though, as  heretofore  stated,  such  practice  should  be  abandoned  and 
not  persisted  in":  See  Cooper  v.  Hamilton  etc.  Assn.,  97  Tenn.  285; 
ante,  p.  795." 
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elevators.— THE   OBLIGATION   TO    PASSENGERS    IN 

KT-E^ATOFS  or  to  persons  who  are  about  to  become  passen^-ers, 
thereon,  is  the  same  as  that  of  a  common  carrier  of  passengers, 
Miucu  i«  luai  the  ui>;hest  uegiee  of  care  and  caution  muist  be  exer- 
cised for  their  safety. 

iJlEVATOKS,  leaving  open  and  unattended.— The 
owner  of  a  buildinfr  who  leaves  a  passenqrer  elevator  therein  open 
and  unattended  is  guilty  of  negligence,  and  if  a  person  enters  It  and 
is  iujured,  the  owner  is  answerable,  if,  under  the  circumstances, 
such  person  was  not  guilty  of  contributory  negligence;  and  whether 
he  was  so  guilty  is  a  question  of  fact  for  the  jury  to  determine  under 
proper  instructions  from  the  court. 

S.  G.  Heiskell  and  G.  W.  Winstead,  for  Southern  Building  & 
Loan  Association. 

Williams,  Henderson  &  Davis,  for  Lawson. 

««8  WILKES,  J.  This  is  an  action  for  damages  for  personal 
injuries.  There  was  a  trial  before  the  judge  and  a  jury  in  the 
court  belo Wy  and  a  verdict  and  judgment  for  six  hundred  dollars, 
and  defendant  building  association  has  appealed  and  assigned 
errors. 

These  assignments,  eight  in  number,  may  be  considered  un- 
der two  heads,  to  wit:  That  plaintiff  is  not  entitled  to  recover: 
1.  Because  she  was  guilty  of  contributory  negligence;  and  2. 
There  is  no  evidence  to  support  the  verdict. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that  the  defend- 
ant company  owns  a  five-story  building  on  Wall  street  in  the  city 
of  Knoxville,  and,  for  the  convenience  and  use  of  its  tenants,  who 
occupy  offices  therein,  and  for  those  who  have  occasion  to  enter 
the  building  on  business  or  otherwise,  it  operates  a  passenger  ele- 
vator, running  from  the  ground  to  the  top  floor.  The  plaintiff  is 
a  lady  about  forty-six  years  of  age,  and  had  occasion  to  enter  the 
building  on  business  with  a  tenant  occupying  the  fifth  floor.  She 
entered  the  main  hallway  of  the  building  on  the  first  floor  about 
1  o'clock  in  the  day,  and,  seeing  a  door  open  on  the  side  of  the 
'hall  and  some  person  therein,  partially  entered  the  room  and  in- 
quired where  she  could  find  Mr.  Cagle,  the  gentleman  whom  she 
desired  to  see.  She  states  that  ^^^  the  person  addressed  replied  ta 
her  to  "walk  out  into  the  hall  and  take  the  elevator  and  go  down 
on  the  fifth  floor."  His  testimony  is,  that  he  said  to  her  to  *'go 
out  into  the  hall  and  take  the  elevator  and  go  to  the  fifth  floor." 

The  gentleman  thus  addressed  was,  it  appears,  the  cashier  of 
the  defendant  company,  but  had  no  control  over  or  anything  to- 
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do  with  the  elevator,  and  we  think  this  inquiry  and  answer  bear 
very  slightly,  if  at  all,  upon  the  merits  of  the  controversy. 

It  appears  that  the  lady  approached  the  elevator  shaft  and  the 
door  was  standing  open.  She  entered  the  shaft  and  caught  hold 
of  one  of  the  ropes  by  which  the  carriage  was  operated,  and  at- 
tempted to  set  the  carriage  in  motion.  About  this  time  she  be- 
came suspicious  that  she  had  made  some  mistake,  and  attempted 
to  step  out  of  the  shaft,  and  had  perhaps  put  one  foot  out  on  the 
floor  of  the  hall,  when  the  carriage  descended  from  above  and 
-caught  her,  striking  her  on  the  head  and  bending  her  down,  and 
injured  her  about  the  chest,  shoulders,  and  back.  From  the  in- 
jury she  was  confined  to  her  bed  and  room  for  some  time,  Rad 
medical  attendance  for  a  month  or  more,  and  was  quite  seriously 
injured.  A  physician,  Dr.  Kash,  was  called  to  see  her  as  soon  as 
fihe  was  injured,  and  attended  her  afterward,  and  testifies  that 
the  injury  and  shock  were  quite  serious.  No  question  is  mado 
about  the  extent  of  the  injury  or  amount  of  damages,  except  so 
far  as  the  contention  is  made  that  her  damages  should  ^"^^  be 
nominal,  if  anything,  on  account  of  her  contributory  negligence. 

Plaintifl;  explains  that  she  had  been  familiar  with  the  ele- 
vator at  the  cotton  mills,  and,  it  appears,  knew  how  to  operate 
that  by  hand,  and  she  had  seen  other  elevators.  The  elevator  at 
this  building  was  started  by  pulling  on  a  rope,  but  the  motor 
power  was  water.  She  states  that  she  saw  the  door  open  and 
stepped  into  the  shaft,  and  thought  it  looked  similar  to  the  one 
she  had  been  accustomed  to  at  the  mills.  It  appears  from  other 
evidence  in  the  cause  that  to  go  into  the  shaft  as  she  did  would 
require  a  step  down  of  about  twelve  inches,  that  the  hall  was  well 
lighted,  and  the  elevator  shaft  was  not  dark,  and  that  scattered  on 
the  floor  was  old  paper,  grease,  and  other  dirty  accumulations, 
that  must,  it  is  insisted,  have  attracted  the  attention  of  a  pru- 
dent person  and  served  to  deter  them  from  entering  it. 

There  is  no  objection  to  the  charge  of  the  court.  It  states 
the  duty  of  the  defendant  to  keep  its  building  and  elevator  in 
reasonably  safe  condition,  and  the  plaintiff's  duty  to  exercise  or- 
dinary care  for  her  own  safety.  The  jury  were  told  that  if  they 
believed  that  she  did  not  exercise  ordinary  care,  and  if  they  be- 
lieved that  a  person  of  ordinary  care  and  prudence,  situated  as  she 
was  and  under  the  surroundings,  and  circumstances  that  sur- 
rounded her  on  that  occasion,  would  not  have  gone  into 
the  elevator,  although  the  door  was  open,  and  that  her 
negligence  was  the  direct  and  proximate  cause  of  the 
^''*  injury,  -^hen  she  could  not  recover.  The  matter  was  thus 
left  to  the  jury  upon  a  charge  which  is  not  excepted  to,  and  they 
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have  returned  a  verdict  as  before  stated.  In  tlie  charge  of  tha 
court  as  to  the  degree  of  care  required  of  the  owner  and  operator 
of  the  elevator  there  is  certainly  nothing  of  which  the  defendant 
can  complain.  It  has  been  held  in  a  number  of  cases  that  the 
obligation  to  passengers  on  elevators  (and  the  same  rule  would 
apply  to  those  attempting  to  become  passengers)  is  the  same  as 
that  of  common  carriers  to  passengers,  and  that  they  must  use 
and  exercise  the  highest  degree  of  care  and  precaution:  See 
Mitchell  V.  Marker,  62  Fed.  Rep.  139,  reported  also  in  85  L.  R. 
Ann.  33,  opinion  by  Lurton,  circuit  judge;  Goodsell  v.  Taylor,  41 
Minn.  207;  16  Am.  St.  Rep.  700;  Treadwell  v.  Whelton,  80  CaL 
674;  13  Am.  St.  Rep.  175;  Kentucky  Hotel  Co.  v.  Camp,  97  Ky. 
424;  Hay  ward  v.  Miller,  94  111.  349;  S4  Am.  Rep.  229. 

In  this  case,  the  association  was  unquestionably  guilty  of  neg- 
ligence in  allowing  the  door  of  the  elevator  shaft  to  be  open,  into 
which  persons  might  incautiously  enter,  and  the  (question  of 
•whether  the  defendant  exercised  proper  care  in  entering  it,  or  was 
guilty  of  such  contributory  negligence  as  would  bar  her  recovery, 
was  properly  left  to  the  jury  under  a  charge  which  was  not  ex- 
cepted to,  and  the  plaintiff,  having  given  her  explanation  of  £iie 
■whole  matter,  we  can  see  there  was  evidence  to  support  the  ver- 
dict. 

872  ipjjg  charge  as  to  the  effect  of  plaintiff's  contributory  neg- 
ligence, if  they  should  believe  it  remotely  contributed  to  the  in- 
jury, but  was  not  its  proximate,  direct,  and  efficient  cause,  is  cor- 
rectly given,  and  the  jury  were  properly  instructed  in  such  case 
to  abate  the  damages. 

We  can  see  no  error  of  law,  and,  the  jury  having  passed  upon 
the  facts,  we  are  constrained  to  affirm  the  judgment  with  costs. 


Zilabllities  of  Owners  of  Elevators  TJsed  for  Fassengrers  or  Employe* 
One  who  owns  and  operates  a  passenger  elevator,  either  by  hlm- 
tolf  or  his  agent,  Is  bound  at  all  times  to  exercise  the  highest  degree 
of  reasonable  care  and  caution  to  make  it  safe  for  all  persons, 
whether  passengers  or  employes,  who  have  a  right  to  use  It,  or  who- 
UPe  it  with  the  owner's  knowledge  or  consent.  The  owner  of  such 
an  elevator,  controlling  Its  operation,  Is  required  to  exercise  great 
care  and  caution,  both  in  Its  construction  and  operation,  so  as  to 
render  it  as  free  from  danger  to  those  having  a  right  to  use  It  as 
careful  foresight  and  precaution  can  reasonably  dictate.  Nothing 
F'lort  of  this  will  excuse  the  owner,  unless  It  appears  that  the  party 
Injured  was  guilty  of  contributory  negligence  producing  the  acci- 
clent:  Wise  v.  Ackerman.  76  Md.  375;  Kentucky  Hotel  Co.  v.  Camp, 
B7  Ky.  424;  Mitchell  v.  Marker,  62  Fed.  Rep.  139;  Lee  v.  Knapp,  55 
Mo.  App.  .391;  People's  Bank  v.  Morgolofskl,  75  Md.  432;  32  Am.  Rep. 
4  J3;  Treadwell  v.  Whlttier,  80  Cal.  515;  13  Am.  St.  Rep.  175.    As  the 
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owner  of  an  elevator  must  operate  It  witb  reasonable  care  and  dili- 
gence, one  having  the  right  to  use  It  may  assume  that  this  duty  is 
faithfully  performed,  and  he  is  not  required  to  exercise  that  degree 
of  care  and  caution  which  could  properly  be  demanded  of  him  under 
other  circumstances:  People's  Banli  v.  Morgolofskl,  75  Md.  432;  32 
Am.  St.  Rep.  403.  In  determining  whether  the  owner  of  an  elevator 
has  exercised  due  diligence  in  making  It  reasonably  safe,  the  usage 
of  others  Is  not  the  sole  criterion,  because  such  diligence  does  not, 
as  matter  of  law,  follow  from  the  fact  that  the  elevator  Is  such  as  Is 
ordinarily  used  for  like  purposes  by  reasonably  prudent  men:  Lee 
V.  Knapp,  55  Mo.  App.  390.  The  relations  between  the  owner  and 
manager  of  a  passenger  elevator  and  those  entitled  to  be  carried  In 
it  are  In  all  respects  similar  to  those  between  a  carrier  of  passengers 
and  those  carried  by  him.  Such  owner,  although  not  an  absolute 
insurer  of  safety,  is  required  to  exert  the  utmost  care  and  foresight 
tor  the  safety  of  his  passengers,  and  is  responsible  for  the  slightest 
degree  of  negligence:  Goodsell  v.  Taylor,  41  Minn.  207;  16  Am.  St. 
Rep.  700;  Marker  v.  Mitchell,  54  Fed.  Rep.  637;  Mitchell  v.  Marker, 
62  Fed.  Rep.  139;  Kentucky  Hotel  Co.  v.  Camp.  97  Ky.  424;  Tread- 
well  v.  Whittier,  80  Cal.  575;  13  Am.  St.  Rep.  175.  Hence,  In  case  of 
the  giving  way  of  an  elevator,  causing  injury  to  a  passenger 
therein,  the  burden  of  proof  is  on  the  owner  to  show  that  It  occurred 
thmugh  no  fault  or  neglect  of  his:  Goodsell  v.  Taylor,  41  Minn.  207; 
16  Am.  St.  Rep.  700;  Treadwell  v.  Whittier,  80  Cal.  575;  13  Am.  St. 
Rep.  175.  A  landlord  who  runs  an  elevator  for  the  use  of  his  tenants 
and  their  visitors  thereby  becomes  a  common  caiTier,  and  liable  as 
such,  both  as  to  the  machinery  and  the  conduct  of  his  servants: 
Marker  v.  Mitchell,  54  Fed.  Rep.  637;  Tousey  v.  Roberts,  114  N.  Y. 
812;  11  Am.  St.  Rep.  655;  People's  Bank  v.  Morgolofskl,  75  Md.  432; 
82  Am.  St.  Rep.  403.  A  person  who  undertakes  to  run  an  elevator 
to  carry  p.assengers,  who  Intrust  themselves  entirely  to  his  care  and 
control,  must  provide  experienced  and  skilled  operators,  and  the 
standard  required  for  an  elevator  man  Is  the  exercise  of  that  care 
which  may  reasonably  be  expected  of  an  elevator  man  of  skill  and 
experience:  Marker  v.  Mitchell,  54  Fi^.  Rep.  637;  Kentucky  Hotel 
Co.  V.  Camp,  97  Ky.  424.  An  owner  of  a  passenger  elevator  must  also 
keep  pace  with  science,  art,  and  modern  Improvements,  In  supplying 
safe  machinery  and  appliances  for  its  use:  Treadwell  v.  Whittier, 
80  Cal.  575;  13  Am.  St.  Rep.  175. 

An  elevator  for  the  carriage  of  persons  Is  not  supposed  to  be  a 
place  of  danger,  to  be  approached  with  great  caution,  but  may  be 
assumed  to  be,  when  the  door  is  thrown  open  by  an  attendant,  a 
place  that  may  be  safely  entered,  without  stopping  to  look,  listen,  or 
make  a  special  examination:  Tousey  v.  Roberts,  114  N.  Y.  312;  11 
Am.  St.  Rep.  655. 

The  rule  that  a  carrier  of  passengers  by  elevator  must  exercise 
the  higliest  degree  of  care,  Includes  the  management  and  control  of 
the  machine,  and  It  is  the  duty  of  an  elevator  operator  to  give  pas- 
sengers therein  a  reasonable  opportunity  to  obtain  their  balance  upon 
entering  befbre  a  rapid  and  sudden  upward  movement  is  commenced, 
having  a  tendency  to  disturb  tlie  equilibrium  of  one  yet  In  motion: 
Mitchell  V.  aiarker,  62  Fed.  Rep.  140. 
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A  presumption  of  the  safety  of  the  cable  of  a  passenger  elevator 
does  not  arise  from  the  fact  that  it  is  not  obviously  dangerous,  and 
has  been  used  with  safety  for  years;  nor  is  it  presumed  that  it  will 
continue  safe  for  use  without  examination  to  ascertain  its  condition, 
if  its  safety  may  not  have  become  impaired  by  wear:  Goodsell  v. 
Taylor,  41  Minn.  207;  16  Am.  St.  Rep.  700.  If  an  accident  is  caused 
by  a  defect  or  fault  in  an  elevator  the  owner  thereof  is  answerable 
to  the  person,  whether  employ^  or  passenger,  Injured  thereby,  unless 
such  defect  or  fault  could  not  have  been  discovered  on  a  reasonable 
and  careful  examination  according  to  the  best  icnown  tests  reason- 
ably practicable:  Treadwell  v.  Whittier,  80  Cal.  575;  13  Am.  St.  Rep. 
175;  Hartley  v.  Trorlicht,  49  Mo.  App.  214. 

The  owner  of  the  elevator  is  not  excused  from  that  degree  of  care 
and  diligence  otherwise  exacted  of  him  by  the  fact  that  the  elevator 
In  use  was  constructed  by  a  competent  and  sljillful  manufacturer, 
from  whom  it  was  purchased.  Such  manufacturer  Is  a  mere  agent 
and  servant  In  the  construction  of  the  elevator,  for  whose  want  of 
care  its  owner  is  responsible:  Treadwell  v.  Whittier,  80  Cal.  575;  1.*^ 
Am.  St.  Rep.  175.  An  owner  of  an  elevator  Is  not  liable  for  personal 
Injury  occasioned  by  its  fall  caused  by  shutting  off  the  water  in  the 
street  main  which  furnished  the  power  for  running  the  elevator,  pro- 
vided it  had  all  safety  appliances,  and  its  owner  did  not  Icnow  the 
effect  or  danger  arising  from  shutting  ofC  such  water,  although  he  did 
know  that  it  had  been  shut  off:  Shattuck  v.  Rand,  142  Mass.  83. 
If,  in  an  action  to  recover  for  injury  received  in  falliug  down  the 
shaft  of  a  freight  and  passenger  elevator  owned  and  controlled  by 
the  owner  of  a  building  or  his  agent,  it  is  shown  that  the  plaintiff, 
who  was  employed  by  a  tenant  of  the  landlord  owning  the  elevator, 
was  injured  by  walking  into  the  elevator  shaft  under  the  supposi- 
tion that  the  elevator  was  tliere,  because  the  door  of  the  shaft  was 
open  and  the  bar  pulled  back,  and  it  was  too  dark  for  him  to  see 
whether  the  elevator  was  there  or  not,  the  evidence  is  sufficient  to 
establish  the  negligence  of  the  owner  in  failing  to  exercise  that  or- 
dinary and  reasonable  care,  caution,  and  vigilance  in  keeping  the  ele- 
vator door  closed  to  prevent  injury  to  those  entitled  to  ride  in  the 
elevator:  People's  Bank  v.  Morgolofskl,  75  Md.  432;  32  Am.  St.  Rep. 
403.  But  an  employ6  injured  In  attempting  to  get  upon  an  elevator 
while  it  is  ascending,  when  it  is  not  hi.s  duty  to  do  so,  cannot  recover, 
in  the  absence  of  negligence  by  the  person  running  the  elevator: 
Block  V.  Swift,  161  111.  107.  And  the  same  rule  applies  to  a  passen- 
ger who  attempts  himself  to  open  the  elevator  door  and  step  aboard 
while  the  elevator  Is  descending:  Green  v.  Young  Men's  Christian 
Assn.,  65  111.  App.  4.o9.  A  person  who  has  been  notified  not  to  ride 
on  an  elevator,  and  that  It  Is  against  the  rules  for  him  to  do  so,  can- 
not recover  for  an  Injury  received  while  riding  thereon  after  such 
notice:  Springer  v.  Byram,  137  Ind.  15;  45  Am.  St.  Rep.  159. 

It  has  been  held  that  It  Is  not  of  Itself  negligence  on  the  part  of  the 
owner  of  a  passenger  elevator  to  employ  a  boy  twelve  years  of  age 
to  operate  It,  po  as  to  render  such  owner  liable  for  an  Injury  to  an- 
other boy  of  about  the  same  age  while  riding  in  the  elevator,  and 
who  Is  a  fellow-servant  or  passenger,  with  a  right  to  ride  therein: 
Bmlllie  T.  St.  Bernard  Dollar  Store,  47  Mo.  App.  402.    On  the  other 


Sept.  1896.]     Southern  B.  &  L.  Association  v.  Dawson.    809 

hand,  the  exact  reverse  of  this  doctrine  was  maintained  In  Ken- 
tucky Hotel  Co.  V.  Camp,  97  Ky.  424.  A  delivery  boy  about  thirteen 
years  of  ajje  employed  in  a  mercantile  establishment  who  Is  required 
to  ascend  and  descend  from  one  floor  to  another  on  an  unguarded 
freight  lifr,  and  Is  injured  "M-hile  in  the  performance  of  his  duties, 
can  recover  therefor,  in  the  absence  of  contributory  negligence  on  his 
part,  of  which  the  jury  Is  to  judge:  Strawbridge  v.  Bradford,  128  Pa. 
St.  200.  A  delivery  boy  fifteen  years  of  age  who,  when  riding  in  the 
freight  department  of  a  combined  freight  and  passenger  elevator,  is 
lot  off  at  the  floor  he  wants,  and  leaving  the  elevator  door  open  deliv- 
ers a  package  on  that  floor,  and  going  back  assumes  that  the  elevator 
is  still  there,  and,  without  looking  to  see,  steps  through  the  open  door 
and  falls  to  the  bottom  of  the  well  and  Is  Injured,  is  guilty  of  con- 
tributory negligence  which  bars  a  recovery,  especially  when  he 
knows  that  the  boy  in  charge  of  the  elevator  cannot  shut  such  open 
door  without  raising  the  elevator  and  getting  from  the  passenger 
department  Into  the  freight  box:  Ballon  v.  CoUamore,  160  Mass.  246. 
A  messenger  boy  with  telegrams  to  be  delivered  in  a  hotel,  who,  after 
getting  into  the  elevator  shows  his  telegrams  to  the  elevator  operator, 
who  hands  them  back,  and.  starting  the  elevator,  stops  at  the  third 
floor,  when  there  are  no  other  passengers  In  the  car,  has  a  right  to 
assume  that  the  elevator  has  stopped  at  the  floor  vrhere  he  is  re- 
quired to  alight  and  to  attempt  to  do  so;  and  It  Is  the  duty  of  the 
operator,  before  starting  the  elevator  again  to  see  that  there  is  no 
danger  to  the  boy,  or  to  notify  him  tba/t  he  has  not  arrived  at  the 
floor  on  which  he  is  required  to  alight;  and  the  failure  to  do  so  and 
starting  the  car,  resulting  In  injury  to  the  boy.  Is  such  negligence  as 
to  make  the  owner  of  the  elevator  liable:  Mitchell  v.  Keene,  87  Hun, 
266.  In  an  action  to  recover  for  Injury  received  In  falling  down  an 
elevator  shaft,  when  the  accident  is  caused  solely  by  the  negligence 
of  the  owner  and  operator  of  the  elevator,  the  jury,  in  estimating  the 
damages,  is  at  liberty  to  consider  the  health  and  condition  of  the 
plaintiff  before  the  accident,  as  compared  with  his  present  condition 
In  consequence  thereof,  and  whether  or  not  the  injury  received  is,  in 
its  nature,  permanent,  and,  how  far  It  Is  calculated  to  disable  him 
from  engaging  in  those  pursuits  and  employments  for  which.  In  the 
absence  of  such  Injury,  he  would  have  been  qualified,  and  also  to 
consider  the  physical  and  mental  suffering  to  which  he  was  sub- 
jected by  reason  of  such  injury,  and  to  allow  such  damages  as  will 
be  a  fair  and  ju^  compensation  for  the  injury  sustained:  People's 
Bank  v.  Morgolofskl.  75  Md.  432;  32  Am.  St.  Rep.  403.  A  tenant  of  a 
building,  in  which  a  passenger  elevator  Is  used  by  him  in  his  busi- 
ness is  bound  to  keep  such  elevator  In  a  reasonably  safe  condition 
and  In  proper  repair  for  the  purposes  for  which  it  Is  used  by  his 
authority  or  direction,  or  by  those  entitled  to  use  It,  and  he  Is  liable 
for  personal  Injuries  received  by  his  servant,  who,  while  properly 
using  It,  is  Injured  by  reason  of  its  unsafe  condition  and  want  of 
int)per  repair:  Oberfelder  v.  Doran,  26  Neb.  118;  18  Am.  St.  Rep.  771. 
Passengers  on  Fn'ght  Elevators. — An  employfi  of  the  owner  of  an 
elevator,  familiar  with  its  construction,  and  with  knowledge  that  it  Is 
used  In  the  business  only  for  transporting  material,  and  who  rides 
thereon  under  an  implied  license,  for  his  own  pleasure  or  conveiH 
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lenee,  accepts  whatever  risk  is  incident  to  such  construction  and 
operation,  and  can  require  of  the  owL'er  oniy  ordinary  care  in  the 
operation  of  such  elevator:  O'Brien  v.  Western  Steel  Co.,  100  Mo. 
182;  18  Am.  St.  Rep.  36;  Wise  v.  Ackerman,  70  Md.  375;  McCarthy 
V.  Foster,  156  Mass.  511.  An  employe  is*  not  entitled  to  recover  for 
Injuries  receved  by  fallng  down  an  unguarded  elevator  well,  when,  in 
going  tothe  upper  rooms  of  a  building,  he  made  use  of  a  freight  ele- 
vator not  designed  for  passengers,  and  used  by  him  before  without 
invitation  and  contrary  to  orders,  and,  on  reaching  such  rooms,  he 
stepped  off  the  elevator,  closing  the  door,  and  upon  going  back  in  a 
great  hurry,  opened  such  door,  and,  without  looking,  stepped  into 
the  elevator  well,  and  fell,  the  elevator  having,  in  the  meantime, 
been  lowered  by  pulling  a  rope:  Patterson  v.  Hemenway,  148 
Mass.  94;  12  Am.  St.  Rep.  523.  One  who  enters  on  premises  by  per- 
mision  only  and  uses  a  freight  elevator  thereon  without  inducement 
or  invitation  for  the  purpose  of  hoisting  or  lowering  himself  or  others, 
is  a  mere  licensee,  and  cannot  recover  for  injury  received  from  de- 
fects in  the  elevator,  or  from  obstructions,  or  from  falling  Into  the 
elevator  well.  This  rule  applies  to  a  fireman  who  goes  upon  prem- 
ises for  the  purpose  of  extinguishing  fire:  Gibson  v.  Leonard,  143  111. 
182.  And  to  one  who,  together  with  his  goods,  uses  a  freight  elevator 
of  a  railroad  company  for  the  purpose  of  putting  himself  and  his 
goods  on  board  the  cars  without  invitation  from  the  railroad  com- 
pany: Snyder  v.  Naches  etc.  R.  R.  Co.,  42  La.  Ann.  302.  The  same 
rule  has  been  applied  where  the  owner  of  premises  furnished  a  pas- 
senger elevator  starting  from  the  street  floor,  and  a  freight  elevator 
starting  from  the  basement,  and  the  party  injured,  being  desirous  of 
seeing  the  engineer  of  the  building,  went  into  the  basement,  and, 
not  finding  the  engineer  there,  took  passage  to  the  fifth  floor  of  the 
building,  and  was  injured  in  so  doing.  In  this  case,  it  was  held  that 
the  owner  held  out  an  express  invitation  to  people  to  use  his  pas- 
senger elevator  which  negatived  any  possible  inference  of  an  invita- 
tion to  use  the  freight  elevator  for  passenger  purposes:  Amerine  v. 
Hunter,  105  Mich.  347. 


Adcock  v.  Smith. 

[97  Tennesseb,  373.] 

EXEMPTION  OP  WAGES.— Under  a  statute  exempting  from 
execution  or  attachment  the  wages  of  any  mechanic  or  laboring  man, 
one  employed  to  puddle  iron  at  a  specified  rate  per  ton,  and  who  is 
required  to  commence  and  quit  work  at  specified  hours,  Is  entitled 
to  hold  as  exempt  moneys  due  him  for  such  work. 

S.  G.  Heiskell,  for  Adcock. 

J.  F.  J.  Lewis,  for  Smith. 

873  'W'lLKES,  J.  This  is  a  garnishment  proceeding  to  reach 
what  is  claimed  as  exempt  wages  iinder  the  provisions  of  Mil- 
liken  and  Ventrees'  Code,  section  2931.    This  section,  in  effect. 
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exempts  from  execution,  seizure,  or  attachment  thirty  dollars  of 
the  wages  of  every  mechanic  **'''*  or  laboring  man,  and  the  only 
question  is.  Does  the  defendant,  William  Smith,  bring  himself 
•within  the  terms  of  this  exemption?  The  cause  was  commenced 
before  a  justice  of  the  peace  and  taken  by  appeal  to  the  circuit 
court,  and  that  court  held  that  the  amount  due  defendant  waa 
due  him  as  the  wages  of  a  laboring  man  and  not  the  subject  of 
garnishment,  and  plaintiffs  have  appealed  and  assign  error. 

The  Knoxville  Iron  Company,  which  was  garnished  in  the  case^ 
answered.  The  testimony  of  the  secretary  and  treasurer  was  also- 
taken,  and  is  substantially  the  same  as  the  answer,  and  is  to  the' 
effect  that  Smith  was  in  the  employment  of  the  company,  and 
that  the  company  owed  him  ten  dollars,  of  which  eight  dollars- 
and  forty  cents  was  due  July  20,  1895,  and  one  dollar  and  fiftyv 
five  cents  due  August  20,  1895;  that  the  indebtedness  was  for 
puddling  iron  at  the  rate  of  three  dollars  per  ton;  that  the  con- 
tract with  Smith  was  to  pay  him  for  the  tons  or  parts  of  tons  he- 
puddled,  and  that  the  company /does  not  hire  puddlers  by  the  day 
or  month,  but  by  the  ton  alone.  Smith  testified  that  he  worked 
for  the  iron  company  boiling  iron,  and  was  paid  three  dollars 
per  ton;  that  he  was  required  to  go  to  work  at  a  certain  hour 
and  quit  at  a  certain  hour,  and  that  unless  he  complied  with  the 
hours  he  would  be  discharged.  He  adds,  "I  am  a  mechanic  and 
laboring  man,  and  work  for  wages";  that  the  company  paid  him 
three  dollars  per  ton  for  the  iron  he  boiled,  and  that  he  worked 
upon  no  other  terms.  This  is  all  ^'^'^  the  evidence  in  the  case,, 
and  presents  the  facts  upon  which  the  decision  must  be  based. 
Briefs  have  been  filed  on  both  sides,  but  no  authority  has  been 
cited.  It  is  insisted  on  the  one  hand  that  Smith  simply  has  a 
contract  to  puddle  iron,  and  that  he  stands  in  the  same  attitude 
as  would  a  man  who  contracts  to  build  a  house  for  $500  or  any 
other  amount.  On  the  other  hand,  attention  is  called  to  the  fact 
that  Smith  received  his  pay  monthly  on  the  twentieth  of  each 
month;  that  he  was  compelled  to  begin  and  quit  work  at  a  certain 
hour,  and  these  features,  it  is  insisted,  make  him  a  laborer  for 
wages. 

We  have  no  decision  of  this  court  directly  adjudicating  the 
question  involved.  We  have  made  search  among  the  authorities. 
for  the  holdings  in  other  states.  Wages  is  defined  to  be  the  com- 
pensation paid  by  the  day,  week,  month,  etc.,  for  the  services  of 
laborers  or  other  subordinate  or  menial  employes:  28  Am.  &  Eng. 
Ency.  of  Law,  513;  Abbott's  Law  Dictionary;  Anderson's  Law- 
Dictionary. 
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"Wages,  in  the  sense  of  the  exempting  statutes,  are  held  to  be 
€ueh  as  are  earned  by  the  hands  and  labor  of  the  individual  him- 
self and  his  family  under  his  direction,  and  does  not  extend  to 
what  he  earns  as  superintendent  or  master  of  other  laborers:  2 
Shinn  on  Attachment  and  Garnishment,  558.  This  holding  will 
not  be  questioned,  but  the  point  presented  is.  Does  the  term 
■•'wages''  embrace  compensation  to  be  paid  by  the  job  or  by  the 
amount  performed,  or  is  it  limited  to  cases  vvhere  the  compensa- 
tion ^''^  is  fixed  by  the  length  of  time  engaged.  In  Shinn  on 
Attachment  and  Garnishment,  it  is  held  that  the  wages  of  a 
miner  who  himself  works  in  a  coal  mine  at  so  much  per  ton  comes 
within  the  exemption,  citing  Pennsylvania  Coal  Co.  v.  Costello, 
53  Pa.  St.  241. 

In  Ford  v.  St.  Louis  etc.  Ey.  Co.,  54  Iowa,  728,  the  court, 
■among  other  things,  said:  "The  word  Vages'  means  the  compen- 
sation paid  to  a  hired  person  for  his  services.  This  compensation 
to  the  laborer  maybe  a  specified  sum  for  a  given  time  of  service  or 
a  fixed  sum  for  a  specified  piece  of  work — that  is,  payment  may  be 
made  by  the  job.  The  word  Vages'  does  not  imply  that  the  com- 
pensation is  to  be  detemiined  solely  upon  the  basis  of  time  spent 
in  service,  but  it  may  also  be  determined  by  the  work  done. 
Wages  means  compensation  estimated  in  either  way.'*  Our  own 
decisions  hold  that  the  statutes  creating  exemptions  are  to  be  lib- 
erally construed  in  favor  of  the  debtor  class:  Collier  v.  Murphy, 
«0  Tenn.  300;  25  Am.  St.  Rep.  698. 

We  are  unable  to  see  why  a  laborer  should  be  deprived  of  this 
■exemption  because  his  labor  is  compensated  by  the  job,  or  by  the 
amount  of  work  or  number  of  articles  finished,  instead  of  by  the 
number  of  hours  he  is  employed.  He  is  no  more  an  independent 
<X)ntra  tor  when  he  ag -ees  to  puddle  iron  at  somuch  per  ton,than 
he  w  juld  be  if  he  were  to  receive  so  much  per  day.  In  either 
<;ase,  he  is  laboring  with  his  own  hands  for  an  employer,  and  ^'^'^ 
under  his  direction  and  control  and  superintendence,  and  he  is  in 
no  sense  an  independent  contractor,  working  when  and  how  he 
may  choose.  Our  farmers  employ  laborers  to  pick  cotton  for 
them  at  a  certain  rate  per  one  hundred  pounds,  or  to  cut  wood  at 
a  certain  rate  per  cord,  and  the  manufacturer  employs  laborers 
to  weave  cloth  at  so  much  per  yard,  and  the  mine  owner  employs 
laborers  to  mine  coal  by  the  ton,  and  so  on  through  the  various 
industries,  and  certainly  in  such  cases  the  persons  employed  are 
*naborers"  working  for  "wages,"  the  amount  of  which  is  fixed,  not 
by  the  time  engaged,  but  by  the  results  achieved,  and  the  law  ap- 
plies in  the  one  case  as  well  as  in  the  other. 
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There  is  no  error  in  the  judgment  of  the  circuit  court,  and  it 
is  afiirmed  with  costs. 


EXEMPTION  OP  WAGES.— Ck>mmlssIons  due  an  employe  for  per- 
sonal services  are  not  liaible  to  attachment:  Hamberger  v.  Marcus» 
157  Pa.  St,  133;  37  Am.  St.  Rep.  719,  and  note.  And  so  are  the  per- 
sonal earnings  of  an  artist:  Milllngton  v.  Laurer,  89  Iowa,  322;  48 
Am.  St.  Rep.  385.  But  the  wages  of  a  "commercial  traveler"  are 
subject  to  garnishment:  Biisco  v.  Montgomery,  93  Ga.  602;  44  Am. 
St.  Rep.  192.  See,  also,  the  extended  note  to  Brown  t.  Hebard,  81 
Am.  Dec.  411. 


McCauley   v.  Building  and  Saving  Association, 

[97  TSNNESSBB,  421.1 

BUILDING  AND  LOAN  ASSOCIATIONS— FIXED  PRE- 
MIUM, WHAT  IS.— A  provision  In  the  by-laws  of  a  building  and 
loan  association  declaring  that  no  money  shall  be  loaned  for  a  great- 
er premium  than  thirty  per  cent,  nor  a  less  premium  than  twenty- 
nine  and  seven-eighths  per  cent,  provides  for  a  fixed  premium. 

DEFINITION.— A  .BUILDING  AND  LOAN  ASSOCIATION 
is  an  organization  created  for  the  purpose  of  accumulating  a  fund 
by  moTitiily  subscriptions  and  savings  of  its  members  to  assist  them 
in  build iug  and  purchasing  for  themselves  dwellings  or  real  estate 
by  loaning  to  them  the  requisite  money  from  the  funds  of  the  so- 
ciety upon  good  security. 

BUILDING  AND  LOAN  ASSOCIATIONS.— A  PREMIUM,  TO 
BE  LEGAL,  must  be  one  that  is  bid  for  a  right  of  precedence  in 
taliing  a  loan  at  a  competitive  sale,  and,  when  there  is  no  such  sale 
and  no  bid,  there  can  be  no  legal  premium. 

BUILDING  AND  LOAN  ASSOCIATIONS,  CONTRACTS  OF, 
WHEN  USURIOUS— If  a  building  and  loan  association  adopts  and 
enforces  a  by-law  wliich  provides  that  no  loan  shall  be  made  at  a 
premium  of  less  than  twenty-nine  and  seven-eighths  per  cent,  nor 
moi'e  than  thirty  per  cent,  a  loan  made  by  it  as  a  result  of  the  by- 
law, and  not  of  competition  between  bidders  therefor,  Is  usurious, 
and  a  contract  for  Its  repayment  with  such  premium  will  not  be  en- 
forced. The  court  will  merely  require  the  borrower  to  do  equity  by 
repaying  the  money  borrowed  with  legal  Interest,  after  being  first 
credited  with  such  payments  as  he  has  made  with  legal  Interest. 

J.  Parker,  for  McCauley. 

H.  T.  Cooper,  for  Building  and  Saving  Association. 

'*22  WILKES,  J.  The  original  bill  was  filed  to  enjoin  the  sale 
of  a  house  and  lot  under  a  trust  deed,  executed  by  complainant 
and  her  husband,  to  secure  a  debt  due  to  the  defendant  building 
association.  The  chancellor  refused  to  grant  the  injunction.  The 
lot  was  sold  and  purchased  by  the  City  National  Bank,  which 
held  a  second  mortgage  on  the  lot,  subordinate  to  that  of  the 
association.  Complainant  thereupon  filed  a  supplemental  bill, 
bringing  that  bank  before  the  court,  seeking  to  recover  three 
hundred  and  forty  dollars  and  seventy-two  cents,  claimed  to  be 
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usury  exacted  on  the  loan  by  the  defendant  building  and  saving 
association,  of  complainant.  On  the  trial  upon  the  merits,  the 
chancellor  refused  any  relief,  and  dismissed  complainant's  bixi, 
€ind  the  complainant  appealed  and  assigned  errors.  The  court 
of  chancery  appeals  reversed  the  holding  of  the  chancellor,  and 
granted  the  complainant  the  relief  asked,  and  defendants  have 
appealed  to  this  court  and  assigned  errors.  It  appears  from  the 
finding  of  fact  by  the  court  of  chancery  appeals  that  the  com- 
plainant was  a  subscriber  to  the  stock  of  the  defendant  company 
in  an  aggregate  amount  of  sixteen  hundred  dollars.  She  bor- 
rowed money  from  the  association,  and  gave  her  note  therefor  for 
sixteen  hundred  dollars,  bearing  interest.  She  received  upon  this 
note  eleven  hundred  and  twenty  dollars,  and  the  remainder,  four 
hundred  and  eighty  dollars,  was  claimed  by  the  association  as 
premium  or  bonus  required  for  the  loan.  The  charter  ^^^  of  the 
company  is  not  in  evidence,  but  the  by-laws  are;  and  the  court 
of  chancery  appeals  find  that  they  contain  these  provisions: 

"The  funds  of  the  association,  as  they  accumulate  in  the  treas- 
ury, shall  be  offered  and  loaned  by  the  board  of  directors  to  the 
best  use  and  application  among  the  stockholders  entitled  to  bor- 
row the  same.  The  number  of  shares  shall  be  regulated  by  the 
board  of  directors. 

"When  two  or  more  bids  at  the  same  rate  of  premium  are  of- 
fered, the  preference  may  be  given  to  the  borrower  whose  appli- 
cation has  priority  of  date,  or  whose  property,  in  the  opinion  of 
the  committee  of  examination,  appears  to  be  the  best  security  for 
the  loan,  other  things  being  equal.  Applications  for  loans  may  be 
made  to  the  secretary,  at  any  time  before  the  weekly  meeting,  ac- 
companied by  the  necessary  papers,  who  shall  note  thereon  the 
date  of  the  reception.  No  money  shall  be  loaned  at  a  greater 
premium  than  thirty  per  cent,  nor  less  than  twenty-nine  and 
seven-eighths  per  cent.  The  successful  applicant  at  the  time  of 
receiving  the  amount  loaned,  shall  pay  a  premium  of  thirty  per 
cent  or  amount  bid  for  the  same,  and  shall  secure  the  repayment 
of  said  loan,  with  legal  interest,  by  satisfactory  bond  or  mort- 
gage upon  real  estate,  and  interest  on  all  loans  taken  by  stock- 
holders shall  be  paid  weekly  from  the  time  of  bidding  for  the 
same. 

"In  case  the  funds  of  the  association  shall  not  be  called  for  by 
any  stockholder  furnishing  satisfactory  *^^  security,  and  should 
remain  unproductive  for  one  month,  the  board  of  directors  may 
lend  to  others  than  members  of  the  association,  provided  such 
loans  are  secured  by  a  lien  on  real  estate,  and,  provided  further. 
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that  such  loan  shall  not  be  made  if  as  many  as  two  directors  ob- 
ject/' 

There  are  other  provisions  regulating  the  pa3nnent  of  fines, 
dues,  etc.,  and  providing  for  steps  to  collect  the  loans  -when 
interest  is  in  arrears  for  six  months.  It  appears  that  the  purchas- 
ing bank  had  a  second  mortgage  on  the  property,  and  that  it 
bought  the  house  and  lot  under  foreclosure  of  the  trust  deed, 
and  paid  therefor  to  the  association  twelve  hundred  and  fifty- 
eight  dollars.  The  court  of  chancery  appeals  find  as  a  fact  that 
the  by-laws  above  copied  were  in  force  when  the  loan  was  made, 
and  the  loan  was  made  to  complainant  under  the  operation  of  the 
rule  and  in  conformity  to  it.  The  contention  in  this  case  is  nar- 
rowed down  to  the  question  whether  there  was  usuryin  this  trans- 
action, and  whether  the  premium  was  a  fixed  premium,  and,  f  so 
whether  it  made  the  contract  unlawful.  It  is  insisted  that  it  is 
not  a  case  of  fixed  premium,  and  not  a  case  of  usury,  and  not 
contrary  to  the  laws  governing  building  associations. 

Tlie  court  of  chancery  appeals  find  that  it  is  a  case  of  fixed 
premium;  that  the  margin  of  one-eighth  of  one  per  cent  between 
the  highest  and  lowest  rate  is  a  mere  device  to  evade  any  trouble 
arising  out  of  an  absolutely  fixed  premium,  and  is  too  small  and 
inconsiderable  to  be  considered,  except  ^^^  as  an  evidence  of  an 
attempt  at  such  evasion.  In  this  we  think  that  court  is  correct. 
This  by-law  unquestionably  fixes  a  minimum  premium  of  twenty- 
nine  and  seven-eighths  per  cent  and  a  maximum  premium  of 
thirty  per  cent,  and  no  loan  could  be  made  except  between  these 
figures,  and,  as  a  fact,  none  was  made  at  less  than  thirty  per  cent. 
It  must  be  held,  therefore,  that  the  by-laws  of  the  association 
fixed  a  premium  on  all  loans,  and  that  no  loans  could  be  made 
at  a  premium  below  the  sum  fixed  as  minimum  nor  above  the 
sum  fixed  as  maximum.  In  regard  to  the  illegality  and  usurious 
character  of  such  provisions  in  the  by-laws  of  a  building  associa- 
tion, there  are  some  adjudications  in  other  states,  and  our  own 
decisions  bear  upon  the  principle  involved.  We  are  admonished 
that  the  question  is  an  important  one,  and  likely  to  affect  many 
loans  and  associations  that  are  now  in  existence,  and  we  have 
carefully  examined  the  question.  We  have  not  the  time  to  con- 
sider the  origin  and  history  of  building  associations,  but  we  deem 
it  proper  that  we  should  advert  to  their  original  design  and  pur- 
pose. Many  of  our  people  have  become  shareholders  in  such  as- 
sociations. Through  them  some  have  been  enabled  to  secure 
homes  and  houses  that  they  could  net  otherwise  have  secured, 
and  many  others  have  lost  their  homes  by  foreclosure  sales  and 
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burdensome  requirements.  They  have  increased  in  number  and 
grown  in  wealth  until  a  great  portion  of  the  real  estate  of  the 
country  is  covered  by  their  mortgages  '*^*  and  the  dockets  of  our 
courts  are  crowded  with  the  settlements  of  controversies  between 
the  companies  and  their  members.  In  their  original  conception, 
their  object  was  to  enable  the  poor  and  those  of  small  means  and 
incomes  to  acquire  homes  and  build  houses,  and  thus  to  become 
better* citizens  and  more  identified  with  the  growth  and  welfare  of 
the  country.  The  original  purpose  is  well  foreshadowed  by  the 
name  of  "building  associations,"  and  the  loan  feature  was  a  mere 
incident  to  effect  its  primary  object.  The  theory  was  to  enable 
persons  whose  earnings  were  small  to  become,  by  a  system  of 
compulsory  saving,  the  owners  of  homesteads  either  at  the  end 
of  a  certain  time  or  in  anticipation  of  it;  and  the  scheme,  as  orig- 
inally framed,  was  not  complicated  or  difficult  to  understand. 

It  has  been  well  said:  "A  building  and  loan  association  is  an 
organization  created  for  the  purpose  of  accumulating  a  fund  by 
the  monthly  subscriptions  and  savings  of  its  members,  to  assist 
them  in  building  or  purchasing  for  themselves  dwellings  or  real 
estate  by  loaning  to  them  the  requisite  money  from  the  funds  of 
the  society,  upon  good  security":  2  Am.  &  Eng.  Ency.  of  Law, 
604. 

And  again:  "To  all  practical  intents,  it  may  be  said  they  enable 
a  number  of  associates  to  combine  and  invest  their  savings  to 
mutual  advantage,  so  that  from  time  to  time  any  individual 
among  them  may  receive,  out  of  the  accumulation  of  the  pit- 
tances which  each  contributes  periodically,  a  sum  by  way  '*^'^  of 
loan  wherewith  to  buy  or  build  a  house,  mortgaging  it  to  the  as- 
sociation as  security  for  the  money  borrowed,  and  ultimately 
making  it  absolutely  his  own  by  paying  off  the  encumbrance  out 
of  his  subscription.  It  is  only  so  far  as  they  serve  these  purposes, 
and  are  confined  to  the  objects  necessarily  involved  therein,  that 
the  acts  of  the  building  association  fall  properly  within  the  pow- 
ers granted  to  them.  As  soon  as  they  transgress  their  limits,  they 
are  acting  ultra  vires":  Endlich  on  Building  and  Loan  Associa- 
tions, sec.  283. 

And  again:  "If  a  building  association  invests  its  money  in  the 
purchase  of  real  estate  (and,  it  may  be  added,  in  any  other  way), 
looking  forward  to  an  increase  in  its  value  for  the  realization  of 
a  great  gain,  to  the  exclusion  of  a  member  who  desires  the  wholo 
or  a  portion  of  that  money,  to  enable  him  to  acquire  and  im- 
prove real  estate  of  his  own,  and  who  offers  acceptable  security 
for  the  loan,  it  is  doing  precisely  what  it  was  not  created  for.  It 
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is  tying  up  money,  whilst  its  business  is  to  let  it  circulate;  it  is 
making  large  gains,  which  enrich  the  wealthy,  who  can  afford  to 
wait,  and  confers  but  little  benefit  on  the  poor,  who  stand  in  need 
of  immediate  accommodation;  it  is  incurring  great  hazards,  when 
its  business  is  intended  to  be  conducted  on  slight  risk  and  mod- 
erate profits;  it  is  denying  its  assistance  to  those  for  whose  benefit 
it  was  endowed  with  liberal  powers  by  statute;  it  is  making  mem- 
bersliip  with  its  continual  payments  an  oppression  ^*®  to  those 
to  whom  it  was  intended  to  be  a  blessing,  denying  them  what  it 
was  meant  to  insure,  and  enforcing  upon  them  a  policy  and  draw- 
ing them  into  speculations  inconsistent  with  their  necessities  and 
resources;  and  it  is  defrauding  the  state,  from  whom  it  holds  its 
franchises  for  a  specified  end,  whilst  adopting  the  very  course  by 
which  that  end  will  most  effectually  be  defeated  of  its  accom- 
plishment": Endlich  on  Building  and  Loan  Associations,  sec.  20. 
As  originally  designed,  their  object  was  in  the  highest  degree 
laudable,  and  consonant  with  the  broadest  public  policy.  It  was 
these  features  that  commended  them  to  public  favor  and  to  the 
special  consideration  of  legislatures  to  such  an  unusual  degree. 
But  building  and  loan  associations,  when  used  as  mere  deposito- 
ries for  the  idle  money  of  the  capitalist,  large  or  small,  to  be  used 
in  loans  to  enrich  the  depositor,  at  th.e  expense  of  the  needy  bor- 
rower, would  never  have  acquired  the  unusual  rights  and  powers 
given  them  by  the  different  legislatures.  It  has  been  well  said 
that  the  desirableness  of  augmenting  the  proportion  of  land- 
owners, and  to  add  houses  among  the  working  classes,  was  such  a 
weighty  consideration  that  legislatures  were  willing,  in  order  to 
effect  it,  to  make  exceptions  to  many  of  the  best  settled  rules  of 
policy  applicable  to  dealings  between  man  and  man.  But  many 
of  these  associations  have  gone  astray  from  their  real  purpose, 
and  made  themselves  mere  money  lending  devices;  and  scheme 
after  scheme  has  been  added  to  the  ***  original  plans,  until  their 
systems  have  become  so  complicated  that  the  members  do  not 
understand  them,  and  often  are  entrapped  by  them;  and  their 
results  can  only  be  reached,  if  at  all,  by  an  expert,  after  long  and 
uncertain  calculations.  Just  so  far  as  they  have  held  to  the  pri- 
mary purposes  of  their  creation  and  conformed  to  the  statutes 
giving  them  extraordinary  privileges,  just  so  far  ought  they  to  be 
encouraged  and  upheld  by  the  courts,  but  just  so  far  as  they  de- 
part from  that  original  design,  and  fail  to  conform  to  the  stat- 
utes, and  make  themselves  mere  savings  banks,  or  loan  institu- 
tions, to  gather  unlawful  interest  and  entrap  and  oppress  the 
needy,  they  should  be  restrained.    In  their  original  conception, 

Alt  St.  Rkp.,  Vol.  LVI.  —52 


818  McCauley  v.  Building  and  Saving  Assn.       [Tenru 

one  of  the  leading  features  was,  that  the  members  were  kept  upon 
a  strictly  co-operative  basis,  with  mutual  advantages  and  benefits, 
and,  if  profits  were  realized,  they  were  equally  distributed  be- 
tween the  borrowers  and  those  who  did  not  borrow,  keeping  in 
view  all  the  time  the  primary  object  of  furnishing  homes  for 
those  who  desired  them.  It  is  upon  this  idea  that  a 
premium  over  lawful  interest  was  allowed  to  be  paid 
for  the  loan  of  money,  and,  in  order  that  all  might 
stand  upon  the  same  footing,  the  money  loaned  was  of- 
fered in  free  and  fair  competition  and  the  profits  earned  went 
equally  to  the  borrower  and  the  member  who  did  not  borrow. 

In  the  case  of  Stiles'  Appeal,  95  Pa.  St.  123,  it  is  said:  "Build- 
ing associations  are  bound  to  offer  all  the  money  in  their  treas- 
ury *^^  to  open  competition,  so  that  the  members  may  obtain 
the  loan  at  a  low  premium  if  there  should  be  no  bid  at  a  higher 
one.  This  is  a  most  valuable  feature  in  such  associations,  and 
hence  the  importance  of  maintaining  the  principle  of  free  com- 
petition in  the  bids.  When  a  member  is  told  that  there  is  a  min- 
imum below  which  loans  will  not  be  made,  he  must  offer  that 
amount  for  the  loan  whether  any  other  one  offers  or  not.  If  no 
offer  to  that  amount  is  made,  the  money  remains  in  the  treasury 
without  investment.  It  is  esddent  that  in  this  way  members  who 
are  not  borrowers  will  obtain  a  very  undue  advantage  over  the 
members  who  are  borrowers.  These  institutions,  like  everything 
■else  human,  are  liable  to  abuse,  and  they  must  be  guarded  care- 
fully to  prevent  them  frombeingpervertedintomerecontrivances 
by  which  capitalists  can  evade  the  laws  of  usury.  It  was  never 
intended  originally  to  have  classes  among  shareholders — one  class 
being  lenders  exclusively,  and  the  other  borrowers  only;  one  fur- 
nishing his  money  to  be  loaned  for  as  high  premium  as.  could  be 
secured,  and  the  other  borrowing  at  such  rates  as  his  necessities 
forced  him  to  submit  to.  It  may  transpire  that  a  portion  of  the 
members  will  never  borrow,  but  this  is  a  mere  incident,  and  not  a 
part  of  the  original  design.  Hence,  it  is  important  that  the  pre- 
mium or  bonus  to  be  paid  by  any  member  upon  any  advance- 
ment to  him  by  the  society  should  be  fixed  by  free  and  open  com- 
petition between  all  the  co-operating  members,  and  in  no  other 
431  ^^nay.  Competition  is  the  only  way  to  determine  .what  the 
borrower  should  pay.  If  he  obtains  it  at  a  low  rate,  he  will  at  last 
have  paid  more  than  anyone  else  was  willing  to  pay,  and  if  he  gets 
it  at  a  high  rate  he  will  share  in  the  profits  to  the  extent  of  his 
«tock. 

"Strict  mutuality  and  equality  of  benefits  and  obligations  must 
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be  kept  the  groundwork  and  basis  of  these  associations,  and,  if 
they  are  nat  so  founded,  they  are  not  truly  building  and  loan  as- 
sociations, entitled  to  the  protection  given  such  associations  by 
the  statute.  If  one  man  should  loan  another  eight  hundred  dol- 
lars upon  the  agreement  that  the  other  would  repay  him  one 
thousand  dollars  in  monthly  installments  of  twenty  dollars,  or 
other  amounts  in  addition  to  legal  interest  upon  the  amount  re- 
ceived, the  contract  would  be  clearly  usurious.  Still  less  invit- 
ing would  the  arrangement  appear  if  the  obligation  of  the  bor- 
rower was  enforced  by  an  elaborate  system  of  fines  and  forfei- 
tures. There  must,  therefore,  be  something  peculiar  to  the  build- 
ing association  loan  by  which  the  debtor  receives  some  quid  pro 
quo  in  return  for  the  onerous  liabilities  which  he  assumes,  and 
by  which  the  transaction,  though  apparently  usurious  and  op- 
pressive, is  rendered  really  equitable  and  mutual.  The  mutual- 
ity lies  in  the  fact  that,  after  the  loan,  the  borrower  still  retains 
his  membership  in  the  association  and  all  the  rights  and  privi- 
leges belonging  thereto,  and  stands  to  the  association  in  the  two- 
fold relation  of  debtor  and  member.  As  a  debtor,  he  is  ^^^ 
bound  to  pay  premiums,  interest,  and  dues;  as  a  member,  he  has 
a  proportionate  interest  to  the  extent  of  his  stock  in  his  own  pay- 
ments, and  whatever  profits  the  association  may  make  redounds 
to  his  own  advantage  by  hastening  the  day  of  final  settlement 
(and,  we  may  add,  increases  his  profits)  and  shortens  the  time  to 
which  his  payments  must  be  continued":  2  Am.  &  Eng.  Ency. 
of  Law,  sec.  5,  p.  610;  Becket  v.  Uniontown  etc.  Assn.,  88  Pa. 
St.  211-216;  Security  Loan  Assn.  v.  Lake,  69  Ala.  456. 

Coming  to  a  consideration  of  our  own  statutes,  it  is  worthy 
of  remark  that  the  act  of  1875,  chapter  142,  section  14,  providing 
for  chartering  these  institutions,  refers  to  them  a-nd  incorporates 
them  as  ''building  associations,"  not  using  the  word  'loan,"  show- 
ing the  primary  object  of  their  creation:  Milliken  and  Ventrees* 
Code,  sec.  1742. 

Section  1744  provides  that  the  funds  of  such  corporation  may 
be  loaned  to  the  stockholders  in  such  manner  and  on  such  terms 
and  conditions  and  under  such  regulations  as  the  corporation,  by 
its  constitution  and  by-laws,  may  prescribe,  giving  preference  to 
stockholders. 

Section  1751  provides  that  the  loan  shall  be  made  at  stated 
meetings,  in  open  meeting,  to  the  highest  bidder. 

Section  1754  provides  that  the  premium  thus  bid  shall  be 
paid  before  the  loan  is  consummated,  not  as  part  of  the  loan,  nor 
as  interest,  but  as  a  ^^  means  of  determining  which  one  of  the 
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fihareholders  shall  receive  the  loan,  when  there  are  more  than  one 
desiring  it. 

By  the  act  of  1893,  chapter  12,  it  is  provided  that  loans  may  be 
made  either  in  open  meeting  or  on  wiitten- application  and  bids. 
The  idea  of  competition  in  such  loans  is  carefully  kept  up  and 
preserved  in  all  the  acts.  It  was  this  feature  of  free  and  open 
competition  in  securing  the  loans  that  induced  this  court,  in  the 
leading  case  of  Patterson  v.  Workingman's  etc.  Assn.,  14  Lea, 
677,  to  uphold  such  loans  as  not  usurious  and  unlawful. 

It  is  said  in  Endlich  on  Building  and  Loan  Associations, 
section  409:  "A  premium,  in  order  to  be  lawful,  must  be  one  that 
is  bid  for  the  right  of  precedence  in  taking  a  loan  at  a  competitive 
sale,  and,  when  there  was  no  such  sale  and  no  bid,  there  can  be 
no  lawful  premium.  In  other  words,  when  it  was  simply  agreed 
between  a  borrower  and  an  association  that  he  was  to  have  a  loan 
at  a  certain  premium,  not  the  result  of  any  competitive  sale,  but 
of  mere  consent  between  the  parties,  it  was  held  that  the  loan  was 
usurious.  The  so-called  premium,  said  the  court,  was,  in  fact, 
a  part  of  the  price  named  by  the  lender  to  be  paid  by  the  bor- 
rower for  the  use  of  the  money  loaned.  The  assent  of  the  bor- 
rower to  pay  the  price  required  did  not  make  him  a  bidder  within 
the  meaning  of  the  statute,  and  calling  the  rate  a  premium  does 
not  change  the  nature  ***  of  the  transaction:  Bates  v.  People's- 
etc.  Assn.,  42  Ohio  St.  655.  It  is  true  that  such  a  rule  fixing  a 
minimum  premium  will  not,  of  itself,  vitiate  and  avoid  a  loan» 
It  must  appear  that  the  special  contract  was  made  under  the  rule, 
and  that  the  special  contract  was  made  in  compliance  with  the 
rule":  Endlich  on  Building  and  Loan  Associations,  sec.  122. 

But  the  court  of  chancery  appeals  find  as  a  fact  that  it  was 
operative  in  this  case,  and  that  the  loan  was  made  under  and  in 
compliance  with  the  rule.  It  is  said  that  it  cannot  be  ascertain- 
ed until  the  stock  matures  whether  the  complainant  will  pay 
more  or  less  than  legal  interest,  and,  hence,  the  question  of  usury, 
and  amount  of  same,  cannot  now  be  ascertained.  It  is  also  said 
that  if  the  scheme  is  carried  through  as  designed  there  will  not 
only  be  no  usury  in  the  transaction,  but  that  the  borrower  will 
have  had  the  use  of  the  money  borrowed  at  a  less  rate  than  six 
per  cent,  the  legal  rate  of  interest.  This,  of  course,  contem- 
plates the  entire  execution  of  the  contract  for  a  term  of  years,  and 
makes  no  allowance  for  mismanagement,  unfortunate  invest- 
ments, and  the  hundred  and  one  contingencies  that  attach  to  all 
business  transactions  extending  over  a  series  of  years.  The  con- 
tract, upon  its  face,  being  unauthorized,  illegal,  and  not  warrant- 
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€d  by  law,  the  court  will  not  compel  the  borrower  to  continue 
it  for  years,  meeting  its  exactions  of  fines  and  dues  and  interest, 
upon  a  possibility  that,  perchance,  in  the  final  windup,  the  bor- 
rower may  be  *^^  shown  to  liave  paid  no  more  than  legal  inter- 
est. In  this  connection  the  suggestion  of  the  court  in  Siraonton 
V.  Lanier,  71  N.  C.  498,  is  timely,  when  it  is  said:  "It  is  insisted 
with  great  confidence  that  the  rate  the  borrower  would  be  re- 
■quired  to  pay,  if  he  and  his  fellow  borrowers  would  carry  out 
their  engagements,  will  be  much  less  than  six  per  cent.  If  that 
be  true,  no  loss  can  come  to  the  lender  (association)  if  there 
should  be  a  stipulation  inserted  in  the  contract  that  the  aggregate 
of  all  sums  paid  by  the  borrower  (interest  being  allowed  to  his 
credit)  shall  not  exceed  the  sum  loaned  him  and  six  per  cent 
interest  thereon.  The  proposition  is  a  simple  one.  Let  the  len- 
der corporation,  which,  under  the  guise  of  a  building  and  loan 
association,  professes  to  loan  money  in  a  complicated  and  con- 
fusing method,  insert  in  its  contract  a  stipulation  that,  in  no 
€vent,  will  more  than  six  per  cent  be  exacted,  and  all  trouble  and 
difficulty  will  vanish.  A  contract  with  such  stipulation  was  up- 
held in  Taylor  v.  Van  Buren  etc.  Assn.,  56  Ark.  340." 

The  contract  upon  its  face  appears  to  be  usurious;  whether  it 
will  prove  so  may  not  perhaps  be  proven  until  the  scheme  closes, 
but  we  can  see  that  some  ol:  the  compensating  features,  which 
would,  under  the  statute,  uphold  it,  are  entirely  wanting,  to-^wit, 
the  right  to  bid  in  open  competition  for  the  money  to  be  loaned, 
and  the  right  of  mutuality  of  benefits  and  advantages  with  all 
other  members  arising  out  of  the  loans  and  operations  of  the 
oorporation.  In  such  ^^•^  case  the  court  will  set  aside  the  unlaw- 
ful contract  upon  such  terms  as  may  be  just,  and  in  accordance 
with  equity,  by  requiring  the  borrower  to  pay  back  the  money 
borrowed  and  legal  interest,  taking  credit  for  such  payments  as 
have  been  made  and  proper  interest.  In  this  cause,  complainant 
asks  that  a  balance  be  struck  between  her  and  the  company  upon 
this  basis,  as  of  the  date  of  the  sale  of  the  property.  In  het*  bill, 
she  sets  out  her  view  of  such  account,  showing  amount  due  from 
her  at  that  dart;e  of  nine  hundred  and  seventeen  dollars  and  twen- 
ty-eight cents,  counting  interest  both  ways,  which,  being  repaid 
out  of  the  amount  paid  the  association  by  the  bank  of  twelve 
hundred  and  fifty-eight  dollars  upon  the  purchase  of  the  prop- 
erty, leaves  a  difference  of  three  hundred  and  forty  dollars  and 
■seventy-two  cents,  and  for  this  sum,  with  interest,  the  court  of 
ohancery  appeals  gave  judgment.  Upon  the  questions  involved 
in  this  litigation,  we  cite  further  the  following  cases,  where  the 
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general  purposes  and  proper  conduct  of  building  and  loan  asso- 
ciations are  intelligently  and  forcibly  presented:  Meroney  v.  At- 
lanta etc.  Assn.,  47  Am.  St.  Eep.  841,  and  note  873;  Bank  v. 
Cook.  46  Am.  St.  Eep.  200;  Eeeve  v.  Ladies'  Building  Assn.,  5ft 
Ark.  335;  Endlich  on  Building  Associations,  sees.  7,  39,  notee^ 
40,  75,  113,  118,  120,  283,  392,  398,  413. 

The  scheme  of  the  company,  which  is  a  Tennessee  corporation, 
is  not  in  harmony  with  the  statutes  creating  it,  and  is  unlawful 
and  usTirious.  We  see  no  error  in  the  decree  of  the  court  of  chan- 
cery appeals,  and  it  is  affirmed. 


IN  THE  CASE  of  Poet  v.  Building  etc.  Assn.,  07  Tenn.  408,  the 
pame  court  held  that  loans  made  by  building  and  loan  associations 
at  a  fixed  premium  in  excess  of  the  legal  rate  of  interest,  without 
free  and  competitive  bidding,  are  usurious;  that  payment  of  dues 
upon  stock  in  a  building  and  loan  association  cannot  be  credited  upon 
a  usurious  loan  to  stockholders  in  winding  up  the  affairs  after  the 
association  has  become  insolvent,  because  such  creditors  would  re- 
lieve borrowing  shareholders  from  their  share  of  the  losses  and 
throw  such  losses  wholly  upon  nonborrowing  stockholders;  that  pay- 
ment of  dues  in  advance,  under  an  agreement  with  the  building  and 
loan  association  for  interest  upon  advances  until  they  are  absorbed 
by  dues,  does  not  entitle  a  stockholder,  upon  the  insolvency  of  the 
association,  to  be  treated  as  a  creditor  with  the  right  to  payment  In 
advance  with  Interest,  especially  when  the  agreement  for  inter- 
est was  not  warranted  by  the  cliarter;  and  that  a  mistalcen  declara/- 
tion  of  maturity  of  stock  by  a  building  and  loan  association,  when  the 
stock  was.  in  effect,  not  matured,  could  not  make  the  stoclcholder  a 
creditor,  nor  put  him  in  the  position  of  a  holder  of  matured  stock  in 
subsequently  winding  up  the  affairs  of  the  association,  it  having  be- 
come insolvent. 

BUILDING  AND  LOAN  ASSOCIATIONS  proper  are  organizations 
created  for  the  purpose  of  accumulating  funds  by  monthly  subscrip- 
tions or  savings  of  members  to  assist  them  in  building  or  purchasing 
real  estate  by  loaning  them  the  necessary  money  for  that  purpose 
from  the  funds  of  the  society:  Meroney  v.  Atlanta  Building  etc. 
Assn.,  116  N.  C.  882;  47  Am.  St.  Rep.  841. 

USURY.— TRANSACTIONS  BETWEEN  BUILDING  AND  LOAN 
ASSOCIATIONS  and  their  borrowing  stockholders  are  simply  loans, 
and  are  usurious  If  they  require  the  payment  of  more  than  the 
amount  loaned  and  legal  interest:  Meroney  v.  Atlanta  Building  etc. 
Assn.,  116  N.  C.  882;  47  Am.  St.  Rep.  841,  and  note.  See,  also,  the 
extenc^ed  notes  to  Bank  v.  Cook,  46  Am.  St.  Rep.  200,  and  Robertsott 
y.  American  Homestead  Assn.,  C9  Am.  Dec.  150. 
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Klepper  v.  Cox. 

[97  Tennessee,  534.] 

BANKS -RECLAIMING  MONEY  RECEIVED  WHEN  IN- 
SOLVENT.—Though  a  bank  is  known  by  its  officers  to  be  hopelessly 
insolveoit  at  a  time  when  it  received  a  draft  from  one  of  its  cus- 
tomers, and  issued  to  him  therefor  its  own  draft  upon  another  bank» 
which  was  subsequently  dishonored,  such  depositor  cannot  recover 
of  the  receiver  of  the  Insolvent  bank  the  draft  so  given  to  him,  nor 
the  proceeds  thereof,  If  it  forwarded  such  draft  to  its  correspondent* 
In  another  city,  and  it  was  by  the  latter  collected  and  credited  to  the 
bank  whence  it  cama  before  the  latter  suspended  business.  Under 
these  circumstances,  the  proceeds  of  the  draft  become  mingled  wltb 
the  general  funds  of  the  banks,  and  cannot  be  reclaimed. 

BANKING— BURDEN  OP  PROOF.— If  a  person  doing  busi- 
ness with  an  insolvent  bank,  which  subsequently  fails,  seeks  to  re- 
claim the  proceeds  of  a  check  sold  by  It  to  such  bank  and  paid  for 
by  its  paper,  which  is  afterward  dishonored,  on  the  ground  that  such 
proceeds  have  not  been  mingled  with  the  proceeds  of  the  bank,  he 
must  assume  the  burden  of  proof.  If  such  check  was  forwarded  to 
another  bank  for  collection,  and  was  by  It  collected  and  credited  to 
the  insolvent  bank,  and  It  does  not  appear  whether  the  credit  was 
made  before  or  after  the  suspension  of  business  by  the  latter,  It  1ft 
Incumbent  on  the  plaintiff  siaing  the  receiver  of  the  Insolvent  bank 
for  such  proceeds  to  prove  that  they  were  not  credited  to  it  until  af- 
ter Its  failure. 

Isaac  Harr  and  Burrow  Brothers,  for  Klepper. 

Few  &  Cox,  for  Cox. 

635  WILKES,  J.  This  bill  was  filed  to  recover  from  de- 
fendant, as  receiver  of  the  First  National  Bank  of  Johnson  City, 
three  hundred  and  sixteen  dollars  and  thirty-six  cents,  proceeds 
of  a  draft  or  check  of  the  bank  on  its  correspondent  bank  in 
Louisville,  Kentucky,  and  the  further  sum  of  forty-one  dollars 
and  seventy-five  cents  deposited  in  cash  in  the  Johnson  City 
bank  on  the  day  of  its  failure.  The  chancellor  granted  the  relief 
prayed  as  to  the  check,  but  declined  to  give  any  relief  as  to  the 
forty-one  dollars  and  seventy-five  cents  cash.  The  court  of  chan- 
cery appeals  reversed  the  decree  of  the  chancellor  and  dismissed 
complainant's  bill,  denying  him  any  relief,  and  he  has  appealed 
and  assigned  errors. 

The  theory  of  the  bill  is,  that  the  bank  at  Johnson  City  was 
hopelessly  insolvent  when  it  issued  its  check  on  the  Louisville 
bank  and  received  the  cash  deposit  of  forty-one  dollars  and  sev- 
enty-five cents,  and  this  fact  was  well  known  to  its  president  and 
ofiicers,  and  constituted  a  fraud  upon  complainant,  and  that  he 
has  a  right  to  rescind  the  transaction  and  recover  back  the  money 
from  the  receiver,  inasmuch  as  there  was  more  than  enough  cash 
in  the  vaults  of  the  bank,  which  went  into  the  receiver's  hands 
■when  it  failed,  to  repay  the  amounts  claimed,  or  that  it  may  r&- 
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claim  the  draft  given  in  exchange  for  the  check  on  Louisville. 
The  court  finds  as  a  fact  that  the  officers  of  the  bank  did  know 
of  the  insolvency  of  the  bank  at  the  time  of  the  transaction.  The 
facts,  so  far  as  ^'^^  material  to  be  stated,  are  that  on  November 
10,  1894,  complainant  delivered  to  the  Johnson  City  bank  a  draft 
of  the  United  States  Leather  Company,  drawn  on  a  New  York 
bank,  for  three  hundred  and  seven  dollars  and  ten  cents,  and 
with  tljis  and  nine  dollars  and  six  cents  in  cash  it  obtained  and 
received  from  the  Johnson  City  bank  its  check  or  draft  on  the 
German  National  Bank  of  Louisville  for  three  hundred  and  six- 
teen dollars  and  thirty-six  cents.  It  immediately  transmitted  the 
draft  of  the  leather  company  to  its  New  York  correspondent,  and 
it  was  placed  to  its  credit  in  the  New  York  bank,  in  its  usual 
course  of  business,  on  November  12, 1894,  but  at  what  hour  does 
not  appear.  About  noon  on  that  day,  the  Johnson  City  bank 
ceased  to  do  business,  closed  its  doors,  and  went  into  the  hands  of 
defendant,  as  receiver.  The  draft  on  the  Louisville  bank  was 
not  paid,  but  protested.  The  deposit  of  forty-one  dollars  and 
seventy-five  cents  was  made  about  an  hour  before  the  bank  sus- 
pended. The  New  York  bank  was  indebted  to  the  Johnson  City 
bank,  when  the  latter  closed  its  doors,  in  the  sum  of  five  thousand 
six  hundred  and  forty-four  dollars  and  sixty-seven  cents,  and  af- 
terward paid  the  receiver  four  thousand  eight  hundred  and  sev- 
enty-three dollars  and  three  cents  of  this  amount,  retaining 
seven  hundred  and  seventy-one  dollars  and  sixty-four  cents  on 
account  of  some  rediscounts  on  which  the  Johnson  City  bank  was 
indorser.  When  the  draft  was  drawn  on  the  Louisville  bank, 
November  10,  1894,  the  Johnson  City  bank  was  overdrawn  with 
it  fifty-one  dollars  and  fifty-five  cents,  but  on  November  12th  when 
the  failure  occurred,  it  had  to  the  credit  of  the  Johnson  City 
bank  one  hundred  and  thirteen  dollars  and  sixty-five  cents. 

The  court  of  chancery  appeals  finds  as  a  fact  that  the  parties 
treated  the  deposit  of  the  leather  ^'^"^  compan/s  draft  and  the 
issuance  of  the  draft  on  Louisville  as  cash  transactions,  and  the 
leather  company^s  draft  was  remitted  by  the  Johnson  City  bank 
to  its  New  York  correspondent  as  cash  and  for  its  credit,  and  not 
simply  as  a  collection.  The  real  matter  presented  and  insisted 
upon  in  this  court  and  in  the  court  of  chancery  appeals  is  that  the 
Johnson  City  bank  was  hopelessly  insolvent  and  known  by  its 
oflBcers  to  be  so  when  the  transaction  took  place  with  it,  and  the 
contention  is  made  that  this  constituted  fraud,  and  that  com- 
plainant is  entitled  to  recover  the  amount  of  the  leather  com- 
pany's check  out  of  the  proceeds  which  came  into  the  hands  of 
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the  receiver  from  the  New  York  hank.  Put  into  other  language, 
the  contention  is,  that  it  was  a  fraud  to  receive  the  check  under 
the  circumstances,  and  hence  the  receiver  holds  the  fund  in 
trust,  and  complainant  has  a  right  to  follow  and  reclaim  the 
amount  of  the  check  in  preference  to  other  creditors.  We  have 
held,  in  cases  somewhat  similar  to  this,  that  hy  transactions  as 
here  detailed  the  relation  of  debtor  and  creditor  was  created  be- 
tween the  customer  and  the  bank,  and  in  such  cases  the  custo- 
mer cannot  follow  and  reclaim  the  proceeds  of  the  check  or  the 
money,  when  it  has  been  collected  or  credited  before  the  bank 
closed:  Aiken  v.  Jones,  93  Tenn.  353;  42  Am.  St.  Eep.  921; 
Sayles  v.  Cox,  95  Tenn.  579;  49  Am.  St.  Rep.  940. 

An  earnest  argument  is  made,  however,  that  the  question  and 
effect  of  the  fraud  practiced  in  making  ^^^  such  transaction 
when  the  bank  was  in  a  known  state  of  utter  insolvency  was  not 
passed  upon  or  considered  in  these  cases,  and  that  the  conse- 
quence of  such  fraud  must  be  to  warrant  the  customer  in  re- 
scinding the  transaction  and  reclaiming  his  property.  It  is 
likened  to  the  case  of  a  vendor  who  has  been  induced  by  fraud 
to  part  with  his  goods.  In  such  case  he  may  reclaim  them  in 
the  hands  of  the  vendee  if  he  can  find  and  identify  them:  Beld- 
ing  v.  Frankland,  8  Lea,  67;  41  Am.  Rep.  630;  or  againsit  an 
assignee  under  a  voluntary  assignment  for  the  benefit  of  creditors 
and  to  secure  pre-existing  debts:  Belding  v.  Frankland,  8  Lea,  67; 
41  Am.  Rep.  630. 

This  rule  obtains  upon  the  idea  that  the  identical  goods  or 
property  can  be  traced  in  kind  into  the  hands  of  the  assignee,  and 
that  they  have  not  been  mixed  or  confused  with  other  goods  or 
property  of  like  kind.  But  does  the  rule  apply  in  a  case  like  the 
present?  The  transaction  between  the  complainant  in  thia  case 
and  the  bank  was,  in  effect,  that  complainant  sold  to  the  bank  the 
check  of  the  leather  company,  and  purchased  from  the  bank  its 
own  check  upon  the  Louisville  bank.  At  the  same  time  the 
Johnson  City  bank  became,  by  the  same  transaction,  the  owner 
of  the  leather  company's  check,  and  at  once  remitted  it  for  credit 
on  its  own  account  to  its  New  York  correspondent,  and  it  was 
received  and  credited  as  cash  by  the  New  York  bank  upon  its 
arrival. 

There  is  no  question  now  made  as  to  the  real  cash  passing  in 
the  transaction,  but  the  effort  is  to  ^^^  reclaim  the  proceeds  of 
the  leather  company's  check  out  of  the  funds  turned  over  to  the 
receiver  by  the  New  York  bank,  after  he  took  charge. 

There  are  two  determining  questions  arising  under  the  state- 
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ment  of  facts:  1.  Whether  the  proceeds  of  the  cheek  can  be 
traced  and  identified;  and  2.  Whether  the  credit  was  given  to  the 
Johnson  City  bank  by  the  New  York  bank  before  the  failure  of 
the  former.  If  such  credit  was  entered  before  the  Johnson  City 
bank  failed,  then  the  proceeds  became  mingled  with  the  general 
funds  of  the  banks,  and  cannot  be  reclaimed:  Aiken  v.  Jones,  93 
Tenn.  353;  42  Am.  St.  Eep.  921;  Sayles  v.  Cox,  95  Tenn.  579; 
49  Am.  St.  Eep.  940.  In  such  case  the  proceeds  cannot  be  fol- 
lowed, s*eparated,  or  identified.  The  credit  in  this  case  was  given 
by  the  New  York  bank  on  the  same  day  the  Johnson  City  bank 
failed;  which  was  first,  in  point  of  time,  does  not  appear. 

Under  this  state  of  facts,  in  the  absence  of  proof  to  the  con- 
trary, the  identification  not  being  made  out,  and  in  favor  of 
the  other  creditors  of  the  bank  seeking  a  pro  rata  distribution 
of  its  assets,  we  must  presume  that  the  credit  was  given  before  the 
Johnson  City  bank  failed,  and,  this  being  so,  the  proceeds  of  the 
check  cannot  be  identified  or  separated,  and  the  right  to  reclaim 
them  is  lost,  and  the  decree  of  the  court  of  chancery  appeals  is 
affirmed. 


QUESTIONS      SIMILAR     TO     THOSE     INVOLVED,    in      the 

principal  case  were  considered  by  the  same  court  in  Bruner 
V.  Banlj,  97  Tenn.  540,  in  Showalter  v.  Cox,  97  Tenn.  547, 
in  P'riberg  v.  Cox,  97  Tenn.  550,  and  in  Williams  v.  Cox,  97  Tenn. 
555.  In  the  first  of  these  cases,  it  appeared  that  the  bank  offi- 
cials were  guilty  of  fraud  in  receivin<j;  deposits  and  withliolHinjij^ 
knowledge  of  the  insolvency  of  the  bank,  which  waa  then  well 
known  to  them.  The  deposit  consisted  of  checks  and  also  of 
actual  cash.  Some  of  the  checks  were  forwarded  to  another  bank 
for  collection,  and  were  collected  by  it  and  credited  to  the  insolvent 
bank,  part  of  the  credits  being  apparently  made  before,  and  others 
after,  it  had  closed  its  doors.  It  was  held  that  when  a  bank  "ceased 
to  do  business,  the  status  of  each  and  every  creditor  is  immediately 
fixed.  After  that  time  a  con-espondent  bank  has  no  power  to  so  de- 
posit or  credit  funds  received  for  the  account  of  the  insolvent  bank 
as  to  affect  the  rights  of  customers  or  creditors  of  the  insolvent 
bank."  It  was  therefore  held  that  the  checks  thus  collected  and 
ci-edited  to  the  insolvent  bank,  after  it  had  closed  its  doors,  could  be 
reclaimed  by  the  owners  tliereof,  but  that  the  balance  of  the  funds 
must  be  regarded  as  mingled  with  the  assets  of  the  bank,  and  not 
susceptible  of  reclamation.  In  the  Showalter  case,  it  appeared  that 
the  complainant  had  delivered  to  the  insolvent  bank  a  check  drawn 
against  the  Bank  of  Clinch  Valley  of  Tazewell,  Virginia.  The  check 
was  sent  by  the  Insolvent  bank  to  the  bank  on  which  it  was  drawn 
by  letter  with  Instructions  to  remit  in  New  York  exchange.  This 
letter,  though  commenced  by  the  president  of  the  bank,  was  finished 
and  signed  by  the  national  bank  examiner,  who  had  taken  the  bank 
in  cha.rge,  it  having  closed  its  doors  on  the  day  the  check  was  re- 
ceived, and  very  soon  thereafter.  The  proceeds  of  the  check  were 
remitted  to  the  receiver  of  the  insolvent  bank.  It  was  held  that, 
under  these  circumstances,  the  check  remained  the  property  of  the 
person  depositing  It,  and  that  the  receiver  was  liable  to  him  for  the 
proceeds.  In  the  Fribevg  case,  the  check  In  controversy  was  In- 
dorsed and  delivered  to  the  insolvent  bank,     and  the  indorser  re- 
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celved  In  return  therofor  about  forty  dollars  In  cash  and  eertlflcatea 
of  deposit  for  one  hundred  and  seventy-five  dollars  and  a  credit  on 
the  account  of  Ward  &  Friberg  of  the  balance,  the  indorser  having 
agreed  to  lend  that  sum  to  that  firm.  The  check  was  sent  to  the 
Southern  National  Bank  of  New  York,  and  was  by  It  collected  and 
credited  to  the  insolvent  bank  on  November  12,  1894,  but  whether 
before  or  after  the  failure  of  the  insolvent  bank  on  that  day  did  not 
appear.  The  trial  court  found,  however,  that  the  check  was  de- 
livered to,  and  accepted  by,  the  insolvent  bank,  and  cashed.  It  was 
held  under  those  circumstances  that  the  proceeds  of  the  check  could 
not  be  reclaimed,  and  that  the  transaction  established  the  relation  of 
debtor  and  creditor  between  the  bank  and  the  other  persons  named. 
The  court  also  prestimed,  there  being  no  evidence  upon  the  subject^ 
tliat  the  credit  by  the  New  York  bank  to  the  insolvent  bank  occurred 
before  the  latter  closed  its  doors  and  ceased  doing  business.  In  the 
Williams  case  he  sent  to  the  insolvent  bank  a  check,  asking  that  the 
amount  thereof  be  placed  to  his  credit.  The  receipt  of  the  check  was- 
acknowledged  on  November  12,  1894,  and  the  amount  thereof  cred- 
ited to  the  plaintiff,  Williams,  and  he  was  notified  of  such  credit  by 
mail.  The  check  was  forwarded  by  the  bank  to  its  correspondent  in 
New  York,  and  collected  by  it  on  November  14,  1894,  two  days  after 
the  suspension  of  the  insolvent  bank.  The  trial  court  held  that  the 
amount  of  the  check  had  been  credited  to  the  complainant  at  his 
request  prior  to  the  failure  of  the  bank,  and  that  It  thereby  became 
the  owner  thereof;  that  subsequently  the  relation  between  it  and  the 
plaintiff  was  that  of  debtor  and  creditor,  and  therefore  that  the 
amount  of  the  check  could  not  be  reclaimed  from  the  receiver  of  the 
bank. 

BANKS— INSOLVENCY— RECOVERY  OP  DEPOSIT.— A  single 
depositor  may  In  his  own  name  maintain  an  action  against  the  di- 
rectors of  an  Insolvent  bank  for  the  loss  of  a  deposit  caused  by  their 
fraud  or  mismanagement:  Tate  v.  Bates,  118  N.  O.  287;  54  Am.  St. 
Rep.  719,  and  note.  To  the  same  effect  is  Solomon  v.  Bates,  118 
N.  C.  311;  &4  Am.  St.  Bep.  725,  and  note  witb  the  cases  collected. 
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Meeohants'  National  Bank  v.  Spates. 

[41  West  Virginia,  27.] 

MUNICIPAL  INDEBTEDNESS,  PROHIBITION  AGAINST 
CREATING.— Under  a  constitutional  provision  against  the  incurring 
of  any  indebtedness  by  a  county  which  cannot  be  paid  out  of  the 
funds  on  hand  and  the  levy  of  the  current  fiscal  year,  orders  issued 
by  the  county  to  a  contractor  in  payment  for  the  construction  of  a 
c-ourthouse,  payable  out  of  funds  to  be  raised  from  tax  levies  to  be 
made  in  a  subsequent  year,  are  void. 

THE  ASSIGNOR  OF  A  NON-NEGOTIABLE  INSTRUMENT 
WARRANTS,  by  implication,  that  it  is  a  valid  and  subsisting  debt, 
and  that  the  malcer  of  the  instrument  is  solvent,  or  will  be  when  it 
becomes  due. 

THE  ASSIGNOR  OF  A  VOID  COUNTY  WARRANT,  who  in- 
dorses his  name  thereon,  guarantees  that,  notwithstanding  its  ap- 
parent invalidity,  it  will  be  paid  if  the  assignee  uses  due  diligence  to 
collect  It,  and,  if  not,  that  when  due  the  assignor  will  refund  the 
money  paid  him  therefor. 

STATUTE  OF  LIMITATIONS.— IGNORANCE  on  the  part 
of  the  assignee  of  non-negotiable  paper  does  not  prevent  or  post- 
pone the  running  of  the  statute  of  limitations  against  a  suit  to  re- 
cover of  the  assignor  the  amount  paid  therefor,  on  the  ground  that 
It  was  invalid  when  sold,  unless  such  ignorance  was  owing  to  the 
conduct  of  the  assignor. 

STATUTE  OF  LIMITATIONS.— IN  AN  ACTION  BY  AN  AS- 
SIGNEE of  a  county  order  to  recover  of  the  assignor  the  amount 
paid  therefor,  on  the  ground  that  it  was  invalid  when  issued,  the 
right  of  action  accrues  immediately  upon  the  assignment,  and  tlie 
statute  of  limitations  runs  from  that  date,  though  the  order  was 
not  due  by  its  terms  when  the  assignment  was  made,  and  the  as- 
signee did  not  become  aware,  until  long  afterward,  that  It  would 
not  be  paid. 

THE  ASSIGNEE  OF  A  VOID  COUNTY  ORDER  cannot  re- 
cover of  his  assignor  the  amount  paid  therefor  when  no  offer  to  re- 
turn such  warrant  to  the  assignor  was  made  for  more  than  five 
years,  during  which  time  no  effort  was  made  to  collect  It,  and  it 
would  have  been  paid  had  diligence  been  used  toward  Its  collection. 

(828) 
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John  Bassel  and  W.  P.  Hubbard,  for  the  plaintiff  in  error. 

M.  M.  Thompson,  C,  W.  Lynch,  and  John  J.  Davis,  for  the  de- 
fendant in  error. 

*®  HOLT,  P.  This  is  a  suit  "by  the  bank,  assignee,  against 
Thomas  S.  Spates,  assignor,  to  recover  a  county  draft  which  can- 
not ^^  be  collected,  and  recover  back  the  money  paid  therefor  by 
the  bank.  There  was  judgment  below  on  demurrer  to  evidence 
for  defendant.  Spates,  and  the  bank  has  appealed. 

In  1887  the  courthouse  and  jail  of  Roane  county  were  destroy- 
ed by  fire.  On  the  seventh  day  of  February,  1888,  the  county 
court  made  a  contract  with  E.  W.  Williams  to  repair  them  for  the 
price  of  twenty-one  thousand  eight  hundred  dollars,  and  to  ba 
completed  against  the  fifteenth  day  of  April,  1889.  The  price  was- 
te be  paid  in  three  installments,  as  follows:  Five  thousand  four 
hundred  and  fifty  dollars  to  be  paid  when  the  work  was  com- 
menced; the  second  installment,  of  eight  thousand  one  hundred 
and  seventy-five  dollars,  to  be  paid  when  the  work  was  half  done; 
and  the  third  installment,  of  eight  thousand  one  hundred  and 
seventy-five  dollars,  being  the  residue  in  full  to  be  paid  when  tha 
courthouse  and  jail  were  completed  according  to  the  plans  and 
specifications.  The  first  installment  was  to  be  paid  in  county 
orders,  made  payable  out  of  the  levy  of  1888,  to  be  delivered  ta 
Williams  on  the  fourth  day  of  June,  1888,  and  to  bear  interest 
from  the  date  of  issue.  For  the  second  installment,  viz.,  of  eight 
thousand  one  hundred  and  seventy-five  dollars,  county  orders  were 
to  be  issued  to  Williams,  payable  out  of  the  levy  of  1889,  bear- 
ing interest,  to  be  delivered  as  soon  as  the  work  was  half  done; 
and  the  third  installment  was  to  be  paid  in  county  orders  paya- 
ble out  of  the  levy  of  1890.  The  county  paid  all  these  orders,, 
except  two,  one  for  one  thousand  dollars,  which  was  assigned 
to  defendant.  Spates,  and  by  him  was  assigned  to  the  plaintiff^ 
the  Bank  of  West  Virginia,  on  the  second  day  of  November,  1888, 
for  the  sum  of  nine  hundred  and  seventy-five  dollars.  The  other 
order  was  for  one  thousand  dollars,  and  was  assigned  by  Wil- 
liams to  the  Merchants'  National  Bank  of  West  Virginia  on  the 
ninth  day  of  January,  1889,  for  the  sum  of  nine  hundred  and 
sixty  dollars.    Both  assignments  were  by  indorsement  in  blank. 

Section  8  of  article  10  of  the  constitution  prohibits  the  in- 
curring of  any  indebtedness  by  a  county  court  which  cannot  be 
paid  out  of  the  funds  on  nand  and  the  levy  for  the  current  fiscal 
year,  unless  all  questions  connected  with  the  contracting  of  such 
debt  shall  have  been  first  submitted  to  a  ^^  vote  of  the  people. 
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and  have  received  three-fifths  of  all  the  votes  cast  for  and  against 
the  same:  Code  1891,  p.  46.  Therefore,  without  such  vote,  a 
county  court  cannot  hind  the  levies  of  future  years,  and  the  as- 
signee of  such  indehtedness  has  no  greater  rights  to  enforce  pay- 
ment thereof  than  his  assignor:  Davis  v.  Wayne  County  Court 
<1893),  38  W.  Va.  105.  See  Beard  v.  Hopkinsville,  95  Ky.  239; 
44  Am.  St.  Eep.  222,  and  notes,  for  an  exhaustive  review  of 
cases  0^  the  suhject. 

On  the  ninth  day  of  Fehruary,  1894,  the  county  court  for  the 
first  time  refused  to  pay  these  outstanding  orders,  and  notified 
the  assignees  of  such  refusal. 

The  general  issue  and  the  statute  of  limitations  were  pleaded, 
the  plaintiff  demurred  to  the  evidence,  and  the  court  gave  judg- 
ment for  the  defendant. 

The  assignment  was  made  on  the  second  day  of  November, 
1888,  and  this  suit  was  commenced  on  the  thirtieth  day  of 
March,  1894,  so  that  if  the  cause  of  action  arose  at  the  date  of 
the  assignment,  five  years  having  elapsed  hef  ore  the  suit  was  in- 
stituted, it  was  barred  by  the  statute  of  limitations,  and  there 
could  be  no  recovery.  The  case  of  Mackie  v.  Davis,  2  Wash.  219, 
1  Am.  Dec.  482,  was  decided  in  1796,  and  has  been  a  leading  case 
in  Virginia  and  in  this  state  on  the  general  doctrine  of  the  as- 
signment of  non-negotiable  instruments,  and  the  general  doctrine 
there  discussed  has  from  that  day  to  this  been  followed,  expand- 
ed, and  applied  in  many  cases.  For  citation  and  discussion  of  the 
Virginia  cases,  see  2  Robinson's  Practice,  270,  276,  et  seq.;  1  Bar- 
ton's Law  Practice,  235,  321.  As  to  the  transfer  of  bills  and 
notes  by  assignment,  see  1  Daniel  on  Negotiable  Instruments, 
715,  et  seq.  The  assignment  may  be  by  delivery  and  writing  the 
name  of  the  assignor  across  the  back  of  the  instrument.  This 
does  not  transfer  the  legal  title,  but  the  assignee,  the  equitable 
owner,  may  sue  in  his  own  name  by  virtue  of  the  statute.  The  as- 
signor warrants  by  implication,  unless  it  is  otherwise  agreed  that 
it  is  a  valid  and  subsisting  debt,  and  that  the  maker  of  the  in- 
strument is  solvent,  or  will  be  when  the  claim  falls  due:  See 
Slifer  V.  Howell,  9  W.  Va.  391-397,  and  cases  cited;  Jackson  v. 
Hough,  38  AV.  Va.  236.  See  Nichols  v.  Porter,  2  W.  Va.  13;  94 
Am.  Dee.  501.  As  a  general  ^*  rule,  the  assignee  cannot  re- 
cover from  the  assignor  the  amount  paid  for  the  assignment,  un- 
less due  diligence  is  used  without  effect  against  the  debtor.  But 
in  no  case  is  it  necessary  to  pursue  the  debtor,  if  it  be  clear  that 
such  pursuit  would  be  unavailing,  as  if  the  debtor  be  insolvent  at 
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the  time  of  the  assignment,  or  when  the  instrument  falls  due,  or 
if  it  be  null  and  void:  See  Morrison  v.  Lovell  (1870),  4  W.  Va. 
546,  350.  If  the  assignee  attempts  to  excuse  himself  for  not 
€uing,  then  he  should  immediately  have  demanded  the  money 
from  the  assignor  with  an  offer  to  return  the  instrument  assign- 
■ed,  that  the  assignor  might  take  measures  to  recover  from  the 
maker;  Drane  v.  Scholfield  (1835),  6  Leigh,  386,  394,  Cabell,  J.; 
Wilson  v.  Barclay  (1872),  23  Gratt.  534,  542.  See  Thompson  v. 
Oovan  (1853),  9  Gratt.  695,  and  cases  cited  699. 

It  may  be  said  that  the  assignor,  by  implication,  warrants  that 
the  face  of  the  order  is  a  true  description  of  its  character;  that 
it  is  genuine;  that  he  is  a  lawful  holder,  having  a  valid  title,  and 
A  right  to  transfer  it;  but  that  here,  the  county  order  being 
drawn  upon  and  payable  out  of  levies  yet  to  be  laid  in  years  yet 
to  come,  thereby  creating  a  debt  without  a  vote  of  the  voters  of 
the  county,  and  for  that  reason  unconstitutional  and  void,  show- 
ed upon  its  face  that  it  was  invalid,  and  not  a  charge  upon  the 
county,  and  that  the  plaintiff,  the  assignee,  was  presumed  to 
know  the  law,  and,  in  the  absence  of  fraud  and  misrepresenta- 
tion, could  not  recover  the  price  paid  the  defendant:  See  Christy 
V.  Sullivan  (1875),  50  Cal.  337;  19  Am.  Rep.  655;  Otis  v.  Cullum 
<1875),  92  U.  S.  447;  Littauer  v.  Goldman  (1878),  72  N.  Y.  506; 
^8  Am.  Eep.  171;  1  Daniel  on  Negotiable  Instruments,  sees.  730 
a,  734  a;  Rogers  v.  Walsh,  12  Neb.  28;  that  the  assignee  got  all 
he  knowingly  contracted  for,  and  therefore  he  cannot  say  he  got 
no  consideration,  or  that  the  consideration  has  failed,  although 
the  county  order  has  turned  out  to  be  of  no  value:  See  Newmark 
on  Sales,  sec.  388,  note  5.  I  do  not  deem  it  necessary  to  discuss 
this  question  further.  I  understand  the  law  in  this  state  to  be 
that  when  the  assignor  put  his  name  across  the  back  of  this  in- 
valid order  he  guaranteed  that,  notwithstanding  its  apparent  in- 
validity, it  would  be  paid  if  the  assignee  used  due  diligence  to 
collect  it,  *^  and,  if  not  paid  when  due,  he  would  refund  the 
money,  with  its  interest;  in  other  words,  that  he  would  make  it 
good.  That  the  assignment  of  the  county  order  was  a  new  con- 
tract, founded  upon  a  new  and  valuable  consideration,  and  that 
it  was  not  rendered  invalid  by  reason  of  the  invalidity  of  the 
order.  Such  is  the  ruling  in  the  case  of  Morrison  v.  Lovell,  4 
W.  Va.  346.  It  stands  alone  upon  a  new  and  separate  considera- 
tion, giyen  for  a  county  order  which  was  issued  against  law;  not 
as  evil  in  its  nature,  but  only  as  a  thing  prohibited  to  be  issued 
by  the  county  court:  See  Lemon  v.  Grosskopf,  22  Wis.  447;  99 
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Am.  Dec.  62,  note.  WTien  the  right  of  action  accrues  to  the  as- 
signee to  recover  back  his  purchase  money,  the  statute  of  limita- 
tions begins  to  run.  This  does  not  depend  upon  the  time  when 
B  person  ignorant  or  neglectful  of  his  rights  may  come  to  a 
knowledge  of  them  (Thomas  v.  White  (1833),  3  Litt.  177;  14  Am. 
Dec.  56),  unless  such  ignorance  or  neglect  is  owing  to  the  con- 
duct of  the  assignor;  Jordan  v.  Jordan  (1826),  4  Greenl.  175;  16 
Am.  D^.  249;  Case  of  Broderick's  Will,  21  Wall.  503,  513; 
Townsend  v.  Eichelberger,  51  Ohio  St.  213, 

In  an  action  for  deceit  in  the  sale  of  property,  the  cause  of 
action  accrues  at  the  time  of  the  completion  of  the  sale,  and  tho 
titatute  of  limitations  begins  to  run  at  once:  Eice  v.  White  (1833), 
4  Leigh,  474.  The  same  rule  must  apply  in  the  assignment  of 
an  invalid  county  order.  There  is  a  breach  at  once  of  the  im- 
plied warranty  that  it  is  a  valid  subsisting  claim.  The  right  of 
action  accrues  immediately,  and  the  fact  of  the  vendee's  inabil- 
ity then  to  ascertain  the  quality  or  condition  of  the  property  will 
not  change  the  rule:  See  Buswell  on  Limitations  of  Actions,  sec. 
176,  and  cases  cited.  The  breach  of  warranty  of  the  validity  of 
the  order  then  occurred.  The  failure  of  consideration  may  be 
said  to  be  then  complete,  because  none  was  received,  and  the 
right  accrued  to  the  assignee  to  recover  back  the  money  paid  by 
action  for  money  had  and  received:  See  Jackson  v.  Hough,  38 
W.  Va.  236.  Against  such  demand  the  period  under  the  statute 
of  limitations  is  five  years,  and  it  begins  on  the  receipt  of  the 
money,  for  that  is  the  breach  of  the  contract  of  implied  war- 
ranty. It  is  not  deferred  until  damages  ensue:  See  13  Am.  ^^ 
&  Eng.  Ency.  of  Law,  722,  and  cases  cited  in  note  4;  1  Eobinson'a 
Practice,  480.  And  if  there  is  anything,  such  as  concealment  or 
other  conduct  of  the  assignor  or  other  thing,  that  will  take  the 
case  out  of  the  statute,  it  can  only  be  availed  of  by  stating  it  in 
a  replication  to  the  plea  of  the  statute:  Short  v.  McCarthy,  3 
Barn,  &  Aid.  626;  1  Robinson's  Practice,  480,  et  seq.;  Rice  v. 
White,  4  Leigh,  474.  See  1  Wood's  Limitations  of  Actions,  sec. 
140;  Leather  Manufacturers'  Bank  v.  Merchants'  Bank  (1888), 
128  U.  S.  26;  Clapp  v.  Pinegrove  Tp.,  138  Pa.  St.  35;  Buswell  -^n 
Limitation  of  Actions,  sees.  176,  173;  East  India  Co.  v.  Paul,  1 
Eng.  L.  &  Eq.  44;  Angell  on  Limitations,  6th  ed.,  sec.  137,  note; 
Bank  of  United  States  v.  Daniel,  12  Pet.  32.  The  law  makc^-  no 
postponement,  and,  if  the  assignor's  contract  or  conduct  author- 
ized any,  the  assignee  must  plead  and  prove  it.  The  substance  of 
the  statute  is,  every  action  to  recover  money,  which  is  founded  on 
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such  contract  as  this,  shall  be  brought  within  five  years  next 
after  the  right  to  bring  the  same  shall  have  first  accrued:  See 
Code  1891,  e.  104,  sec.  6,  p.  727.  This  order,  on  its  face,  was  not 
payable  before  the  first  day  of  August,  1889,  for  that  was  the 
earliest  period  at  which  the  sheriff  could  begin  to  collect  the  levy 
of  1889,  and  out  of  the  levy  of  that  year  it  was  made  payable  on 
its  face.  Therefore  the  plain  meaning  of  the  contract  of  assign- 
ment, taking  the  order  as  valid,  would  be  that  the  assignor  was 
not  to  be  called  on  to  make  the  order  good  before  that  date.  I 
see  no  reason  why,  if  valid,  it  should  not  be  given  a  construction 
so  obviously  in  accord  with  what  would  in  that  event  seem  to  be 
the  manifest  intention  of  the  parties.  And  this  view  is  sustained 
by  some  authorities.  It  was  assigned  and  accepted  on  the  theory 
that  it  would  be  paid  when  it  fell  due,  not  before,  for  many  of 
them  had  been  paid,  and  the  sheriff  said  he  would  pay  this  one: 
See  Calhoun  v.  Delhi  etc.  E.  R.  Co.  (N.  Y.,  1890),  24  N.  E.  Rep. 
27.  But  the  assignee  had  the  right  at  any  time  to  treat  the  order 
as  invalid,  and  sue  to  recover  back  the  purchase  money,  and  this 
he  has  seen  fit  to  do,  treating  the  money  received  by  the  assignor 
as  money  had  and  received  to  his  use,  and  thereby  treating  the 
implied  warranty  of  validity  as  broken  instanter:  Jackson  v. 
Hough,  38  W.  Va.  236.  The  contracting  **  parties  treated  it  in 
fact  as  a  valid  debt.  The  law  says  it  is  invalid,  and  it  so  appears 
upon  its  face,  and  knowledge  thereof  must  be  imputed  to  both  the 
parties;  hence  the  two  different  lines  of  argument.  That  part  of 
the  contract  which  comes  in  by  operation  of  law  must  qualify  or 
suppress  the  implication  that  the  assignee  must  wait  until  the 
void  order  is  due  and  payable  before  he  can  sue  to  recover  back 
his  money  as  paid  without  consideration:  See  Leather  Manufac- 
turers' Bank  v.  Merchants*  Bank,  128  IT.  S.  26;  Keener  on 
Quasi  Contracts,  142.  Such  is  the  rule  as  settled  by  the  weight 
of  authority  as  I  understand  it,  and  upon  principle  it  seems  to  be 
well  founded,  although,  like  all  general  rules,  liable  to  produce 
some  hardship;  but  we  must  take  care  that  hard  cases  do  not 
make  bad  law.  Without  some  such  rule,  we  would  be  left  at  sea, 
without  anything  to  go  by  except  the  varying  circumstances  of 
each  particular  case,  which  is  tantamount  to  having  no  general 
rule  at  all.  The  rule,  as  we  have  seen,  is  subject  to  the  excep- 
tion that  by  contract  or  conduct  the  complete  right  of  action  may 
be  made  to  accrue  at  a  different  time:  See  1  Wood's  Limitations 
of  Actions,  sees.  117-119,  note  8;  1  Robinson's  Practice  (New), 
477;  2  Robinson's  Practice,  275,  276. 
am.  St.  R«p.,  You  LVL— 68 
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I  think  the  trouble  with  plaintifiE's  case  is,  that  in  bringing 
its  suit  it  went  upon  that  part  of  the  contract  of  assignment  im- 
ported into  it  by  operation  of  law  by  reason  of  the  invalidity  of 
the  thing  assigned,  giving  the  assignee  right  of  action  instanter 
to  recover  his  money  back  as  paid  without  consideration,  and 
therefore  had  and  received  by  the  assignor  to  his  use,  and  in  this 
I  lay  no  stress  on  the  mere  form  of  the  action.  But  when  the  as- 
signee comes  to  answer  the  plea  of  the  statute  of  limitations,  then 
it  wishes  to  go  by  the  otherwise  manifested  intention  of  the  par- 
ties that  there  was  to  be  no  right  of  recourse  until  the  county 
order  became  due  and  payable,  which  necessarily  implied  that  the 
order  was  treated  as  a  valid  and  subsisting  debt,  whereas,  on  the 
•contrary,  such  implication  must  be  regarded  as  overridden  by 
the  fact  that  the  law  imputes  to  each  of  the  contracting  parties 
knowledge  that  the  order  is  null  and  void.  What  facts  does  the 
evidence  show  which,  if  pleaded  by  replication  in  avoidance  of 
the  plea  of  the  statute,  could  ^^  have  been  held  sufficient?  1. 
The  county  court  accepted  the  work,  laid  the  levies  to  pay  for  it, 
paid  all  except  this  order  and  another  of  like  amount,  and  the 
sherifE  kept  promising  to  pay  this  one  until  ninth  day  of 
February,  1894.  The  county  court  entered  an  order  declining  to 
pay  this  order,  for  the  reason  given  that  it  was  issued  contrary  to 
the  constitution  of  the  state,  and  therefore  null  and  void;  and 
the  sheriff  was  directed  not  to  pay  it  on  pain  of  having  the  same 
disallowed  in  his  settlement  with  the  court,  and  of  this  order  the 
plaintiff  had  notice.  2.  That  the  county  order  in  question  was 
not  payable  until  first  day  of  August,  1889,  that  being  the 
earliest  date  at  which  the  sheriff  could  begin  to  collect  the  taxes 
of  1889,  and  from  that  date  five  years  had  not  elapsed  before  the 
bringing  of  the  suit,  3.  The  banks  at  Clarksburg  were  remote 
from  the  county  of  Eoane.  The  assignee  knew  that  the  order 
was  issued  in  violation  of  the  state  constitution,  for  it  showed 
such  invalidity  on  its  face.  This  is  imputed  as  irm+ter  of  law,  and, 
if  the  bank  saw  fit  to  let  it  lie  for  five  years  and  five  months,  in 
the  hope  or  expectation  that  it  would  be  paid,  it  did  it  at  its  own 
risk.  It  knew  that  no  suit  could  be  maintained  on  it.  It  was 
therefore  useless  to  wait  until  August,  1889,  for  the  sole  cause 
of  action  was  the  want  of  consideration,  because  the  county  order 
assigned  to  the  plaintiff  was  not  a  valid  subsisting  debt  at  the 
time  of  the  assignment.  Then  arose  plaintiff's  only  cause  of  ac- 
tion, and  the  only  one  on  which  it  based  its  suit,  and  it  was  not 
compelled  to  wait  until  August  1, 1889,  to  see  whether  the  coun- 
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tj  court  would  pay,  without  being  under  any  legal  obligation  to 
"do  so;  and,  if  the  bank  saw  fit  to  do  so,  it  did  not  change  the  time 
when  the  law  says  the  right  of  action  arose  on  the  assignment  of 
an  illegal  and  invalid  instrument,  which  at  no  time  could  be  col- 
lected by  a  suit,  but,  if  paid  at  all  at  any  future  time,  it  would 
be  matter  of  favor,  and  not  of  legal  right,  or  in  discharge  of  any 
l^gal  obligation.  Can  there  be  any  question  that  the  assignee 
then  had  the  right  to  bring  such  a  suit  to  recover  back  the  money 
paid?  If  so,  the  statute  then  commenced  to  run,  and,  having 
commenced,  there  was  nothing  to  stop  or  suspend  its  running: 
Handy  v.  Smith,  30  W.  Va.  195.  ^**  As  to  the  assignee  being  re- 
mote from  the  county  of  Roane,  it  does  not  pretend  that  there 
was  any  fraud.  There  could  be  no  concealment  of  the  main 
fact.  Parties  cannot  thus,  by  their  seclusion  from  the  means  of 
information,  claim  exemption  from  the  laws  which  control  hu- 
man affairs,  and  set  up  a  right  to  open  up  all  the  transactions  of 
the  past:  Case  of  Broderick's  Will,  21  Wall.  503,  519. 

This  case  does  not  impress  me  as  a  hard  one  on  the  assignee, 
quite  apart  from  the  statute  of  limitations;  and  upon  an  equi- 
table view  of  the  case,  such  as  may  properly  be  taken  in  this 
equitable  action,  I  think  the  court  was  right  in  saying  that  the 
law  of  the  case  upon  the  facts  proved  was  for  the  defendant.  I 
cannot  but  think  that  if  the  defendant  had  kept  the  order,  or  it 
had  been  returned  to  him  in  1890  or  1891,  he  would  have  got 
the  money.  He  would  have  used  ordinary  diligence  to  collect  it, 
and  it  would  have  been  paid  long  before  the  ninth  day  of  Feb- 
ruary, 1894,  and  there  would  have  been  no  occasion  for  the  order 
of  the  county  court  entered  on  that  day.  The  evidence  tends  to 
show  the  assignee's  neglect  to  obtain  such  voluntary  payment 
when  it  was  in  its  power  to  do  so.  It  was  not  until  February  or 
March,  1894,  that  defendant  was  informed  that  the  order  had  not 
been  paid,  and  payment  thereof  demanded  of  him;  and  up  to  that 
time  he  had  never  seen  it  or  heard  a  word  about  it.  Wliat  has 
the  assignee,  the  bank,  to  say  upon  this  subject — as  to  the  dili- 
gence used  to  collect  this  order?  Some  time  in  the  latter  part  of 
1893  or  first  of  1894,  it  was  sent  to  the  cashier  of  the  Bank  of 
Spencer,  Roane  county,  who  replied  by  letter:  'TTou  may  look  for 
the  payment  of  it."  "The  sheriff  says  he  will  pay  it.*'  If  there 
was  any  other  effort  at  any  other  time  to  collect  it,  or  to  return  it 
to  the  assignor  and  let  him  collect  it,  evidence  of  such  fact  no- 
where appears. 

As  a  matter  of  fact,  the  claim  was  lost  by  the  negligence  of  the 
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assignee,  and  it  is  not  against  conscience  that  it  should  be  the  one 
to  lose.  It  now  says  that  it  was  not  bound  to  take  any  legal  steps, 
because,  the  order  being  invalid,  such  suit  would  have  been  un- 
availing. Granting  that,  why  did  it  not  make  a  return  or  a  timely 
offer  to  return,  the  order  to  the  assignor?  See  Drahe  v.  Scholfield, 
6  Leigh,  386,  394;  Wilson  ^^  v.  Barclay,  22  Gratt.  534.  It  did 
neither  during  these  five  years  and  five  months,  but  during  the 
latter  part  of  this  period — say  the  beginning  of  the  year  1894 — 
wrote  t\)  the  cashier  of  the  Spencer  bank  to  see  the  sheriff  about 
it. 

As  a  matter  of  law,  the  claim  sued  on  is  barred  by  the  statute 
of  limitations.  In  equity  and  good  conscience  it  is  barred  be- 
cause, as  a  matter  of  fact,  it  has  been  lost  by  the  negligence  of  the 
assignee. 

Judgment  aflSrmed. 

MUNICIPAL  CORPORATIONS— INDEBTEDNESS.— Under  a  law 
forbidding  a  municipality  to  incur  any  liability  for  any  pniTvosp  ex- 
ceeding in  any  year  the  income  and  revenue  thereof,  and  declaring 
that  the  trustees  shall  not  audit  any  liability  in  excess  of  the  avail- 
able money  in  the  treasui-y  that  may  be  legally  appropriated  for  such 
purpose,  a  contract  running  over  a  number  of  years,  and  which,  in  the 
aggregate,  requires  the  payment  of  more  money  than  will  be  in  the 
municipal  treasury  during  any  one  year,  but  under  which  the  annual 
payments  do  not  exceed  the  income  in  any  year  is  valid:  McBean  v. 
Fresno,  112  Cal.  159;  53  Am.  St.  Rep.  191,  and  note.  The  subject  of 
prohibitions  against  municipal  indebtedness  is  thoroughly  discussed 
in  the  extended  note  to  Beard  v.  Hoplcinsville,  44  Am.  St.  Rep.  229. 

LIMITATIONS  OF  ACTIONS.— IGNORANCE  does  not  stop  the 
running  ot  the  statute  of  limitations  from  the  time  the  cause  accrued, 
unless  it  Is  occasioned  by  some  improper  conduct  on  the  part  of  the 
defendant:  Extended  note  to  Alabama  etc.  Ry.  Co.  v.  Jones,  55  Am. 
St.  Rep.  494. 

NEGOTIABLE  INSTRUMENTS— LIABILITY  OF  ASSIGNOR  OP 
MUNICIPAL  WARRANT.— A  payee  of  a  negotiable  instruraent, 
transferring  it  by  mdorsement  either  before  or  after  maturity,  wheth- 
er it  be  strictly  commercial  paper  or  not,  as  town  orders,  thereby 
guarantees  the  genuineness  of  the  writing  and  the  validity  of  the 
promise:  Willis  v.  French,  84  Me.  93;  30  Am.  St.  Rep.  416,  and  note. 
The  indorser  of  a  town  order,  void  because  issued  without  authority, 
is  answerable  to  his  indorsee  in  an  action  for  money  had  and  re- 
ceived for  the  amount  paid  by  tlie  latter  to  the  former  thereof:  Fur- 
gerson  v.  Staples,  82  Me.  159;  17  Am.  St  Bep.  470. 
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RESULTING  TRUST.— WHEN  LAND  IS  PURCHASED  AND 
PAID  FOR  BY  ONE  PERSON,  but  the  conveyance  is  made  to  an- 
other, the  law  ordinarily  implies  a  trust  in  favor  of  the  former,  and 
fiuch  payment  and  purchase  may  be  proved  by  parol. 

A  RESULTING  TRUST  DOES  NOT  ARISE  in  favor  of  a 
person  who  furnishes  money  with  which  to  purchase  property,  the 
conveyance  being  tal^en  in  the  name  of  another,  if  there  is  a  legal 
and  moral  obligation  on  the  part  of  the  former  to  provide  for  the 
latter,  as  where  the  parties  are  wife  or  child  of  the  person  whose 
funds  have  been  so  employed.  The  presumption  that  under  such 
circumstances  no  trust  was  intended  is  one  of  fact,  and  not  of  law, 
and  may  be  rebutted  by  evidence  of  circumstances  tending  to  show 
the  existence  of  a  trust. 

EVIDENCE  TO  ESTABLISH  A  RESULTING  TRUST.— 
DECLARATIONS  OF  A  HUSBAND  after  the  death  of  his  wife  are 
not  sufficient  to  establish  a  resulting  trust  in  his  favor  in  land  pur- 
chased and  paid  for  by  him  and  by  his  direction  conveyed  to  her. 
Statements  made  by  both  at  the  time  of  the  purchase,  to  the  effect 
thai  the  husband,  being  in  business,  was  afraid  something  might  hap- 
pen to  him,  and  that  she  was  to  malie  a  will  by  which  the  property 
fchould  go  to  him  on  her  death,  tend  to  repel,  rather  than  to  establish, 
the  existence  of  a  resulting  trust  in  his  favor, 

N.  D.  Baker,  Jr.,  for  the  appellants. 

Flick  &  Westenhaver,  for  the  appellees. 

***  HOLT,  P.  On  appeal  from  a  decree  entered  by  the  circuit 
court  of  Berkeley  county,  on  the  twenty-third  day  of  January, 
1895,  holding  that  there  was  no  resulting  trust  to  the  husband, 
Abraham  C.  Tabler,  in  a  house  and  lot  which  he  bought  and  paid 
for,  but  had  conveyed  to  his  wife.  From  this  decree  the  defend- 
ants, Overton  C.  Tabler  and  others,  heirs  of  Abraham  C.  Tabler, 
appealed. 

In  1878,  Abraham  C.  Tabler  was  married  to  Susan  E.  Deck. 
Both  were  well  up  in  years,  and  neither  ever  had  any  children. 
She  had  nothing.  He  was  fairly  well  to  do.  Shortly  after,  viz., 
on  the  first  day  of  August,  1878,  the  husband  bought  of  Joseph 
Baker  Kearfoot,  for  the  sum  of  fifteen  hundred  dollars,  a  house 
and  lot  on  Burke  street,  in  the  town  of  Martinsburg,  and  caused 
Kearfoot  and  wife,  by  deed  of  that  date,  to  convey  the  same  to 
his  wife.  On  the  first  day  of  April,  1887,  husband  and  wife,  by 
deed  of  that  date,  sold  and  conveyed  this  property  to  Solomon 
Henkle  for  the  sum  of  two  thousand  four  hundred  and  fifty  dol- 
lars. With  nineteen  hundred  dollars  of  this  money  the  wife 
bought  the  house  and  lot  on  King  street,  which  was  conveyed  to 
her  by  James  H.  Wolf,  as  executor  of  the  will  of  John  M.  Wolf, 
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deceased,  by  deed  dated  the  fifteenth  day  of  February,  1887. 
This  is  the  house  and  lot  in  controversy. 

Susan  Tabler,  the  wife,  died  in  May,  1891,  leaving  no  issue 
and  no  will.  The  husband,  Abraham  C.  Tabler,  continued  to  oc- 
cupy the  King  street  house  until  about  the  twenty-seventh  day  of 
May,  1894,  when  he  departed  this  life  leaving  a  will.  The  heira 
at  law  of  the  wife  were  the  plaintiffs  Edward  C.  Deck  and  Fred- 
erick A.  Deck,  her  brothers  of  the  whole  blood,  and  the  plaintiff* 
"William  M.  Deck,  Sarah  E.  Lamar,  ^^*  a  brother  and  sister  of 
the  half  blood,  and  certain  children  and  grandchildren  of  her 
half-brother,  John  B.  Deck,  who  died  in  1877.  By  deed  dated 
the  nineteenth  day  of  August,  1892,  the  half-brother,  William  M» 
Deck,  and  the  half-sister,  Mrs.  Lamar,  sold  and  conveyed  all  their 
interest  in  the  real  estate  in  question  to  the  surviving  husband. 
Li  the  will  of  Abraham  C.  Tabler  there  was,  inter  alia,  the  fol- 
lowing: "From  the  proceeds  of  the  interest  that  I  have  or  may 
have  in  the  house  and  lot  on  King  street,  in  Martinsburg,  it  is  my 
will  that  the  bill  of  Dr.  N.  D.  Baker,  due  for  services  rendered  my 
wife  during  her  lifetime,  be  paid,  and  that  the  tombstones  placed 
ai  her  grave  be  paid  out  of  the  same  fund  if  possible,  and  that  the 
remaining  portion,  whatever  it  may  be,  be  paid  to  the  use  and 
benefit  of  the  trustees  of  the  Trinity  Episcopal  Church  of  Mar- 
tinsburg, W.  Va.,  to  use  the  same  for  the  use  and  benefit  of  the 
church  as  they  may  wish." 

This  suit  was  brought  to  partition  the  property  by  selling  the 
same  and  dividing  the  proceeds.  The  trustees  of  the  church  do 
not  answer,  and  do  not  seem  to  set  up  any  claim,  leaving  it  to  go,, 
whatever  the  interest  may  be,  to  the  heirs  at  law.  The  infant  de- 
fendants answer  by  guardian  ad  litem.  The  adult  defendants, 
the  heirs  at  law  of  the  husband,  answer  and  say  that  the  wife 
never  had  the  beneficial  ownership  of  the  house  and  lot  of  which 
xfihe  died  seised;  that  the  husband  bought  and  paid  for  the  house 
and  lot  on  Burke  street;  that  he  consented  to  the  sale  thereof 
to  Henkle;  and  joined  in  the  deed  of  conveyance;  that  the  pur- 
chase money  paid  therefor  to  his  wife  was  a  trust  fund  remaining^ 
in  her  hands  for  the  benefit  of  the  husband,  that  as  such  trustee 
she  bought  with  the  trust  money  the  house  and  lot  on  King 
street,  taking  the  conveyance  of  the  legal  title  to  herself,  but  hav- 
ing no  beneficial  ownership;  but  at  all  times  held  the  same  as 
trustee  for  the  use  of  her  husband;  that  at  the  death  of  the  wife,, 
the  legal  title  vested  in  her  heirs  at  law  as  trustees  for  the  hus- 
band; and  that  he  occupied  it  as  such  beneficial  owner. 
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Where  land  is  purchased  and  paid  for  by  one  person,  and  the 
conveyance  is  taken  to  another,  the  law  will  imply  a  trust  for  the 
benefit  of  the  former,  and  such  purchase  and  ^'^^  payment  may 
be  proved  by  parol:  Bank  v.  Carrington  (1836),  7  Leigh, 
666;  Smith  v.  Patton,  12  W.  Va.  541;  McGinnis  v.  Curry,  13  W. 
Va.  29-64;  Murry  v.  Sell,  23  W.  Va.  475.  It  is  raised  by  law,* 
from  the  presumed  intention  of  the  parties,  and  the  natural 
equity,  that  he  who  furnishes  the  means  to  acquire  the  property 
shall  enjoy  its  benefits:  Jackson  v.  Jackson,  91  U.  S.  122,  125. 
It  goes  in  strict  analogy  to  the  rule  of  the  common  law  that, 
where  a  feoffment  was  made  without  consideration,  the  use  re- 
sulted to  the  f  coffer.  But  it  does  not  arise  where  there  is  an  obli- 
gation, legal  or  moral,  to  provide  for  the  grantee,  as  husband  for 
wife,  or  parent  for  child;  for  in  such  case  there  arises  the  contrary 
presumption  of  a  gift  or  advancement-  for  the  benefit  of  the  gran- 
tee: Dyer  v.  Dyer  (1788),  2  Cox,  92;  1  White  and  Tudor's  Lead- 
ing Cases  in  Equity,  314;  Lockhard  v.  Beckley  (1877),  10  W.  Va. 
87.  But  extrinsic  evidence,  either  written  or  parol,  is  admissible 
on  behalf  of  the  father  (or  husband)  to  rebut  this  presumption, 
and  to  show  that  a  trust  results  in  his  favor:  McClintock  v.  Lois- 
seau,  31  W.  Va.  865,  869.  The  presumption  is  one  of  fact  and 
not  of  law,  and  may  be  rebutted  by  evidence  or  circumstances: 
Hamilton  v.  Steele  (1883),  22  W.  Va.  348,  354.  See  Pusey  v. 
Gardner,  21  W.Va.  469;  Sheffer  v.  Fetty,  30  W.  Va.  248;  Heiskell 
V.  Trout,  31  W.  Va.  810;  Smith  v.  Turley,  32  W.  Va.  14.  See, 
also,  Thornton  on  Gifts,  sec.  244,  et  seq;  10  Am.  &  Eng.  Ency. 
of  Law,  5,  et  seq;  Neil  v.  Keese  (1849),  5  Tex.  23;  51  Am.  Dec. 
746,  751,  note;  Hill  on  Trustees,  144;  1  Lewin  on  Trusts,  143;  1 
Perry  on  Trusts,  sec.  143;  Flint  on  Trusts,  sec.  63;  Eeynolds  v. 
Sumner  (111  Sup.  Ct.,  Oct.  1888),  14  N.  E.  Eep.  661;  EUey  v. 
Martinelli,  97  Cal.  575;  33  Am.  St.  Rep.  209. 

The  presumption  of  gift  or  advancement  being  a  question  of 
the  purchaser's  intention,  it  may  be  repelled  by  evidence;  but  by 
what  kind  of  evidence?  This  presumption  has  become  a  well- 
established  rule  of  property,  and  is  not  to  be  frittered  away  by 
mere  refinements:  Dyer  v.  Dyer,  2  Cox,  92;  1  White  and  Tudor's 
Leading  Cases  in  Equity,  314,  319;  Finch  v.  Finch,  15  Ves.  43, 
50.  Evidence  antecedent  to  or  contemporaneous  with  or  imme- 
diately after  the  purchase,  so  as  to  form  a  part  of  the  same  trans- 
action, may  be  admitted  to  rebut  it.  Subsequent  declarations,  ex- 
cept so  far  as  they  prove  intentions  ^^®  at  the  time,  are  inadmis- 
sible, for  the  question  is  not  what  did  the  wife,  but  what  did  the 
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husband,  mean  "by  the  purchase  and  conveyance?  See  Fowkes  v. 
Pascoe,  L.  E.  10  Ch.  343;  Brett's  Cases  in  Modern  Equity,  275. 
See  Thornton  on  Gifts,  sec.  245,  and  cases  in  note  2,  sec.  246. 
You  have  only  to  prove  that  the  one  advancing  the  money  is  the 
husband  and  the  one  receiving  the  conveyance  is  the  wife.  The 
'good  consideration  exists,  and,  being  a  discharge  of  the  moral  ob- 
ligation to  support  and  provide  for  the  wife,  then  the  presump- 
tion arises,  so  well  established  as  to  be  a  landmark — a  rule  of  prop- 
erty. Plence,  the  evidence  to  rebut  it  must  be  of  as  explicit  a  na- 
ture as  is  required  to  establish  the  resulting  trust.  But  where 
there  is  once  convincing  evidence  to  rebut  the  presumption,  we 
can  no  longer  treat  it  as  a  presumption  raised  by  the  law,  but 
must  go  into  the  character  and  suificiency  of  the  evidence  pro 
and  oon,  as  establishing  his  intention  in  that  behalf  at  the  time 
as  a  question  of  fact. 

Bearing  in  mind  this  rule,  let  us  look  into  the  testimony  this 
record  presents.  The  greater  part  of  it — almost  all  of  it — is  made 
up  of  conversations  of  the  husband  after  the  death  of  the  wife. 
He  said  he  paid  for  it;  his  wife  did  not  have  five  dollars  when  he 
married  her;  no  one  owned  the  house  but  himself,  etc. — all  of 
which  is  incompetent,  and  when  taken  into  consideration  has 
no  convincing  power  that  when  the  conveyance  was  made  he 
then  intended  her  to  take  and  hold  in  trust  for  himself.  We  start 
with  the  concession  that  the  husband  paid  the  purchase  money. 
That  fact  needs  no  further  proof.  There  is  one  witness,  however, 
who  gives  us  what  was  said  at  the  time,  as  tending  to  explain  the 
meaning  and  purpose  of  what  was  done.  I  mean  Mr.  Kearfoot, 
from  whom  the  Burke  street  property  was  bought,  and  evidently 
the  friend  and  trusted  adviser  of  both  husband  and  wife.  He 
eays  that  Tabler,  the  husband,  had  a  store  at  the  time — was  a  re- 
tail merchant  of  some  sort.  "When  I  went  to  make  the  deed,  he 
said  the  deed  was  to  made  to  Mrs.  Tabler.  Mrs.  Tabler  told  me 
the  deed  was  to  be  made  to  her;  that  Mr.  Tabler  made  the  deed 
in  her  name  because  he  had  a  store  at  the  time,  and  was  fearful 
that  something  might  transpire  that  they  would  ^^"^  lose  their 
property.  The  deed  was  to  be  made  to  her,  and  she  was  to  make  a 
will  by  which  it  was  to  go  to  the  survivor;  she  told  me  afterward 
that  she  had  made  a  will,  as  above  stated.  I  was  very  intimate 
with  Mr.  and  Mrs.  Tabler.  After  she  sold  the  property  on  Burke 
etreet,  she  got  me  to  purchase  for  her  the  property  on  King  street, 
I  having  first  looked  at  the  property  for  her  with  a  view  to  mak- 
ing the  purchase.    I  paid  about  nineteen  hundred  dollars  for  the 
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property.  That  was  in  the  year  1886.  After  the  Eling  street  prop- 
erty was  purchased,  she  told  me  that  she  wished  me  to  write  her 
will,  as  she  had  destroyed  the  first  one  after  selling  the  Burke 
street  property.  As  to  how  she  wanted  it  written  she  mentioned 
but  one  item  she  wanted  put  in  it.  That  was  she  wished 
Dr.  Baker  to  have  about  four  hundred  dollars — that  is  three  hun- 
dred or  four  hundred  dollars.  What  else  she  was  intending 
to  do  with  it  she  never  said.  She  wished  me  to  do  it  some  time 
when  there  was  no  one  else  about  the  house.  I  went  several 
times,  but  there  was  always  somebody  there.  Consequently,  it 
was  never  written.  Mr.  Tabler  said  that  it  was  so  fixed  that  in 
case  there  should  be  a  break-up  in  his  business  they  would  still 
have  a  home;  that  the  deed  for  the  Burke  street  house  and  lot 
was  taken  in  her  name  in  order  to  provide  against  having  it  taken 
for  his  debts,  should  he  fail  in  the  business  in  which  he  was  then 
engaged."  They  were  both  up  in  years,  felt  themselves  to  be 
growing  old,  and  it  was  her  wish  and  his,  while  he  could,  to  fore- 
stall to  some  extent  the  vicissitudes  of  his  business  and  increasing 
years  by  having  this  property  conveyed  to  her,  thus  securing  to 
her  a  home  and  for  himself  a  shelter  in  old  age  from  financial  dis- 
aster, coming,  as  they  often  do  come,  together.  This  purpose,  the 
only  one  then  made  manifest  as  a  part  of  the  transaction,  so  far 
from  proving,  tends  to  repel  the  existence  of  a  resulting  trust;  for 
in  that  event  both  these  old  people  would  be  at  the  mercy  of  hia 
subsequent  creditors — the  very  thing  they  were  aiming  to  pro- 
vide against.  And  as  to  the  will — her  first  will,  which  she  de- 
tstroyed — the  law  itself  gave  him,  as  tenant  by  the  curtesy  in  her 
land,  all  that  she  had  intended  to  give,  viz.,  a  life  estate  therein, 
if  her  husband  survived  ^'*®  her.  That  he  had,  without  question 
or  disturbance,  during  his  life.  As  to  the  second  will,  which  she 
had  in  contemplation,  she  never  went  fax  enough  in  hei  disclos- 
ure of  intention  to  Mr.  Kearfoot  to  enable  us  to  form  anything 
more  than  the  merest  conjecture"  of  what  disposition  she  had  then 
in  her  mind  to  make.  My  conjecture  would  be  that  it  would 
have  been  to  him  for  life,  remainder  in  fee  to  some  of  her  own 
kin  and  not  to  his.  To  my  mind  this  testimony  of  their  confi- 
dential friend  tends  to  show,  not  a  resulting  trust  to  the  husband, 
but  the  intention  of  a  settlement  upon  the  wife.  They  had  just 
been  married.  He  was  engaged  in  the  hazardous  business  of 
keeping  a  retail  store  of  some  kind,  involving  more  or  less  the 
risk  of  failure.  Fearing  a  loss  in  business,  the  husband,  while  yet 
advent,  and,  may  we  not  say,  with  commendable  prudence,  saw 
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fit  to  provide  a  honie  for  his  wife  by  settling  upon  her  a  part  of 
his  real  estate.  She  dealt  with  it  aud  claimed  it  as  her  own  dur- 
ing a  period  of  fourteen  years  without  contradiction,  devised  it 
as  her  own  with  his  consent,  sold  and  conveyed  the  Burke  street 
house,  he  joining  in  the  deed,  used  a  part  of  the  proceeds  for  her 
own  purposes,  and  invested  the  residue  in  the  King  street  house, 
which  she  caused  to  be  conveyed  in  fee  simple  to  herself.  The 
rights  of  no  creditors,  prior  or  subsequent,  are  involved;  and,  as 
we  have  already  seen,  no  express  trust  was  created  or  assumed,, 
and  no  confidence  reposed  in  her  by  her  husband  was  abused. 
There  is  no  room,  anywhere  in  the  case,  as  made,  for  treating  her 
as  a  trustee  ex  maleficio. 

We  have  been  referred  to  four  cases  as  identical  in  all  material 
respects  with  the  case  in  hand,  in  each  of  which  there  was  held 
to  be  a  resulting  trust.  In  Cotton  v.  Wood  (1868),  25  Iowa,  43, 
the  court  found  that  the  land  bought  by  the  husband  was  con- 
veyed to  the  wife  under  the  express  parol  agreement  that  she 
should  convey  the  same  to  him  on  request.  A  resulting  trust 
can  only  arise  by  operation  of  law.  In  Wallace  v.  Bowen  (1856), 
28  Vt.  638,  the  proof  satisfied  the  court  that  the  deed  to  the  wife 
was  not  intended  as  an  absolute  gift.  The  statement  of  the  case 
shows  that  the  deed  was  directed  to  be  made  to  the  wife  under 
a  mistake  of  the  legal  effect  of  such  conveyance  to  ^^^  the  wife. 
In  Farley  v.  Blood  (1854),  30  N.  H.  354,  372,  the  court  found 
the  fact  to  be  that  Farley,  who  held  the  legal  title  as  trustee,  was 
to  hold  it  for  Mrs.  Blood,  the  wife  of  the  purchaser,  only  to  fur- 
nish the  wife,  Mrs.  Blood,  a  home  during  her  life,  and  that  it  was 
held  in  trust  for  the  husband  after  the  death  of  the  wife.  In  Mil- 
ner  v.  Freeman  (1882),  40  Ark.  62,  the  court  held  that  the  proof 
was  satisfactory  that  Milner,  the  husband,  did  not  intend  an  abso- 
lute gift  of  the  land  to  the  wife.  The  case  was  regarded  as  very 
much  like  Wallace  v.  Bowen,  28  Vt.  638.  In  this  case  the  avowed 
purpose  of  the  husband  in  having  their  home  conveyed  to  his  wife 
was  to  put  it  beyond  the  reach  of  possible  subsequent  creditors, 
should  financial  shipwreck  ultimately  overtake  him.  Trusts  are 
neither  created  nor  implied  by  law  to  defeat  the  intentions  of  do- 
nors or  settlers.  They  are  created  or  implied  or  held  to  result  in 
favor  of  dorors  or  settlers  in  order  to  carry  out  and  give  effect  to 
their  true  intentions,  expressed  or  implied:  Standing  v.  Bowring, 
L.  K.  31  Ch.  Div.  282.  And  the  principle  of  law  and  presumpfion 
tliat  a  purchase  in  the  nnme  of  a  wife  is  prima  fncie  n  piff  is  not  to 
be  frittered  away  by  mere  refinements,  for  such  presuniptioa  is  a 
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rule  of  property  so  well  established  as  to  have  become  a  landmark^ 
and  unless  it  is  mot  and  repelled  by  evidence,  full,  clear,  and  ex- 
plicit, the  safe  thing  to  do  is  to  leave  the  ownership  where  the  law 
has  placed  it. 
Decree  afiirmed. 


TRUSTS— RESULTING— WHEN  ARISE— If  real  property  Is  pur- 
chased  and  a  conveyance  taken  in  the  name  of  one  person,  while  thfr 
purchase  money  is  paid  by  another,  a  resulting  trust  arises  from  the- 
transaction  in  favor  of  the  person  thus  paying  the  purchase  price: 
Champliu  v.  Champlin,  136  111.  309;  29  Am.  St.  Rep.  323,  and  note; 
Tanney  v.  Tanney,  159  Pa.  St.  277;  39  Am.  St.  Rep.  678,  and  note. 
See,  further,  the  note  to  Reynolds  v.  Sumner,  9  Am.  St.  Rep.  530^ 
and  the  extended  note  to  Neile  v.  Keese,  51  Am.  Dec.  752. 

TRUSTS— RESULTING— WHEN  DO  NOT  ARISE.— Where  a  per- 
son maliing  a  purchase  of  land  in  the  name  of  another  and  paying  the 
consideration  himself  is  under  a  natural  or  moral  obligation  to  pro- 
vide for  the  person  in  whose  name  the  conveyance  is  talien,  no  pr©' 
sumption  of  a  resulting  trust  arises,  but  it  will  be  regarded  prima 
facie  as  an  advancement  for  the  benefit  of  the  nominal  purchaser: 
Dudley  v.  Bosworth,  10  Humph.  9;  51  Am.  Dec.  690;  Lislorf  v.  Hart» 
25  Miss.  245;  57  Am.  Dec.  203;  Diclilnson  v.  Davis,  43  N.  H.  647;  80 
Am.  Dec.  202;  extended  note  to  Neill  v.  Keese,  51  Am.  Dec.  754. 
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APPEAL,  WHO  MAY  TAKE.— A  PURCHASER  PENDENTE 
LITE  Is  not  entitled  to  appeal,  he  not  being  a  formal  party  to  the 
record. 

APPEAL  FROM  A  FINAL  DECREE  DOES  NOT  BRING  UP 
FOR  REVIEW  any  former  order  or  decree  from  which  a  separate 
appeal  might  have  been  talien  within  a  time  designated.  If  sucb 
time  has  been  permitted  to  lapse  without  the  taliing  of  an  appeal. 

LIS  PENDENS.— PURCHASERS  OF  REAL  PROPERTY 
AFTER  THE  RECORDING  OF  A  NOTICE  of  lis  pendens  are  as 
much  bound  by  the  decree  as  If  parties  to  the  suit. 

LIS  PENDENS— PURCHASERS  OF  REAL  PROPERTY, 
WHEN  LIABLE  FOR  RENTS.— Purchasers  of  real  property,  pend- 
ing a  suit,  are  liable  for  the  lents  thereof,  if  their  purchase  wa» 
made  for  the  purpose  of  hindering,  delaying,  or  defrauding  cred- 
itors. 

LIS  PENDENS  —  PURCHASER,  WHEN  CHARGEABLE! 
WITH  FRAUD.— If  the  facts  In  the  record  tell  a  pendente  lite  pur- 
chaser that  his  vendor  committed  fraud,  he  becomes  a  party  to  that 
fraud.  Hence,  If  he  purchases  under  a  trust  deed  pending  a  suit  to 
set  it  aside  for  fraud,  he  becomes  a  participant  In  such  fraud,  so 
far  as  the  complainants  In  that  suit  are  concerned. 

LIS  PENDENS  GIVES  NOTICE  ONLY  OF  THE  FACTS 
CONTAINED  IN  THE  RECORD  of  the  suit  to  which  It  relates  as 
It  was  when  the  party  effected  the  purchase,  and  only  for  the  pur- 
poses  of  that  suit,  aiid  for  the  benefit  of  the  parties  thereto. 
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A  MORTGAGEE  IN  POSSESSION  OR  HIS  ALIENEE,  not 
guilty  of  fraud,  is  not  ctiargeabie  witli  reuts  pending  a  suit  to  fore- 
close a  mortgage  or  trust  deed. 

FRAUD,  PARTICEPS  GRIMINIS.— Equity  will  not  help  oue 
guilty  of  fraud  against  auottier  guilty  in  tlie  same  transaction. 

A  PURCHASER  OF  PROPERTY  AT  A  JUDICIAL  SALE 
INCURS  A  LIABILITY  for  tlie  price  lie  agrees  to  pay,  provided 
proper  steps  are  talieu  to  enforce  it. 

A  PURCHASER  OF  PROPERTY  AT  A  JUDICIAL  SALE  Is 
not  liable  if  it  is  not  reported  to  the  court,  and  the  officer  making 
the  sale  ^ignores  it  and  proceeds  to  make  another. 

JUDICIAL  SALE,  HOW  ENFORCED.— If  a  judicial  sale  is 
reported  to,  and  confirmed  by,  the  court,  the  purchaser  may  be  com- 
pelled to  comply  with  its  terms,  and  the  order  of  the  court  for  such 
compliance  may  be  enforced  by  attachment  and  commitment  after 
an  order  of  the  court  made  directing  a  resale,  with  a  provision  that 
the  purchaser  shall  be  held  responsible  in  case  it  brings  less  than 
ills  bid. 

JUDICIAL  SALE.— BEFORE  DIRECTING  A  RESALE  FOR 
THE  PURPOSE  OF  CHARGING  THE  PURCHASER,  there  ouglit 
to  be  a  report  and  confirmation  of  the  sale  and  a  rule  upon  him  to 
comply  with  its  terms,  or  to  show  cause  why  the  property  should 
not  be  resold  and  he  held  responsible  for  the  difiCerence  between  the 
sum  at  which  he  agreed  to  buy  and  what  the  property  may  bring 
at  a  resale. 

JUDICIAL  SALE  —  PURCHASER,  WHEN  NOT  LIABLE 
FOR  LOSS  AT  RESALE.— If,  after  a  judicial  sale,  the  parties  agree 
that  the  property  may  be  resold,  the  sale  not  having  been  reported 
to,  nor  confirmed  by,  the  court,  and  upon  the  resale  it  is  purchased 
by  the  purchaser  at  the  first  sale,  he  is  not  liable  for  the  difference 
between  the  amount  realized  at  the  first  and  second  sales. 

Dayton  &  Dayton  and  F.  0.  Blue,  for  the  appellant. 

Samuel  Y.  Woods,  for  the  appellees. 

3*1  BEAN'N'OISr,  J.  B.  B.  Stout  brought  a  suit  in  equity  in  the 
circuit  court  of  Barbour  county  against  the  Philippi  Manufactur- 
ing and  Mercantile  Company,  a  corporation,  and  others,  to  re- 
cover a  debt  due  Stout  from  the  corporation,  alleging  that  said 
corporation  had  become  embarrassed  to  insolvency  and  that  it 
had  executed  a  deed  of  trust  upon  certain  personal  property  to 
secure  a  debt  to  the  Farmers'  Bank  of  Philippi,  and  later  a  deed 
of  trust  upon  all  its  real  estate  and  machinery  attached  thereto, 
to  secure  various  debts,  in  certain  order,  preferring  a  large  indebt- 
edness to  said  bank  over  Stout's  debt;  that  both  said  deeds  of 
trust,  for  certain  reasons  stated,  were  fraudulent  and  void  as  to 
creditors  other  than  the  bank;  and  that  the  bank  and  the  trustees 
were  participants  in  the  fraudulent  transactions  culminating  in 
and  including  said  deeds  of  trust. 

The  bill  prayed  that  said  deeds  of  trust  be  annulled,  and  the 
properties  of  the  corporation  subjected  to  the  payment  of  Stout's 
debt. 
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**^  Later,  other  creditors  of  the  said  corporation  brought  sev- 
eral separate  suits,  of  like  character,  to  recover  their  respective 
debts,  and  to  overthrow  said  deeds  of  trust  and  subject  the  said 
property  to  their  debts.  These  cases  were  jointly  heard,  and  a 
decree  dated  the  17th  of  March,  1888,  declared  both  of  said  deeds 
of  trust  fraudulent  and  void  as  to  Stout  and  other  general  credit- 
ors of  the  Philippi  Manufacturing  &  Mercantile  Company,  set 
them  aside,  and  also  the  sale  imder  one  of  them,  and  subjected 
the  said  real  estate  to  pay  certain  creditors — those  so  suing. 

The  trustees  in  the  deeds  of  trust  and  the  bank  were  parties  to 
these  suits,  and  Stout  recorded  a  notice  of  lis  pendens  of  his  suit, 
but  the  Douglasses  were  not  made  parties.  Later,  they  filed  a  pe- 
tition to  be  subrogated  to  a  lien,  and  later  still,  a  petition,  for 
rehearing,  but  otherwise  were  not  parties. 

I'ending  the  suits  the  trustees  under  the  deed  of  trust  convey- 
ing the  real  estate  sold  it  to  S.  C.  Douglass  and  T.  B.  Douglass, 
who  took  possession,  and  held  under  their  purchase  from  the  trus- 
tees until  it  was  sold  later  by  the  commissioners  under  the  decree 
above  mentioned.  Under  that  decree,  the  commissioners  sold  the 
property  to  S.  C.  Douglass,  but  he  did  not  complete  this  sale  by 
complying  with  the  terms  of  sale  prescribed  by  the  decree,  by 
giving  notes  with  security;  and  a  few  days  later,  by  consent  of  the 
parties  by  their  attorneys,  the  property  was  resold,  without  read- 
vertisement  or  order  of  resale,  and  purchased  by  S.  C.  Douglass  at 
a  price  less  by  twelve  hundred  and  fifty  dollars  than  his  former 
bid,  and  this  sale  was  reported  to  the  court  and  confirmed,  reserv- 
ing to  the  creditors  any  right  to  hold  Douglass  for  the  said  differ- 
ence. Both  sales  were  reported  by  separate  reports — filed,  it  seems 
at  the  same  time — and  both  heard  together.  Later,  the  Farm- 
ers' Bank  of  Philippi  moved  for  a  rule  against  Douglass  to  show 
cause  why  he  should  not  be  compelled  to  pay  the  said  difference 
between  his  first  and  second  bids  for  said  property.  Later,  a  de- 
cree was  entered  which  required  Douglass  to  pay  the  said  differ- 
ence, with  interest;  and  it  required  S.  C.  Douglass  and  T.  B. 
Douglass  to  pay  fifteen  hundred  dollars,  with  interest,  for  rents 
and  profits  of  **^  said  mill  property  from  the  date  of  their  pur- 
chase from  the  trustees  to  the  date  of  S.  C.  Douglass'  purchase  of 
it  of  the  commissioners  under  the  decree. 

From  this  last  decree,  dated  the  24th  of  February,  1894,  S.  C. 
Douglass  has  appealed.  T  have  stated  only  so  much  of  the  large 
record  as  I  deem  necessary  to  reflect  the  adjudication  of  law  made 
in  the  case. 
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The  appellant  assigns  errors  in  the  first  decree.  Neither  he 
nor  T.  B.  Douglass  was  a  formal  party  at  its  date.  S.  C.  Doug- 
lass became  quasi  a  party  at  later  date,  as  purchaser  under  the 
decree,  and  the  two  filed  two  petitions,  one  of  them  asking  re- 
hearing; and  S.  C.  Douglass  became  a  party  to  the  rule  to  compel 
him  to  pay  the  difference  between  his  two  bids.  As  such  pur- 
chaser, he  could  not  appeal  from  former  decree:  Per  Miller, 
Judge,  Blossom  v.  Milwaukee  etc.  R.  R.  Co.,  1  Wall.  655.  As  a 
pendente  lite  purchaser  he  could  not  appeal.  Those  under  whom 
such  a  purchaser  holds  represent  him:  Bennett  on  Lis  Pendens, 
sec.  325.  But  waiving  the  question  whether  otherwise  he  was  such 
a  party  as  can  assign  error  in  that  decree,  there  is  the  bar  of  time; 
precluding  review  of  any  error  in  that  decree — almost  seven 
years;  two  years  being  the  limitation:  Code,  c.  135,  sec.  3.  But 
counsel  says  that  an  appeal  from  a  final  decree  brings  up  for  re- 
view all  preceding  decrees  out  of  which  any  error  complained  of 
in  such  final  decree  has  arisen.  This  statement  is  too  broad.  An 
appeal  taken  in  time  from  a  decree  will  bring  up  for  review  every 
former  order  or~  decree  not  itself  appealable,  no  matter  when 
entered,  and  every  appealable  order  or  decree  entered  not  more 
than  two  years  before  the  appeal;  but  it  will  not  bring  up  for  re- 
view any  appealable  order  or  decree  entered  more  than  two  years 
before  the  appeal.  Nor  can  any  error  in  the  decree  or  order  ap- 
pealed from  in  time  be  reviewed,  if  that  error  be  solely  based  on 
an  appealable  order  or  decree  entered  more  than  two  years  before 
the  appeal.  The  error  in  the  former  decree  cannot  be  corrected, 
because  an  appeal  from  that  decree  itself  is  barred;  and  the  error 
in  the  later  decree,  though  the  appeal  be  within  two  years  from  its 
date,  cannot  be  corrected,  because  that  would  be  a  reversal  of  the 
former  decree,  and  thns  nullify  the  statute  defending  its  error. 
And  furthermore,  no  erroneous  ^**  decree  prio^r  to  such  appeal- 
able former  decree  can  be  reviewed:  Tiernan  v.  Minghini,  28  W. 
Va.  314;  Lloyd  v.  K.yle,  26  W.  Va.  534.  The  only  question,  then, 
is  whether  the  decree  of  March  17,  1888,  is  appealable.  Here  we 
can  have  no  trouble.  That  decree  adjudicated  the  principles  of 
the  cause — its  soul  and  substance — in  adjudicating  that  the  deeds 
of  trust  were  fraudulent  and  void;  setting  them  aside;  setting 
aside  the  sale  made  under  one  of  them  to  the  Douglasses;  decree- 
ing debts,  and  their  order  against  the  property;  and  subjecting  it 
to  sale:  Hoy  v.  Hughes,  27  W.  Va.  778;  Buster  v.  Holland,  27 
W.  Va.  510.  And  it  just  now  occurs  to  me,  as  the  decree  requires 
land  to  be  sold,  it  is  appealable,  nnder  the  letter  of  clause  7,  sec- 
tion 1,  chapter  135.    Indeed,  is  it  not  a  final  decree,  according  to 
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Core  V.  Strickler,  24  W.  Ya.  689?  No  matter  in  what  light  we 
may  view  the  decree  as  to  the  Douglasses,  an  appeal,  when  re- 
sorted to  to  reverse  or  avoid  a  decree,  is  under  the  limitation.  For 
these  reasons,  if  not  for  others,  we  cannot  look  into  that  decree  of 
March  17,  1888. 

We  will  now  look  into  the  decree  of  the  24th  of  February, 
18J>4.  The  questions  of  liability  for  rent,  and  difference  between 
S.  C.  Douglass'  first  and  last  bids,  were  not  passed  on  in  the  for- 
mer decree,  nor  did  that  decree  settle  principles  touching  them, 
or  from  which  the  liability  imposed  by  the  latter  decree  legally 
and  logically  resulted;  and  therefore  any  error  in  the  latter  de- 
cree imposing  liability  therefor  does  not  come  from  the  formw 
decree,  and  we  can  review  the  later  decree. 

Are  T.  B.  and  S.  C.  Douglass  liable  for  rent  while  they  occu- 
pied under  the  sale  under  the  deed  of  trust? 

Stout  recorded  a  notice  of  lis  pendens  before  the  sale  by  the 
trustees,  and  they  and  the  beneficiaries  under  the  trust  were  par- 
ties to  his  suit;  and,  though  the  Douglasses  were  not  formal  par- 
ties, they  are  as  fully  bound  by  the  decree  as  if  parties,  because 
pendente  lite  purchasers  from  the  trustees:  Lynch  v.  Andrews,  25 
"VV.  Ya.  751.  Just  as  the  decree  binds  the  trustees,  so  it  affects  the 
Douglasses.  They  stand  in  the  shoes  of  the  trustees,  and  their 
title  perishes  with  the  destruction  of  their  grantor's  title.  Then 
would  this  principle  bind  them  for  rents?  If  the  mill  company, 
the  debtor,  had  continued  in  possession,  it  could  not  be  charged 
with  ^^*  rents  pending -the  suit,  because,  if  a  mortgagor  or  gran- 
tor in  a  trust  deed  or  judgment  debtor  is  in  possession  pending 
suit  to  sell  the  land,  he  is  not  chargeable  with  rent;  and  if  the 
creditors  are  doubtful  of  the  adequacy  of  their  security,  and  want 
the  benefit  of  profits  until  a  sale  can  be  had,  they  must  get  an 
order  of  sequestration,  commonly  accomplished  by  appointment 
of  a  receiver:  Clarke  v.  Curtis,  1  Gra1:t.  289;  Childs  v.  Hurd,  32 
W.  Ya.  66;  Bank  of  Washington  v.  Hupp,  10  Gratt.  23.  In  the 
last  case.  Judge  Moncure  said  he  thought  this  principle  more  ap- 
plicable to  deeds  of  trust  than  to  mortgages. 

It  will  be  asked,  how  can  the  Douglasses  be  held  for  rents,  if 
the  mill  company  could  not  be?  If  they  were  purchasers  without 
imputation  of  fraud,  they  could  not  be  held  for  rents,  though 
purchasing  pending  the  suit:  13  Am.  &  Eng.  Ency.  of  Law,  898; 
Jacobs  V.  Smith,  89  Mo.  673.  If  claiming  free  from  fraud  aa 
alienees  of  the  debtor,  they  would  hold,  as  he,  without  liability 
for  rent.  A  pendente  lite  purchaser  has  no  privity  or  contract 
with  the  creditors.    But  entirely  different  is  it  with  ono  purchas- 
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ing  who  is  chargeable  with  fraud,  because  he  is  chargeable  with 
fraud.  Him  equity  regards  with  no  favor,  reimbursing  no  ex- 
penditures for  purchase  money  or  improvements,  and  charging 
him  with  rents  of  property  wrongfully  acquired  in  an  effort  to 
hinder,  delay,  and  defraud  creditors.  His  act  hindering  and  de- 
laying them  in  the  pursuit  of  their  debtor's  property  burdens  him 
with  its  mesne  profits.  He  is  holding  property  belonging  to 
them,  ^nd  is  made  a  trustee  for  them  by  equity,  and  can  get  no 
benefit  from  his  wrong:  Bump  on  Fraudulent  Conveyances,  610, 
612;  Wait  on  Fraudulent  Conveyances,  sees.  26,  27. 

Next,  can  fraud  be  imputed  to  the  Douglasses?  Likely  not,  a» 
an  actual,  mental  fraud  in  them;  but  in  law  they  are  chargeabl' 
with  fraud,  because  being  pendente  lite  purchasers,  they  ar 
cha  rgeable  with  everything  alleged  in  the  bill.  If  the  facts  in  tb 
record  tell  a  pendente  lite  purchaser  that  his  vendor  committ^.r, 
fraud,  he  becomes  a  party  to  the  fraud:  Davis  v.  Christiar,  It 
Gratt.  12,  point  9.  He  has  notice  of  facts  disclosed  by  the  r2Q- 
ord:  Bennett  on  Lis  Pendens,  sec.  92;  Arnold  v.  Casner,  22  W. 
Va.  444,  point  7.  Turning  then  to  Stout's  bill,  we  fin  a  it  alleg- 
ing that  the  deed  of  trust  ^*^  under  which  the  sale  t  j  the  Doug- 
lasses took  place  was  made  with  intent  to  hinder,  'lelay,  and  de- 
fraud creditors,  and  the  Douglasses  must  abide  by  the  decree  find- 
ing the  existence  of  such  intent.  In  short,  the  record  and  the 
decree  make  them  in  law  participants  in  actual  fraud  in  the  con- 
veyance: Arnold  v.  Casner,  22  W.  Ya.  444,  point  7;  Lynch  v.  An- 
drews, 25  W.  Va.  751.  So  the  Douglasses,  as  to  Stout's  rights, 
are  fraudulent  purchasers;  but  not  as  to  the  demands  of  othiii 
creditors  who'  sued,  as  they  filed  no  notices  of  lis  pendens.  The 
Stout  suit  was  for  his  debt  alone,  was  the  first  brought.  The 
others  were  separate  suits.  They  were  heard  together,  and  in  a 
joint  decree  the  fact  of  fraud  in  the  deed  of  trust  was  found  as 
to  the  different  debts  in  the  several  suits;  and,  if  the  sale  under 
the  trust  deed  had  been  after  this  decree,  we  would  have  the 
question  whether,  as  a  pendente  lite  purchaser  is  aff-octed  with 
information  conveyed  by  any  part  of  the  record,  ike  purchasers  at 
the  trust  sale  would  be  affected  with  all  information  imparted  by 
that  decree.  But  the  sale  was  before  that  decree,  and  as  a  lis  pen- 
dens gives  notice  only  of  the  facts  contained  in  the  record  of  the 
suit  to  which  it  relates,  as  it  is  when  the  party  affected  purchases, 
and  only  for  the  purposes  of  that  suit,  and  for  the  benefit  of  par- 
ties to  that  suit,  other  creditors  cannot  have  its  benefit  in  other 
suits:  Opinion  in  Newman  v.  Chapman,  2  Rand.  93;  14  Am.  Dec. 
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774,  and  note;  Van  Fleet  on  Former  Adjudications,  sees.  539, 
649;  Stone  v.  Connelly,  1  Met.  (Ky.)  652;  71  Am.  Dec.  499; 
French  v.  Loyal  Co.,  5  Leigh,  627.  And,  besides  this  point,  the 
sale  of  the  mill  paid  the  Stout  debt  and  other  assailing  creditors; 
and,  the  scope  of  the  liability  imposed  by  the  notice  of  lis  pen- 
dens being  satisfied,  there  is  no  ground  for  calling  on  the  Doug- 
lasses to  account  for  rent.  They  are  not  proven  to  have  had  no- 
tice in  fact  of  fraud,  but  only  constructively,  by  the  effect  of  the 
notice  of  lis  pendens.  They  are  not  fraudulent  alienees  beyond 
the  Stout  demands,  and  hence  they  fall  under  the  rule  stated 
above — that  a  mortgagor  in  possession,  or  his  alienee,  not  guilty 
of  fraud,  is  not  chargeable  with  rents  pending  suit;  just  as  the 
second  deed  of  trust  creditor  was  not  held  liable  in  Bank  of  Wash- 
ington V.  Hupp,  10  Gratt.  23,  though  he  took  with  notice  of  the 
prior  trusts,  while  here  there  is  no  notice.  And  particularly  the 
bank  ^^'^  cannot  ask  the  Douglasses  to  pay  rent  to  satisfy  its 
debts,  as  it  is  a  more  active  agent — the  primal  author  of  the 
fraudulent  transaction — and  is  convicted  as  such  by  the  decree, 
and  equity  will  not  help  one  guilty  of  fraud  against  another 
guilty  in  the  same  transaction:  Kanawha  Valley  Bank  v.  Wilson, 
25  W.  Va.  243. 

Another  reason  against  holding  the  Douglasses  for  rent  is  that 
there  is  no  pleading  on  which  to  base  it.  How  do  we  know  by 
the  pleadings  that  they  purchased,  or  were  in  possession?  No 
pleading  mentions  it,  except  a  petition  filed  by  them  to  rehear. 
The  commissioner's  report  simply  mentions  it,  but  that  is  no 
pleading.  I  do  not  think  this  petition  would  make  the  rent  mat- 
ter a  proper  subject  for  relief  in  connection  with  the  report. 

Another  question  is,  Can  S.  C.  Douglass  be  held  for  the  differ- 
ence between  the  sum  for  which  the  property  was  knocked  off  to 
him  at  the  first  sale  under  the  decree,  and  that  at  which  he  pur- 
chased at  the  second  sale  under  the  decree?  If  so,  in  what  mode 
of  proceeding? 

Undoubtedly,  when  one  becomes  a  purchaser  at  a  judicial  sale 
by  having  the  property  knocked  off  to  him,  he  incurs  a  liability 
for  the  price  he  agreed  t-D  pay,  though  he  does  not  comply  with 
the  terms  of  sale  under  the  decree,  as  by  giving  notes  with  secur- 
ity, or  other  terms,  provided  proper  steps  be  taken  to  enforce  thia 
liability.  When  the  purchaser  fails  to  comply  with  terms,  I  think 
the  commissioner  may  ignore  his  bid,  if  he  thinks  it  worthless, 
or  for  other  reason  does  not  care  to  insist  on  it,  and  go  on  and 
make  another  sale  at  once.    But  if  he  does  this  instead  of  report- 
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ing  to  the  court,  it  seems  he  does  so  at  his  peril,  where  there  is 
danger  of  loss  to  the  parties:  Dills  v.  Jasper,  33  111.  262.  If  he 
does  this,  we  think  the  purchaser  is  not  liable  for  his  bid.  But 
under  such  circumstances  the  sale  may  be  reported  to  the  court, 
and  then  several  courses  are  open:  1.  The  court  may  set  aside  the 
sale,  release  the  purchaser,  and  order  a  resale.  This  would  be 
proper  where  fire  or  other  destruction  of  the  property  rendered 
it  proper  to  release  the  purchaser.  2.  It  may  confirm  the  sale, 
and  coibpel  the  purchaser  to  comply  with  terms  of  sale  by  paying 
money  into  court,  in  whole  or  part,  as  required  by  the  ^*®  prior 
decree,  and  conform  in  other  respects  to  it,  and  enforce  its  order 
by  attachment  and  commitment  after  a  rule,  because  the  pur- 
chaser is  in  contempt.  This  course  is  rarely  resorted  to,  but  is 
clearly  within  the  court's  power.  3.  It  may  order  a  resale,  with 
the  provision  that  the  purchaser  shall  be  held  responsible  in  case, 
upon  resale,  it  shall  bring  less  than  his  bid:  Opinion,  Clarkson  v. 
Kead,  15  Gratt.  291.  See  elaborate  note  to  Mount  v.  Brown,  69 
Am.  Dec.  365;  2  Jones  on  Mortgages,  sec.  1642;  12  Am.  &  Eng. 
Ency.  of  Law,  234.  Before  resale,  there  ought  to  be  a  rule  upon 
the  purchaser  to  comply  with  the  terms  of  sale,  or  show  cause 
why  it  shall  not  be  resold,  holding  him  responsible  for  any  differ- 
ence between  the  sum  at  which  he  agreed  to  buy,  and  what  it 
may  bring  on  resale.  True,  he  is  in  default,  but  this  rule  seems  to 
be  required  by  chancery  practice.  But  why,  when  one  has  caused 
the  property  to  be  knocked  down  to  him,  must  the  court,  to  hold 
him  responsible,  in  some  way  act  on  his  bid?  Because  the  court 
is  the  seller,  the  commissioner  only  its  agent:  Opinions,  Hyman 
V.  Smith,  13  W.  Va.  765,  and  Clarkson  v.  Eead,  15  Gratt.  288. 
The  bid  must  be  accepted  by  the  court  before  the  bidder  can'be 
held  liable.  2  Daniell's  Chancery  Practice,  1281,  speaking  of 
steps  to  compel  an  unwilling  purchaser  to  complete  his  purcliase, 
laye  it  down  plainly  that  the  sale  must  be  confirmed,  as  a  pre- 
requisite, as  well  as  where  the  purchaser  claims  the  property;  and, 
if  the  purchaser  is  worthless,  an  order  to  discharge  him  and  resell 
is  proper.  I  do  not  think  it  usual  here  to  confirm  the  sale  in 
Buch  a  case.  Daniell  adds  that,  according  to  present  practice  in 
England,  a  more  complete  remedy  against  a  purchaser  refusing 
to  fulfill  his  contract  is  by  an  order  to  resell,  providing  in  it  that 
the  purchaser  shall  pay  expenses  arising  from  the  noncompletion 
of  his  contract  and  resale,  and  also  any  deficiency  in  price  arising 
on  the  second  sale.  This  I  think  safe  and  proper  practice  here,  if 
it  ia  desired  to  hold  the  purchaaer  to  his  bid.    There  must  be  a 
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finished  contract,  as  in  other  cases.  I  agree  here  with  what  Chan- 
cellor Bland  said  in  a  well-considered  opinion  in  Anderson  v. 
Foulke,  2  Har.  &  G.  353,  where  he  said  there  must  be  a  contract, 
and  "in  no  case  is  a  master  or  trustee  authorized  more  than  to 
accept  "^'^  an  offer  or  proposal  to  contract,  which  is  of  no  sort  of 
validity  until  accepted,  ratified,  and  confirmed  by  the  court." 
Before  an  order  to  resell,  holding  the  bidder  responsible,  there 
must  be  a  rule  upon  the  purchaser  to  show  cause  against  it: 
Schaefer  v.  O'Brien,  49  Md.  253,  where  it  was  held  that  there 
could  not  be  a  resale,  nor  could  the  bidder  be  held  responsible, 
until  the  sale  was  reported,  confirmed,  and  a  rule  to  resell  at  the 
risk  of  the  bidder,  with  notice  to  him.  Just  here  I  meet  with  the 
case  of  Hill  v.  Hill,  58  111.  239,  holding  it  indispensable,  to  hold 
the  bidder  bound,  to  give  him  a  rule  to  show  cause  why  there 
should  not  be  a  resale  at  his  risk,  and  that  he  must  be  given  an 
opportunity  to  complete  his  purchase:  So  in  In  re  Yates,  6  Jones 
Eq.  212.  So  in  2  Smith's  Chancery  Practice,  204.  In  Dills  v.  Jas- 
per, 33  HI.  263,  held,  that  a  bid,  though  accepted  by  the  master, 
does  not  become  an  absolute  contract  until  approved  by  the  court, 
as  the  bidder  only  agrees  to  buy  if  the  terms  be  approved  by  it, 
and  until  the  sale  is  reported  and  confirmed  the  sale  is  incom- 
plete, and  the  bidder  under  no  obligation  to  complete  the  pur- 
chase; that  if  the  bid  is  not  reported,  or  approved  by  the  court,  a 
resale  and  its  confirmation  will  operate  as  a  rejection  of  the  first 
bid,  and  put  an  end  to  the  liability  of  the  first  bidder.  (In  the 
present  case,  the  decree  reserves  right  to  creditors  to  hold 
Douglass  responsible.  Does  this  save  the  bid?  Is  he  so  far  a 
party  as  to  be  bound  by  that  reservation?)  The  practice  in  chan- 
cery in  Hlinois  is,  as  a  whole,  very  similar  to  ours. 

Our  own  cases  afford  a  warrant  to  say  that  a  bid  is  but  an  offer, 
not  a  contract,  without  a  recognition  in  some  form  by  the  court. 
Kable  v.  Mitchell,  9  TV.  Va.  493,  in  point  6,  tells  us  that  "the  bid 
is  to  be  considered  as  the  purchaser's  offer  to  the  court,  through 
the  commissioners,  and  in  making  it  he  agrees  to  be  bound  there- 
by if  it  is  accepted  and  approved  by  the  court;  and  it  is  discre- 
tionary with  the  court  whether  it  will  accept  the  bid  and  con- 
firm the  sale,  or  set  it  aside":  Eepeated  in  Marling  v.  Robrecht, 
13  W.  Va.  440. 

In  this  case,  before  any  report  of  the  first  sale  to  the  court,  the 
parties,  by  counsel,  agreed  that  a  resale  take  place  without  read- 
vertisement;  and  ten  days  after  the  first  sale  it  was  again  sold  to 
Douglass,  but  at  a  less  price,  and  ^'®  the  sale  confirmed,  with 
a  reservation  of  the  right  to  creditors  to  look  to  him  for  the  dia- 
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crepancy  in  price  between  tlie  two  sales.  Douglass  gave  to  the 
commissioners,  as  his  reason  for  not  complying  with  his  first  pur- 
chase, the  act  of  God  in  working  a  damage  to  the  property  on  the 
night  of  the  day  of  sale,  by  a  rise  in  Valley  river,  which  inun- 
dated the  property.  Now,  had  this  first  sale  been  reported  to  the 
court,  and  notice  given  Douglass  of  an  intention  to  hold  him  to 
his  purchase,  he  could  have  shown  the  facts,  and  asked  the  court 
to  release  him,  and  not  force  upon  him  a  ruined  property,  or  the 
court  might  have  made  an  abatement,  which  I  think  it  had 
power  to  do:  Taylor  v.  Cooper,  10  Leigh,  317,  319;  34  Am.  Dec. 
737;  cited  in  Hyman  v.  Smith,  13  W.  Va.  767.  But  without  re- 
port of  this  bid,  or  its  acceptance  by  the  court,  'Or  intimation  of  a 
purpose  to  hold  him  to  his  bid,  the  property  is  resold,  by  mer& 
act  of  the  attorneys  of  the  parties,  without  advertisement.  As 
all  parties  consented  to  a  resale.  Douglass  could  fairly  infer  that 
they  recognized  the  injustice  of  confirming  the  sale,  and  agreed 
to  disregard  it.  It  is  clear  that  if  after  sale,  and  before  confirma- 
tion, the  property  is  destroyed  or  injured,  the  purchaser  will  not 
be  compelled  to  comply  with  his  purchase,  if  without  fault,  as 
confirmation  relates  back  to  the  moment  of  purchase,  and  the 
purchaser  is  entitled  to  it  in  its  then  condition:  Taylor  v.  Cooper, 
10  Leigh,  317;  34  Am.  Dec.  737;  Hyman  v.  Smith,  13  W.  Va. 
744. 

The  answer  to  the  rule  to  compel  Douglass  to  pay  his  first  bid 
does  not  set  up  this  defense  of  a  freshet,  but  makes  other  de- 
fense; and  there  is  no  proof  of  it,  unless  we  construe  the  report 
of  the  commissioners,  in  stating  that  as  Douglass*  reason  for  not 
completing  his  sale,  as  impliedly  admitting  it.  But  we  think  he 
is  not  liable,  on  grounds  stated  above. 

Here,  too,  as  in  defense  of  the  effort  to  charge  the  two  Doug- 
lasses with  rent,  it  is  argued  that  the  money  for  the  deficiency  on 
second  sale,  if  charged  to  S.  C.  Douglass,  would  go  to  the  bank^ 
and  that  it  cannot  ask  it,  because  guilty  of  fraud,  and  not  entitled 
to  call  on  equity  for  help;  but  this  position  is  untenable,  because 
this  matter  arises  out  of  the  sale  under  the  decree,  and  the  bank 
debts  were  ^^^  valid,  and  so  adjudged,  while  the  claim  for  rent  is 
tinder  a  possession  under  the  fraudulent  deed  of  trust,  and  we 
may,  as  to  that,  say  the  very  possession  of  the  purchasers  under  it 
was  one  given  by  act  of  the  bank. 

What  is  the  proper  mode  of  holding  a  bidder  liable  when  he 
has  failed  to  complete  his  purchase,  necessitating  a  resale,  whi^h 
has  brought  a  less  price?    This  questioii  luuk  b«»©«i  %nt^cipit'^d  if 
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what  is  said  above,  as  it  is  there  answered.    It  may  be  by  rule  in 
the  same  case,  proceeded  in  as  above  indicated. 

It  seems  clear  to  me  that  those  clauses  or  provisions  of  the  de- 
cree of  the  24th  of  February,  1894,  holding  S.  C.  Douglass  and 
T.  B.  Douglass  liable  for  rent,  and  holding  S.  C.  Douglass  liable 
for  difference  in  the  sum  for  which  the  property  was  sold  and 
confirmed  to  him,  and  his  first  bid  therefor,  are  erroneous;  and,  in 
«o  far  as  the  said  decree  so  adjudicates,  it  is  reversed. 

The  liavr  of  liis  Pendens. 
Necessity  of  the  Rvle. — It  is  absolutely  essential  to  the  complete  ad- 
ministration of  justice  tliat  tlie  decision  of  courts  in  all  proceedings 
before  them,  when  they  become  final,  shall  conclude  the  controversy, 
and  give  to  the  prevailing  party  the  redress  to  which  he  has  been 
adjudged  to  be  entitled.  This  end  cannot  be  accomplished  unless  the 
judgment  may  be  enforced,  not  only  against  the  parties  to  the  pro- 
ceeding, but  also  against  all  other  persons  who  have  acquired  during 
its  pendency  any  interest  in,  or  possession  of,  the  subject  matter  of 
the  litigation.  Hence  the  rule  which  permits  the  enforcement  of  a 
judgment  or  decree,  or,  in  other  words,  the  reaping  of  the  fruits  there- 
of, notwithstanding  any  encumbrance,  alienation,  or  other  act,  done 
or  permitted  by  either  party  during  the  pendency  of  the  suit,  and 
which.  If  It  were  allowed  the  effect  sought  by  it,  would  malie  it  neces- 
sary for  the  successful  litigant  to  retry  the  same  questions  against 
«ome  other  party. 

Fo-uii>intiuii  (//  the  T,aw  of. — As  the  proceedings  of  courts  of  Justice 
are  public,  and  are  often  of  general  interest.  It  has  been  said  that  all 
persons  are  presumed  to  be  attentive  to  such  proceedings,  and  are 
therefore  chargeable  with  notice  thereof:  Green  v.  White,  7  Blaclif. 
242:  Worsley  v.  Earl  of  Scarborough,  3  Atlc.  392.  Therefore,  the  law 
of  lis  pendens  has  been  thought  to  be  founded  upon  the  assumption 
that  all  persons  are  conclusively  deemed  to  have  liuowledge  of  what 
talies  place  in  the  courts,  and  necessarily  accept  any  interest  which 
they  may  acquire  In  property  in  litigation  with  implied  knowledge 
of  such  litigation  and  under  an  implied  obligation  to  abide  by  the  re- 
sults thereof.  If,  however,  the  rules  of  lis  pendens  were  based  upon 
notice,  whether  express  or  implied,  it  would  not  be  possible  to  apply 
them  in  those  cases  in  which  no  notice  could  have  been  acquired  by 
a  pendente  lite  purchaser,  though  he,  In  fact,  at  the  time  of  his  pur- 
chase had  In  his  mind  every  act  or  proceeding  which  had  occuiTed  in 
the  courts  of  the  country  up  to  that  moment;  and  there  Is  no  doubt 
that  these  rules  must  be  applied  In  many  Instances  In  which  no 
amount  of  attention  to  the  proceedings  of  courts  could  have  given  & 
pendente  lite  purchaser  knowledge  that  the  property  purchased  waa 
subject  to  litigation.  Hence  It  approaches  more  closely  to  the  truth 
to  say  that  the  law  of  Us  pendens  Is  not  founded  upon  notice,  either 
express  or  Implied,  but  upon  necessity,  for  but  for  that  law,  every 
litigation,  however  long  continued,  might  be  rendered  utterly  vain  by 
the  transfer  of  the  property  subject  thereto  to  a  person  not  a  party  to 
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the  action:  Watson  v.  Wilson,  2  Dana,  406;  26  Am.  Dec.  459;  Houston 
V.  Timmerman,  17  Or.  499;  11  Am.  St.  Rep.  848;  Dovey's  Appeal,  9T 
Pa.  St.  153;  Newman  v.  Chapman,  2  Rand.  98;  14  Am.  Dec.  766;  Bel- 
lamy V.  Sabine,  1  De  Gex  &  J.  566.  This  necessity,  as  we  have  sug- 
gested, sometimes  requires  the  application  of  the  rule,  though  at  the 
time  of  the  transfer  no  notice  existed  among  the  records  of  the  court 
that  any  action  pending  therein  affected  the  property  transferred. 
Thus,  by  the  practice  of  courts  of  equity,  the  commencement  of  lis^ 
pendens  dated  from  the  service  of  the  subpoena,  though  it  was  nrt 
returnable  until  the  next  term  of  the  court,  and  therefore  no  exami- 
nation of  the  records  of  the  court  prior  to  the  commencement  of  that 
term  could  reveal  that  the  rule  of  lis  pendens  had  commenced  to  op- 
erate respecting  the  subject  matter  of  the  litigation:  Freeman  on 
Judgments,  sec.  195.  This  operation  of  the  rule  may  be  productive 
of  some  hardship;  but  perhaps  no  rule  can  be  devised  upon  any  sub- 
ject which  will  always  be  just,  and  the  propriety  of  a  law  is  not  to 
be  determined  by  Inquiring  whether  it  will  in  all  circumstances  be 
Just,  but  whether.  In  the  multitude  of  cases  to  which  It  must  .be  ap- 
plied, it  will  produce  more  good  than  evil.  The  necessity  of  the  rule 
was  well  indicated,  and  the  objections  made  to  Its  application  well 
answered  in  the  following  language  found  in  one  of  the  earlier  opin- 
ions of  Chancellor  Kent:  "The  counsel  for  the  defendant3  have  made 
loud  complaints  of  the  Injustice  of  this  rule,  but  the  complaint  was 
not  properly  addressed  to  me;  for  If  It  Is  a  well-settled  rule,  I  am 
bound  to  apply  it,- and  it  is  not  In  my  power  to  dispense  with  It.  I 
have  no  doubt  the  rule'  will  sometimes  operate  with  hardship  upon  a 
purchaser  without  actual  notice;  but  this  seems  to  be  one  of  tQe  cases 
in  which  private  mischief  must  yield  to  general  convenience;  and, 
most  probably,  the  necessity  of  such  a  hard  application  of  the  rule 
will  not  arise  in  one  out  of  a  thousand  instances.  On  the  other  hand, 
we  may  be  assured  the  rule  would  not  have  existed,  and  have  been 
supported  for  centuries,  if  it  had  not  been  founded  in  great  public 
atillty.  Without  it,  as  has  been  observed  In  some  of  the  cases,  a  man, 
upon  the  service  of  a  subpoena,  might  alienate  his  lands,  and  pre- 
vent the  justice  of  the  court.  Its  decrees  might  be  wholly  evaded. 
In  this  very  case,  the  trustee  had  been  charged  with  a  gross  breach 
of  his  trust,  and  had  been  enjoined  by  the  process  of  the  court,  six 
mouths  before  the  sale  In  question,  from  any  further  sales.  If  his 
subsequent  sales  are  to  be  held  valid,  what  temptation  is  held  out  to 
waste  the  trust  property,  and  destroy  all  the  hopes  and  interest  of  the 
cestui  que  trust?  A  suit  In  chancery  is,  in  such  cases,  necessarily 
tedious  and  expensive,  and  yeai's  may  elapse,  as  in  this  case,  before 
the  suit  can  be  brought  to  a  final  conclusion.  If  the  property  Is  to 
remain  all  this  time  subject  to  his  disposition.  In  spite  of  the  efforts 
of  the  court  to  prevent  it,  the  rights  of  that  helpless  portion  of  the 
commuuity,  whose  property  is  most  frequently  held  In  trust,  will  be 
put  in  extreme  jeopardy.  To  bring  home  to  every  purchaser  the 
charge  of  actual  notice  of  the  suit,  must,  from  the  very  nature  of  the 
case,  be  in  a  great  degree  Impracticable";  Murray  v.  Ballou,  1  Johns- 
Gh.  560. 
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To  what  Proceedings  Applicable, —  In  the  absence  of  any  statiitary 
limitation,  the  rule  of  lis  pendens  Is  applicable  to  Judicial  proceed- 
ings of  every  kind.  This  must  be  so,  for  If  there  were  any  such  pro- 
ceedings to  which  It  was  Inapplicable,  the  parties  thereto  would  sure- 
ly destroy  their  effect  by  transfers  made  during  the  progress  of  the 
litigation.  A  judge,  in  an  opinion  In  an  American  case,  once  stated 
that  this  rule  was  a  purely  equitable  one,  and  was  therefore  recog- 
nized only  in  courts  of  equity;  King  v.  Bill,  28  Conn.  593;  but  his  de- 
cision was  soon  afterward  overruled:  Newton  v.  Blrge,  35  Conn.  250. 
The  first  decision  never  had  any  support  in  reason  or  authority,  and 
must  have  been  a  mere  inadvertence,  for  there  has  at  no  time  been 
anydoubtof  the  application  of  the  ruleto  proceedings  at  law  of  every 
character:  Secombe  v.  Steele,  20  How.  94;  Bellamy  v.  Sabine,  1  De 
Gex  &  J.  584;  as  well  as  to  suits  to  condemn  lands:  Roach  v.  Rlver- 
eide  etc.  Co.,  74  Cal.  263;  Plumer  v.  Wausan  etc.  Co.,  49  Wis.  449; 
to  contests  ofwills:  Mcliwrath  v.  Collander,  73  Mo.  105;  39  Am.  Rep. 
448;  to  proceedings  to  seize  and  administer  the  estates  of  bankrupts 
and  Insolvents;  Kimberllng  v.  Hartley,  1  McCrary,  136;  Hitchcock 
V.  SedgTvick,  2  Vern.  160;  and  to  foreclose  liens:  Wilson  v.  Wright, 
72  Ga.  848;  Wagner  v.  Smith,  13  Lea,  560. 

Statutes  Modifying  the  Law  of.— The  policy  prevailing  in  the  United 
States  of  placing  on  record  in  some  public  place  Instruments  affecting 
the  title  or  the  right  of  possession  to  real  property  has  been  extended 
so  as  to  apply  to  actions  and  other  proceedings  whereby  such  title 
or  right  of  possession  may  be  affected,  and  by  virtue  of  these  statutes 
the  hardship  of  the  rule  of  Us  pendens  In  Its  application  to  real  prop- 
erty has  been  obviated,  for  by  them  j)urchasers  and  encumbrancers 
are  exonerated  from  taking  notice  of  the  pendency  of  suits  affecting 
real  property  or  the  right  to  its  jxtssession,  unless  some  instrument  is 
executed  and  recorded  In  the  mode  prescribed  by  the  statute,  and 
from  the  reading  of  the  record  of  which  notice  is  necessarily  impart- 
ed of  the  pendency  of  the  litigation  and  the  parties  and  property  af- 
fected thereby.  These  statutes  do  not  create  the  law  of  lis  pendens 
in  the  particular  jurisdictions  in  which  they  are  operative,  but  may 
rather  be  regarded  as  imposing  limitations  upon  the  common  law 
otherwise  existing  upon  the  subject.  In  other  words,  the  common- 
law  rule  of  lis  pendens  must  be  regarded  as  in  effect  In  each  state, 
except  In  so  far  as  It  has  been  modified  by  statute.  The  statutes 
themselves  are  properly  applicable  only  .to  proceedings  in  the  state 
courts,  and  hence  as  to  judicial  proceedings  in  the  various  national 
courts  held  within  the  state,  the  limitations  imposed  by  the  state 
statutes  do  not  prevail,  and  to  determine  who  are  affected  by  such 
proceedings  we  must  still  consult  the  common-law  or  equity  rules  ap- 
plitable  to  lis  pendens:  Majors  v.  Cowell,  51  Cal.  481;  Wilson  v.  Hef- 
flin,  81  Ind.  35.  In  England,  It  was  enacted  by  statute  2  Victoria, 
chapter  1157,  that  no  lis  pendens  shall  bind  a  purchaser  or  mortgagee 
without  express  notice  until  a  memorandum  or  minute  thereof  con- 
taining the  name  and  the  usual  or  last  known  place  of  abode,  and  the 
title,  trade,  or  profession  of  the  person  whose  estate  is  Inten/ied  to 
be  affected  thereby,  and  the  court  of  equity,  and  the  title  of  th^  cause 
or  information,  and  the  date  when  the  bill  or  Information  was  filed, 
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shall  be  left  with  the  senior  master  of  the  court  of  common  pleas, 
who  shall  forthwith  enter  the  same  particulars  in  a  book  in  alphabet- 
ical order  by  the  name  of  the  person  whose  estate  is  to  be  affected. 
In  the  United  States,  the  notice  is  usually  required  to  be  recorded  la 
the  same  office  in  which  conveyances  of  real  estate  must  be  record- 
ed, but  is  not  required  to  state  all  the  particulars  specified  in  the 
English  statutes.  It  must,  however,  generally  disclose  the  names  of 
the  parties  to  the  suit  and  the  court  in  which  it  is  pending,  and  con- 
tain a  description  of  the  real  property,  the  title  or  the  right  to  the  pos- 
session qf  which  may  be  affected  by  the  suit,  and  must  be  signed 
either  by  the  party  in  whose  behalf  it  is  filed  or  by  his  attorney.  The 
object  of  these  statutes  is  not  to  relieve  persons  who  otherwise  have 
actual  notice  of  the  suit,  and  therefore,  though  no  notice  is  filed,  the 
rule  of  lis  pendens  remains  applicable  as  against  every  purchaser  or 
encumbi'ancer  during  the  pendency  of  the  suit  having  actual  notice 
rhrifof:  Sampson  v,  Ohleyer,  122  Cal.  200;  Abadie  v.  Lobero.  36  Cal. 
890;  Wise  v.  Griffith,  78  Cal.  152;  Baker  v.  Pierson,  5  Mich,  456;  Carr 
V.  Gates,  96  Mo.  271;  Wisconsin  etc.  R.  R.  Co.  v.  Wisconsin  etc.  Co., 
71  Wis.  94;  Whiteside  v.  Haseiton,  110  U.  S.  296.  On  the  other  hand, 
if  no  notice  is  filed,  persons  purchasing  or  acquiring  interests  in  the 
property  during  the  pendency  of  the  litigation  and  without  notice 
thereof  are  wholly  unaCCected  by  any  judgment  which  may  subse- 
quently be  rendered  in  the  action:  Richardson  v.  White,  18  Cal.  102; 
Ault  V.  Hnssaway,  18  Cal.  2Uo;  Jorgenson  v.  Minneapolis  etc.  Co.,  25 
Minn.  266;  Todd  r.  Outlaw,  79  N.  C.  235;  Abadie  v.  Lobero,  36  Cal. 
390;  Leitch  v.  Wells,  48  Barb.  637;  Benton  v.  Shafer,  47  Ohio  St,  117; 
Easley  v.  Barksdale,  75  Va.  274;  Arnold  v.  Casner,  22  W.  Va.  459; 
Decamp  v.  Carnahan,  26  W.  Va.  839;  provided,  the  action  pending  or 
the  property  transferred  Is  of  such  a  character  that  the  statute  has 
required  notice  to  be  given  with  respect  thereto.  As  already  suggested 
those  statutes  are  in  their  application  generally  restricted  to  actions 
or  proceedings  affecting  real  property  or  to  some  interest  therein. 
Where  such  is  the  case,  actions  or  proceedings  of  a  different  class 
must  remain  subject  to  the  common-law  rule  of  lis  pendens,  and  the 
judgments  therein  must  be  given  effect  irrespective  of  transfers  made 
pendente  lite  and  whether  the  purchasers  had  notice  of  the  pending 
litigation  or  not.  In  fact,  the  statute  may  be  so  drawn  as  to  be  re- 
stricted to  a  certain  class  of  actions  affecting  real  property  only,  as 
where  a  notice  was  required  to  be  filed  of  the  pendency  of  an  action 
affecting  the  title  to  real  estate,  in  which  event  if  the  action  affected 
the  possession  only,  the  judgment  may  be  enforced  against  a  pen- 
dente lite  vendee  of  either  of  the  parties,  though  he  had  no  actual 
notice  of  the  suit,  and  no  notice  of  Its  pendency  was  filed:  Long  v. 
Neville,  29  Cal.  131;  Sheridan  v.  Andrews,  49  N.  Y.  482.  Suit**  to  en- 
force tax  liens  are  not  affected  by  the  statutory  provisions  requiring 
the  filing  of  notices  of  the  pendency  of  actions  affecting  real  prop- 
erty for  two  reasons:  1.  Such  suits  are  usually  commenced  in  the 
name  of  the  sovereign  authority  and  it  is  not  bound  by  statutes  un- 
less specially  named  therein;  and  2.  The  assessment  and  levy  of 
taxes  are  matters  of  record  authorized  by  law  and  of  which  all  per- 
0OQ8  are  conclusively  presumed  to  have  notice  and  such  suits  are  but 
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a  mode  of  making  such  assessments  and  levy  effective:  Reeve  v.  Ken- 
nedy, 43  Cal.  654;  ^V right  v.  "Walker,  30  Ark.  44. 

The  rules  re.9pecting  the  Interpretation  of  the  record  of  notices  of 
the  pendency  of  suits  are  similar  to  those  relating  to  other  proceed- 
ings affecting  the  title  to  real  property.  Each  notice  will  be  consid- 
ered as  a  whole,  and  inaccuracies  or  mistakes  in  one  part  are  imma- 
teri:il,  If,  from  the  writing  as  a  whole,  no  doubt  remains  of  its  signifi- 
cance: Watson  V.  Wilcox,  39  Wis.  643;  20  Am.  Rep.  63.  If  the  liti- 
gant has  done  all  which  the  statute  requires  him  to  do,  he  does  not 
lose  the  beuetit  of  his  notice  by  the  failure  of  the  proper  officer  to  in- 
dex It  or  to  properly  enter  it  ui>on  the  records:  Haverly  v.  Alcott,  57 
lowji,  171;  Heim  v.  Ellis,  49  Mich.  241. 

The  Rule  of  Lis  Pendens  is,  as  to  persons  and  property  within  its 
operation,  that  a  court  having  jurisdiction  of  a  suit  or  action  Is  en- 
titled to  proceed  to  the  final  exercise  of  that  jurisdiction,  and  that 
it  is  beyond  the  power  of  either  of  the  parties  to  prevent  its  doing  so, 
by  any  transfer  or  orher  act  made  or  done  after  the  service  of  the 
writ,  or  the  happening  of  such  other  act  as  may  be  necessary  to  the 
commencement  of  lis  pendens.  If  either  of  the  parties  assumes  to 
make,  after  the  law  of  lis  pendens  has  become  operative,  any  trans- 
fer of  the  subject  matter  of  the  litigation,  or  to  create  any  encum- 
brance or  charge  against  It,  or  to  enter  into  any  contract  affecting  It, 
or  to  deliver  possession  of  it  to  another,  the  action  or  suit  may  pro- 
ceed without  taking  any  notice  whatever  of  such  transfer,  encum- 
brance, or  change  in  possession,  and  the  final  judgment  or  decree, 
when  entered,  may  be  carried  into  effect  notwithstanding  the  at- 
tempted dealing  with  the  subject  matter  thereof:  Moons  v.  Crowder, 
72  Ala,  79,  Owen  v.  Kilpa trick,  96  Ala.  421;  Meux  v.  Anthony,  11  Ark. 
411;  52  Am.  Dec.  274;  Burleson  v.  McDermott,  57  Ark.  229;  Montgom- 
ei-y  V.  Byers,  21  Gal.  107;  Hurlbutt  v.  Butenop,  27  CaL 
50;  Horn  v.  Jones,  28  Cal.  194;  Sharp  v.  Lumley,  34  Cal. 
€11;  Whitney  v.  Higgins,  10  Cal.  547;  70  Am.  Dec.  748; 
Le  Roy  v.  Rogers,  30  Cal.  229;  89  Am.  Dec.  88;  Cheever 
V.  Minton,  12  Colo.  557;  13  Am.  St.  Rep.  258;  Norton  v.  Birge,  35 
Conn.  2.30;  Leaders  v.  Thomas,  35  Fla.  518;  48  Am.  St.  Rep.  255;  Ellza- 
bethport  etc.  Co.  v.  Whitlock,  37  Fla.  190;  Smith  v.  Corker,  65  Ga. 
4(51:  Bayer  v.  Cockerill,  3  Kan.  282;  Kellar  v.  Stanley,  80  Ky.  240; 
€openheaver  v.  HuCfaker,  6  B.  Mon.  18;  Jackson  v.  Wan-en,  32  111. 
S31;  Loomis  v.  Riley,  24  111.  307;  Walker  v.  Douglas,  89  111.  425;  Truitt 
V.  Ti'uitt,  38  Ind.  16;  Barelll  v.  Delassus,  16  La.  Ann.  280;  Showman 
V.  Harford,  62  Me.  434;  Boulden  v.  Lanahan,  29  Md.  200;  Walden  v. 
Bodley,  9  How.  34;  Shotwell  v.  Lawson,  30  Miss.  27;  64  Am.  Dec.  145; 
Hart  V.  Steedman,  98  Mo.  452;  Stevenson  v.  Edwards,  98  Mo.  022; 
liincoln  etc.  Co.  v.  Bundle,  34  Neb.  559;  Commonwealth  v.  Diffen- 
bach,  3  Grant  Cas.  368;  Jackson  v.  Andrews,  7  Wend.  152;  22  Am. 
Dec.  574;  Williams  v.  Kerr,  113  N.  C.  306;  Lee  v.  Salinas,  15  Tex. 
495:  Evans  v.  Welborn,  74  Tex.  5.^.0;  15  Am.  St.  Rep.  858;  Stout  v. 
Philippi  etc.  Co.,  41  W.  Va.  339;  ante,  p.  843;  Gaynor  v. 
Blewett,  82  Wis.  313;  33  Am.  St.  Rep.  470;  Cohen  v.  Solomon,  66  Fed. 
Rep.  411;  Tilton  v.  Cofleld,  93  U.  S.  163;  Union  etc.  Co.  v.  Southern 
«tc.  Co.,  130  U.  S.  565;  Mellen  v.  Moline  etc.  Works,  131  U.  S.  352; 
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Thompson  v.  Baker,  141  U.  S.  648;  Lacassagne  y.  Chapuis,  144  U.  S. 
119.  The  rule  is  as  applicable  to  encumbrancers  as  to  purchasers; 
Masson  v.  Saloy,  12  La.  Ann.  776;  Youngman  v.  Elmira  R.  R.  Co., 
65  Pa.  St.  278;  and  affects  purchasers  at  sheriffs'  sales  to  the  same 
extent  as  if  the  alienation  were  voluntary:  Fash  v.  Ravesies,  32  Ala. 
451;  Oooley  y.  Brayton,  16  Iowa,  10;  Berry  y.  Whitaker,  58  Me.  422; 
Hall  V.  Jack,  152  Md.  253;  Steele  v.  Taylor,  1  Minn.  274;  Hart  y.  Mar- 
shall, 4  Minn.  294;  Hersey  y.  Turbett,  27  Pa.  St.  418.  In  McPhereou 
V.  Housel,  13  N.  J.  Eq.  299,  it  was  decided  that  the  yendee  of  the  de- 
fendant ih  a  foreclosure  suit  takes  the  property  subject  to  all  costs 
which  may  be  made  in  the  case,  including  those  occasioned  by  an  ap- 
peal prosecuted  by  the  defendant  subsequently  to  his  conveyance. 
"Tlie  main  purpose  of  the  rule  is  to  keep  the  subject  matter  of  the 
litigation  within  the  power  of  the  court  until  the  judgment  or  other 
decree  shall  be  entered;  otherwise,  by  successive  alienations,  lt» 
judgment  or  decree  could  be  rendered  abortive,  and  thus  make  it 
impossible  for  the  court  to  execute  its  judgment  or  decree.  Hence, 
the  general  proposition  that  one  who  purchases  of  either  party  to  the 
suit  the  subject  matter  of  the  litigation,  after  the  court  has  acquired 
jurisdiction.  Is  bound  by  the  judgment  or  decree,  whether  he  pur- 
chased for  a  valuable  consideration  or  not,  and  without  any  express 
or  implied  notice  iu  point  of  fact":  Houston  y.  Timmerman,  17  Or. 
499;  11  Am.  St.  Rep.  852.  Lis  pendens  is  sometimes  spoken  of  as  op- 
erating as  constructive  notice  of  the  suit  and  of  the  material  allega- 
tions of  the  pleadings  therein:  Meyer  y.  Portis,  45  Ark.  420;  Randall 
y.  DufC,  79  Cal.  115;  Tredway  y.  McDonald,  51  Iowa,  663;  Jackson  y. 
Dickinson,  15  Johns.  309;  8  Am.  Dec.  236;  Woodfolk  y.  Blount,  S 
Hayw.  147;  9  Am.  Dec.  736;  Union  etc.  Co.  v.  Southern  etc.  Co.,  130 
U.  S.  565.  Wo  have  already,  however,  pointed  out  th.it  its  effect  does 
non  depend  upon  notice,  actual  or  constructive,  except  where  some 
statute  lias  interposed,  and  lias  provided  for  the  filing  and  recording 
of  a  notice  of  the  suit  in  particular  cases.  The  effect  of  the  lis  pen- 
dens is  to  keep  the  subject  matter  of  the  litigation  within  the  control 
of  the  court,  and  to  render  the  parties  powei'less  to  place  it  beyond 
the  reach  of  the  final  judgment.  One  acquiring  an  interest  pendente 
lite  is  sometimes,  on  his  application,  permitted  to  appear  in  the  ac- 
tion and  defend  or  prosecute  in  the  place  of  the  person  to  whose  in- 
terofrts  he  has  succeeded.  The  court  is  not,  however,  bound  to  per- 
mit him  to  do  so,  in  the  absence  of  any  statute  conferring  upon  him 
this  riglit.  Whether,  however,  he  appears  in  the  cause  or  not,  and 
whctlier  he  had  any  actual  notice  of  its  pendency  or  not,  the  judg- 
ment, when  rendered,  must  be  given  the  same  effect  as  If  he  had  not 
acquired  his  interest,  or,  as  if  he  had  been  a  party  before  the  court 
from  the  commencement  of  the  proceedings.  His  interests  are  abso- 
lutely concluded  by  the  final  determination  of  the  suit:  Galbreath  y. 
Eslcs,  38  Ark.  599;  Pickett  v.  Ferguson,  45  Ark.  117;  55  Am.  Rep. 
54.1;  Powell  v.  WlMlams,  14  Ala.  476;  48  Am.  Dec.  105;  Welton  v. 
Cook,  61  Cal.  481;  Roach  v.  Riverside  etc.  Co.,  74  Cal.  263;  Sowden 
v.  Craig,  26  Iowa,  156;  96  Am.  Dec.  125;  Gould  y.  Hendrickson,  90  111. 
599;  Shelton  y.  Johnson,  4  Sneed,  672;  70  Am.  Dec.  265;  Kellar  v. 
Stanley,  86  Ky.  240;  Jones  y.  McNarrin,  68  Me.  334;  28  Am.  Rop.  66; 
Stevenson  v.  Edwards,  98  Mo.  622;  Jackson  y.  Andrews.  7  Wend.  152; 
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22  Am.  Dec.  574;  Murray  v.  Blatcliford,  1  Wend.  583;  19  ^m,  Dec. 
537;  Evans  v.  Welborn,  74  Tex.  530;  15  Am.  St.  Rep.  858;  Edwarda 
V.  Norton,  55  Tex.  405;  Fortes  v.  Hill,  30  Tex.  529;  98  Am.  Dec.  481; 
Union  etc.  Co.  v.  Southern  etc.  Co.,  130  U.  S.  565;  Mellen  v.  Moline 
etc.  Works,  131  U.  S.  352.  This  is  true  whether  the  transfer  to  him  is 
voluntary  or  Is  an  attempt  to  secure,  pendente  lite,  an  attachment,  ex- 
ecution, or  other  lien,  or  to  acquire  title  by  an  execution  or  judicial 
Bale;  Rider  v.  Kelson,  3  Iowa,  367;  Thoms  v.  Southard,  2  Dana, 
475;  26  Am.  Dec.  467;  Northern  Banlt  v.  Declietmch,  83  Ky.  154;  Kim- 
berling  v.  Hartley,  1  McCrary,  136. 

Jurisdiction  over  the  subject  matter  of  the  suit  is  always  essent'al 
to  the  operation  of  the  law  of  lis  pendens.  In  Its  absence,  no  effect 
can  be  given  to  proceedings,  though  they  purport  to  be  judicial. 
Therefore,  if  a  petition  or  complaint  does  not  disclose  a  subject  mat- 
ter within  the  jurisdiction  of  the  court,  the  proceedings  cannot  oper- 
ate as  a  lis  pendens,  even  from  the  date  of  the  service  of  process: 
Jones  v.  Lusk,  2  Met.  (Ky.)  356;  Pearson  v.  Keedy,  6  B.  Mon.  128;  43 
Am.  Dec.  160;  Benton  v.  Shafer,  47  Ohio  St.  129.  The  court  may, 
however,  have  jurisdiction  of  the  subject  matter  of  the  suit,  as  where 
it  embraces  movable  property,  and  that  property  may  be  subsequent- 
ly removed  to  another  state  or  country  wherein  it  may  be  sold  to  an 
innocent  purchaser  having  no  knowledge  of  the  litigation  affecting  it. 
In  such  a  case,  while  it  would,  perhaps,  not  be  correct  to  aver  that 
the  court  had  lost  jurisdiction  of  the  subject  matter  of  the  action  thus 
removed  beyond  the  territorial  limits  of  the  state,  It  would,  however, 
be  a  very  great  hardship  to  apply  the  rule  of  Us  pendens  to  persons  or 
property  beyond  the  jurisdiction  of  the  state  or  country  before  whoso 
courts  such  property  was  in  litigation.  The  majority  of  the  decisions 
upon  the  subject  hold  that  the  rule  of  lis  pendens  does  not  operate 
beyond  the  state  or  country  in  which  the  action  Is  pending,  and  that 
tlie  judgment  therein  cannot  be  enforced  as  against  one  who  pur- 
chases property  subject  to  the  action,  after  Its  removal  from  the 
state,  In  good  faith,  and  without  notice  of  the  pendency  of  the  action: 
Shelton  v.  Johnson,  4  Sneed,  683;  70  Am.  Dec.  265;  Carr  v.  Lewis  etc. 
Co.,  96  Mo.  149;  9  Am.  St.  Rep.  328.  It  is  doubtless  true,  as  suggested 
in  these  decisions,  that  it  would  be  a  hardship  to  apply  the  law  of  lis 
pendens  under  the  circumstances  there  under  discussion.  On  the 
otlior  hand,  if  it  is  not  applied  under  such  circumstances,  the  result 
will  probably  be  to  Invite  the  parties  to  suits  of  this  character  to  re- 
move the  subject  matter  thereof  beyond  the  territorial  limits  of  the 
slate  and  to  make  transfers  which  will  avoid  the  effect  of  the  judg- 
ment which  may  finally  be  rendered.  These  considerations  have  led 
to  at  least  one  decision  holding  that  the  removal  of  property  from  the 
state  followed  by  Its  sale  does  not  relieve  from  the  operation  of  a 
pre-existing  suit:  Fletcher  v.  Ferrel,  9  Dana,  372;  35  Am.  Dec.  143. 

To  the  Commencement  of  Lis  Pendens  it  is  Essential,  both  by  the 
common  law  and  the  various  statutory  provisions  upon  the  subject, 
that  there  be  an  action  or  proceeding  and  that  It  be  pending  In  a 
court  having  jurisdiction  over  the  subject  matter  thereof.  Of  course, 
if  the  court  has  not  such  jurisdiction,  the  pendency  of  the  suit  can 
affect  no  one,  and  therefore  does  not  operate  as  a  lis  pendens.  There- 
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fore,  If  an  action  Is  commenced  for  the  recovery  of  real  property  In  a 
county  in  which  no  part  of  it  is  situated,  and  the  court,  for  that  rea- 
son, has  no  jurisdiction  of  the  action,  a  subsequent  purchaser  or  en- 
cumbrancer is  not  bound  by  any  proceeding  therein  nor  charged  with 
notice  of  the  facts  alleged  in  the  pleadings:  Leavell  v.  Poore,  91  Ky. 
S21:  Benton  v.  Shafer,  47  Ohio  St.  117.  At  the  common  law,  some- 
thing more  than  the  commencement  of  the  suit  or  action  was  neces- 
sary. In  an  action  at  law,  it  was  essential  that  the  writ  be  issued, 
«nd  in  a  suit  in  equity  that  the  subpoena  be  served,  and  also  that  the 
bill  be  filed:  Anonymous,  1  Vern.  318.  Upon  the  service  of  process, 
lis  pendens  began  by  relation  as  of  the  teste  of  the  writ  in  an  action 
at  law:  Newman  v.  Chapman,  2  Rand.  93;  14  Am.  Dec.  766;  and  as  of 
the  date  of  the  service  of  the  subpoena  in  a  suit  In  equity:  Groodwin 
V.  McGehee,  15  Ala.  232;  Majors  v.  Cow  ell,  51  Cal.  478;  Edwards  v. 
Banksmith.  35  Ga.  213;  Grant  v.  Bennett,  96  111.  513;  WicliliCCe  v. 
Breckinridge,  1  Bush,  443;  Lyle  v.  Bradford,  7  T.  B.  Mon.  115;  Scott 
V.  McMillan,  1  Litt.  302;  13  Am.  Dec.  239;  Campbell's  case,  2  Bland, 
209;  20  Am.  Dec.  360;  Sanders  v.  McDonald,  63  Md.  350;  Allen  v. 
Mandaville,  26  Miss.  397;  Herrington  v.  Herrington,  27  Mo.  560; 
Haughwout  V.  Mui-phy,  22  N.  J.  Eq.  545;  Waring  v.  Waring,  7  Abb. 
Pr.  472;  Butler  v.  Toralinson,  38  Barb.  641;  Jackson  v.  Dickenson,  15 
Johns.  309;  8  Am.  Dec.  236;  Murray  v.  Blatchford,  1  Wend.  583;  19 
Am.  Dec.  537;  Staples  v.  Whote,  88  Tenn.  30;  Stone  v.  Tyree,  30  W. 
Va.  687;  Miller  v.  Sherry,  2  Wall.  237;  Union  etc.  Co.  v.  Southern  etc. 
Co.,  130  U.  S.  565;  Powell  v.  Wright,  7  Beav.  444.  It  was  not  within 
the  power  of  the  parties,  or  either  of  them,  to  bring  the  rule  into  oper- 
ation at  an  earlier  day,  as  by  the  acceptance  of  the  service  of  process 
as  of  some  day  prior  to  that  of  its  actual  service  or  acceptance:  Miller 
V.  Kershaw,  1  Bail.  Eq.  479;  23  Am.  Dec.  183.  Nor  could  actual  no- 
tice by  the  defendant  of  the  pendency  of  the  STiIt  or  any  act  therein 
have  the  effect  of  the  service  of  the  subpoena  in  bringing  the  rule  in- 
to operation.  Hence  the  reading  of  the  bill,  or  a  copy  thereof,  by  one 
<lefendant  to  another  could  not  put  into  operation  the  law  of  lis  pen- 
dens, in  advance  of  the  service  of  the  subpoena:  Williamson  v.  Wil- 
liams, 11  Lea,  355.  Both  at  law  and  In  equity  process  might  be 
served  before  the  bill  or  declaration  was  filed.  Hence,  though  pro- 
cess was  actually  served  and  returned,  there  was  still.  In  most 
cases,  nothing  upon  the  records  of  the  court  from  which  it  could  be 
ascertained  what  property  was  affected  by  the  proceeding.  Never- 
theless, all  persons  were  charged  vdth  notice  of  the  pendency  of  the 
cult  or  other  proceeding,  and  any  rights  acquired  by  them  thereafter 
from  either  of  the  parties  were  subject  to  the  final  judgment  or  de- 
cree. In  some  parts  of  the  United  States,  the  practice  still  prevails 
of  Issuing  and  serving  process  before  filing  any  complaint  or  other 
paper  disclosing  the  subject  matter  and  grounds  of  the  action,  but 
the  construction  of  the  statutes  of  the  various  states  upon  this  sub- 
ject has  generally  been  that  pendente  lite  purchasers  In  good  faith, 
and  without  actual  notice  of  the  pendency  of  an  action,  will  not  be 
bound  by  the  final  judgment  therein,  if  there  was  at  the  time  of  their 
purchase  no  complaint  on  file,  and  no  notice  recorded,  from  an  in- 
spection of  which  knowledge  could  have  been  acquired  of  the  pen- 
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dency  of  the  suit  or  of  the  property  to  be  affected  thereby:  Wllklnsoa 
T.  Elliott,  43  Kan.  590;  19  Am.  St.  Rep.  158;  Leitch  v.  Wells,  48  N.  Y. 
611;  Sherman  v.  Bemis,  58  Wis.  343;  Dawson  v.  Mead,  71  Wis.  295. 
If  ihe  subpoena  served  is  defective,  and  the  service  is  therefore  set 
aside,  and  the  writ  amended  and  served.  Us  pendens  does  not  begiu 
until  the  service  of  the  amended  writ:  Allen  v.  Case,  13  Wis.  G21.  If 
constructive  service  of  process  is  authorized  by  the  publication  of 
summons  for  a  desig^nated  period,  neither  the  pendency  of  the  suit, 
nor  the  order  for  the  service  by  publication,  nor  its  partial  execution 
puts  the  rule  In  motion:  Clevinger  v.  Hill,  4  Bibb,  498;  Cartel-  v. 
Mills,  30  Mo.  432;  Caasidy  v.  Kluge,  73  Tex.  154.  When,  however,  th& 
service  is  complete,  the  rule  is  called  into  action  and  is  as  effective  as 
If  the  process  had  been  personally  served  on  the  defendant  within 
the  territorial  jusisdiction  of  the  court:  Chandron  v.  Magee,  8  Ala. 
570;  Hayden  v.  Buclclln,  9  Taige,  512;  Bennett  v.  Williams,  5  Ohio  St. 
461.  In  nearly  all  of  the  states,  statutes  have  been  enacted  requiring 
a  written  notice  to  be  filed  in  some  public  office  of  the  pendency  of  a 
proceeding  affecting  the  title  or  the  right  to  the  possession  of  real 
property,  and  where  these  statutes  prevail,  it  Is  obvious  that  Ifhey 
must  be  consulted  to  ascertain  when  lis  "pendens  commences.  Except 
as  against  persons  having  actual  knowledge,  this  day  is  generally  that 
of  the  filing  of  such  notice:  Roach  v.  Riverside  etc.  Co.,  74  Cal.  263; 
Wise  V.  Griffith,  78  Cal.  152,  Hope  v.  Blair,  105  Mo.  85;  24  Am.  St. 
Rep.  366;  Smith  v.  Gale,  144  U.  S.  509.  In  some  of  the  states,  the 
statutory  regulations  upon  the  subject  do  not  require  the  filing  or  re- 
cording of  any  notice  In  the  office  of  the  registrar  of  conveyances,  and 
malie  the  commencement  of  lis  pendens  date  only  upon  the  filing  of 
a  complaint  in  the  proper  office:  Burleson  v.  McDermoti,  57  Ark.  229; 
Hayden  v.  Thrasher,  28  Fla.  162;  Keith  y.  Losier,  88  Iowa,  &49;  Fish- 
er v.  Shropshire,  147  U.  S.  133. 

We  have  suggested  that  the  state  statutes  providing  for  notice  of 
the  pendency  of  an  action  to  be  given  as  therein  required  cannot  ajv 
ply  10  proceedings  In  the  national  courts,  because  the  various  states 
have  no  authority  to  prescribe  rules  for  those  courts,  nor  to  regulate 
their  proceedings:  Majors  v.  Cowell,  51  Cal.  478;  Wilson  v.  Hefflin, 
81  Ind.  35;  Stewart  v.  Railway  Co.,  53  Ohio  St.  151;  Rutherglen  v. 
Wolf,  1  Hughes,  78.  Instances  may  exist  in  which  state  statutes  up- 
on the  subject  are  inapplicable  though  the  proceeding  is  in  a  state 
court.  Thus,  where  an  act  of  Congress  provides  for  proceedings  In  a 
state  court  to  determine  adverse  claims  to  public  lands,  it  was  held 
that  such  proceedings  were  effective  upon  the  doing  of  all  the  acts 
proscTlbed  by  Congress,  and  therefore  that  all  adverse  claimants  and 
their  successors  In  Interest  were  bound  by  the  final  judgment,  though 
notice  of  lis  pendens  was  not  filed  as  prescribed  for  other  proceed- 
ings affecting  the  title  to  real  property:  People  v.  El  Paso  etc.  Court, 
19  Colo.  343. 

In  its  Territorial  Operation,  the  rule  of  lis  pendens  is  coextensive 
wltli  the  territorial  jurisdiction  of  the  court.  Therefore,  if  a  suit  or 
action  Is  brought  In  a  circuit  or  district  court  of  the  United  States, 
It  brings  within  the  operation  of  the  law  of  lis  pendens  all  property 
affected  thereby,  wheresoever  situated,  provided,  it  be  not  beyond  the 
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boundaries  of  such  district  or  circuit  and  irrespective  of  any  state 
4Statute  on  the  subject:  Majors  v.  Co  well,  51  Cal.  478;  Wilson  v.  Heff- 
lin,  81  Ind.  35;  Stewart  v.  Railway  Co.,  53  Ohio  St.  151;  Rutherglen 
T.  Wolf,  1  Hughes,  78.  If  a  suit  is  in  a  state  court,  the  operation  of 
the  law  of  lis  pendens  respecting  the  subject  matter  of  that  suit  must 
■extend  to  the  boundaries  of  the  state.  Property  constituting  the  sub- 
ject matter  of  a  pending  suit  may,  by  the  party  having  possession 
thereof,  be  removed  beyond  the  limits  of  the  state  or  district  in  which 
the  suit  Is  pending,  and  it  may  afterward  be  disposed  of  to  a  pur- 
chaser in  good  faith  and  in  ignorance  of  the  pendency  of  the  suit. 
We  have  already  shown  that  the  majority  of  the  decisions  which  we 
have  been  able  to  discover  upon  this  subject  holds  that  such  disposi- 
tion may  vest  a  title  in  the  vendee  which  will  not  be  affected  by  the 
judgment  or  decree  rendered  in  the  other  jurisdiction  in  which  the 
suit  was  pending.  Public  policy  may,  however,  require  the  applica- 
tion of  a  reverse  rule  in  order  to  discourage  the  removal  to  other 
jurisdictions  of  the  subject  matter  of  a  suit.  In  the  case  of  chattel 
mortgages,  the  weight  of  authority  supports  the  proposition  that  if 
they  are  duly  executed  and  recorded  In  the  state  wherein  the  prop- 
erty subject  thereto  Is  situate,  and  It  is  afterward  removed  to  another 
state  and  sold  to  an  innocent  purchaser,  the  constructive  notice  im- 
parted by  the  recording  of  the  mortgage  is  nevertheless,  deemed  to 
<'xtend  to  and  against  him,  and  to  leave  the  property  In  his  hands 
subject  to  the  enforcement  of  such  mortgage:  Handley  v.  Harris,  48 
Kan.  606;  30  Am.  St.  Rep.  323;  Homthal  v.  Burwell,  109  N.  C.  10;  26 
Am.  St.  Rep.  556;  Kanaga  v.  Taylor,  7  Ohio  St.  134;  70  Am.  Dec.  62, 
and  note  67-72.  The  reasons  requiring  the  application  of  this  rule  to 
chattel  mortgages  and  the  property  affected  thereby  seem  equally 
applicable  to  the  law  of  lis  pendens  and  the  removal  from  one  juris- 
diction to  another  of  property,  the  title  to  which  is  the  subject  of 
pending  litigation. 

Of  the  Property  Subject  to.— We  had  believed  until  a  recent  date 
that  the  very  decided  weight  of  authority  was  to  the  effect  that  all 
prcperty,  the  title  to  or  the  possession  of  which  might  be  directly  af- 
fected by  judicial  proceedings,  other  than  negotiable  Instruments, 
was  so  far  subject  to  the  law  of  lis  pendens  that  the  final  judgment 
-or  decree  in  such  proceedings  could  be  enforced,  and  in  all  respects 
^iven  effect,  notwithstanding  any  pendente  lite  transfer,  to  the  same 
extent  as  if  such  transfer  had  nor  talsen  place,  and  therefore  that 
personal  property  as  well  as  real  estate  was  clearly,  with  the  excep- 
tion stated,  within  the  operation  of  the  law  of  lis  pendens.  It  was  so 
held  at  a  comparatively  recent  day  in  England:  Berry  v.  Gibbons,  L. 
R.  8  Ch.  749,  note;  but  the  holding  to  this  effect  was  finally  reversed 
on  appeal.  The  court,  after  reviewing  previous  English  decisions 
upon  the  subject,  speaking  by  Lord  Justice  LIndley,  said:  "Upon 
principle  and  authority,  I  am  of  opinion  that  the  doctrine  In  question 
is  inapplicable  to  personal  property,  other  than  chattel  Interests  In 
land.  The  Inconvenience  of  extending  the  rule  to  ordinary  personal 
property  Is  so  extremely  serious  that  it  would,  in  my  opinion,  be  very 
wrong  to  so  extend  It  now  for  the  first  time,  even  If  such  extension 
could  be  Justified  by  reasoning  from  well-established  general  propo- 


Nov.  1895.]     Stout  v.  Philippi  Manufacturing  etc.  Co.    863 

sitions  which  might  serve  as  premises  for  arriving  at  such  a  conclu- 
sion"':  Wiirram  v.  Buckley,  0.  A.  (1894)  3  Ch.  494.  In  America,  ou  the 
other  hand,  the  decided  weight  of  authority  Is  in  favor  of  extending 
the  law  of  lis  pendens  to  personal  property,  and  though  we  know  of 
ca.ses  implying  that  Us  pendens  does  not  apply  to  personal  property 
<Miles  V.  Left,  60  Iowa,  168;  Winston  v.  Westfeldt,  22  Ala.  760;  58  Am. 
Dec.  278;  Chase  v.  Searls,  45  N.  H.  517),  we  know  of  none  in  which  It 
was  necessarily  so  decided.  There  are  many  decisions  including  such 
property  within  the  rule,  "The  rule  had  its  origin  In  controver- 
sies touching  real  estate;  but  it  may  be  conceded  that  at  this  day  it 
applies  with  equal  force  to  controversies  in  regard  to  personal  prop- 
erty; and  it  is  only  by  analogy  to  the  law,  that  it  Is  applicable  to  pro- 
ceedings in  courts  of  equity.  Where  the  suit  is  brought  to  recover 
property,  and  the  pai'ty  is  successful,  the  rule  Is  one  of  almost  uni- 
versal application;  the  purchaser  pendente  lite  takes,  subject  to  the 
rights  of  the  plaintiff,  as  settled  by  the  judgment  of  the  court.  Nor 
can  the  purchaser  in  such  case  complain  of  the  harshness  of  the  rule, 
since  tue  plahitiff,  even  if  driven  to  an  original  action,  could  recover 
upon  the  strength  of  his  title  to  the  property,  as  settled  by  the  judg- 
ment. The  purchaser  from  the  defendant,  pending  hla  suit,  acquires 
only  such  title  as  the  defendant  can  convey;  and  the  judgment 
Against  the  defendant  is,  by  operation  of  law,  a  judgment,  so  far  as  it 
relates  to  the  recovery  of  the  property,  against  all  who  acquire  his 
title  or  possession  of  the  thing  pending  the  litigation":  McCutchen  v. 
Miller,  31  Miss.  65,  83;  Blake  v.  BIgelow,  5  Ga.  439;  Bank  v.  Burke,  4 
Blackf.  144.  The  law  of  lis  pendens  has,  therefore,  been  held  appli- 
cable to  actions  for  the  recovery  of  possession  of  personal  property: 
Swantz  V.  Pillow,  50  Ark.  300;  7  Am.  St.  Rep.  98;  Carr  v.  Lewis  etc. 
€o.,  15  Mo.  App.  551;  to  proceedings  referring  to  negotiable  notes 
past  due:  Kellogg  v.  Fancher,  23  Wis.  21;  99  Am.  Dec.  96;  and  to  pur- 
chasers pendente  lite  of  patents:  Tyler  v.  Hyde,  2  Blatchf.  308;  to 
bank  sitock:  Leitch  v.  Wells,  48  Barb.  637;  to  furniture:  Scudder  r. 
Van  Amburgh,4  Edw.Ch.  29;  to  railroad  bonds;  Diamond  v.  Laurence 
■County,  37  Pa.  St.  353;  78  Am.  Dec.  429;  and  to  personal  property 
s»ld  pending  a  suit  to  foreclose  a  chattel  mortgage  thereon:  Brown  v. 
Armstrong,  137  U.  S.  266;  Boiling  v.  Carter,  9  Ala.  921. 

As  to  Negot'able  Paper  before  Maturity,  there  can  be  no  doubt  that 
the  law  of  lis  pendens  ought  not  to,  and  does  not,  apply:  Winston  v. 
Westfeldt,  22  Ala.  760;  58  Am.  Dec.  278;  May  berry  v.  Morris,  62  Ala. 
113;  Mims  v.  West,  38  Ga.  18;  95  Am.  Dec.  379;  Day  v.  Zimmerman, 
68  Pa.  St.  72;  8  Am.  Rep.  157;  Kellogg  v.  Fancher,  23  Wis.  21;  99  Am. 
Dec.  96;  and  that  where  It  is  the  subject  of  litigation,  the  courts 
ought  to  require  It  to  be  placed  in  their  possession,  or  that  such 
other  measures  be  adopted  in  reference  to  it  as  may  seem  essential  to 
prevent  the  defendant  from  committing  any  fraud  upon  the  law  by 
making  the  judgment  ineffectual  through  the  aid  of  transfers  pen- 
d«in+e  lite;  Stone  v.  Elliott,  11  Ohio  St.  252;  Keifer  v.  Ehler,  18  Pa.  St. 
388.  Tlie  recent  English  decisions  are  well  calculated  to  cast  doubt 
upon  the  question  whether  personal  property  is  subject  to  the  law  of 
lis  pendens.  It  is,  of  course,  argued  with  much  force  that  great 
iiardship  may  arise  from  keeping  within  the  domain  of  that  law  per- 
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Bonal  property  which  Is  capable  of  being  moved  from  place  to  place, 
and  Is  subject  to  frequent  sales,  and  concerning  which  there  is  rare- 
ly any  public  recoi'd  of  its  title.  Lilce  reasons  would  require  effect  to 
be  given  to  the  sale  of  such  property  by  a  person  irt»whose  possession 
it  is,  but  who  is  not  its  owner,  nor  authorized  to  sell  it.  Not  only  is 
personal  property  the  subject  of  actions  to  recover  possession  of  it, 
but  also  of  suits  to  avoid  transfers  as  fraudulent,  and  to  foreclose 
mortgages  and  other  liens,  and  these  suits  and  actions  may  be  ren- 
dered wholly  ineffective,  if  transfers  made  pendente  lite  to  purchas- 
ers without  notice  vest  title  in  them  paramount  to  any  judgment  or 
decree  which  inay  be  subsequently  entered.  The  same  necessity, 
therefore,  which  gave  rise  to  the  rule  in  its  application  to  real  estate 
exists  in  tue  case  of  personal  property,  nor  is  the  hardship  of  apply- 
Ing  the  rule  in  one  class  of  property  any  greater  than  in  the  other. 

The  Property  Must  be  Directly  Affected.— Projyevty  is  not  subject 
to  the  law  of  lis  pendens  unless  the  suit  or  action  directly  affects  eltn- 
er  the  title  thereto  or  the  possession  thereof.  It  is  not  sufficient  that 
the  title  or  right  of  possession  may  be  incidentally  affected.  Thus 
an  action  for  the  recovery  of  money  may  result  in  a  judgment  under 
which  the  property  of  the  defendant  may  be  sold,  and  his  title  there- 
by divested,  or  In  a  decision  of  some  question  of  fact  which,  as  be- 
tween the  parties,  may  estop  either  from  alleging  the  fact  to  be  other 
than  it  has  thus  been  decided  to  be,  and  this  estoppel  may.  In  a  sub- 
seciuent  action  between  them  respecting  either  real  or  personal  prop- 
erty, be  conclusive  of  the  title  or  the  right  of  possession.  The  proj)- 
erty  thus  indirectly  affected  is  not,  however,  within  the  law  of  li* 
pendens  so  that  a  purchaser  of  It  during  the  pendency  of  the  first 
suit  is  bound  to  the  same  extent  as  are  the  parties  thereto.  If  the  re- 
lief sought  in  the  action  or  suit  Includes  the  recovery  of  possession, 
or  the  enforcement  of  a  lien,  or  an  adjudication  between  conflicting 
claims  of  title,  or  any  other  judicial  action  affecting  the  title,  posses- 
sion, or  right  of  possession  to  specific  property,  real  or  personal,  or  re- 
quiring its  transfer  or  sale,  then  the  property  Is  so  directly  affected 
by  the  judgment  or  decree  sought,  that  It  becomes  subject  to  the  law 
of  lis  pendens:  O'Brien  v.  Putney,  55  Iowa,  292;  Chaffe  v.  Patterson. 
61  Miss.  28;  Rosenheim  v.  HarstoclJ,  90  Mo.  357;  Spencer  v.  Credle, 
102  N.  C.  68;  Houston  v.  Timmerman,  17  Or.  499;  11  Am.  St.  Rep.  848. 
If,  on  the  other  hand,  no  specific  property  Is  necessarily  affected  by 
the  judgment,  there  is  nothing  to  which  the  rule  of  lis  i)endens  can 
be  ujjplied:  Leavell  v.  Poore,  91  Ky.  321,  though  the  cause  of  action 
arose  out  of  property  described  in  the  complaint,  as  where  the  action 
is  to  recover  the  value  of  such  property  or  compensation  for  Injuries 
thereto:  Gardner  v.  Peckham,  13  R.  I,  162.  A  proceeding  to  forfeit 
the  charter  of  a  corporation  does  not  deprive  it  of  the  power  to  dis- 
pose of  its  property,  nor  does  it  place  such  property  within  the  rule 
of  lis  pendens,  so  that  purchasers  thereof  may  lose  the  property  or 
the  right  to  the  possession  thereof  through  the  appointment  of  a  re- 
ceiver In  the  proceedings:  Havemeyer  v.  Superior  Court,  84  Gal.  327; 
18  Am.  St.  Rep.  192.  An  action  for  trespass  upon  real  property  may 
render  necessary  the  determination  of  the  title  thereto,  or  the  loca- 
tion of  some  disputed  boundary  thereof,  and  the  decision  of  the  court 
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may  estop  the  parties  from  relltlgating  the  question  decided.  The 
property  is  not,  however,  so  immediately  affected  by  the  action  as  to 
bind  pendente  lite  purchasers  by  the  final  judgment:  Halley  v.  Ano, 
13G  N.  Y.  569:  32  Am.  St.  Kep.  764.  In  a  suit  for  divorce,  the  plead- 
ings may  be  such  as  to  affect  specific  property,  and  therefore  to  call 
for  the  application  of  the  rule  of  lis  pendens,  or  they  may  be  such  as 
to  aiTord  no  opportunity  for  its  application.  If  there  is  a  prayer  for 
alimony  or  for  any  division  of  property,  or  that  it  be  set  aside  for  the 
benefit  of  one  of  the  parties,  but  no  property  is  specifically  described, 
a  pendente  lite  purchaser  is  not  bound  by  the  judgment,  for  he  could 
not  {{now  from  any  inspection  of  the  pleadings  what  property  would 
be  affected  by  the  final  determination  of  the  suit:  Scott  v.  Rogers,  77 
Iowa,  483;  Feigley  v.  Feigley,  7  Md.  537;  61  Am.  Dec.  375;  Hamlin  v. 
Bevans,  7  Ohio,  161;  28  Am.  Dec.  625;  Isler  v.  Brown,  66  N.  C.  556; 
Brightraan  v.  Brightman,  1  R.  I.  112;  Almond  v.  Almond,  4  Rand. 
662:  15  Am.  Dec.  781.  If,  however,  the  suit  seeks  for  a 
division  or  other  disposition  of  specific  property  alleged  to  be- 
long to  the  husband  or  to  the  husband  and  wife,  or  to 
malie  the  payment  of  alimony  a  charge  on  such  property,  and 
It  is  described  In  the  complaint,  It  becomes  subject  to  the 
final  judgment  In  the  suit,  and  pendente  lite  purchasers  are  bound 
by  such  judgment,  and  cannot  successfully  resist  the  application  of 
the  propeity  as  directed  thereby:  Sapp  v.  Wightman,  103  111.  150; 
WiUiinson  v.  Elliott,  43  Kan.  590;  19  Am.  St.  Rep.  158;  Powell  v. 
Campbell.  20  Nev.  232;  19  Am.  St.  Rep.  350;  Daniel  v.  Hodges,  87  N. 
C.  95;  Tolerton  v.  Williard,  30  Ohio  St.  579;  Ulrich  v.  Ulrich,  3  Mack- 
ey,  290.  If  there  are  any  instances  in  which  pendente  lite  transfers 
may  prevail  over  such  judgments,  they  must  be  confined  to  those 
oases  in  which  the  transfer  is  involuntary,  and  is  brought  about  by 
some  person  whose  rights  are  paramount  to  those  of  both  the  hus- 
band and  the  wife.  Thus  it  has  been  held  that  the  pendency  of  a 
suit  for  divorce  does  not  deprive  creditors  of  the  husband  of  the 
remedies  ordinarily  afforded  them  for  the  collection  of  their  debts, 
and  therefore  that  such  a  creditor  may,  after  the  commencement  of  a 
suit  for  divorce,  bring  an  action,  recover  judgment  against  the  hus- 
band, take  out  execution  for  Its  satisfaction,  and  cause  the  real  prop- 
erty to  be  sold  thereunder,  and  that  the  purchaser  at  sucn  sale  takes 
title  which  cannot  be  afl'ected  by  any  judgment  which  may  subse- 
quently be  rendered  In  the  suit  for  divorce:  Houston  v.  Timmerman, 
17  Or.  499;  11  Am.  St.  Rep.  848. 

In  one  case,  where  It  was  Inevitable  that  the  proceedings,  if  contin- 
ued to  judgment,  must  affect  the  title  to  real  property,  It  was,  never- 
theless, held  not  to  be  subject  to  the  statute  requiring  the  filing  of  a 
notice  of  the  action.  The  statute  in  question  declared  that  If  the  ac- 
tion be  intended  to  affect  real  estate,  the  plaintiff  may  cause  to  bo 
recorded  in  the  office  of  the  town  clerk  of  each  town  in  which  the 
property  Is  situated  a  notice  of  the  pendency  of  the  action,  and  from 
the  time  of  recording  only  shall  the  pendency  of  the  action  be  notice 
to  a  purchaser  or  encumbrancer  of  the  property.  A  suit  was  began 
for  the  appointment  of  a  receiver  of  the  property  of  a  dissolved  part- 
nership, and  the  appointment  was  thereupon  made.  Afterward,  cred- 
AM.  St.  Rbp.,  Vol.  LVI.— 65 
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iters  of  the  partnership  levied  writs  of  attachment  on  its  real  prop- 
erty, and  contended  that  such  levies  tooli  precedence  over  the  title  of 
the  receiver,  because  no  notice  was  filed  of  the  pendency  of  the  suit 
In  which  he  was  appointed.  The  court  held  that  the  statute  was  in- 
applicable, that  the  suit  for  the  appointment  of  a  receiver  was  not  an 
action  intended  to  affect  real  estate  Avithin  the  meaning  of  the  stat- 
ute, that  the  actions  contemplated  by  the  statute  "were  those  whose 
object  was  to  determine  the  title  or  the  rights  of  the  parties  in,  to,  or 
over  some  particular  real  estate  which  is  the  subject  matter  of  the 
action.  I^  properly  includes  all  actions  which  involve  and  determine, 
as  i)etAveen  the  parties,  the  title  to  a  specific  tract  of  land,  and  which 
are  brought  to  establish  any  estate,  interest,  or  right  of  the  parties 
in,  to,  or  over  the  real  estate  described  in  the  complaint,  or  to  en- 
force any  lien,  charge,  or  encumbrance  upon  real  estate.  The  appli- 
cation in  question  was  clearly  not  an  action  of  this  kind.  Its  subject 
matter  was  not  any  specific  real  estate  concerning  their  title  to  which, 
or  their  rights  in  which,  the  copartners  were  in  dispute;  it  did  not  ask 
the  court  to  determine  any  such  title  or  rights;  in  deciding  the  mat- 
ter's involved  in  the  application  the  judge  did  not,  nor  could  he,  de- 
cide or  in  any  way  determine  any  such  right,  or  title,  or  interest  of 
the  parties  to  the  application."  The  title  of  the  receiver  was  therefore 
held  to  be  paramount  to  the  lien  of  the  attaching  creditors:  Longstatf 
V.  Tlurd,  66  Conn.  350.  Whether  it  would  have  been  held  thus  para- 
mount had  the  appointment  of  the  receiver  been  subsequent  to  tlie 
levying  of  the  writs  of  attachment,  the  court  had  no  occasion  to  de- 
termine and  therefore  did  not  consider. 

The  Specific  Property  Affected  by  the  Suit  Must  be  Pointed  Out  by 
the  pleadings  or  by  the  notice,  where  one  is  required  by  statute  to  be 
filed  or  recorded:  Olipliant  v.  Burns,  146  N.  Y.  218;  Spencer  v.  Credle, 
102  N.  C.  68;  CoUingwood  v.  Brown,  106  N,  O.  362.  Though  the  ac- 
tion or  suit  is  of  such  a  character  that  it  must  necessarily  affect  the 
property  of  the  parties,  or  some  of  them,  yet  pendente  lite  purchasers 
will  not  be  bound  by  the  judgment,  unless  the  particular  property  is 
so  described,  either  in  the  pleadings  or  notice,  that  an  intending  pur- 
chaser upon  reading  them  or  it  will  either  be  able  to  ascertain  there- 
from what  property  is  to  be  affected  by  the  judgment,  or  will,  at 
least,  be  placed  in  possession  of  information  making  it  his  duty  to 
prosecute  further  inquiries:  Havemeyer  v.  Superior  Court,  84  Cal. 
327;  18  Am.  St.  Rep.  192;  Coulter  v.  Lumpkin,  94  Ga.  225;  Low  v. 
Pratt,  53  111.  438;  Paine  v.  Koot,  121  111.  77;  Jones  v,  McNarrin,  68  Me. 
334;  28  Am.  Rep.  66;  Arrington  v.  Arrington,  114  N.  C.  151;  Lewis  v. 
Mew,  1  Strob.  Eq.  180;  Russell  v.  Kirkbride,  62  Tex.  455;  Miller  v. 
Sherry,  2  Wall.  237.  If  there  are  several  parcels  of  property  answer- 
ing the  same  description,  or  if  It  appears  that  one  or  more  parcels  of 
land,  Including  a  part  of  a  larger  tract,  may  be  affected  by  the  suit, 
it  Is,  perhaps,  the  duty  of  purchasers  to  make  further  inquiry  to  as- 
certain whether  the  particular  parcel  In  which  they  are  about  to  be- 
come Interested  is  one  of  those  sought  to  be  affected  by  the  suit: 
Green  v.  Slayter,  4  Johns.  Ch.  39.  At  all  events,  reasonable  certainty 
In  the  description  of  the  subject  matter  of  the  suit  Is  sufficient:  Ar- 
rington V.  Arrington,  114  N.  C.  151.  "Three  facts  are  necessary  to 
the  existence  of  a  valid  lis  pendens:  1.  The  property  involved  must 
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be  of  such  a  character  as  to  be  subject  to  the  rule;  2.  The  court 
must  have  jurisdiction  both  of  the  person  and  the  res;  3.  The  res  or 
property  involved  must  be  sufficiently  described  in  the  pleadings. 
The  general  maxim,  that  that  is  certain  which  may  be  made  cer- 
tain, applies  to  tlie  question  whether  the  property  is  sufficiently  de- 
scribed to  create  lis  pendens.  The  description  of  the  property  may 
toe  such  tliat  by  reference  and  upon  inquiry  it  may  be  ascertained. 
It  must  be  so  pointed  out  in  the  proceedings  as  to  warn  the  public 
that  they  intermeddle  at  their  peril;  and  any  one  reading  the  bill 
must  be  able  to  learn  thereby  what  property  is  intended  to  be  made 
the  subject  of  litigation":  Norris  v.  He,  152  111.  190:  43  Am.  St.  Rep. 
233;  Lodge  v.  Simonton,  2  Penr.  &  P.  448;  23  Am.  Dec.  36. 

In  the  case  of  Gardner  v.  Peckham,  13  it.  I.  102,  it  appeared  that  a 
suit  had  been  brought  to  set  aside  a  conveyance  of  real  property 
made  by  the  complainant,  and  that  it  ultimately  resulted  in  a  decree 
in  his  favor  and  the  restoration  of  the  land  to  him.  During  the  pen- 
dency of  the  suit,  certain  j^ersons  cut  from  the  land  a  quantity  of 
timber.  The  complainant,  after  recovering  the  property,  brought  a 
bill  in  equity  against  them  for  a  discovery  to  ascertain  tlie  amount  of 
the  timber  so  cut,  and  to  enforce  payment  therefor.  A  demurrer  to 
the  bill  was  sustained,  partly  upon  the  ground  that  the  court  consid- 
ered that  the  pendency  of  the  former  suit  did  not  necessarily  affect 
the  timber,  because  it  was  not  specifically  described  in  the  bill. 
Surely,  however,  if  the  pleadings  and  notice  are  sufficient  to  charge 
third  persons  with  knowledge  that  specific  real  property  is  affected 
by  the  pending  litigation,  they  must  be  sufficient  to  charge  them 
with  notice  that  everything  which  constitutes  a  part  of  such  realty 
Is  likewise  affected.  If  there  are  fixtures  or  timber  above  the  sur- 
face, or  mines  undemeatSi,  they  are  but  a  part  of  the  real  estate, 
and  a  lis  pendens  as  to  such  real  estate  certainly  must  affect  every 
part  of  It. 

Amendments.  —  It  Is  also  necessary,  where  the  pleadings  are  filed, 
that  they,  at  the  time  of  a  pendente  lite  transfer  or  encumbrance, 
disclose  the  fact  that  the  property  subject  thereto  Is  involved  In  the 
pending  suit.  A  party  acquiring  an  interest  in  property  during  the 
pendency  of  a  litigation  aflectiug  it  Is  not  thereby  charged  with  no- 
tice of  any  fact  that  a  complete  knowledge  of  the  contents  of  such 
pleadings  would  not  disclose  to  him,  or,  at  least.  Incite  inquiry  re- 
specting. During  the  progress  of  a  cause  it  may  be  found  necessary 
to  amend  the  pleadings  to  state  some  new  cause  of  action,  or  to 
perfect  a  description  of  the  property  subject  thereto,  or  to  bring  in 
new  parties.  Third  persons  are  not  charged  with  notice  of  facts 
brought  before  the  court  for  the  first  time  by  the  amendment  of  the 
pleadings  made  after  they  have  acquired  some  interest  In  the  subject 
matter  of  the  litigation.  As  to  any  new  cause  of  action  introduced 
by  an  amendment  and  as  to  property  first  described  thereby,  there  Is 
no  lis  pendens  prior  to  the  date  of  the  filing  of  tlie  amendment:  Nor- 
ris V.  He,  152  111.  190;  43  Am.  St.  Rep.  233;  Stone  v.  Connelly,  1  Met. 
652;  71  Am.  Dec.  499;  Jones  v.  Lusk,  2  Met.  (Ky.)  356;  Clarkson  v. 
Morgan,  6  B.  Mon.  441;  Dudley  v.  Price,  10  B.  Mon.  88;  Holland  v. 
Citizens'  Sav.  Bank,  16  R.  I.  734;  Wortham  v.  Boyd,  66  Tex.  401.    Aa 
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amendment  may  bring  In  new  parties.  If  so,  persons  ac- 
quiring title  from  them  prior  to  sucti  amendment  are  not 
bound  to  tlie  final  judgment,  and  in  those  cases  in  whicli  a 
notice  is  required  to  be  filed  or  recorded  in  some  public  of- 
fice the  bringing  in  of  a  new  party  renders  necessary  the 
filing  of  a  new  notice  to  atfect  purchasers  under  it:  March- 
banks  V.  Banlis,  44  Arli.  48;  Curtis  v.  Hitch cocli,  10  I'aige,  399.  It  is 
sometimes  necessary  to  plead  facts  occurring  subsequently  to  the  fil- 
ing of  the  original  complaint  and  answer.  If  the  original  pleadings 
disclosed*  the  property  affected  thereby,  it  became  subject  to  respond 
to  the  final  judgment  or  decree,  and  if  the  substantial  object  of  the 
suit  is  not  changed  by  the  supplemental  pleadings,  they  do  not  rendei* 
necessary  the  filing  of  any  new  notice  of  the  pendency  of  the  action: 
Stoddard  v.  Myers,  8  Ohio,  203;  Gibbon  v.  Dougherty,  10  Ohio  St. 
365.  This  remark  is  equally  applicable  to  bills  of  review.  If  they  set 
up  matter  not  in  issue  in  the  original  suit,  then  all  parties  coming 
In  after  the  commencement  of  such  suit  are  not  bound  by  the  bill  of 
review  unless  made  parties  thereto:  Debell  v.  Fox  worthy,  9  B.  Mou. 
228. 

An  Amendment  not  Introducing  a  New  Cause  of  Action  or  correct- 
ing a  description  of  property  or  bringing  before  the  court  property  of 
which  no  description  has  before  been  attempted  does  not  require 
the  filing  of  new  notices  of  the  pendency  of  a  suit.  So  far  as  it  mere- 
ly perfects  a  cause  of  action  stated  or  attempted  to  be  stated  in  the 
original  complaint,  it  may  be  regarded  as  taliiug  effect  by  relation 
as  of  the  date  of  the  filing  of  such  original  complaint,  from  which 
date  the  law  of  lis  pendens  will  operate  as  though  a  perfect  com- 
plaint had  been  filed  in  the  first  instance:  Cotton  v.  Dacey,  61  Fed, 
Rep.  481. 

An  Alienee  of  the  Plaintiff  it,  like  an  alienee  of  the  defendant, 
bound  by  the  final  judgment  in  the  action:  Bellamy  v.  Sabine,  1  De 
Gex  &  J.  580.  It  is  not  clear,  however,  that  it  is  necessary  in  order 
to  bind  an  alienee  of  the  plaintiff  that  the  pleadings  at  the  time  of 
his  purchase  disclose  the  ground  of  defense.  In  most  of  the  stat- 
utes requiring  or  authorizing  notice  to  be  filed  in  some  public  office 
of  the  pendency  of  an  action,  the  defendant  is  required  to  file  a  like 
notice  where  he  interposes  a  cross-bill  seeking  some  afllrmative  re- 
lief. In  the  absence  of  statutes  of  this  character,  it  would  seem  that 
the  pendency  of  the  suit  and  the  filing  of  the  complaint  therein  would 
place  the  subject  matter  thereof  within  the  operation  of  the  law  of 
lis  pendens  as  against  persons  subsequently  acquiring  interests  un- 
der the  plaintiff,  at  least,  to  the  extent  of  binding  them  by  any  judg- 
ment which  might  result  from  the  defendant  meeting  any  issue  ten- 
dered by  such  complaint,  though  no  answer  is  at  the  time  on  file. 
In  a  suit  to  foreclose  a  mortgage,  the  mortgagor  and  certain  junior 
mortgagees  were  made  parties  defendant,  and  after  a  demurrer  ta 
the  bill  was  overruled,  the  mortgagor  conveyed  an  Interest  in  the 
mortgaged  premises  to  a  third  party.  Subsequently,  the  junior  mort- 
gagees filed  a  cross-bill  asserting  the  mortgages  made  to  them,  and 
Insisting  upon  a  foreclosure  In  their  own  behalf,  and  they  subse- 
quently recovered  judgment  for  the  relief  prayed  for.    It  was  claim- 
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€d  that  the  purchaser  pendente  lite  was  not  affected  by  this  fore- 
closure on  the  ground  that  no  notice  had  been  filed  respecting  the 
CTOss-complaint,  but  the  court  held  that  the  defenses  interposed  and 
the  action  taken  by  the  subsequent  mortgagees  were  what  might 
reasonably  have  been  expected,  that  the  cross-suit  and  original  suit 
■constituted  but  one  cause,  and  that  the  notice  given  of  the  original 
suit  was  constructive  notice  to  the  parties  and  all  persons  subse- 
quently acquiring  title  under  them,  and  bound  the  latter  by  the  de- 
cree finally  entered,  though  it  involved  the  assertion  of  claims  held 
by  the  junior  mortgagees:  Hall  Lumber  Co.  v.  Gustin,  54  Mich.  624. 

Of  what  Lis  Pendens  is  A'o/?ce.— That  persons  acquiring  interests  in 
the  subject  matter  of  a  pending  litigation  are  bound  by  the  judgment 
therein  we  have  already  shown.  There  are  expressions  of  opinion  to 
be  found  in  the  reported  cases  indicating  that  the  effect  of  lis  pen- 
dens is  not  restricted  to  the  judgment  in  the  action,  but  tliat,  in 
addition  thereto,  it  operates  as  constructive  notice,  to  every  person 
subsequently  acquiring  an  interest  in  such  subject  matter,  of  the  ma- 
terial facts  disclosed  In  the  pleadings  and  of  those  facts  of  which 
the  facts  so  disclosed  necessarily  put  the  purchaser  on  inquiry:  Cen- 
ter V.  P.  &  M.  Banli,  22  Ala.  743;  Randall  v.  Duff,  79  Cal.  115;  Brock 
V.  Pearson,  87  Cal.  581;  Locljwood  v.  Bates,  1  Del.  Ch.  435;  12  Am, 
Dec.  121;  I-'aulliner  v.  VIeliers,  94  Ga.  531;  MuUanphy  Sav.  Banlv  v. 
Schott,  135  111.  655;  25  Am.  St.  Rep.  401;  Coryell  v.  Klehm,  157  111. 
462;  Jones  v.  McNarrin,  68  Me.  334;  28  Am.  Kep.  66;  Allen  v.  Poole, 
54  Miss.  333;  Turner  v.  Houpt,  53  N.  J.  Eq.  526;  Pendery  v.  Allen, 
53  Ohio  St.  251.  It  is  not  clear  to  us  what  is  meant  by  these  expres- 
sions. If  no  more  Is  meant  than  that  pendente  lite  purchasers  are 
chargeable,  for  the  purposes  of  the  suit,  with  notice  of  all  facts  of 
which  the  record  would  inform  them  at  the  time  of  the  purchase, 
there  can  be  no  doubt  of  its  correctness:  Stout  v.  Philippi  etc.  Co., 
41  W.  Va.  339;  ante,  p.  843.  Nor  can  there  be  any  doubt  that  igno- 
rance of  any  material  fact  so  disclosed  by  the  record  cannot  be  suc- 
cessfully urged  by  such  a  purchaser  for  the  puipose  of  escaping 
from,  or  limiting  the  effect  of,  the  judgment  finally  entered  in  the 
action.  Except  in  this  restrictive  sense,  we  doubt  whether  the  pen- 
dency of  a  suit  imparts  constructive  notice  of  matters  disclosed  by 
the  pleadings  therein.  It  is  certain  that  constructive  notice  of  mat- 
ters not  in  issue  and  not  pertinent  to  any  issue,  and  which,  therefore, 
cannot  be  determined  In  the  action  or  proceeding,  cannot  be  given 
by  mentioning  them  In  any  pleading  or  other  paper  therein:  Page 
V.  Waring,  76  N.  Y.  463;  Weiler  v.  Dreyfus,  26  Fed  Rep.  824.  So  it 
has  been  held  that  the  purchaser  of  land  subject  to  the  lien  of  a 
mortgage  is  not  affected  by  a  suit  where  the  title  to  the  mortgage 
only  was  involved:  Green  v.  RiclJ,  121  Pa.  St.  130;  6  Am.  St.  Rep. 
760;  and  the  general  rule  Is,  that  Us  pendens  does  not  affect  any 
property  not  necessarily  bound  by  the  suit.  Hence,  if  money  is  se- 
cured by  an  estate,  litigation  about  that  money,  not  Involving  the 
estate,  cannot  affect  a  purchaser  thereof:  Worsley  v.  Earl  of  Scar- 
borough, 3  Atl£.  392.  Even  conceding  it  to  be  true  that  lis  pendens 
may  be  notice  of  all  facts  apparent  on  the  face  of  the  pleadings,  it 
cannot  be  notice  of  every  equity  which  may  by  possibility  arise  out 
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of  the  matters  In  question  In  the  suit:  Shalcross  v.  Dixon,  7  L.  J.  Oh., 
N.  S.,  180. 

0/  the  Persons  Affected  by  Lis  Pendens.— We  have  already  suggested 
that  lis  pendens  is  notice  only  of  the  material  facts  disclosed  by 
the  pleadings.  Facts  are  material  in  so  far  only  as  they  may  affect 
the  pending  suit.  They  are  not  rendered  material  by  the  fact  that 
they  may  afiCeet  some  future  action  that  may  be  brought  by  one  of 
the  parties  against  another.  Therefore,  though  the  pleadings  show 
that  certain  plaintiffs  or  defendants  have  equities  as  against  one 
another,  this  will  not  affect  a  pendente  lite  purchaser  with  notice 
thereof,  unless  such  equities  are  material  in  the  pending  suit.  There- 
fore a  purchaser  from  one  of  such  plaintiffs  or  defendants  Is  not 
charged  with  notice  of  the  equities  existing  in  favor  of  his  coplain- 
tiff  or  codefendant  stated  in  the  pleadings,  but  not  constituting  any 
part  of  a  cause  of  action  or  a  defense  available  In  the  pending  ac- 
tion: Bellamy  v.  Sabine,  1  De  Gex  &  J.  56G.  If,  however,  an  actiori 
is  such  that  a  plaintiff  or  a  defendant  may  assert  a  cause  of  action 
or  of  defense  therein  against  his  coplaiutiff  or  codefendant,  and  such 
cause  of  action  Is  disclosed  by  the  pleadings,  a  pendente  lite  pur- 
chaser must  be  deemed  to  acquire  title  with  notice  thereof,  and 
therefore  to  take  title  subject  to  any  relief  which  may  be  granted 
based  thereon  between  the  coplaintiffs  or  codefendants  In  the  suit: 
Tyler  v.  Thomas,  25  Beav.  47. 

As  a  general  rule,  neither  an  action  at  law  nor  a  suit  In  equity  can 
conclude  the  rights  of  anyone  save  the  parties  to  the  action  and  per- 
sons in  privity  with  them,  and  no  one  is  In  privity  with  such  parties,, 
unless  his  rights  were  derived  from  them,  or  some  of  them,  after  the 
commencement  of  the  proceeding:  Freeman  on  Judgments,  sec.  162. 
As  to  every  person  whose  title  has  not  been  acquired  from  one  of  the 
parties  after  the  commencement  of  the  action,  its  pendancy  cannot 
affect  him,  nor  can  the  pleadings  or  any  notice  filed  therein  be  re- 
garded as  constructive  notice  to  him  of  any  fact  disclosed  thereby: 
Coles  v.  Allen,  64  Ala.  98;  Banks  v.  Thompson,  75  Ala.  531;  Bradley 
V.  Luce,  99  111.  234;  Arnold  v.  Smith,  SO  Ind.  417;  Newcomb  v.  Nel- 
son, 54  Iowa,  324;  Tiavis  v.  Topeka  etc.  Co.,  42  Kan.  625;  Hunt  v. 
Haven,  52  N.  H.  162;  Haughwout  v.  Murphy,  22  N.  J.  Eq,  545;  Allen 
V.  Morris,  34  N.  J.  L.  159;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151;  Cur- 
tis V.  Hitchcock,  10  Paige,  399;  Hopkins  v.  McLaren,  4  Cow.  677; 
Chapman  v.  West,  17  N.  Y.  125;  Stuyvesant  v.  Hone,  1  Sand.  Ch. 
419;  Houston  v.  Timmerman,  17  Or.  499;  11  Am.  St.  Rep.  848;  Green 
V.  Rick,  121  Pa.  St.  130;  6  Am.  St.  Rep.  760;  Shaw  v.  Baiksdale,  25 
B.  C.  204;  Rodgers  v.  Dibrell,  6  Lea,  69.  Persons,  therefore,  who 
claim  by  a  title  not  derived  from  any  party  to  the  suit  are  not  bound 
by  the  judgment  therein,  whether  their  purchase  was  made  before 
or  after  its  commencement:  Green  v.  Rick,  121  Pa.  St.  130;  6  Am. 
St.  Rep.  760;  nor  Is  It  always  necessary  to  the  operation  of  this  rule- 
that  the  Interest  existing  at  the  commencement  of  the  suit  be  clothed 
with  the  legal  title.  If  the  owner  of  the  property  has  sold  It  and 
received  payment  of  the  purchase  price,  or  If  he  for  any  other  rea- 
son so  holds  It  that  another  person  Is  entitled  to  a  conveyance  from 
hin\  of  the  legal  title,  or  If  he  has  granted  any  lease  or  made  any 
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contract  by  which  another  person  Is  entitled  to  the  right  of  posses- 
sion, none  of  such  persons  can  be  bound  by  a  judgment  pronounced 
In  an  action  commenced  after  the  acquisition  of  their  equitable  title 
or  their  contract  rights.  They  may,  therefore,  If  they  have  a  sub- 
Btantial  and  equitable  Interest  in  the  subject  matter  of  a  suit,  pro- 
ceed to  obtain  the  legal  title  thereto  from  one  of  the  parties  to  the 
suit  after  Its  commencement,  and  their  rights  cannot  be  impaired 
by  any  judgment  subsequently  entered  in  such  action:  Rooney  v. 
Michael,  84  Ala.  585;  Franklin  Sav.  Bank  v.  Taylor,  131  111.  376; 
Clarkson  v.  Morgan,  6  B.  Mon.  441;  Hokanson  v.  Gunderson,  54 
Minn.  499;  40  Am,  St.  Rep.  354;  Parks  v.  Jackson,  11  Wend.  442; 
25  Am.  Dec.  656;  Gibler  v.  Trimble,  14  Ohio,  323. 

Unrecorded  Conveyances.  —  The  general  rule  to  which  we  have  re- 
ferred may  be  modified  by  statutes  aud  especially  by  statutory  pro- 
visions authorizing  the  recording  of  Instruments  affecting  the  title 
to  real  property  and  denying  effect  to  those  which  are  not  so  record- 
ed. In  many  of  the  states,  statutes  have  been  enacted  In  which  In 
suits  for  partition  or  to  foreclose  mortgage  or  other  liens  the  plain- 
tiff is  exonerated  from  making  parties  to  the  action  any  persons 
whose  claims  do  not  appear  of  record,  and  providing  that  the  notice 
of  the  pendency  of  the  action  shqll  bind  persons  whose  conveyances 
are  not  then  recorded:  Lament  v.  Cheshire,  65  N.  Y.  30;  Collingwood 
V.  Brown,  106  N.  C.  362.  Generally,  statutes  authorizing  the  record- 
ing of  Instruments  affecting  real  property  do  not  declare  that  the 
failure  to  record  such  instruments  shall  make  them  void  between  the 
parties  thereto,  nor  as  against  any  person  except  a  purchaser  or  en- 
cumbrancer In  good  faith,  for  a  valuable  consideration,  and  without 
notice  of  the  unrecorded  conveyance.  If  a  suit  Is  commenced  against 
a  person  who  has  previously  made  a  transfer  of  the  subject  matter 
thereof,  and  the  suit  Is  prosecuted  to  judgment,  persons  purchasing 
from  him,  both  In  reliance  upon  such  judgment  and  upon  the  title 
as  it  otherwise  appears  of  record,  are  undoubtedly  protected  against 
unrecorded  conveyances:  Freeman  on  .Tudgments,  sec.  366;  Freeman 
on  Executions,  sec.  336;  Sprague  v.  White,  73  Iowa,  670;  Hoyt  v. 
Jones,  31  Wis.  389.  But  an  action  may  be  commenced  by  A  against 
B  to  recover  real  property  from  him,  or  to  quiet  the  title,  or  to  de- 
termine conflicting  claims  thereto,  and  after  judgment  has  been  en- 
tered in  such  action  in  favor  of  the  plaintiff,  he  may  convey  to  C. 
Thereupon  it  may  be  discovered  that  before  the  action  was  com- 
menced against  B  he  had  executed  a  conveyance  of  the  property  to 
D,  and  therefore  had  not  at  any  time  during  the  pendency  of  the 
action  any  interest  in  the  subject  matter  thereof.  The  question  will 
then  arise  whether  the  judgment  is  effective  against  D  who  was  not 
a  party  to  the  action.  The  authorities  upon  this  subject  are  not  at 
all  reconcilable.  The  weight  of  authority,  we  think,  however,  sup- 
ports the  proposition  that  the  judgment  cannot  affect  D  nor  his  suc- 
cessors in  interest,  for  the  reason  that  they  have  not  acquired  title 
during  the  pendency  of  the  action  from  any  party  thereto,  nor  can 
persons  who  have  subsequently  purchased  from  A  be  regarded  as 
purchasers  from  B  so  as  to  be  protected  from  unrecorded  convey- 
ances made  by  the  latter:  Warnock  v.  Harlow,  98  Gal.  298;  31  Am. 
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St.  Rep.  209;  Smith  v.  Williams,  44  Mich.  240;  Hammond  v.  Paxton, 
58  Mich.  393;  Vose  v.  Morton,  4  Gush.  27;  50  Am.  Dec.  750;  Hall  v. 
Nelson>  23  Barb.  88;  Masterson  v.  Little,  75  Tex.  682;  Baxter  v. 
Bartlett,  18  Mont.  446;  56  Am.  St  Rep.  594.  Other  cases,  how- 
ever, maintain  the  reverse  of  this  proposition,  and  they  are  un- 
doubtedly correct,  if  they  arose  in  states  whose  statutes  in  effect 
provided  that  an  instrument  not  duly  recorded  should  have  no  effect 
as  against  persons  having  no  actual  notice  thereof:  Norton  v.  Birge, 
85  Conn.  250;  Utley  v.  Fee,  83  Kan.  683;  Smith  v.  Hodsdon,  78  Me. 
180;  Collfngwood  v.  Brown,  106  N.  C.  367;  Williams  v.  Kerr,  113 
N.  C.  306. 

Involuntary  Transfers  Pendente  Lite — It  has  been  said  that  a  dis- 
tinction ought  to  be  made  between  voluntary  transfers  pendente  lite 
and  compulsory  transfers  made  by  operation  of  the  law,  as  wliere 
Involuntary  proceedings  in  banliruptcy  are  commenced  against  an 
alleged  bankrupt,  as  a  consequence  of  which  his  property  is  trans^ 
f erred  to  an  assignee  or  trustee  for  the  benefit  of  creditors;  and  it 
has  been  held  that  such  assignee  is  not  chargeable  with  notice  of 
the  suits  pending  against  the  banlirupt,  and  is  not  bound  by  judg- 
ments entered  against  him  subsequent  to  the  commencement  of  the 
proceedings  In  bankruptcy:  Sedgejvick  v.  Cleveland,  7  Paige,  290; 
Zone  V.  Fink,  18  W.  Va.  732.  The  better  opinion,  in  our  judg- 
ment, however.  Is  that  where  the  court  has,  prior  to  the  pro- 
ceedings In  bankruptcy,  obtained  jurisdiction,  it  is  competent 
to  proceed  to  exercise  it  until  final  judgment,  and  that 
such  jurisdiction  is  not  divested  by  a  transfer  made  by  one 
of  the  parties  as  a  result  of  proceedings  against  him  in  insolvency 
or  bankruptcy.  If  such  be  the  case,  the  assignee  pendente  lite  must 
necessarily  be  bound  by  the  judgment.  Certainly  this  is  true  where 
the  proceedings  were  commenced  by  the  bankrupt  himself:  Cleve- 
land V.  Boerum  24  N,  Y.  613;  Lenihan  v.  Hamann,  14  Abb.  Pr.  N.  S. 
272;  55  N.  Y.  652;  Young  v.  Cardwell,  6  Lea,  168;  Eyster  v.  Gaff,  91 
U.  S.  521;  and  we  see  no  reason  to  distinguish  between  voluntary  and 
Involuntary  proceedings.  If  the  transfer  is  the  result  of  an  execu- 
tion or  judicial  sale,  there  is  no  doubt  that  the  purchaser  thereat  is 
within  the  rule  of  lis  pendens  to  the  same  extent  as  if  the  transfer 
had  been  made  by  the  debtor  himself:  Scott  v.  ColemaR,  5  T.  B.  Mon. 
73;  Steele  v.  Taylor,  1  Minn.  278;  Hart  v.  Marsnail,  4  Minn.  296; 
Hawes  v.  Orr,  10  Bush,  431. 

In  an  early  Virginia  case,  it  was  intimated  that  the  doctrine  o^  l'8 
pendens  applied  only  to  purchasers  from  the  parties  to  the  suit,  and 
that  if  one  of  such  purchasers  should  in  turn  make  another  convey- 
ance, that  his  vendee  would  not  be  bound  by  the  rule,  for  the  reason 
that  he  did  not  obtain  his  title  pendente  lite  from  a  party  to  the 
suit:  French  v.  Loyal  Co.,  4  Leigh,  627.  To  so  hold  would  substan- 
tially overthrow  the  whole  doctrine  of  lis  pendens.  This  doctrine  is 
founded  upon  the  theory  that  the  parties  to  the  suit  will  not  be  per- 
mitted to  withdraw  the  subject  matter  thereof  therefrom,  and  there- 
by to  prevent  any  efficient  exercise  of  the  jurisdiction  of  the  court 
through  transfers  made  pendente  lite.  If  this  prohibited  result  could 
be  accomplished  by  two  transfers  instead  of  one,  there  would  be  no 
doubt  that  the  operation  of  the  law  could  be  effectually  thwarted  in 
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many  Instances.  We  have,  however,  been  able  to  find  but  one  de- 
cision upon  the  subject  in  conflict  with  that  just  cited  from  the  state 
of  Virginia:  Norton  v.  Birge,  35  Conn.  250. 

The  Frotecution  of  the  Suit  with  Reasonable  Diligence  was,  both  at 
law  and  in  equity  undoubtedly  essential  to  the  continued  operation 
of  the  law  of  lis  pendens.  It  is  difficult,  and  perhaps  impossible, 
to  state  any  inflexible  rule  by  which  it  can  be  determined  whether 
there  has  been  reasonable  diligence  in  the  prosecution  of  a  suit. 
Some  courts  are  averse  to  the  application  of  the  law  of  lis  pendens, 
while  others  are  not.  In  some  cases  its  application  would  seem  to 
be  harsh  and  oppressive,  and  In  others  not.  Influenced  by  these 
considerations,  it  is  quite  likely  that  the  same  degree  of  diligence 
might  by  one  court  be  regarded  as  reasonable  and  by  another  as 
characterized  by  laches.  It  has  sometimes  been  said  that  "courts 
gladly  avail  themselves  of  any  defect  in  the  pleadings  or  proofs 
of  the  plaintiff  to  prevent  its  operation  upon"  a  bona  fide  pendente 
lite  purchaser:  Ludlow  v.  Kidd,  3  Ohio,  541;  and  in  another  case  it 
was  said  that  the  benefit  of  lis  pendens  can  be  lost  only  by  an  un- 
usual or  unreasonable  delay,  and  not  by  ordinary  negligence:  Gos- 
son  V.  Donaldson,  18  B.  Mon.  230;  68  Am.  Dec.  723.  In  many  cases, 
the  general  statement  is  made  that  to  aftect  such  purchasers,  there 
must  be  a  close  and  continuous  prosecution  of  the  suit,  an  exercise 
of  a  reasonable  diligence,  unaccompanied  with  any  gross  slips  or  ir- 
regularities by  which  Injury  could  accrue  to  the  rights  of  interested 
parties:  Pipe  v.  Jordan,  22  Colo.  392;  55  Am.  St.  Rep.  138;  Durand 
V.  Lord,  115  111.  610;  Ferrier  v.  Buzich,  6  Iowa,  25G;  Clarkson  v.  Mor- 
gan, 6  B.  Mon.  441;  Hawes  v.  Orr,  10  Bush,  431;  Watson  v.  Wilson,  2 
Dana,  406;  26  Am.  Dec.  459;  Wallace  v.  Marquett,  88  Ky.  130;  Myrick 
v.  Selden,  36  Barb.  22;  Edmeston  v.  Lyde,  1  Paige,  637;  19  Am.  Dec. 
454;  Hayes  v.  Nourse,  114  N.  Y.  595;  11  Am.  St.  Rep.  700;  Trimble  v. 
Boothby,  14  Ohio,  109;  45  Am.  Dec.  526;  Preston  v.  Tubbin,  1  Vern. 
286.  And  the  prosecution  of  the  suit  must  not  be  collusive:  Rippetoe 
v.  Dwyer,  65  Tex.  703.  In  one  case,  a  purchaser  was  relieved  from 
an  enforcement  of  the  rule  because  of  a  delay  of  three  years  in  enter- 
ing judgment  after  the  filing  of  an  answer  admitting  all  the  allega- 
tions of  the  plaintiff's  complaint:  Erhmann  v.  Kendrick,  1  Met  (Ky.) 
146;  Mann  v.  Roberts,  11  Lea,  57;  and  in  another  instance,  because 
there  was  a  delay  of  twenty-three  years  during  which  parties  were 
In  possession  of  the  property  in  controversy  claiming  it  as  their  own: 
Wallace  v.  Marquett,  88  Ky.  130.  The  court  may  properly  be  in- 
fluenced by  the  consideration  that  the  delay  in  the  prosecution  of  the 
suit  has  not  only  been  for  a  long  period  of  time,  but  has  further 
been  accompanied  by  a  change  in  the  condition  and  value  of  the 
property,  and  by  the  death  of  witnesses  by  whom  certain  facts  in 
issue  could  probably  have  been  established:  Hayes  v.  Nourse,  114 
N.  Y.  595;  11  Am.  St.  Rep.  700.  In  a  recent  case,  the  rule  upon  the 
subject  was  stated  as  follows:  "It  has  been  said  that  in  order  to 
prevent  a  suspension  of  lis  pendens,  there  must  be  a  full  or  contin- 
uous prosecution  of  the  suit.  But  the  rule  in  reference  to  a  con- 
tinuous prosecution  simply  requires  that  there  shall  be  no  such 
neglect  in  the  prosecution  as  cannot  be  explained  and  appears  to  be 
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inexcusable.  Mere  lapse  of  time  does  not  indicate  sucli  negligence. 
If  the  cause  finally  goes  to  decree  or  judgment,  it  will  be  presumed. 
In  thfe  absence  of  any  showing  that  there  has  been  a  negligent  inter- 
mission of  the  prosecution,  that  there  has  been  a  binding  lis  pen- 
dens, and  that  interveuors  pendente  lite  are  bound  by  the  decree  or 
judgment.  As  a  general  rule,  there  will  be  no  estoppel  against  the 
right  to  enforce  the  lis  pendens,  unless  the  plaintiff  or  complainant 
In  the  suit  has  been  so  negligent  in  its  prosecution  as  to  induce  the 
belief  that  such  prosecution  has  been  abandoned":  Noms  v.  He, 
152  111.  1^0;  43  Am.  St.  Kep.  233,  242;  Landon  v.  Morris,  5  Sim.  248; 
Hunter  v.  Earl  of  Hopetown,  4  McQueen,  972.  In  another  case  it 
was  said  that:  "A  delay  of  nearly  two  years  without  a  step  taken  ia 
the  case  or  a  motion  made  indicating  an  intention  of  prosecuting  the 
suit  without  an  excuse  offered  or  any  explanation  given  for  the  de- 
lay is  such  gross  and  culpable  negligence  in  their  suit  as  to  deprive 
them  of  the  benefit  of  the  rule":  Petree  v.  Bell,  2  Bush,  62.  In 
Oregon,  the  opinion  has  been  expressed  that:  "The  constructive  no- 
tice which  the  law  presumed  by  lis  pendens  is  less  reliable  than  any 
of  the  other  kinds  of  constructive  notice  arising  from  registration, 
and,  in  order  that  the  parties  may  be  thus  protected,  the  suit  should 
be  prosecuted  with  reasonable  diligence  and  dispatch."  And  it  ap- 
pearing that  after  the  entry  of  an  interlocutory  judgment  in  parti- 
tion no  further  proceedings  were  taken  for  ten  years,  the  court 
added:  "After  so  long  a  lapse  of  time,  little  opportunity  would  be 
afforded  a  purchaser  to  ascertain  the  condition  of  the  title  which  he 
might  be  looking  up  so  far  as  it  might  be  affected  by  the  pendency 
of  the  legal  proceedings,  for  the  reason  that  papers  are  liable  to  be 
mislaid  and  the  case  omitted  from  the  docket,  and  a  new  clerk 
might,  in  the  meantime,  come  in  who  would  have  no  personal 
knowledge  of  the  former  proceedings,  and  a  purchaser  under  the 
circumstances  would  be  very  liable  to  fail  to  get  information  of  the 
pendency  of  the  case":  Bybee  v.  S.ummers,  4  Or.  361. 

New  Suits — Revivor.— A  suit  may  be  dismissed  or  otherwise  dis- 
continued and  afterward  rebegun  or  revived,  in  which  event  two 
questions  may  be  presented:  1.  May  the  lis  pendens  of  the  first  suit, 
under  any  circumstances,  continue  so  as  to  give  an  added  effect  to 
the  judgment  in  the  second;  and  2.  If  so,  has  there  been  such  delay 
in  the  commencement  of  the  second  suit  as  to  exclude  it  from  the 
operation  of  the  rule.  If  the  judgment  or  decree  in  the  first  suit  or 
action,  though  of  such  a  character  as  not  to  estop  plaintiff  or  com- 
plainant from  commencing  another  proceeding,  was  entered  without 
any  reservation  of  the  right  to  do  so,  there  is  no  doubt  that  the  ef- 
fect of  lis  pendens  terminates  with  the  judgment  therein,  and  hence 
that  persons  acquiring  interests  in  the  subject  matter  of  the  litiga- 
tion before  the  commencement  of  the  second  proceeding,  though  dui- 
Ing  the  pendency  of  the  first,  are  not  bound  by  the  final  judgment 
or  decree  In  the  second:  Ilerrington  v.  McCollum,  73  111.  483;  Allison 
V.  Drake,  145  111.  500;  Watson  v.  Wilson,  2  Dana,  408;  26  Am.  Dec. 
459;  Herrington  v.  Herrington,  27  Mo.  560;  Newman  v.  Chapman.  2 
Rand,  93;  14  Am.  Dec.  766;  Drayson  v.  Pocock,  4  Sim.  284.  A  judg- 
ment or  decree  of  dismissal  may,  however,  expressly  reserve  to  the 
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plaintiff  or  complainant  the  right  to  begin  another  proceeding,  and 
then  the  question  will  arise,  In  the  event  of  his  availing  himself  of 
the  privilege,  whether  persons  who  would  have  been  bound  by  a 
decree  on  the  merits  in  the  first  suit  because  of  their  purchase  pen- 
dente lite  are  bound  by  such  a  decree  In  the  second.  This  question 
cannot  be  answered  with  any  confidence.  Some  of  the  decision* 
maintain  that  the  reservation  of  the  right  continues  the  operation  of 
the  lis  pendens  created  by  the  first  suit,  and  therefore  purchasers 
during  Its  pendency  may  be  deemed  in  the  second  suit  to  have  pur- 
chased with  notice  thereof  and  of  the  material  allegations  of  the 
bill  therein:  Ferrier  v.  Buzick,  G  Iowa,  258;  Bishop  of  Winchester  v. 
Paine,  11  Ves.  Jr.  200;  while  others  assert,  and  we  think  with  better 
reason,  that  the  dismissal  of  the  first  suit  terminates  the  effect  of 
the  lis  pendens  created  thereby,  and  that  it  cannot  be  revived  by  a 
second  proceeding:  Pipe  v.  Jordan,  22  Colo,  392;  55  Am.  St.  Rep.  138; 
Clai'kson  v.  Morgan,  6  B.  Mon.  441. 

If  There  ia  a  Mere  Abatement  of  the  Suit  or  Action,  and  the  right 
continues  in  the  plaintiff  or  complainant  to  revive  It,  its  abatement 
does  not  end  the  lis  pendens  therein.  If  proceedings  are  taken  to 
revive  It  In  the  mode  authorized  by  the  rules  of  practice  prevailing- 
In  the  jurisdiction  wherein  the  suit  or  action  is  pending,  and  It  Is  ac- 
cordingly revived  and  then  proceeds  to  final  Judgment  or  decree,, 
all  persons  acquiring  Interests  under  the  parties,  or  any  of  them,  af- 
ter the  commencement  of  the  action  are  bound:  Watson  v.  Wilson,  2 
Dana,  766;  26  Am.  Dec.  459;  Newman  v.  Chapman,  2  Rand.  98;  14 
Am.  Dec.  766.  Where  the  right  of  revivor  exists,  It  must,  however, 
be  prosecuted  with  reasonable  diligence.  Otherwise  pendente  lite 
purchasers  are  not  bound:  Shively  v.  Jones,  6  B.  Mon.  274;  W^atsoik 
V.  Wilson,  2  Dana,  406;  26  Am.  Dec.  459;  Hayes  v.  Nourse,  114  N.  Y. 
595;  11  Am.  St.  Rep.  700.  In  one  state,  a  year  has  been  named  as  a 
reasonable  time  within  which  proceedings  to  revive  may  be  prose- 
cuted: Hull  V.  Deatly,  7  Bush,  687;  but  In  cases  of  this  character  as 
well  as  In  others  we  apprehend  that  the  question  of  laches  cannot 
be  determined  by  any  Invariable  test,  and  that  a  person  against 
whom  unreasonable  delay  is  charged  may  meet  such  charge  by 
Bhowiug  a  reasonable  excuse  for  his  tardiness:  Wickliffe  v.  Brecken- 
ridge,  1  Bush,  443. 

Appellate  Proceedings.  —  Though  a  final  judgment  or  decree  ha» 
been  entered,  the  losing  party  has  the  right  to  seek  relief  therefrom 
by  an  appeal  or  writ  of  error  or  other  appellate  proceeding,  and,, 
sometimes,  by  a  bill  of  review.  Where  the  law  gives  a  right  of  re- 
view to  an  appellate  court,  all  persons  are  necessarily  charged  with 
notice  thereof,  and  It  would  seem  reasonable  to  hold  that  the  opera- 
tion of  lis  pendens  ought  to  be  adequate  to  give  a  litigant  protec- 
tion until  he  can  pursue  all  the  remedies  to  which  he  is  entitled  In 
the  action,  and  therefore,  though  a  judgment  or  decree  final  In  form 
has  been  entered,  the  cause  ought  still  to  be  deemed  pending  while 
the  right  to  further  prosecute  It  by  appeal  or  writ  of  error  remains. 
Hence,  we  deem  It  the  better  opinion  that  if  an  appeal  be  prose- 
cuted within  the  time  allowed  by  law,  all  persons  acquiring  an  In- 
terest In  the  bubject  of  the  litigation  after  the  commencement  of 
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the  action  must  be  bound  by  such  judgment  as  shall  ultimately  be 
rendered  therein,  and  that  this  rule  is  applicable  to  persons  purchas- 
ing before  an  appeal  has,  in  fact,  been  taken,  though  after  the  en- 
try of  the  judgment  subsequently  appealed  from:  Smith  v.  Britten- 
ham,  109  111.  .540;  Dunniugton  v.  Elston,  101  Ind.  373;  Ileal  Estate 
<;tc.  Inst.  V.  CoUonious,  63  Mo.  290;  Can-  v.  Gates,  96  Mo.  271;  Mack- 
len  V.  AUenberg,  100  Mo.  337.  A  writ  of  error  is  in  form  an  inde- 
pendent suit  or  proceeding.  It  has,  therefore,  been  held  to  be  sub- 
ject to  the  rule  that  lis  pendens  does  not  begin  until  the  service  of 
the  writ,  and  therefore  it  has  been  thought  that  a  purchaser  after 
the  entry  of  the  judgment  sought  to  be  reviewed  but  before  the  ser- 
vice of  the  writ  of  error  was  not  bound  by  the  result  of  the  proceed- 
ings in  error:  Cheever  v.  Minton,  12  Colo.  559;  13  Am.  St.  Rep.  258; 
Kldridge  v.  Walker,  80  111.  270;  MeCormick  v.  McClure,  6  Blackf. 
466;  89  Am.  Dec.  441;  Macklln  v.  Allenberg,  100  Mo.  337;  Taylor  v. 
Boyd,  3  Ohio,  337;  17  Am.  Dec.  603;  Ludlow  v.  Kidd,  3  Ohio,  541; 
Woolridge  v.  Boyd,  13  Lea,  151;  and  there  have  been  cases  extend- 
ing this  rule  to  appeals:  Cheever  v.  Minton,  12  Colo.  559;  13  Am.  St. 
Hep.  258.  While  there  may  be  a  difference  in  the  forms  of  appel- 
late proceedings,  their  object  is  the  same,  and  whatever  be  the  form 
of  the  proceeding,  provided  it  be  sanctioned  by  law,  it  seems  absurd 
to  hold  that  the  successful  litigant  shall  not  be  entitled  to  the  fruits 
of  the  litigation  because  some  one  happened  to  purchase  the  subject 
matter  thereof  after  the  rendition  of  an  erroneous  judgment  or  de- 
ci'ee  and  before  proceedings  had  been  taken  to  escape  from  it 
through  the  action  of  some  appellate  tribunal.  "We  cannot,"  said 
the  supreme  court  of  Illinois,  "sanction  the  claim  that  where  one 
in  the  actual  possession  of  land  is  In  good  faith  defending  against  an 
Adverse  suit  for  the  recovery  thereof,  he  can,  merely  because  there 
lias  been  a  recovery  against  him  in  an  inferior  court,  be  deprived  of 
all  the  fruits  of  an  appeal  or  writ  of  error,  by  an  unsuccessful 
•claimant  suddf-nly  transferring  the  estate  to  a  third  party.  Before 
the  owner  of  a  freehold  estate  can  be  compelled  to  surrender  it  to  an 
adverse  claimant,  he  has  a  right,  if  he  desires  to  do  so,  to  be  heard 
In  the  highest  appellate  tribunal  of  the  state,  and  for  this  purpose, 
where  an  inferior  court  has  rendered  a  decision  adverse  to  him,  he 
must  have  a  reasonable  time,  at  least,  to  avail  himself  of  this  right": 
Smith  V.  Brittenham,  109  111.  553.  Hence,  we  think  the  better  opin- 
ion is  that,  whatever  be  the  form  of  the  appellate  proceeding,  if  it 
be  prosecuted  in  due  time,  the  lis  pendens  resulting  from  the  com- 
mencement of  the  suit  continues  until  its  final  determination  in 
whatsoever  court  that  may  be:  Debell  v.  Foxworthy,  9  B.  Mon.  228; 
Clarey  v.  Marshall,  4  Dana,  95;  Sarle  v.  Crouch,  3  Met.  (Ky.)  450; 
Claak  V.  Farrow,  10  B.  Mon.  446;  52  Am.  Dec.  552;  Ludlow  v.  Kidd,  3 
Ohio,  541;  Harle  v.  Langdon,  60  Tex.  555;  Bishop  of  Winchester  y. 
Beaver,  3  Ves.  Jr.  314. 

With  Respect  to  Bills  of  Rernew  in  those  cases  in  which  they  are  al- 
lowed by  law,  and  all  persons  must  be  deemed  to  have  notice  what 
iU'crees  are  subject  thereto  and  may  be  set  aside  thereby,  there  is 
also  a  dlfTerence  of  opinion  whether  one  acquiring  an  interest  In  tlie 
flubject  of  the  litigation  after  the  original  decree  is  entered  and  be- 


Nov.  1895.]     Stout  v.  Philippi  Manufacturing  etc,  Co.     877 

fore  the  bill  of  review  is  filed  talies  title  subject  to  such  final  action 
as  may  be  had  under  any  bill  of  review  which  may  be  subsequent- 
ly filed.  Among  the  decisions  affirming  that  purchasers  before  the 
bill  is  filed  are  nevertheless  bound  by  the  result  thereof  are  Debell 
V.  Foxworthy,  9  B.  Mon.  228;  Clarey  v.  Marshall,  4  Dana,  95;  Earle 
v.  Crouch,  3  Met.  (Ky.)  450;  Clark  v.  Farrow,  10  B.  Mon.  446;  52  Am. 
Dec.  5.")2;  Gore  v.  Stackpoole,  1  Dow.  31;  and  among  the  decisions 
afiirmincr  a  contrary  doctrine  are  Ludlow  v.  Kldd,  3  Ohio,  541:  Rec- 
tor V.  Fitzgerald,  59  Fed.  Kep.  808;  Lee  County  v.  Rogers,  7  Wall. 
381.  If,  after  a  judgment  is  entered  in  an  action,  an  appeal  is  takea 
therefrom,  resulting  in  its  reversal  in  the  appellate  court,  the  lis 
pendens  is  not  thereby  terminated  if,  notwithstanding  such  reversal, 
further  proceedings  take  place  in  the  trial  court,  and  ultimately  re- 
sult in  a  final  judgment  in  favor  of  the  plaintiff  or  complainant: 
Daniel  v.  Hodges,  87  N.  C.  98;  Stoddard  v.  Myers,  8  Ohio,  203. 

Termination  of. — Undoubtedly,  there  are  cases  affirming  in  gen- 
eral terms  that  lis  pendens  ceases  with  the  entry  of  the  final  judg- 
ment or  decree,  and  from  their  language  the  conclusion  is  inferable 
that  a  purchaser  from  an  unsuccessful  litigant  after  the  entry  of 
such  judgment  or  decree  against  him  is  not  bound  thereby:  Ludlow 
V.  Kidd,  3  Ohio,  541;  Worsley  v.  Earl  of  Scarborough,  3  Atk.  392; 
Harvey  v.  Montague,  1  Vern.  122;  Sugden  on  Vendors,  1047.  To  so 
hold  would  render  the  law  of  lis  pendens  useless,  for  It  would  Invite 
a  litigant  to  avoid  the  decision  of  the  court  as  soon  as  it  had  pro- 
nounced against  him,  by  transferring  the  subject  thereof.  When  the 
authorities  so  speak,  what  they  must  mean  is,  that  if  a  suit  or  action 
is  dismissed  or  a  judgment  Is  entered  denying  the  relief  sought,  then 
the  allegations  of  the  pleadings  no  longer  impart  notice  of  their  con- 
tents to  persons  who  may  afterward  deal  with  the  property  referred 
to  therein.  If,  on  the  other  hand,  a  judgment  or  decree  is  entered 
for  the  recovery  of  the  possession  of  property,  or  directing  Its  trans- 
fer or  sale,  or  otherwise  necessarily  affecting  the  title  thereto  or  the 
possession  thereof,  such  judgment  or  decree  is  binding  upon  persons 
who  may  thereafter  purchase  from  either  of  the  parties,  and  no 
transfer  made  by  either  after  the  judgment  or  decree  has  been  pro- 
nounced can  prevent  the  enforcement  thereof:  Jackson  v.  Warren, 
82  111.  331;  McCauley  v.  Rogers,  104  111.  578;  Pittman  v.  Wakefield, 
1)0  Ky.  171;  Blddle  v.  Tomlinson,  115  Pa.  St.  299.  It  is  true  there 
are  decisions  which  we  know  not  how  to  reconcile  with  this  state- 
ment, but  they  are  certainly  sustained  neither  by  reason  nor  by 
authority:  Rosser  v.  Bingham,  17  Ind.  542.  When,  however,  there  Is 
no  effort  to  avoid  the  effect  of  a  final  judgment  or  decree,  and  the 
pleadings  in  the  action  are  relied  upon  as  constructive  notice  In 
some  other  proceedings,  doubtless  they  do  not  operate  as  such  as 
against  a  person  who  was  not  a  pendente  lite  purchaser:  Coe  y. 
Manseau,  02  Wis.  81;  nor  under  these  circumstances  can  we  see  any 
difference  between  one  who  purchases  before,  and  one  who  pur- 
chases after,  the  entry  of  the  judgment  Though  the  statute  re- 
quires a  notice  of  the  pendency  of  an  action  to  be  filed,  and  It  is  filed 
accordingly,  yet  If  the  notice  is  cancele<l,  it  no  longer  operates  to 
charge  purchasers  of  property  with  knowledge  of  its  contents  or  of 


S78     First  Nat.  Bk.  v.  Huntington  Dist'nq  Co.   [W.  Virginia, 

the  allegations  of  the  pleadings:  Valentine  v.  Austin,  124  N.  T.  400. 
It  is  said  that  the  lis  pendens  may  cease  to  ©iterate  as  notice  to 
third  persons  when,  from  some  cause,  they  are  deprived  or  the  op- 
jwrtuuities  of  knowledge  that  ordinarily  attend  the  pendency  of  a 
suit,  as  where  the  papers  In  the  cause  have  been  removed  from  the 
<!0urt,  and  thereby  made  inaccessible  to  them:  Arrington  v.  Arring- 
ton,  114  N.  C.  151. 

MORTGAGES-LIABILITY  OF  MORTGAGEE  TO  ACCOUNT 
FOR  RENTS.— A  m-ortgagee  who  is  not  in  possession  of  the  mort- 
gaged premises  is  not  accountable  for  the  rents  and  profits  thereof  to 
-anyone,*  but  a  mortgagee  in  possession  of  productive  real  estate  is 
liable  to  account  for  net  rents  and  profits:  Extended  note  to  Cald- 
well v.  Hall,  4  Am,  St.  Rep.  70,  71. 

EQUITY— PARTIES  IN  PARI  DELICTO.— It  Is  an  established 
general  principle  that,  as  between  parties  in  pari  delicto  standing 
upon  an  equal  footing,  no  relief  will  be  given.  In  such  a  case,  the 
parties  will  be  left  in  the  position  where  they  have  linowlngly  and 
•willfully  placed  themselves:  Extended  note  to  Harper  v.  Harper,  7 
Am.  St.  Rep.  587,  588. 

JUDICIAL  SALES-ENFORCEMENT  OP.— A  purchaser  under  a 
decree  may  be  compelled  to  pay  the  money  into  court  by  a  summary 
order,  where  he  has  given  no  bond  or  security  for  the  inirchase 
money:  Richardson  v.  Jones,  3  Gill  &  J.  163;  22  Am.  Dec.  293.  Com- 
missioners authorized  by  a  decree  of  court  to  sell  certain  real  estate 
have  a  right  of  action  in  their  own  names  against  a  purchaser  at  tlie 
sale  who  falls  to  comply  with  the  conditions  of  such  sale:  Shinn  v. 
Roberts,  1  Speuc.  435;  43  Am.  Dec.  636. 
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PRACTICE  IN  EQUITY.— Answers  and  other  pleadings,  ex* 
cept  in  cases  of  injunction,  can  be  filed  only  at  the  rules  or  In  court, 
and  not  before  a  commissioner. 

THE  LIEN  OF  A  JUDGMENT  RELATES  to  the  first  day  of 
the  term  at  which  it  was  rendered,  if  it  might  have  been  rendered 
at  that  date,  and  takes  precedence  over  other  judgments  which 
could  not  have  been  rendered  until  after  such  day,  irrespective 
of  the  dates  on  which  such  judgments  were  in  fact  rendered. 

A  JUDGMENT  IS  AS  AGAINST  OTHER  CREDITORS  OF 
THE  DEFENDANT,  CONCLUSIVE  of  the  justness  and  the 
amount  of  the  debt,  and  cannot,  in  a  bill  to  enfoi-ce  the  lien 
against  real  property,  be  impeached,  except  for  fraud  and  collusion. 

JUDGMENT  AGAINST  A  CORPORATION  INCORRECTLY 
NAMED  IS  VALID.— Hence  a  judgment  against  the  Huntington 
Distillery  Company  cannot  be  treated  as  void  because  the  true 
name  of  the  corporation  defendant  was  the  Huntington  Distilling 
Company. 

A  CORPORATION  CANNOT  TAKE  ADVANTAGE  OF  ITS 
BEING  INCORRECTLY  NAMED  AS  A  PARTY  DEFENDANT  lu 
an  action  otherwise  than  by  a  plea  In  abatement.  Failing  to  make 
such  plea,  a  judgment  against  it  cannot  be  avoided  because  of  a 
misnomer. 
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CORPORATIONS— WHO  MAY  ACCEPT  SERVICE  OP 
PROCESS.— A  statute  requiring  the  appointment  of  persons  to  accept 
service  of  process  on  belialf  of  tlie  corporation  does  not  become  the 
authority  to  otlier  officers  to  maJje  sucb  acceptance,  and  If  process 
is  by  law  authorized  to  be  served  on  a  president,  he  may  accept  ser- 
vice of  such  process. 

Simms  &  Enslow,  for  the  appellant. 

Vinson  &  Thompson,  for  the  appellee. 

•*^  HOLT,  P.  On  appeal  from  a  decree  of  the  circuit  court  of 
■Cabell  county  in  favor  of  the  appellee  against  the  Huntington 
Distilling  Company,  entered  on  the  tenth  day  of  April,  1895,  de- 
•creeing  certain  judgments  as  liens  against  the  real  estate  of  the 
Huntington  Distilling  Company,  and  a  sale  of  such  real  estate 
to  satisfy  the  same,  hut  giving  the  judgment  of  the  First  National 
Bank  of  Ceredo  priority  over  the  judgment  of  the  Huntington 
National  Bank,  from  which  the  latter  appeals. 

In  July,  1894,  the  First  National  Bank  of  Ceredo  brought  its 
€uit  in  equity  against  the  Huntington  Distilling  Company,  James 
A.  Hughes,  and  the  Huntington  National  Bank,  alleging  that  on 
the  twenty-second  day  of  March,  1894,  it  recovered  a  judgment 
against  the  defendants  the  Huntington  Distilling  *^^^  Company 
and  James  A.  Hughes  for  the  sum  of  thirteen  hundred  and  sixty- 
four  dollars  and  seventy-five  cents,  and  eighteen  dollars  and 
seventy-fiviB  cents  costs,  and  caused  execution  to  issue  thereon, 
which  was  duly  returned,  "No  property  foUnd,'*  and  it  files  a  copy 
of  its  judgment,  as  an  exhibit,  which  it  had  caused  to  be  entered 
•on  the  judgment  lien  docket;  alleges  that  the  distilling  company 
is  the  owner  of  certain  real  estate,  describing  it;  and,  among  other 
things,  prays  for  a  sale  thereof  to  satisfy  its  lien. 

On  the  thirteenth  day  of  August,  1894,  the  judge  in  vacation 
made  an  order  in  the  cause  referring  it  to  a  commissioner,  to  as- 
certain, state,  and  report  the  real  estate — location,  quantity,  and 
value — of  the  distilling  company,  the  number,  kind,  and  amount 
of  the  liens  thereon,  with  their  order  of  priority,  rental  value  of 
the  land,  etc.  The  commissioner  fixed  upon,  and  published  due 
notice  of  the  twenty-ninth  day  of  September,  1894,  at  his  oiSice, 
in  the  city  of  Huntington,  as  the  time  and  place  of  opening  his 
account,  which  he  completed  and — having  retained  it  ten  days 
for  inspection  of  the  parties — returned  and  filed  the  same  on  the 
thirty-first  day  of  October,  1894. 

While  the  cause  was  before  the  commissioner,  the  Huntington 
ISTational  Bank  brought  in  and  filed  with  him  its  answer,  and  an 
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answer  was  also  filed  before  tlie  commissioner  purporting  to  bo 
the  answer  of  the  Huntington  Distilling  Company. 

On  the  nineteenthr  day  of  November,  1894,  by  leave  of  the 
court,  the  plaintiff  tiled  exceptions  to  the  report,  on  the  groun3 
that  the  commissioner  erred  in  reporting  its  judgment  a  nullity, 
and  the  judgment  of  the  Huntington  National  Bank  for  four  hun- 
dred and  ninety-six  dollars  and  thirty  cents  as  the  sole  lien.  On 
the  tenth  day  of  December,  1894,  the  Huntington  Distilling 
Company  appeared  by  its  president  and  attorney,  and  asked  leave 
to  file  a  second  answer,  and  that  the  one  filed  before  the  commis- 
sioner be  stricken  out.  The  Huntington  National  Bank  objected, 
and  the  court  took  time  to  consider,  and  on  the  tenth  day  of 
April,  1895,  pronounced  the  decree  appealed  from,  in  which  it 
sustained  the  motion  of  the  distilling  company  to  strike  out  '^^^ 
the  answer  filed  with  the  commissioner,  and  permitted  to  be  filed 
the  secoud  answer,  sustained  plaintiff's  exception  to  the  commis- 
sioners report,  and  gave  it  a  decree  for  its  judgment  as  the  first 
lien  in  priority,  for  the  judgment  of  the  Huntington  National 
Bank  as  the  second  lien,  and  that  the  land  be  sold,  etc. 

The  third  assignment  of  error  is  that  relating  to  striking  out 
the  answer  filed  before  the  commissioner  and  permitting  the  de- 
fendant the  distilling  company  to  file  what  is  styled  its  "second 
answer."  A  defendant  may  put  his  answer  in  before  the  commis- 
sioner as  a  statement  brought  in  of  his  claim  or  grounds  of  de- 
fense; but  there  is  no  law  for  filing  an  answer  before  a  commis- 
sioner. Answers  and  other  pleadings,  except  in  cases  of  injunc- 
tion, can  only  be  filed  at  rules  or  in  court:  Zell  Guano  Co.  v. 
Heatherly,  38  W.  Va.  409. 

Supposing,  for  the  present,  the  plaintiff's  judgment  to  be  a 
valid  judgment,  did  the  court  err  in  giving  it  priority  over  the 
judgment  of  the  Huntington  National  Bank?  The  judgment  of 
the  First  National  Bank  of  Ceredo  against  the  Huntington  Dis- 
tilling Company  was  entered  on  the  twenty-second  day  of  March, 
1894,  but  the  suit  was  on  the  docket  of  the  March  term,  1894, 
which  commenced  on  the  nineteenth  day  of  March.  So  that  it 
appears  the  judgment  might  have  been  rendered  on  the  first  day 
of  the  term,  and  therefore  has  relation  to  the  first  day  of  the 
term.  But  the  judgment  for  the  Huntington  National  Bank  was 
rendered  on  notice  to  the  twenty-first  day  of  March,  1894,  and 
judgment  on  the  notice  could  not  have  been  rendered  on  the 
first  day  of  the  term:  Coutts  v.  Walker  (1830),  3  Leigh,  268; 
Withers  v.  Carter  (1848),  4  Gratt.  407,  418;  50  Am.  Dec.  78; 
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Broekenbrough  v.  Brockenbrough  (1879),  31  Gratt.  580,  600; 
Dunn  V.  Eenick,  40  W.  Va.  349.  This  general  principle  of  the 
common  law,  like  many  others,  is  of  such  remote  antiquity,  aad 
so  long  recognized  without  dispute,  that  the  reasons  and  policy 
on  which  it  was  founded  are  in  a  great  degree  left  to  conjecture: 
1  Black  on  Judgments,  sec.  441,  citing  Coutts  v.  Walker,  2 
Leigh,  2(>8,    See  2  Freeman  on  Judgments,  sec.  3G9. 

The  remaining  and  important  question  is.  Did  the  plaintiff 
have  a  valid  judgment?  A  duly  certified  copy  of  the  *^^*  record 
of  the  judgment,  attested  by  the  clerk  of  the  circuit  court  of  Ca- 
bell county,  was  produced  and  read  in  evidence  as  a  part  of  the 
plaintiff's  bill,  and  the  law  makes  such  attested  copy  evidence  in 
lieu  of  the  original:  See  Code  1891,  c.  130,  sec.  5,  p.  821;  2  Free- 
man on  Judgments,  sec.  407.  And  such  original  imports  abso- 
lute verity,  and,  when  read,  proves  itself,  and,  the  judgment  be- 
ing valid  on  its  face,  the  court  determines  by  inspection  the  exist- 
ence of  the  record  and  the  validity  of  the  judgment.  And,  as 
against  other  creditors,  it  is  conclusive  of  the  justness  and  amount 
of  the  debt,  and  cannpt,  on  a  bill  to  enforce  the  lien  against  real 
estate,  be  impeached,  except  for  fraud  and  collusion:  Bensemer 
T.  Fell,  35  W.  Va.  15,  25;  29  Am.  St.  Rep.  774.  See  McNeel  v. 
Auldridge,  34  W.  Va.  748;  12  Am.  &  Eng.  Ency.  of  Law,  86; 
Candee  v.  Lord,  2  N.  Y.  269;  51  Am.  Dec.  294;  Vose  v.  Morton,  4 
Cash.  27;  50  Am.  Dec.  750;  Garland  v.Eives,4  Rand.  282;  15  Am. 
Dec.  756.  As  to  voidable  writ  or  judgment,  see  Ambler  v.  Leach, 
15  W.  Va.  677;  Cooper  v.  Reynolds,  10  Wall.  308;  2  Van  Fleet  on 
Former  Adjudications,  913.  These  cases  and  others  like  them  are 
decisive  of  these  questions.  They  cannot,  in  this  procee,ding, 
between  these  parties,  and  in  a  collateral  way,  be  raised  or  taken 
advantage  of.  They  are  settled  and  concluded  by  the  judgment, 
and  the  justness  and  the  amount  thereof  are  set  at  rest.  Per- 
chance the  distilling  company  may  have  creditors  who  will  suffer 
if  the  National  Bank  of  Ceredo  recovers  a  judgment  against  it, 
but  that  gives  them  no  righli  to  interfere  with  or  take  part  in  the 
litigation:  See  2  Van  Fleet  on  Former  Adjudications,  sec.  515. 

But,  suppose  it  was  otherwise;  what  are  the  defects  and  the- 
legal  consequences  thereof,  set  up  by  the  judgment  creditor  com- 
peting for  priority?  The  writ  was  against  the  Huntington  Dis- 
tillery Company;  whereas  the  declaration  gave  the  exact  name  of 
this  corporation,  the  Huntington  Distilling  Company.  It  is  true 
that  corporations  are  mere  legal  creatures,  and  must  sue  and  be 
sued  in  their  true  names:  Porter  v.  Nekervis  (1826),  4  Rand.  359; 
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Culpepper  etc.  Soc.  v.  Digges  (1828),  6  Eand.  165;  18  Am.  Dec. 
708.  Yet  if  some  words  are  added  to  or  omitted  in  the  true  name 
of  a  corporation,  this  is  not  a  fatal  variance,  if  there  be  enough  to 
distinguish  the  corporation  from  all  others,  and  to  show  that  the 
corporation  ^"^^  suing  or  being  sued  was  intended:  Culpepper  etc. 
Soc.  V.  Digges,  6  Rand.  165, 167;  18  Am.  Dec.  708.  It  is  enough 
if  it  be  idem  re  et  sensu.  It  need  not  be  idem  syllabis  seu  verbis: 
Mayor  «tc.  of  Lyme  Regis  (1613),  10  Coke,  123  a;  Ayray^s  case, 
11  Coke,  18  b.  If  a  corporation  be  misnamed  in  a  suit  against  it, 
it  may  be  pleaded,  but  only  in  abatement:  6  Comyns'  Digest,  300; 
1  Thompson  on  Corporations,  sees.  284,  291.  It  is  true  that  the 
name  is  peculiarly  important,  as  necessary  to  the  very  existence 
of  the  corporation:  2  Bacon's  Abridgment,  440.  But,  although  a 
corporation  be  immaterial  and  intangible  in  its  essential  part,  it 
is  a  mistake  to  suppose  that  the  exact  letters  or  syllables  of  the 
nalie,  or  the  name  as  a  whole,  are  the  only  means  of  identifica- 
tion. It  must  have  a  visible  quasi  embodiment;  must  have  a 
local  habitation,  as  well  as  a  name;  and  when  found  there,  doing 
business  like  any  unincorporated  company  of  men,  the  offi- 
cers of  the  law  and  others  can  lay  their  hands  in  many  ways  and 
for  many  purposes  upon  a  tangible  thing.  Therefore,  it  is  a  mis- 
take to  suppose  it  to  be  a  name,  and  nothing  more.  And  in  this 
case  the  two  names,  even,  are  not  only  the  same  in  nature  and  in 
sense;  but,  as  a  means  of  designation,  are  they  not  practically  the 
same  in  sound?  There  is  no  variance  in  the  substance:  See  Van 
Fleet  on  Collateral  Attack,  sec.  257.  Here  the  summons  and  dec- 
laration, taken  together,  certainly  informed  Hughes,  the  presi- 
dent, that  the  suit  was  against  his  company,  and  so  he  swears  in 
effect*  See  Lafayette  Ins.  Co.  v.  French,  18  How.  404,  409.  Here 
the  corporation  may  be  to  some  extent  misnamed,  but  it  is  cor- 
rectly described  and  proceeded  against,  and  its  president  accept- 
ed service  of  the  writ:  1  Thompson  on  Corporations,  sec.  293;  1 
Freeman  on  Judgments,  sec.  120  b;  1  Black  on  Judgments,  sec. 
213. 

But  whatever  the  law  may  be  elsewhere,  in  this  state  the  ques- 
tion involved  in  this  case  is  set  at  rest  by  the  statute.  The  word 
"person"  includes  corporations,  if  not  restricted  by  the  context: 
Code  1891,  c.  13,  sec.  17,  p.  124,  cl.  9.  No  plea  in  abatement  for 
a  misnomer  shall  be  allowed  in  any  action;  but  in  a  case  wherein, 
but  for  this  section,  a  misnomer  would  have  been  pleadable  in 
abatement,  the  declaration  and  summons  may,  on  the  motion  of 
either  party,  and  on  the  affidavit  of  the  right  name,  be  amended 
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by  inserting  the  same  therein:  Code,  c.  125,  sec.  14.  In  other 
*^^  cases,  the  defendant  on  whom  the  process  summoning  him 
to  answer  appears  to  have  been  served  shall  not  take  advantage 
of  any  defect  in  the  writ  or  return,  or  any  variance  in  the  writ 
from  the  declaration,  unless  the  same  be  pleaded  in  abatement. 
And  in  every  such  case  the  court  may  permit  the  plaintifE  to 
amend  the  writ  or  declaration  so  as  to  correct  the  variance,  and 
permit  the  return  to  be  amended  upon  such  terms  as  to  it  shall 
seem  just:  Code,  c.  125,  sec.  15.  Service  of  this  writ  was  accepted 
by  J.  A.  Hughes,  the  president  of  the  company.  By  section  7  of  ■ 
chapter  124  and  section  61  of  chapter  63,  it  could  be  served  upon 
him.  Therefore,  he  could  accept  service.  Section  24  of  chapter 
54,  requiring  a  corporation  by  power  of  attorney  to  appoint  some 
person  residing  in  the  county  in  this  state  wherein  its  business  ia 
conducted  to  accept  service  on  behalf  of  said  corporation,  etc.,  is 
the  dictate  of  convenience,  and  manifestly  only  supplementary. 
So  far  as  we  can  see,  this  is  an  honest  judgment,  valid  on  its  face, 
rendered  by  the  highest  court  of  original  general  jurisdiction,  had 
on  personal  service  on  the  president,  at  its  place  of  creation,  resi- 
dence, and  business,  and  vouched  by  the  record  of  such  court. 
The  policy  of  the  common  law  has  been,  time  out  of  mind,  to 
hold  such  judgments  to  be  binding  and  stable,  and  the  matters 
determined  not  to  be  set  at  large  again,  or  the  judgment  to  be  lia- 
ble to  overthrow  by  collateral  attack  on  any  ground  whatever. 
There  is  no  attempt  to  impeach  it  for  fraud,  and  that  cannot  be 
done  otherwise  than  by  a  direct  proceeding  brought  to  set  it  aside 
on  that  ground:  Peninsular  Iron  Co.  v.  Eells,  68  Fed.  Eep.  24. 
The  decree  complained  of  must  be  affirmed. 

JUDGMENTS— LIEN  OF—TO  WHAT  TIME  RELATE.— The  lien 
of  a  jnrlirnient  relates  to  the  first  day  of  the  term  at  which  It  was 
rendered  and  overreaches  Intermediate  deeds  of  trust  or  other  en- 
cumbrances: Skipwith  V.  Cunningham,  8  Leigh,  271;  31  Am.  Dee. 
642;  contra.  Pope  v.  Brandon,  2  Stew,  401;  20  Am.  Dec.  49.  Judg- 
ments have  relation  back  to  the  first  day  of  the  term  only  In  those 
cases  in  Which  the  judgment  might  have  been  rendered  then:  With- 
ers v.  Carter,  4  Gratt.  407;  50  Am.  Dec.  78,  and  note. 

JUDGMENTS- CONCLUSIVENESS  AS  TO  OTHER  CREDIT- 
ORS OF  DEFENDANT.  -A  judgment  for  a  debt,  Is  as  between  the 
judgment  creditor  and  other  creditors,  conclusive  to  establish  the  re- 
lation of  debtor  and  creditor  and  the  justness  and  amount  of  the 
debt,  and  cannot  be  attacked  except  for  fraud  and  collusion:  Bensl- 
Dier'v.  Fell,  3.0  W.  Va.  15;  29  Am.  St.  Rep.  774;  Candee  v.  Lord,  2  N. 
Y,  269;  51  Am.  Dec.  294,  and  note. 

CORPORATIONS-^TUDGMENT  AGAINST  BY  WRONG  NAME. 
A  mistake  In  stating  the  name  of  a  corporation  plaintiff  In  the  title 
in  the  complaint  does  not  vitiate  a  judgment,  where  such  name  is 
correctly  stated  in  the  body  of  the  complaint,  In  the  original  notice. 
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and  in  the  writ  of  attachment:  Griffith  v.  Milwaukee  Harvester  Co.^ 
92  Iowa,  634;  54  Am.  St.  Kep.  573.  A  variance  in  the  name  of  a 
corporation  by  adding  or  omitting  words  is  not  fatal  if  there  be 
enough  to  distinguish  the  coi^poration:  Culpepper  Agricultural  etc. 
Soc.  V.  Digges,  6  Kand.  165;  18  Am.  Dec.  7U8,  and  note. 

CORPOllATIOMS.— PROCESS  AGAINST  a  coi-poration  must  be 
served  on  its  principal  othcer  within  the  jurisdiction  oi'  tlie  sover- 
eignty by  whose  law  it  exists,  and  authority  for  serving  it  in  any 
other  manner  must  be  conferred  by  the  statute  of  the  state  whei*e 
the  process  is  served:  Aldrich  v.  Anchor  Coal  etc.  Co.,  24  Or.  32;  41 
Am.  St.,  Rep.  831,  and  note.  To  bind  a  corporation,  tlie  service  of 
process  must  be  upon  the  Identical  agent  provided  by  statute: 
Great  West  Min.  Co.  v.  Woodmas  etc.  Min.  Co.,  12  Colo.  46;  13  Am. 
St.  Rep.  204.  See,  also,  the  extended  note  to  Hampson  v.  Weare,  6(J 
Am.  Dec.  119-122. 
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[41  West  Virginia,  659.] 

LIFE  ESTATE,  RESERVING  IN  A  CONVEYANCE.— A  grant- 
or may,  in  a  conveyance  creating  a  fee,  "reserve  to  himself  the  usu- 
fruct of  the  property  for  his  life. 

A  LIFE  TENANT  may  lawfully  mine,  sever,  and  convert  the 
mineral  from  land  into  personalty,  if  the  mines  were  open  when 
the  tenancy  for  life  was  created. 

MINES,  WHEN  DEEMED  TO  BE  OPENED.— A  mine  law- 
fully leased  to  be  opened  is  an  open  mine  within  the  reason  of  th& 
rule  permitting  a  life  tenant  to  mine  open  mines. 

CONVEYANCE— OIL  AND  GAS  MINES,  RESERVATION  OP 
BIGHT  TO.— If  the  owner  of  real  property  who  has  executed  a 
lease  authorizing  another  to  mine  and  operate  for  oil  and  gas  for  a 
term  of  years  and  as  much  longer  as  the  premises  may  be  operated 
therefor,  at  a  royalty  of  one-eighth  the  product,  subsequently  con- 
veys such  premises  to  his  children,  subject  to  such  lease,  and  reserv- 
ing to  himself  the  full  control  of  the  land  in  all  respects  and  for  all 
purposes  during  his  life,  his  royalty  does  not,  during  his  life,  pass 
to  the  grantees  under  such  conveyance. 

Alfred  Caldwell  and  W.  P.  Hubbard,  W.  S.  Meredith,  John 
Bassell,  Eaphael  and  i'rank  Hayden,  for  the  appellants. 

John  A.  Hutchinson,  A.  B.  Fleming,  U.  N.  Arnett,  Jr.,  and 
Charles  Powell,  for  the  appellees. 

««8  HOLT,  P.  F.  W.Bartlett  and  H.  P.  Brand,  appellants  on 
appeal  from  a  final  decree  entered  by  the  circuit  court  of  Marion 
county  on  the  twenty-sixth  day  of  May,  1894,  giving  Koeii  the  oil 
in  question,  as  against  Bartlett  and  Brand,  the  adverse  claimants. 

On  the  nineteenth  day  of  September,  1892,  defendant  Elijah 
Kerns  was  the  owner  in  fee  simple  and  occupant  of  a  tract  of  land 
of  seventy-five  acres  situate  in  .Marion  county,  on  Whetstone  run, 
within  the  productive  part  of  the  Mannington  oil  field,  as  shown 
by  the  event.    On  that  day,  he  executed  to  C.  S.  Nay  a  lease  for 
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that  part  north  of  the  county  road,  to  mine  and  operate  for  oil 
and  gas  for  the  term  of  five  years,  and  as  much  longer  as  the 
premises  might  be  operated  for  oil  and  gas,  at  a  royalty  of  one- 
eighth  of  the  oil  delivered  in  the  pipe  line.  On  the  fourth  day  of 
March,  1893,  Nay  sold,  transferred,  and  assigned  his  lease  to 
plaintiff  0.  N.  Koen.  By  deed  dated  the  28th  of  September, 
1892,  Elijali  Kerns  bad  sold  and  conveyed  to  0.  N.  Koen  the  un- 
divided moiety  of  the  one-sixteenth  part  of  all  the  oil  and  gas 
produced  and  saved  from  said  land  so  leased.  By  deed  dated  the 
50th  of  September,  1892,  0.  N.  Koen  sold  and  conveyed  one  un- 
■divided  two-thirds  of  his  interests  conveyed  to  him  by  Kerns  to 
Thornton  F.  Koen  and  J.  T.  Koen.  Oliver  N.  Koen,  by  deed 
•dated  October  5, 1893,  sold  and  assigned  the  Nay  oil  lease  to  the 
S9uth  Penn  Oil  Company,  who  opened  the  mine,  found  oil^  and 
are  producing  it  in  large  quantities.  Elijah  Kerns,  by  six  sepa- 
rate deeds,  dated  December  3,  1892,  for  natural  love  and  affec- 
tion, sold  and  conveyed  in  severalty,  by  metes  and  bounds,  to  his 
fiix  several  children,  in  fee  simple,  in  expectancy  on  the  grantor's 
life  estate  thereby  retained  and  reserved  to  himself,  the  said  tract 
of  land  leased  as  aforesaid.  Whatever  interests  these  expectant 
owners  of  the  inheritance  had,  came  by  various  conveyances  to 
the  plaintiffs,  0.  N.  Koen,  et  al. 

These  deeds  to  the  children  are  all  alike,  and  any  one  will 
Answer  our  present  purpose: 

"Elijah  Kerns  to  Emeline  Hays.  Deed. 
"This  deed,  made  this  3d  day  of  December,  in  the  year  1892, 
betvv^een  Elijah  Kerns,  of  Marion  county.  West  Virginia,  ^*^ 
grantor,  of  the  first  part,  and  Emeline  Hays,  of  the  same  county 
and  state,  grantee,  of  the  second  part,  witnesseth:  That  for  and 
in  consideration  of  the  love  and  affection  of  the  said  Elijah 
Kerns  for  his  said  daughter,  Emeline  Hays,  formerly  Emeline 
Kerns,  and  other  valuable  considerations,  the  party  of  the  first 
part  does  grant  and  convey  unto  the  party  of  the  second  part  the 
following  described  real  estate,  to- wit:  A  tract  or  parcel  of  land 
lying  on  Whetstone  run,  in  Mannington  district  of  Marion  coun- 
ty, adjoining  lands  of  Eachel  A.  Jones,  M.  E.  Holbert,  C.  C.  Fox, 
and  Nimrod  Hays,  and  bounded  as  follows:  'Beginning  at  a  stone 
by  the  road,  and,  with  line  of  said  Eachel  A.  Jones,  S.  84  E.,  38 
poles,  to  pointers;  thence,  with  Holbert's,  S.,  16  W.,  36|  poles, 
to  pointers,  to  C.  C.  Fox;  and  with  his  line,  N.  71  W.,  33|,  to 
«tone;  and  with  the  road  and  Hays'  line,  N.,  50  W.,  18  poles,  to 
«tone;  N.  63  E.  10  poles,  to  stone;  N.  34  E.  16  poles,  to  the  begin- 
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ning — containing  nine  (9)  acres,  more  or  less,  with  its  appur- 
tenances and  privileges.  And  the  party  of  the  first  part  cove- 
nants with  the  party  of  the  second  part  that  he  has  good  right 
and  title  to  said  property,  and  that  they  will  warrant  generally 
the  same,  except  that  the  second  party  takes  the  same  subject  to 
any  lease  for  oil  and  gas  made  by  said  first  party  or  any  sale  of 
royalty  for  oil  or  gas  made  by  him  and  that  the  said  first  party 
retains  full  control  of  said  land  in  all  respects  and  for  all  pur- 
poses during  his  lifetime,  and  the  second  party  takes  said  land 
as  her  full  share  of  said  Elijah  Kerns'  real  estate.  Witness  the 
following  signature  and  seal.  j^jg 

'^ELIJAH  X  KERXS.    [Seal]'' 
mark 

^  Elijah  Kerns,  by  deed  dated  the  18th  of  November,  1893,  in 
consideration  of  two  thousand  four  hundred  dollars,  sold,  grant- 
ed, and  conveyed  by  deed  of  general  warranty,  to  F.  W.  Bart- 
lett,  H.  P.  Brand,  and  another  the  undivided  one-sixteenth  part 
of  all  oil  and  gas  in  and  under  said  tract  of  land  of  seventy-five- 
acres.  This  one-sixteenth  of  the  oil  which  the  South  Penn  Oil 
Company  has  produced,  and  is  now  producing,  and  putting  in 
the  pipe  line,  is  the  matter  now  in  controversy.  The  plaintiffs,. 
0.  N.  Koen  and  others  ^^^  claim  it  by  virtue  and  effect  of  the 
deeds  from  Kerns  to  his  children.  F.  W.  Bartlett  and  H.  P^ 
Brand  claim  it  by  virtue  of  the  above  deed  from  Kerns,  the  life 
tenaat,  by  reservation.  Koen  claims  it  as  having  passed  to  the 
children  as  owners  in  fee  in  expectancy  by  such  deeds.  Koen 
filed  his  bill  to  prohibit  the  pipe  line  from  delivering  it  or  its  pro- 
ceeds to  Bartlett.  Bartlett  answered,  setting  up  his  title  as  the 
owner.  The  intermediate  court,  by  decree  of  the  3d  of  March,. 
1894,  put  it  in  the  hands  of  a  receiver  to  sell,  and  hold  the  pro- 
ceeds for  the  one  who  should  be  held  to  be  entitled.  The  inter- 
mediate court,  by  decree  of  the  26th  of  May,  1894,  held  that  Bart- 
lett and  Brand  were  not  entitled  to  the  said  one-sixteenth  of  said 
oil  in  the  pipe  lines,  but  that  plaintiffs,  0.  N.  Koen  and  others, 
were  entitled  thereto,  and  decreed  accordingly.  On  appeal  to- 
the  circuit  court  by  decree  of  December  4,  1894,  the  decree  of 
the  intermediate  court  was  affirmed,  and  Bartlett  and  Brand  ap- 
pealed. The  point  in  dispute  turns  on  the  legal  effect  of  the 
deeds  from  Kerns  to  his  children. 

It  is  conceded  on  both  sides  that  Elijah  Kerns  gave  a  right  ta 
mine  for  oil  and  gas;  and  that  the  South  Penn  Oil  Company  haa 
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produced,  and  is  producing  it  lawfully,  and  placing  it  in  the  pipe 
line,  as  profits  produced  and  issuing  from  the  mines  of  the  free- 
hold, not  open  in  fact  until  the  —  day  of y  1893,  after  the 

conveyance  to  the  children.  It  is  conceded  on  both  sides  that,  by 
these  deeds  to  his  children.  Kerns  reduced  himself  to  a  tenant 
of  a  conventional  life  estate,  seised  of  the  present  freehold  estate 
in  possession,  subject  to  the  oil  lease;  while  his  children  became 
the  owners  in  fee  in  expectancy,  vested  in  right  of  present  own- 
ership, but  not  having  the  right  of  present  possession  and  enjoy- 
ment: See  Hurst  v.  Hurst,  7  W.  Va.  289,  339.  Whether  it  is  with 
or  without  impeachment  for  waste  is,  in  the  view  here  taken,  im- 
material. That  a  fee  may  well  be  granted  with  reservation  of  the 
usufruct  for  life,  see  Cribb  v.  Eogers,  12  S.  C.  564;  32  Am.  Eep. 
611;  Waugh  v.  Waugh,  84  Pa.  St.  350;  24  Am.  Eep.  191;  Doe  v. 
Grady,  2  Dev.  395;  Hatch  v.  Thompson,  3  Dev.  411;  Hodges  v. 
Spicer,  79  N.  C.  223.  Bearing  on  the  question  involved,  we  have, 
among  others,  the  cases  of  Findlay  v.  Smith  (1818),  6  Munf.  143; 
8  Am.  Dec.  733;  Crouch  v.  *^««  Puryear  (1822),  1  Eand.  258;  10 
Am.  Dec.  628;  Macauley  v.  Dismal  Swamp  Land  Co.  (1843),  2 
Eob.  (Va.)  607,  625;  Williamson  v.  Jones  (1894),  39  W.  Va.  231. 
Upon  the  strength  of  these  cases,  it  is  conceded  by  both  parties 
that  mines  of  oil  and  gas  in  place  are  land,  and,  as  such,  go  with 
the  inheritance;  and  it  must  be  conceded  that  the  life  tenant  is 
vested  with  the  ownership  thereof  as  land,  as  being  seised  of  the 
immediate  freehold  in  his  possession,  which  possession  extends 
from  top  to  bottom,  to  the  subsurface  as  much  as  to  the  surface 
— ^in  other  words,  to  the  land  as  a  whole — for  the  tenant  for  life 
has  a  freehold,  as  well  as  a  tenant  in  fee:  Coke  on  Littleton,  43 
b;  4  Comyns'  Digest,  62;  and  that  the  owners  of  the  inheritance 
have  no  more  right  to  approach  by  a  tunnel,  and  break  and  en- 
ter his  subsuperficial  close,  than  they  have  to  break  and  enter  his 
close  on  the  surface.  Their  estate  of  inheritance  is  vested  in 
right  of  interest,  but  not  in  right  of  enjoyment.  Their  estate  is 
expectant  on  the  determination  of  the  life  estate.  It  is  the  duty 
of  the  life ,  tenant  to  spare  and  preserve  the  corpus  of  the  inher- 
itance, and  of  the  owners  of  the  fee  in  expectancy  to  wait,  for  they 
have  no  present  right  of  use  and  enjoyment,  and  cannot  exer- 
cise any  right  by  anticipation;  and  their  respective  duties  point 
out  their  respective  rights.  It  is  further  conceded,  on  the  strength 
of  these  cases  and  of  the  books  generally,  that  if  these  mines  of 
oil  and  gas  had  been  open  when  Kerns,  by  cutting  down  his  fee, 
came  in  as  tenant  for  life  of  the  immediate  freehold,  then  he 
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would  have  a  riglit  to  work  them  during  the  continuance  of  his 
estata,  and  take  the  issues  and  profits  thence  produced;  for  these 
two  are  derivative  parts  of  one  estate;  each,  in  quantity  of  own- 
ership and  order  of  enjoyment,  is  measured  and  determined  by 
time;  and  though  both  are  vested  in  right,  the  life  tenant  has 
the  hither  segment — the  immediate  freehold — and  therefore  the 
sole  right  to  hold,  use,  and  enjoy.  And,  if  the  mine  is  "open'* 
when  he  comes  in,  then  we  conclude  that  the  one  who  had  the 
right  to  say  has,  by  his  actions,  which  speak  louder  than  words, 
manifested  his  intention  that  it  may  be  worked.  Hence  the  life 
tenant  may  lawfully  mine,  sever,  and  convert  the  mineral  from 
land  into  personalty;  and  this  is  something  in  which  the  owner 
of  the  expectant  estate  of  ^^^"^  inheritance  has  no  right.  He  has 
a 'vested  right  in  it  as  land — ^nothing  more — and  if  the  severance 
is  unlawful,  may  sue  at  law,  enjoin  in  equity,  and  have  an  ac- 
count: University  v.  Tucker,  31  W.  Va.  621.  But  when,  by  law- 
ful severance,  it  ceases  to  be  land,  his  right  ceases,  and  the  owner 
of  the  immediate  freehold  takes  the  issues  and  profits;  for,  under 
the  law,  he  has  a  right  to  the  full  enjoyment  and  use  of  the  land 
and  all  its  profits  during  his  estate  therein:  2  Blackstone's  Com- 
mentaries, 122;  Williams  v.  Pearson  (1862),  38  Ala.  299,  309; 
Crouch  V.  Puryear,  1  Band.  258;  10  Am.  Dec.  528;  1  Coke's  In- 
ptitutes,  64  b;  "Williams  on  Eeal  Property,  17th  ed.,  127;  Crabb 
on  Eeal  Property,  sec.  100;  Tiedeman  on  Real  Property,  sees.  2, 
75;  Kerr  on  Eeal  Property,  sec.  682;  Jackson  v.  Van  Hoesen,  1 
Shars.  &  B,  Lead.  Cas.  Eeal  Prop.  191,  206;  McSwinney  on  Mines, 
46,  47;  2  Minor's  Institutes,  602;  P^ley's  Appeal  (1883),  103  Pa. 
St.  307.  The  rule  is  well  settled  that  a  tenant  for  life,  when  not 
precluded  by  restraining  words,  may  not  only  work  open  mines, 
but  may  work  them  to  exhaustion;  and  it  is  settled  law  that  the 
rents  of  an  open  mine  are  income  and  go  to  the  tenant  for  life: 
Rankin's  Appeal,  1  Pa.  Sup.  Ct.  Cas.  308.  Lawfulness  of  sever- 
ance and  conversion  into  personalty  seem  to  be  the  reason  of  the 
doctrine  of  the  life  tenant's  right  to  the  rents  and  profits  pro- 
duced from  open  mines.  A  mine  lawfully  leased  to  be  opened 
is  an  "open  mine,"  within  the  reason  of  the  rule  as  laid  down 
in  these  cases;  and  when  lawfully  opened  and  worked,  as  in  this 
case,  during  the  time  that  the  freehold  estate  of  the  life  tenant 
continues,  the  profits  issuing  therefrom,  thus  lawfully  severed 
and  produced,  belong  of  right  to  him;  for  the  term  "profit,"  in 
law,  comprehends  the  produce  of  the  soil,  whether  it  arise  aboye 
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or  below  the  surface,  including  product  of  mines,  &8  well  as  the 
herbage  growing  on  the  surface. 

In  the  latter  part  of  the  clause  of  general  warranty,  the  gran- 
tor, Elijah  Kerns,  in  the  deeds  to  his  children,  makes  an  excep- 
iion  requiring  the  grantee  to  take  subject  to  the  lease  for  oil  and 
gas  and  his  sale  of  royalty;  and  it  is  said  that  inasmuch  as  the 
grantor  stops  there,  not  excepting  the  unsold  part  of  the  royalty, 
therefore  he  meant  it  to  go  with  the  estate  in  fee  in  expectancy, 
granted  to  his  children.  But  the  answer  is,  that  was  the  place 
to  except  what  he  had  parted  '^"®  with,  and  what  he  reserved 
and  retained  found  its  proper  place  in  the  clause  of  reservation, 
retaining  a  life  estate,  and  this  oil  lawfully  severed  as  an  incident 
thereof. 

This,  in  my  view,  decides  the  case  in  favor  of  Bartlett  and 
Brand,  and  requires  the  two  decrees  they  complain  of  to  be  re- 
versed, for  they  are  the  grantees  of  the  life  tenant,  and  as  to  the 
one-sixteenth  of  the  oil  have  succeeded  by  purchase  to  his  rights. 

LIFE  ESTATE— RESERVING  IN  CONVEYANCE.— A  deed  con- 
veying an  estate  In  fee  to  the  grantee,  with  a  reservation  of  a  life 
estate  to  the  grantor,  is  good  as  a  covenant  to  stand  seized:  Jackson 
V.  Staats,  11  .Johns.  337;  6  Am.  Dec.  376;  Brewer  v.  Hardy,  22  Pick. 
376;  33  Am.  r»ec.  747.  A  reservation  in  a  warranty  deed  of  all  the 
grantor's  right,  title,  and  interest  for  his  life  Is  valid:  Graves  v. 
Atwood,  52  Conn.  512;  52  Am.  Rep.  6J0.  A  deed  of  land  to  A,  her 
heirs  and  assigns  forever  In  consideration  of  love,  goodwill,  and  af- 
fection', reserving  the  use  of  the  lands  during  the  grantor's  natural 
life,  conveys  the  fee  In  praesenti,  subject  to  the  life  estate:  Cribb  y. 
Rogers,  12  S.  C.  564;  32  Am.  Rep.  511. 

LIFE  TENANT-RIGHT  TO  MINE.— A  tenant  for  life  Is  entitled 
to  work  quarries  or  mines  already  opened  on  the  land  before  the 
<-ommencement  of  his  life  estate:  Lynn's  Appeal,  31  Pa.  St.  44;  72 
Am.  Dec.  721.  See,  also,  the  extended  note  to  McClIntock  v.  Bry- 
den,  63  Am.  Dec.  101. 

Gofp  v.  Miller, 

[41  West  Vieginia,  688.] 

NON-NEGOTIABLE  INSTRUMENT,— ONE  WHO  DEALS 
IN  non-negotiable  property  acquires  It  subject  to  all  equities  in  the 
maker  and  the  right  of  recourse  against  remote  assignors,  subject 
to  their  equities,  whether  he  knows  thereof  or  not. 

NON-NEGOTIABLE  INSTRUMENTS,  MEASURE  OF  DAM- 
AGES, RECOVERABLE  AGAINST  ASSIGNOR.— An  assignor  of  a 
non-negotiable  instrument  which  proves  worthless  is  not  liable  to 
any  assignee  thereof  beyond  the  consideration  actually  received  by 
the  defendant  for  his  assignment.  Hence,  in  an  action  Dy  an  as- 
signee against  a  remote  assignor,  the  complaint  must  allege  a  con- 
sideration for  the  assignment  made  by  the  defendant. 

PRACTICE— WAIVER.— A  motion  to  exclude  the  plalntifiTs 
«-vidence  Is  waived  by  the  defendant's  proceeding  to  trial  and  pro- 
ducing evidence  in  his  own  behalf. 


890  GoFF  V.  Miller.  [W.  Virginia^* 

Schilling  &  Starkey,  for  the  plaintiff  in  error. 
J.  W.  C.  Armstrong,  for  the  defendant  in  error. 

**^  DENT,  J.  Writ  of  error  to  the  judgment  of  the  circuit 
court  of  Eoane  county,  rendered  on  the  fifth  day  of  April,  1894, 
in  favor  of  H.  F.  Goff,  plaintiff,  against  John  C.  Miller,  defend- 
ant, for  the  sum  of  one  hundred  and  eighteen  dollars  and  sixty- 
two  cents,  with  interest  and  costs. 

The  facts  are  as  follows,  to  wit:  The  defendant  agreed  to  give 
his  brother,  Joseph  Miller,  a  small  tract  of  land,  who  gave  the 
Bame  to  one  Thomas  J.  Woods,  and  he  erected  a  small  building 
thereon  for  a  shoemaker  shop.  Woods  sold  this  property  to 
Christopher  Bilby  for  one  hundred  dollars,  and  had  him  execute 
his  note  payable  to  the  def'^udant,  in  whom  the  legal  title  to  the 
property  still  remained.  He  then  had  the  defendant  assign  the 
Qote  to  him,  paying  no  .*i»'i.isideration  therefor,  but  simply  to  show 
that  defendant  was  to  make  the  deed  for  the  property.  Woods 
then  assigned  the  rote  to  J.  P.  Short,  who  assigned  it  to  plain- 
tiff. ^^  Plaintiff  assigned  it  to  J.  G.  Schilling.  Schilling,  not 
being  able  to  make  it  off  of  Bilby  because  of  his  insolvency,  re- 
".oursed  it  on  the  plaintiff. 

Plaintiff  thereupon  instituted  this  suit  to  recover  the  amount 
paid  by  him  from  the  defendant,  and  obtain  the  judgment  afore- 
said. Plaintiff  further  testified:  "That  some  two  or  three  months 
after  he  got  the  note  of  J.  C.  Short  he  saw  the  defendant  at  the 
mill,  where  he  [said  Goff]  was  around  assessing,  and  that  he  told 
said  defendant  that  he  had  the  Bilby  note,  which  was  assigned  by 
him,  said  defendant;  that  he  [Goff]  did  not  know  much  about 
Woods  or  Bilby,  and  that  Short  was  not  good;  that  he  had  traded 
for  the  note  because  the  defendant's  name  was  on  it,  and  that  he 
knew  the  defendant  was  good,  and  that  defendant  said  he  was  not 
very  good,  that  Bilby  had  property,  and  he  expected  Bilby  to  pay 
it,  and  that  he  [Goff]  said  he  had  traded  for  it  because  defend- 
ant's name  was  on  it;  that  defendant  did  not  claim  to  him  that  he 
was  not  to  be  responsible  for  said  note,  and  that  he  [the  plaintiff] 
aad  no  notice  of  any  contract  between  said  Woods  and  said  de- 
fendant; that  the  plaintiff  had  no  notice  that  the  defendant  was 
not  to  be  liable  on  said  note,  and  the  plaintiff  had  no  notice  that 
no  consideration  passed  from  said  Woods  to  the  defendant  for  hia 
assignment  of  said  note."    The  note  was  non-negotiable. 

Defendant  assigns  the  following  errors,  to  wit:  1.  The  com- 
plaint in  said  action  is  faulty  because  it  does  not  aver  a  consid- 
eration for  the  assignment  from  the  petitioner  to  T.  J.  Woods:  4 
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Robinson's  Practice,  422.  Without  such  averment  of  considera- 
tion the  complaint  did  not  show  any  cause  of  action  against  the 
petitioner.  2.  The  court  erred  in  refusing  to  exclude  the  plain- 
tiff's evidence  when  he  had  rested,  there  being  no  evidence  of  any 
consideration  for  the  assignment  from  the  petitioner  to  said 
Woods.  3.  It  was  error  not  to  set  aside  the  verdict  of  the  jury^ 
because  the  evidence  clearly  showed  that  there  was  no  considera- 
tion from  T.  J.  Woods  to  the  petitioner  for  his  assignment  of  the 
note,  and  the  evidence  also  clearly  showed  that,bythe  agreement 
between  T.  J.  Woods  and  the  petitioner,  there  was  to  be  no  liabil- 
ity on  the  petitioner  because  ^^^  of  his  assigning  the  note;  and 
by  the  code,  chapter  99,  section  15,  the  petitioner  was  entitled  to 
the  benefit  of  the  same  defense  against  the  plaintiff  as  he  would 
have  had  against  said  T.  J.  Woods,  and  therefore  the  said  verdict 
of  the  jury  was  without  any  evidence,  and  was  contrary  to  the  evi- 
dence in  the  ease. 

It  is  the  settled  law  that  a  person  who  deals  in  non-negotiable 
paper  acquires  it  subject  to  all  equities  in  the  maker  and  the  right 
of  recourse  as  against  remote  assignors,  subject  to  the  equiti^  of 
such  assignors.  Nor  is  such  person  entitled  to  notice  of  such  equi- 
ties, but  he  deals  in  such  paper  at  his  peril.  The  law  governing 
this  case  is  plainly  stated  in  1  Tucker's  Commentaries,  336,  337,. 
as  follows,  to  wit:  "In  an  action  brought  by  an  assignee  against 
his  assignor  he  is  entitled  to  recover,  not  on  the  ground  of  the 
assignment,  for  the  transferrer  of  the  bond  is  equally  liable  by  the 
sale  of  the  bond,  even  without  assignment,  but  on  the  principle 
of  natural  justice  that  if  a  man  buys  of  another  that  which  after- 
ward turns  out  to  have  been  worthless,  he  is  bound  to  refund  the 
price.  The  consideration  having  failed,  he  must  pay  back  the 
money.  Hence  the  assignor  is  never  liable  for  more  than  the 
price  the  assignee  gave  for  the  bond,  with  interest,  and  the  costa 
sustained  in  prosecuting  the  obligor.  Hence,  too,  the  assignee 
who  sues  the  remote  assignor  can  recover  from  him  only  so  much 
as  he  has  received  from  his  immediate  assignee":  Mackie  v.  Da- 
vis, 2  Wash.  (Va.)  219;  1  Am.  Dec.  482;  ^Vhitworth  v.  Adams,  5. 
Eand.  377;  Drane  v.  Scholfield,  6  Leigh,  397;  Thomas  v.  Linn^ 
40  W.  Va.  122. 

The  plaintiff  is  only  entitled  to  recover  from  the  defendant  the 
consideration  received  by  him  from  his  immediate  assignee. 
Woods,  and  therefore  it  was  necessary  for  him  to  allege  in  his 
complaint  the  consideration  for  the  assignment,  and,  failing  to  do 
BO,  the  court  should  have  rejected  such  complaint  as  insufficient: 
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Hall  T.  Smith,  3  Munf.  550.  The  gist  of  the  action  was  the  con- 
sideration which  passed  from  Woods  to  the  defendant,  and  the 
burden  of  alleging  such  consideration  was  not  only  on  the  plain- 
tiff, hut  also  the  burden  of  proving  it.  Without  such  proof  he 
was  not  entitled  to  recover.  The  motion  to  exclude  the  plaintiff's 
■***  evidence,  being  the  ground  of  the  second  assignment  of  er- 
ror, was  waived  by  the  defendant  proceeding  with  the  trial,  and 
introducing  his  own  evidence  after  the  motion  was  overruled: 
€ore  V.  Ohio  Kiver  E.  E.  Co.,  38  W.  Va.  456. 

The  verdict  of  the  jury  being  contrary  to  the  law,  as  above 
stated,  and  without  allegation  or  evidence  to  support  it,  the  judg- 
ment is  reversed,  the  verdict  set  aside,  and  the  case  is  remanded, 
with  direction  to  the  circuit  court  to  sustain  the  motion  to  reject 
'  the  plaintiff's  complaint  unless  properly  amended,  and  for  further 
proceedings  according  to  law. 

NON-NEGOTIABLE  INSTRUMENTS— RIGHTS  OF  THE  PAR- 
TIES.—A  transferee  of  a.  non-negotiable  note  is  not  bound  to  in- 
quire of  the  maker  whether  any  defenses  exist  against  it,  and,  fail- 
ing to  do  so,  he  stands  exactly  in  the  shoes  of  tlie  person  from  whom 
he  receives  it:  Janes  v.  Benson,  15.5  Pa.  St.  489;  35  Am.  St.  Rep.  899, 
and  note.  See,  to  the  same  effect.  Merchants'  etc.  Sav.  BanJi  v. 
Fraze,  9  Ind.  App.  161;  53  Am.  St.  Rep.  341. 


HissAM  V,  Parrish. 

[41  West  Vikginia,  686.] 

SPECIFIC  PERFORMANCE— MUTUALITY,  WANT  OF — 
OPTIONS.— A  contract  giving  a  person  an  option  to  seil  shares  of 
fitocli  to  another  at  a  price  specified,  but  not  requiring  him  to  malte 
such  sale,  has  no  mutuality,  and  therefore  will  not  be  enforced  in 
equity. 

SPECIFIC  PERFORMANCE— ADEQUATE  REMEDY  AT 
LAW. — A  contract  to  buy  a  specified  number  of  shares  of  the  capital 
stock  of  a  corporation  at  a  price  designated  will  not  be  specifically 
enforced  In  equity  at  the  suit  of  the  vendor.  His  remedy  at  law  is 
adequate. 

SPECIFIC  PERFORMANCE— VARIANCE.— If  the  contract 
proved  differs  from  that  pleaded,  specific  performance  will  be  de- 
nied. 

Campbell  &  Holt  and  E.  S.  Doolittle,  for  the  appellants. 

Wyatt  &  Hutchinson  and  Northcott  &  Perry,  for  the  appellee. 

«»''  ENGLISH,  J.  This  was  a  suit  in  equity  brought  by  D.  F. 
Hissam,  in  the  circuit  court  of  Cabell  county,  against  M.  F.  Par- 
rish, S.  J.  Kane,  S.  W.  Neville,  and  A.  H.  Nagle,  on  the  twenty- 
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third  day  of  May,  1893,  praying  that  the  defendants,  and  each  of 
them,  be  required  to  specifically  perform  a  contract  bearing  date 
the  twenty-eighth  day  of  September,  1891,  a  copy  of  which  is 
exhibited  with  the  plaintiff's  bill,  and  which  agreement  purports 
to  have  been  made  between  D.  F.  Hissam,  of  the  first  part,  and 
the  Milton  Manufacturing  Company,  of  the  second  part,  but 
which  agreement  appears  to  have  been  signed  and  sealed  by  D.  F. 
Hissam,  M.  F.  Parrish,  S.  J.  Kane,  S.  W.  Neville,  and  A.  H, 
Nagle. 

The  plaintiff's  bill  alleges  that  the  defendants  and  one  W.  J» 
Miller  formed  themselves  into  a  company,  known  as  the  "Milton 
Manufacturing  Company,"  for  the  purpose  of  buying  and  selling 
timber,  cutting  saw  logs,  planing  and  dressing  lumber,  and  for 
the  manufacturing  of  doors,  sash,  frame,  etc.,  and  that  the  same 
was  incorporated  under  the  laws  of  the  state  of  West  Virginia^ 
in  the  name  and  was  known  as  the  Milton  Manufacturing  Com- 
pany, as  above  set  out;  that  the  stock  of  said  company  was  com- 
posed of shares  of  stock,  at  one  hundred  dollars  per  share; 

that  before  the  creation  of  said  corporation  and  the  formation  of 
the  aforesaid  company,  the  said  defendants,  and  each  of  them^ 
for  the  purpose  of  creating  said  corporation  and  formation  of  said 
company  as  aforesaid,  and  induciiig  complainant  to  take  stock  in' 
said  company  to  the  amount  of  eight  shares,  of  one  hundred  dol- 
lars per  share,  entered  into  a  written  contract  with  complainant, 
signed  by  him  and  ^®®  each  of  the  said  defendants,  and  sealed 
with  their  seals  (a  copy  of  which  contract  is  filed  as  part  of  com- 
plainant's bill);  that  by  the  terms  of  said  contract,  the  complain- 
ant was  appointed  and  constituted  book-keeper  and  general  man- 
ager of  the  said  company,  for  the  period  of  one  year  from  the 
beginning  of  the  operation  of  the  business  of  the  said  company; 
that  complainant  did  act  as  such  book-keeper  and  general  mana- 
ger of  said  company  for  the  period  of  one  year  from  the  begin- 
ning of  the  said  partnership  business  as  aforesaid.  Complainant 
also  alleged  that,  by  the  terms  of  said  contract,  the  said  defend- 
ants, and  each  of  them,  bound  themselves,  their  heirs  and  as-' 
signs,  to  buy  the  stock  of  complainant,  and  pay  him  therefor  at 
the  rate  of  one  hundred  dollars  per  share;  that  at  the  expiration 
of  the  said  one  year,  he  did  offer  and  tender  his  said  eight  shares 
of  stock  to  said  defendants,  and  each  of  them,  together  with  the 
certificate  thereof,  and  still  offers  said  shares  of  stock  to  said  de- 
fendants, and  did  at,  before,  and  since  the  expiration  of  said  one 
year,  notify  said  defendants,  and  each  of  them,  that  he  expected 
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to  dispose  of  said  stock  to  the  said  defendants,  and  for  the  said 
•defendants  to  purchase  the  same,  as  by  their  contract  they  were 
bound  to  do;  that  at  the  expiration  of  the  first  year,  the  said  com- 
pany then  had  a  good  business  and  considerable  valuable  prop- 
erty, out  of  which  his  said  shares  of  stock  could  have  been  paid 
ior,  at  the  rate  of  one  hundred  dollars  per  share,  without  taking 
more  of  the  funds  and  stock  in  said  company  than  his  said  eight 
shares  of  stock  would  bear  to  the  whole  stock  of  the  said  com- 
pany;  that  the  said  defendants,  and  each  of  them,  have  the  whole 
amount  of  the  said  stock  in  their  possession  and  control,  and  are 
now  receiving  the  rents,  issues,  and  profits  of  the  same,  and  have 
€0  received  the  rents,  issues,  and  profits  of  the  same  for  considera- 
ble time,  and,  by  reason  thereof,  have  received  large  dividends 
irom  the  said  company,  and  that  there  has  been  no  division  of 
«aid  funds  with  complainant;  and  he  prays  that  the  said  defend- 
ants, and  each  of  them,  be  required  to  perform  and  comply  with 
the  terms  of  the  said  contract. 

The  contract,  a  copy  of  which  is  exhibited  with  the  bill,  reads 
-as  follows: 

Exhibit  No.  1. 

"Article  of  agreement  ***"  made  this  28th  day  of  September, 
1891,  between  D.  F.  Hissam,  party  of  the  first  part,  and  the  Mil- 
ton Manufacturing  Company,  party  of  the  second  part,  witness- 
■eth:  That  the  said  party  of  the  first  part  hereby  covenants  and 
agrees  that  he  will  act  as  book-keeper  and  manager  of  the  said 
Milton  lilanufacturing  Company,  to  the  best  of  his  ability,  for  the 
term  of  one  year  from  the  date  aforesaid;  that  the  party  of  the 
second  part  hereby  covenants  and  agrees  to  appoint  the  said  D. 
P.  Hissam  as  book-keeper  of  the  said  Milton  Manufacturing 
"Company  for  the  term  of  one  year  from  the  date  aforesaid,  and  to 
pay  him  for  his  services  faithfully  performed  a  salary  not  less 
than  thirty-five  ($35)  dollars  per  month.  The  said  party  of  the 
-second  part  further  covenants  and  agrees  that  at  the  expiration 
of  one  year  from  the  date  aforesaid,  and  at  the  option  of  the  said 
party  of  the  first  part,  to  purchase  all  of  the  stock  of  the  said 
Milton  Manufacturing  Company  subscribed  for  by  Baid  party  of 
the  first  part,  and  to  pay  him  for  the  same  at  the  rate  of  one 
hundred  dollars  per  share.  It  is  mutually  agreed  that  all  the 
covenants  and  agreements  herein  contained  shall  extend  to  and 
be  obligatory  upon  the  heirs,  executors,  administrators,  and  as- 
signs of  the  respective  parties.    In  witness  whereof,  the  parties 
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of  these  presents  have  hereunto  set  their  hands  and  seals,  the  day 
-and  year  first  above  written. 


«D.  F.  HISSAM. 

[Seal] 

*'M.  F.  PAKRISH 

[Seal] 

"S.  J.  KANE. 

[Seal] 

"S.  W.  NEVILLE. 

[Seal] 

"A.  H.  NAGLE. 

[Seal]'* 

The  defendants  demurred  to  the  plaintiff's  bill,  which  demur- 
Ter,  on  consideration,  was  overruled.  The  appellants  filed  their 
answers.  Depositions  were  taken  and  filed,  and  on  the  21st  of 
December,  1893,  the  cause  was  heard  upon  the  whole  record,  and 
the  court  decreed  that  the  plaintiff  was  entitled  to  the  relief  pray- 
ed for,  and  directed  that  the  defendants  should  specifically  per- 
form said  contract. 

The  first  error  relied  on  by  the  appellants  is  as  to  the  action 
of  the  court  in  overruling  their  demurrer  to  the  plaintiff's  bill, 
and  requiring  them  to  answer.  In  discussing  the  questions  raised 
by  this  demurrer,  the  question  which  first  presents  itself  is, 
whether  the  contract,  which  is  made  a  part  of  the  bill,  is  such 
^s  calls  for  specific  enforcement  in  a  court  **®**  of  equity.  It  will 
be  perceived  that  the  bill  is  silent  in  its  allegations  as  to  the  sale 
of  the  eight  shares  of  stock  being  optional  by  the  terms  of  the 
contract,  so  far  as  the  plaintiff  is  concerned.  If  the  stock  ad- 
vanced in  value,  and  was  worth  a  premium  at  the  end  of  the  year, 
€0  that  the  defendants  might  derive  a  profit  by  the  purchase  of 
the  stock,  they  would  have  been  entirely  without  remedy,  in  a 
court  of  equity  or  otherwise,  to  enforce  a  sale  and  delivery  of  the 
€tock  by  the  plaintiff;  and  yet,  the  stock  having  become  depress- 
ed and  worthless,  he  asserts  his  claim  to  have  the  contract  spe- 
oifically  enforced.  This  of  itself  appears  to  show  an  utter  want 
of  mutuality.  Fry  on  Specific  Performance,  section  286,  page  198, 
upon  this  question,  states  the  law  thus:  "A  contract,  to  be  specifi- 
cally enforced  by  the  court,  must  be  mutual;  that  is  to  say,  such 
that  it  might,  at  the  time  it  was  entered  into,  have  been  enforced 
by  either  of  the  parties  against  the  other  of  them.  Whenever, 
therefore,  whether  from  personal  incapacity,  the  nature  of  the 
contract,  or  any  other  cause,  the  contract  is  incapable  of  being 
enforced  against  one  party,  that  party  is  equally  incapable  of  en- 
forcing it  against  the  other,  though  its  execution  in  the  latter  way 
might  in  itself  be  free  from  the  difficulty  attending  its  execution 
in  the  former.'*  In  note  1  it  is  said:  **No  rule  in  equity  is  more 
thoroughly  settled  than  this":  Citing  Benedict  v.  Lynch,  1  Johns. 
<;!h.  370;  7  Am.  Dec.  484,  and  numerous  other  authorities,  and 
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Btating,  further,  that  ''a  party  not  bound  by  the  agreement  itself 
has  no  right  to  call  upon  a  court  of  equity  to  enforce  specific  per- 
formance against  the  other  contracting  party  by  expressing  his 
willingness  in  his  bill  to  perform  his  part  of  the  engagement. 
His  right  to  the  aid  of  the  court  does  not  depend  upon  his  sub- 
sequent offer  to  perform  the  contract  on  his  part,  but  upon  its 
original  obligatory  character":  Citing  Duvall  v.  Myers,  2  Md. 
Ch.  401,  and  Bodine  v.  Glading,  21  Pa.  St.  50;  59  Am.  Dec.  749. 
In  the  case  of  Burke  v.  Parke,  5  W.  Va.  122,  this  court  held  that 
»  court  of  equity  will  not  entertain  jurisdiction  for  the  specific 
perfonnance  of  an  agreement  respecting  goods,  chattels,  stock, 
choses  in  action,  and  other  things  of  a  merely  personal  nature, 
where  compensation  in  damages  furnishes  a  complete  and  satis- 
factory remedy:  See  2  Story  oln  Equity  Jurisprudence,  sec.  718. 
See.  ^'"^^  also,  Pomeroy's  Equity  Jurisprudence,  section  1401, 
where  the  law  is  thus  stated:  "The  remedy  of  the  specific  per- 
formance of  contract  is  purely  equitable,  given  as  a  substitute  for 
the  legal  remedy  of  compensation  whenever  the  legal  remedy  i» 
inadequate  or  impracticable.  In  the  language  of  Lord  Selborne: 
*The  principle  which  is  material  to  be  considered  is,  that  the 
court  gives  specific  performance,  instead  of  damages,  only  wheD 
it  can  by  that  means  do  more  perfect  and  complete  justice.'*' 

Is  there  anjiihing  in  the  case  under  consideration  which  would, 
in  accordance  with  these  principles,  give  jurisdiction  to  a  court  of 
equity?  The  entire  demand  asserted  by  the  bill  is  for  the  pay- 
ment by  the  defendants  for  eight  shares  of  the  stock  of  the  Mil- 
ton Manufacturing  Company;  and  we  can  see  nothing  which 
would  prevent  the  collection  of  the  amount  in  an  action  of  cov- 
enant or  assumpsit  if  the  plaintiff  could  show  himself  entitled 
to  recover  the  amount.  Again,  Ponieroy,  in  speaking  of  the  es- 
sential elements  and  incidents  which  entitle  a  party  to  specific 
performance,  states  the  lawasfollows,  in  section  1405,  volume  3, 
of  his  Equity  Jurisprudence:  "Assuming  that  a  contract  has  been 
completely  concluded,  and  that  it  belongs  to  a  class  capable  of 
being  enforced,  it  must  still  possess  certain  essential  elements  and 
incidents,  in  order  that  a  court  of  equity  ijiay  exercise  the  juris 
diction  to  compel  its  performance.  Some  of  these  elements  affect 
its  validity;  others,  its  equitable  character.  It  must  be  upon  a 
valuable  consideration.  It  must  be  reasonably  certain  as  to  its 
subject  matter,  its  stipulations,  its  purposes,  its  parties,  and  the 
circumstances  under  which  it  was  made.  It  must  be,  in  general, 
mutual  in  its  obligations  and  its  remedy."    Can  we  say  that  the 
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contract  we  are  considering  meets  with  these  requirements?  We 
have  attempted  to  show  its  want  of  mutuality,  for  the  reason  that 
a  sale  of  the  stock  was  optional  with  the  plaintiff,  and  for  that 
reason  could  not  be  enforced  against  him.  Was  there  any  con- 
sideration moving  from  the  plaintiff  for  the  promise  on  the  part 
of  the  defendants  to  purchase  his  stock  at  one  hundred  dollars 
per  share?  It  is  true  that  the  plaintiff  alleges  in  his  hill  that,  be- 
fore the  creation  of  said  corporation  and  the  formation  of  said 
company,  the  defendants,  for  the  purpose  of  creating  *®^  said 
corporation  and  inducing  him  to  take  stock  in  said  company  to 
the  amount  of  eight  shares,  of  one  hundred  dollars  per  share,  en- 
tered into  the  contract  which  is  sought  to  be  specifically  enforced; 
but  there  is  nothing  of  that  kind  appearing  in  the  contract,  which 
is  made  part  of  the  bill,  and  we  must  look  to  the  contract  for  its 
terms  and  parties,  and,  so  far  from  being  made  before  the  corpo- 
ration was  formed,  on  the  face  of  the  contract  the  "Milton  Manu- 
facturing Company"  appears  to  be  made  party  of  the  second  part, 
although  it  is  signed  by  the  defendants,  and  for  this  reason  said 
contract  cannot  be  considered  reasonably  certain  as  to  its  parties, 
and  for  these  reasons  my  conclusion  is,  that  the  court  erred  in 
overruling  the  demurrer. 

But,  if  there  should  be  any  doubt  upon  that  proposition,  the 
bill  should  have  been  dismissed  at  the  hearing,  for  the  reason 
that  the  contract  proved  is  not  the  contract  alleged.  In  the  bill 
the  plaintiff  charges  that,  for  the  purpose  of  creating  said  corpo- 
ration, and  forming  said  company,  and  inducing  him  to  take 
eight  shares  of  stock  at  one  hundred  dollars  per  share,  the  defend- 
ants entered  into  a  written  contract  with  him,  agreeing  to  ap- 
point him  book-keeper  and  general  manager  of  said  company,  for 
the  period  of  one  year  from  the  beginning  of  the  operation  of  the 
business,  and  bound  themselves  to  purchase  the  stock  of  plaintiff, 
and  pay  him  therefor  at  the  rate  of  one  hundred  dollars  per 
share.  The  bill,  however,  omits  to  state  that  the  purchase  by  the 
defendants  of  his  stock  at  that  price  was  to  be  at  plaintiff's  op- 
tion, which  appears  on  the  face  of  the  contract.  And  the  plain- 
tiff, in  giving  his  testimony  in  the  case,  when  asked,  "What  con- 
sideration did  you  pay  the  defendants  for  executing  to  you  the 
contract  sued  upon?"  answered,  "None";  and  in  reply  to  the 
question,  "Was  it  not  understood  between  you  and  them  that 
you  were  to  work  one  year  for  the  company  as  book-keeper  and 
manager  thereof,  in  consideration  of  their  agreeing  at  the  ex- 
piration of  said  year  to  buy  the  eight  shares  subscribed  for  by 
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you?"  he  says:  *1  do  not  consider  that  that  was  the  consideration 
for  which  I  was  to  work.  I  was  to  receive  thirty-five  dollars  per 
month  for  my  work."  And,  further  on  in  his  testimony,  he  states 
he  was  working  for  the  company  ®^^  and  not  for  the  defendants, 
and  was  paid  for  his  work  by  the  company.  The  portion,  then,  of 
the  contract  which  the  court  was  asked  to  specifically  perform  is 
that  in  reference  to  the  purchase  of  the  plaintiff's  eight  shares  of 
stock;  but  in  that  portion  of  the  contract,  as  we  have  attempted 
to  show,  there  is  no  mutuality  and  no  consideration,  and  for  tho 
further  reason  that,  in  my  opinion,  the  plaintiff  had  a  plain,  com- 
plete, and  adequate  remedy  at  law,  the  bill  should  have  been  dis- 
missed; and  the  case  should  have  taken  this  course  for  the  further 
reason  that  the  contract  proved  is  not  the  contract  charged  in  the 
bill,  the  rule  in  this  regard  being  the  same  in  regard  to  personalty 
as  it  is  to  realty:  See  the  case  of  Patrick  v.  Horton,  3  W.  Va.  23, 
where  it  is  held  that  "to  enable  a  court  to  enforce  a  specific  con- 
tract for  the  sale  of  real  estate,  the  contract  must  be  establishecl 
by  competent  proof  to  be  clear,  definite,  and  unequivocal  in  all  its 
terms,  and  the  contract  proved  must  be  that  charged  in  the  bill." 
In  the  light  of  these  authorities,  and  for  the  foregoing  reasons, 
the  decree  complained  of  must  be  reversed,  and  the  bill  dismissed, 
with  costs  to  the  appellants,  but  without  prejudice  as  to  such  pro- 
ceedings at  law  as  the  appellee  may  be  advised  to  take. 

SPECIFIC  PERFORMANCE— MUTUALITr— Contracts,  In  order 
to  be  enforced  by  specific  performance,  must  be  mutual  in  obliga- 
tion as  well  as  in  remedy:  Iron  Age  Pub.  Co.  v.  Western  Union  Tel. 
Co.,  83  Ala,  498;  3  Am.  St.  Rep.  758,  and  note.  Where  the  remedy 
Is  not  mutual,  or  where  only  one  party  is  bound,  a  bill  for  specific 
nerformance  of  an  agreement  will  not  be  sustained:  Benedict  v. 
Lynch,  1  Johns.  Ch.  370;  7  Am.  Dec.  484,  and  extended  note;  De 
Cordova  v.  Smith,  9  Tex.  129;  58  Am.  Dec.  136;  Bodine  v.  Glad- 
ing,  21  Pa.  St.  50;  59  Am.  Dee.  749,  and  note.  See,  especially,  the 
note  to  Grimmer  v.  Carlton,  27  Am.  St.  Rep.  173,  and  South  etc. 
B.  R.  Co.  V.  Highland  Avenue  etc.  R.  R.  Co.,  39  Am.  St.  Rep.  82. 

SPECIFIC  PERFORMANCE— INADEQUACY  OF  REMEDY  AT 
IjAW.— Specific  performance  of  a  contract  respecting  personal  prop- 
erty will  not  ordinarily  be  enforced  in  equity,  unless  an  adequate 
remedy  at  law  cannot  be  had:  Eckstein  v.  Downing,  64  N.  H.  248; 
10  Am.  St.  Rep.  404.  See  a  further  discussion  of  this  subject  In  the 
extended  note  to  Anderson  r.  Oreen,  23  Am.  Dec.  4S2. 
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Kirk  v.  Norfolk  and  Western  Railroad  Company. 

[41  Wk8t  Virginia,  722.] 

railways,   liability   for   USB   of   salt   on   a 

TRACK  WHEREBY  DOMESTIC  ANIMALS  ARE  ATTRACTED 
AND  KILLED.— The  use  of  salt  in  thawing  out  switches,  and  thus 
preventing  the  accumulation  of  ice  from  tlirowing  trains  from  the 
tracls,  though  It  attracts  cattle  thereto  and  results  in  their  being 
killed  by  passing  trains,  is  not  negligence  on  the  part  of  a  railway 
corporation,  and  does  not  subject  it  to  liability  for  the  cattle  so  de- 
f-troyed,  if  it  appears  that  such  use  of  the  salt  was  a  necessity  to 
protect  the  lives  of  passengers  and  others  who  travel  on  railway 
trains,  and  a  failure  to  use  it  would.  In  the  case  of  an  accident 
caused  by  such  failure,  be  regarded  as  an  act  of  negligence. 

RAILWAYS— CATTLE  KILLED,  LIABILITY  FOR  VALUE 
OF  THEIR  CARCASSES.— If  cattle  are  killed  by  a  railway  train 
under  such  circunistauces  that  the  corporation  cannot  be  adjudged 
guilty  of  negligence  and  held  liable  for  such  killing,  their  carcasses, 
nevertheless,  remain  the  property  of  their  owners,  and  if  the  corpo- 
ration has,  by  its  agents,  refused  to  permit  such  owners  to  take 
l)Ossession  thereof  and  remove  the  same,  It  Is  liable  for  the  value 
of  the  animals  in  the  condition  in  which  they  were  when  me  owners' 
light  to  remove  their  remains  was  thus  denied. 

Campbell  &  Holt,  for  the  plaintiff  in  error. 

J.  B.  Wilkinson,  for  the  defendant  in  error. 

^22  ENGLISH,  3.  This  was  a  civil  action  brought  by  G.  W. 
Kirk,  against  the  ISTorfolk  &  Western  Railroad  Company,  before 
T.  J.  Mead,  a  justice  of  the  peace  of  Logan  county,  for  a  wrong 
'^^^  alleged  to  have  been  committed  by  the  defendant,  in  which 
damages  to  the  amount  of  three  hundred  dollars  were  claimed. 

In  the  complaint  filed  before  the  justice,  the  plaintiff  alleged 
that  between  tlie  first  day  of  October,  1892,  and  the  first  day  of 
March,  1893,  the  defendant  killed  three  oxen,  and  crippled  an- 
other one,  which  belonged  to  the  plaintiff,  of  the  value  of  forty- 
five  dollars  each  for  two  that  were  killed  and  sixty- five  dollars  for 
the  other,  and  twenty-five  dollars  for  the  one  that  was  crippled. 

On  the  seventeenth  day  of  June,  1893,  the  case  was  heard,  and 
judgment  rendered  for  the  plaintiff  for  one  hundred  and  sixty 
dollars,  with  interest  till  paid  and  costs.  An  appeal  was  taken 
to  the  circuit  court.  An  amended  complaint  was  filed.  The  plea 
of  not  guilty  was  interposed.  Issue  was  joined.  A  jury  was 
waived,  and  the  matters  of  law  and  fact  were  submitted  to 
the  court,  and  resulted  in  a  finding  for  the  plaintiff,  and  assessing 
his  damages  at  one  hundred  and  twenty-five  dollars.  The  de- 
fendant moved  the  court  to  set  aside  its  finding,  as  contrary  to 
the  law  and  the  evidence,  and  grant  it  a  new  trial,  which  motion 
the  court  overruled,  and  entered  judgment  for  the  plaintiff.    The 
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defendant  excepted,  and  took  a  bill  of  exceptions,  setting  forth 
the  evidence  introduced  upon  the  trial  of  said  cause,  and  there- 
upon the  defendant  applied  for  and  obtained  this  writ  of  error. 

Now,  the  injuries  complained  of  occurred  at  different  times. 
The  evidence  shows  that  about  the  fifteenth  day  of  December, 
1892,  the  plaintiff  found  one  of  his  work  oxen  had  been  killed, 
about  one  hundred  yards  below  the  Vinson  switch,  on  the  Nor- 
folk &  Western  Railroad,  in  Logan  county.  West  Virginia.    The 
steer  was  badly  bruised  up,  and  some  of  its  limbs  broken,  and  it 
was  lying  by  the  side  of  the  railroad  track.    He  did  not  see  it 
killed.    It  was  worth  forty  dollars.     This  was  all  the  evidence 
adduced  in  regard  to  the  killing  of  this  steer.    The  testimony  is 
entirely  silent  as  to  the  circumstances  under  which  it  was  killed. 
So  far  as  appears,  it  may  have  been  killed  in  the  night,  when  it 
could  not  have  been  seen.    It  may  have  come  suddenly  onto  the 
railroad  track,  and  no  negligence  could  properly  ''^*  have  been 
imputed  to  the  defendant;  and  the  burden  of  proving  negligence 
rests  upon  the  plaintiff,  so  that,  as  to  this  steer,  the  court  surely 
would  not  be  warranted  in  assessing  any  damages  against  the  de- 
fendant.   Another  one  of  the  plaintiff's  steers  was  found  dead  by 
plaintiff  lying  near  the  railroad  track,  about  two  weeks  after  the 
first  one  was  killed,  at  the  Breeden  switch,  in  said  county,  on  the 
line  of  said  railroad.    This  steer  had  both  of  its  hind  legs  broken,, 
and  was  lying  on  the  switch.    He  identified  the  steer,  but  knew 
nothing  of  the  circumstances  attending  the  killing.    A  witness, 
however,  by  the  name  of  Ferguson,  who  resides  near  the  Breeden 
switch,  states  that  some  time  in  January,  1893,  he   saw  an   ox 
which  belonged  to  the  plaintiff  struck  by  a  train  near  said  switch, 
that  he  heard  the  train  coming  down  the  creek,  and  looked  out 
of  the  window  of  his  house,  and  saw  some  cattle  standing  near 
the  track;  that  one  of  the  plaintiff's  steers  was  struck,  and  thrown 
off  of  the  main  track  onto  the  switch.    It  was  badly  crippled  but 
not  killed,  and  shortly  afterward  it  was  buried  by  the  railroad 
hands  working  on  that  section.    This  train  whistled  just  before 
or  just  about  the  time  it  came  in  sight,  and  was  running  fast.    He 
heard  but  the  one  whistle,  which  sounded  like  it  was  for  a  whistle 
post.    If  any  other  alarm  was  given  before  the  steer  was  struck, 
he  did  not  hear  it.    He  was  about  fifty  feet  from  the  track  where 
the  steer  was  struck.    That  stock  could  have  been  seen  about  one 
hundred  and  seventy-five  or  two  hundred  yards  from  the  direc- 
tion of  the  approaching  train.    It  was  a  passenger  train,  and  did 
not  appear  to  slacken  its  speed  either  before  or  after  striking  the 
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fiteer.  This  occurred  in  the  evening.  Now,  it  will  be  perceived 
that  the  cattle,  when  seen  by  the  witness  Ferguson,  were  not  on 
the  track,  but  were  standing  near  it.  He  was  only  fifty  feet 
away,  and  could  see  the  position  of  the  cattle.  At  what  time  this 
«teer  came  onto  the  track,  so  as  to  be  in  the  way  of  the  train,  does 
not  appear.  He  may  have  been  alarmed  by  the  whistle  or  the 
noise  of  the  approaching  train,  and  have  attempted  to  cross  the 
track.  At  any  rate,  he  went  onto  it,  and  his  hind  legs  being 
broken  would  indicate  that  he  was  moving  along  the  track  in 
front  of  the  train,  or  attempting  ''^^  to  leave  it.  How  near  the 
train  was  when  this  occurred  does  not  appear,  but  it  must  have 
been  very  near,  as  it  was  a  passenger  train,  and  was  approaching 
rapidly,  while  the  ox  was  changing  his  position  from  near  the 
track  onto  the  track  itself.  From  this  testimony,  we  may  readily 
infer  that  when  the  cattle  were  first  seen  by  the  trainmen,  they 
were  near  the  track,  but  not  on  it,  as  Ferguson  so  places  thera 
when  he  heard  the  whistle  of  the  rapidly  approaching  train.  The 
cattle  could  have  been  seen,  say,  for  two  hundred  yards;  Fergu- 
son says,  from  one  hundred  and  seventy-five  to  two  hundred.  A 
train  running  at  the  rate  of  twenty-five  miles  an  hour  would  run 
two  hundred  yards  in  about  fifteen  seconds,  which  would  allow 
the  steer  but  a  quarter  of  a  minute  to  change  his  position  after 
the  train  came  in  sight;  and,  as  the  engineer  states,  the  train 
could  not  have  been  stopped  if  he  had  had  the  entire  two  hun- 
dred yards  in  which  to  stop  after  the  steer  came  on  the  track, 
but,  so  far  as  appears,  he  must  have  stepped  on  the  track  imme- 
diately in  front  of  the  train,  and  no  amount  of  diligence  on  the 
part  of  those  in  charge  of  the  train  could  have  prevented  the  col- 
lision or  the  death  of  the  steer.  Under  these  circumstances,  we 
think  the  court  erred  in  finding  against  the  defendant  the  value 
of  this  steer. 

About  the  15th  of  January,  1893,  the  plaintiff  had  another 
«teer  killed,  and  a  fourth  one  crippled,  at  or  near  Vinson  switch, 
in  said  county.  He  did  not  see  it  done.  The  one  killed  was 
found  lying  near  the  track,  and  the  crippled  one  was  also  found 
near  the  railroad  track.  The  one  killed  was  worth  forty  dollars, 
and  the  damage  done  the  crippled  one  was  at  least  twenty-five 
dollars.  The  only  testimony  in  regard  to  the  circumstances  of 
this  last  occurrence  is  that  detailed  by  one  William  Kirk,  who 
states  that  he  was  working  near  said  Vinson  switch,  hauling  saw- 
logs;  that  a  short  time  before  the  killing  of  this  last  steer  and 
crippling  another  at  said  switch,  about  the  fifteenth  day  of  Janu- 
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ary,  1893,  some  salt  had  been  used  at  said  switch,  and  it  attracted 
the  cattle  which  were  being  used  there  to  haul  sawlogs;  that  the 
railroad  at  that  point,  and  for  some  distance  above  and  below, 
was  not  inclosed  in  any  way,  there  being  no  station  or  depot,  only 
a  switch  to  receive  sawlogs  "^^^  on  the  cars;  that,  on  that  even- 
ing, he  noticed  the  cattle  at  the  switch,  licking  where  the  salt 
had  been  used,  and  he  drove  them  away,  fearing  a  train  would 
come  along  and  kill  some  of  them.  After  driving  them  away,  he 
returned  to  his  log  shanty,  on  the  opposite  side  of  the  creek.  A 
few  moments  afterward  he  heard  a  train  coming  down  the  creek» 
and  stepped  out  of  his  shanty,  and  saw  the  engine  run  in  among 
the  cattle,  which  had  returned,  and  were  again  licking  salt  at  the 
switch.  He  went  across  to  the  railroad  track,  and  found  one  ox 
killed  and  one  crippled,  both  of  which  belonged  to  plaintiff.  He 
describes  the  injuries  received  by  the  cattle,  and  says  they  were 
both  found  near  the  switch,  and  were  part  of  the  cattle  which  he 
had  a  short  time  before  driven  away  from  the  switch.  This  was 
at  or  near  dusk.  The  train  consisted  of  a  locomotive,  baggage- 
car,  and  two  passenger  coaches,  and  was  running  about  twenty- 
five  miles  an  hour,  and,  after  striking  the  cattle,  kept  on  at  the 
same  rate  without  stopping.  Stock  could  have  been  seen  a  dis- 
tance of  about  two  hundred  or  three  hundred  yards  on  the  track 
from  the  direction  in  which  said  train  was  approaching.  If  any 
alarm  was  sounded  by  either  bell  or  whistle,  he  did  not  hear  it. 
Now,  it  will  be  perceived  that  there  is  no  evidence  that  these 
cattle  were  on  the  track  at  the  time  this  train  came  in  sight  of  the 
switch.  They  had  been  driven  away  by  the  witness  Kirk  a  few 
minutes  before,  but  when  they  returned  he  does  not  know,  and 
does  not  state.  He  states  that  he  saw  the  engine  run  in  among 
the  cattle  when  he  stepped  out  of  his  shanty,  but  when  they  re- 
turned he  does  not  know  or  say.  So  far  as  the  evidence  shows, 
the  cattle  may  have  gone  on  the  track  immediately  in  front  of  the 
approaching  train.  If  they  had  been  on  the  track  sooner,  it  must 
be  presumed  that  self-preservation,  if  nothing  else,  would  have 
prompted  the  trainmen  to  do  their  duty  by  sounding  the  alarm; 
and  the  fact  that  no  alarm  was  sounded  strongly  indicates  that 
nothing  was  seen  on  the  track;  and  it  is  incumbent  on  the  plain- 
tiff to  show  that  the  cattle  were  on  the  track,  and  were  killed  and 
crippled  by  the  negligence  of  the  defendant. 

It  is  contended  by  counsel  for  the  defendant  in  error  that  the 
use  of  salt  in  thawing  out  the  switches,  and  thus  preventing  "^^"^ 
the  accumulation  of  ice  from  throwing  the  train  from  the  track 


March,  1896.]     Kirk  v.  Norfolk  etc.  R.  R.  Co.  908 

or  creating  such  a  liability,  which  had  the  effect  of  attracting  cat- 
tle to  the  switch,  was  negligence  on  the  part  of  the  plaintiff  in 
error,  and  he  cites  Brown  v.  Hannibal  etc.  R.  R.  Co.,  27  Mo.  App. 
394,  and  Morrow  v.  Hannibal  etc.  R.  R.  Co.,  29  Mo.  App.  432,  in 
support  of  his  contention.  An  examination  of  said  authorities, 
however,  shows  a  very  different  state  of  facts.  In  the  first-named 
case,  the  railroad  company  allowed  quantities  of  salt  to  be  piled 
on  and  near  its  track,  and  to  remain  there  after  it  knew  the  salt 
was  there,  by  reason  of  which  a  horse  was  attracted  to  it,  and 
killed.  In  the  second  case,  several  merchants  had  a  refrigerator 
near  the  railroad  track,  and  the  brine  running  from  said  refriger- 
ator caused  the  ground  near  the  railroad  to  be  saturated  with 
brine,  which  attracted  a  cow  to  the  track,  which  was  killed.  It 
was  shown  that  the  railroad  had  notice,  and  had  neglected  to  take 
any  steps  to  correct  it,  and  this  was  held  to  be  negligence  on  the 
part  of  the  railroad,  and  that  it  was  liable.  It  is,  however,  shown 
in  the  case  under  consideration,  that  the  use  of  salt  at  switches  is 
an  absolute  necessity  to  protect  the  lives  of  passengers  and  others 
that  travel  on  railroad  trains,  and  not  to  use  it  would,  in  case  of 
accident  caused  by  such  failure,  be  regarded  as  an  act  of  negli- 
gence. In  the  case  of  Blaine  v.  Chesapeake  etc.  R.  R.  Co.,  9  W. 
Va.  252  (point  6  of  syllabus)  this  court  held:  "There  is  no  law 
in  this  state  of  general  operation  requiring  any  person  to  fence 
his  land  uninclosed;  but  the  person  who  leaves  his  land  unin- 
closed  takes  the  risk  of  intrusion  thereon  by  domestic  animals  of 
others  running  at  large,  and  the  owner  of  such  animals,  in  allow- 
ing them  to  run  at  large,  takes  the  risk  of  their  loss,  or  of  injury 
to  them  by  unavoidable  accident,  from  any  danger  into  which 
they  may  happen  to  wander."  And  in  point  12  the  law  is  thus 
stated:  "Where  a  railroad  company  leaves  its  railroad  uninclosed 
through  a  country  where  domestic  animals  are  allowed  to  be  at 
large,  and  thus  exposed  to  the  casualties  of  the  animals  getting 
upon  the  railway  track,  it  is  the  duty  of  the  railway  company, 
through  its  agents,  to  use  at  least  ordinary  care  to  avoid  unneces- 
sary injury  to  the  animals  when  found  in  the  way  of  a  train  on 
the  road.  The  first  and  paramount  ''^^  duty  of  the  agents  of  the 
company  is  a  due  regard  for  the  safety  of  the  persons  and  prop- 
erty in  their  charge  on  the  train,  for  which  they  are  held  to  a  high 
degree  of  care;  and  so  far  as  consistent  with  this  paramount  duty, 
they  are  bound  to  the  exercise  of  what,  in  that  peculiar  business, 
would  be  ordinary  and  reasonable  care  to  avoid  unnecessary  in- 
jury to  animals  casually  coming  upon  this  uninclosed  road;  and 
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if  tlie  servants  of  the  railroad  company  in  charge  of  a  train  can, 
by  exercise  of  ordinary  care,  see  and  save  domestic  animals  which 
have  wandered  on  the  railroad,  it  is  their  duty  to  do  so;  and  for 
any  injury  to  animals  arising  from  a  neglect  of  such  care  the  com- 
pany is  liable  in  damages  to  the  owner":  See,  also,  Baylor  v.  Balti- 
more etc.  R.  R.  Co.,  9  W.  Va.  271,  where  this  court  held  it  to  be 
the  duty  of  the  servants  of  the  railroad  company,  so  far  as  con- 
sistent with  their  other  and  paramount  duties,  to  use  ordinary 
care  to  avoid  injuring  cattle  on  the  track.  They  are  bound  to 
adopt  the  ordinary  precautions  to  discover  danger,  as  well  as  avoid 
its  consequences  after  it  becomes  known.  And,  applying  these 
principles  to  the  facts  and  circumstances  of  this  case,  we  conclude 
that  the  court  erred  in  fixing  any  liability  upon  the  defendant 
by  reason  of  imputed  negligence  on  its  part. 

On  appeal,  however,  to  the  circuit  court,  the  plaintiff  filed  an 
amended  complaint,  in  which  he  alleged  that  the  defendant,  on 
the  last  day  of  January,  1893,  unlawfully  killed  and  appropriated 
to  its  own  use  three  oxen  of  the  plaintiff  of  great  value,  to  wit,  of 
the  value  of  one  hundred  and  twenty-five  dollars;  and  the  testi- 
mony shows  that  one  of  said  oxen  was  lying  on  the  Breeden 
switch,  with  both  of  its  hind  legs  broken;  and,  as  it  was  in  good 
order,  the  plaintiff  proposed  to  take  charge  of  it,  and  use  it  for 
beef,  but  the  section  foreman  refused  to  let  him  have  it,  and  the 
steer  was  buried  by  said  foreman,  and  workmen  under  his  control. 
The  witness  also  states  that  this  steer  was  worth  sixty  dollars;  but 
as  we  cannot  say  whether  this  valuation  applied  to  the  steer  in  its 
crippled  or  mutilated  condition,  to  the  value  of  its  carcass  for 
beef,  or  to  the  steer  as  it  stood  on  the  railroad  when  struck  by  the 
train,  we  are  of  opinion  that  the  circuit  court  had  before  it  no  data 
by  ''^^  which  to  determine  the  value  of  said  steer;  and,  while  we 
are  of  opinion  that  the  plaintiff  was  entitled  to  something  for  the 
dead  carcass  of  the  steer  demanded  by  him,  and  refused  by  the 
section  boss,  we  cannot  determine  the  amount,  and  the  court  be- 
low was  not  warranted  on  the  evidence  in  fixing  any  amount. 

For  these  reasons,  the  judgment  complained  of  must  be  re- 
versed, the  finding  set  aside,  and  the  case  remanded. 

BRANNON,  J.  We  hold  the  company  not  responsible  for 
killing  or  crippling  the  cattle,  but  we  think  it  responsible  for  not 
yielding  to  the  owner  one  of  the  cattle  after  it  was  killed, 
and  demanded  by  the  owner,  and,  as  the  complaint  called 
for   damages  for   its   conversion,   the   plaintiff   ought  to  have 
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judgment  for  that  much  for  its  conversion.  But  no  evidence 
showed  its  value  when  dead,  and  therefore  only  nominal 
damages  could  be  given  for  it.  As  we  do  not  know  how  much  to 
subtract  for  that  steer  from  the  amount  of  damages  found  against 
the  company,  and  could  only  subtract  nominal  damages,  we  can- 
not say  the  amount  of  grievance  to  the  company  is  reduced  below 
the  jurisdictional  amount  of  one  hundred  dollars. 

JUDGE  DENT  DISSENTED,  holding  that,  conceding  the  neces- 
Bity  for  the  use  of  salt  In  the  manner  employed  by  the  defendant 
for  the  purpose  of  promoting  the  safety  of  Its  passengers,  its 
duty  was  "to  provide  against  the  danger  thereof,  by  providing,  by 
necessary  fencing  or  watchmen,  to  keep  stoclj  away  from  it,  not 
only  for  the  safety  of  the  stock,  but  of  the  trains  and  passengers 
under  its  control."  He  thought  that  the  danger  to  cattle  could  have 
been  avoided  by  a  small  outlay,  and  that,  not  having  made  such 
outlay  or  taken  any  precautions  for  the  safety  of  tne  cattle,  the 
cori>oration  should  be  held  answerable.  He  said  further:  "To  say 
that  the  use  of  salt  is  the  only  effective  way  of  freeing  frogs  and 
switches  from  Ice  and  snow  in  cold  weather  is  to  close  our  eyes  to 
ordinary  human  experience.  But  to  say  that  the  use  of  salt  Is  the 
only  effective  mode  of  freeing  frogs  and  sw^itches  from  ice  and  snow 
In  cold  weather,  without  additional  expense  for  manual  labor  and 
proper  lubricants.  Is,  no  doubt,  tru^.  If  the  company  adopt  the 
cheaper  of  two  modes  to  accomplish  the  same  purpose,  it  Is  no  more 
than  justice  to  require  it  to  provide  against  the  increased  danger, 
occasioned  by  its  choice,  to  the  property  of  others.  If,  necessarily, 
I  must  maintain  for  my  own  benefit  that  which  may  be  a  nuisance 
to  my  neighbors,  and  I  can  provide  against  Its  dangerous  character, 
It  Is  my  duty  to  do  so,  or  be  responsible  to  my  neighbor  for  his  loss 
resulting  from  my  neglect.  The  company  knew  that  the  use  of  salt 
In  this  Instance  would  result  just  as  It  did.  It,  by  a  small  additional 
exi)enditure  of  labor  and  money,  could  have  provided  against  it. 
This  It  failed  to  do,  and  therefore  it  should  be  made  to  pay  the 
damage.  In  my  opinion,  the  Judgment  is  just,  and  should  be 
affirmed. 


KAILROADS-LIABILITY  FOR  KILLING  LIVESTOCK.-A 
railroad  company  is  not  responsible  for  cattle  attracted  to  u  depot 
by  hay  loaded  on  its  cars,  and  there  killed  by  a  train,  provided  the 
<'ars  are  not  allowed  to  stand  on  the  track  an  unreasonable  time: 
Schooling  v,  St.  Louis  etc.  Ky.  Co.,  75  Mo.  518;  Harlan  v.  Wabash 
etc.  Ry.Co.,]8  Mo.  App.  483.  The  same  rule  was  adhered  tc  in  OilH- 
land  V.  Chicago  etc,  R.  R.  Co.,  19  Mo.  App.  411,  where  com  was  left 
on  a  car  on  a  sidetrack. 
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Ravenswood,   Spencer,  and  Glenville    Railway 
Company  v,  Ravenswood. 

[41  West  Vieginia,  732.] 

RAILWAYS— BONDS  AND  SUBSCRIPTIONS— CHANGE 
IN  LOCATION  OF  ROAD  AS  AFFECTING  RIGHTS  TO.-If  a 
railway  had  been  located  through  a  municipality,  when  a  proposi- 
tion was  submitted  to  the  authorities  thereof,  and  a  vote  talien  to 
determine  whether  it  should  subscribe  for  stoclc  and  issue  bond* 
therefor,  ^uch  location  is  presumed  to  be  a  part  of  the  proposition,, 
which  cannot  be  afterward  departed  from  without  the  consent  of 
the  Voters,  manifested  as  provided  by  law;  and  if  the  location  of 
such  road  is  subsequently  changed  without  such  consent,  manda- 
mus will  not  issue  to  compel  the  execution  of  the  bonds.  Nor  cans 
the  corporation  maintain  its  rights  to  such  bonds  by  showing  that 
the  location  of  the  road  as  thus  changed  is  near  the  corporate  lim- 
its and  easily  accessible  to  the  inhabitants  of  the  town,  and  that 
Buch  limits  might  be  extended  so  as  to  include  the  present  location, 

V.  B.  Archer,  for  the  plaintiff  in  error. 

Robert  P.  Fleming,  Nathaniel  C.  Prickett,  and  "WiUiam  A.  Par- 
sons, for  the  defendant  in  error. 

733  DENT,  J.  On  the  petition  of  the  Ravenswood,  Spencer  & 
Glenville  Railway  Company^  the  circuit  court  of  Jackson  county 
issued  a  mandamus  nisi  against  the  town  of  Ravenswood  et  al., 
requiring  them  to  appear  and  show  cause,  if  any,  why  the  author- 
ities of  said  town  should  not  be  required  to  issue  three  thousand 
dollars  of  bonds  of  said  town  in  payment  of  subscription  to  the 
capital  stock  of  the  petitioner,  authorized  by  the  voters  of  said 
town  at  an  election  held  therein  for  that  purpose  on  the  second 
Tuesday  in  July,  1889. 

'■a*  Tjie  defendant  appeared,  and  demurred  to  the  said  petition 
and  writ.  The  demurrer  having  been  overruled  as  a  return  there- 
to, they  filed  their  separate  answers.  To  these  the  plaintiff  de- 
murred, but  the  court  overruled  the  demurrer;  and,  the  plaintiff 
not  pleading  or  replying  to  the  answers,  the  court  heard  the  case 
on  the  papers  filed,  orders  had,  and  oral  testimony,  and  entered  a 
final  order  refusing  the  relief  prayed,  quashing  the  writ,  and  dis- 
missing the  petition.  From  this  order  a  writ  of  error  and  super- 
sedeas was  awarded,  and  the  plaintiff  now  here  insists  that  the 
circuit  court,  in  refusing  the  relief  prayed,  erred. 

The  answer  of  the  town,  by  its  officers,  with  great  prolixity  and' 
at  length  denies  everything  set  out  in  the  alternative  writ  and 
petition,  but  from  its  numerous   allegations   the   following   is 
gleaned  to  be  the  real  reason  why  the  bonds  were  not  issued,  to 
wit:  That  the  vote  was  taken  and  the  bonds  were  authorized  to  be 
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issued  by  the  voters  of  the  town  of  Ravenswood,  a  small  town  sit- 
uated on  the  Ohio  river  and  Ohio  River  Railroad,  containing 
about  nine  hundred  inhabitants,  with  the  understanding  that  the 
plaintiff's  road  would  be  built  as  then  located  through  the  corpo- 
rate limits  of  said  town,  and  that,  after  the  vote  was  taken,  the 
location  was  changed  so  as  to  throw  the  line  without  and  several 
hundred  feet  to  the  south  of  the  corporate  limits. 

To  such  allegation  the  plaintiff  makes  no  reply  or  plea,  but, 
in  its  evidence  taken  at  he  hearing,  admits  the  change  of  location, 
but  seeks  to  avoid  its  effect  by  showing  that  from  the  point  where 
its  road  intersected  with  that  of  the  Ohio  River  Railroad  Com- 
pany, it  made  traffic  arrangements  with  the  latter  company  for 
the  period  of  ten  years  by  which  it  was  to  use  the  latter  company's 
tracks  to  reach  and  enter  the  corporation  of  Ravenswood,  and 
also  use  its  depots  and  terminal  facilities  therein,  and  insists  that 
this  is  substantial  compliance  with  all  necessary  conditions  exist- 
ing at  the  time  the  vote  was  taken. 

There  are  numerous  questions  raised,  but  this  presents  the  real 
gist  of  this  litigation,  the  determination  of  which  must  settle  this 
controversy.  In  the  case  of  Banet  v.  Alton  etc.  R.  R.  Co.,  13  111. 
504,  it  is  held:  "A  subscriber  to  railroad  ''^'^  stock  will  be  held 
liable  to  the  payment  of  his  subscription  although  the  legislature 
may  have  authorized,  and  the  directors  of  the  company  may  have 
adopted,  a  change  of  route  from  the  first  fixed  by  law,  provided 
the  change  does  not  make  an  improvement  of  a  different  char- 
acter, and  his  interest  is  not  materially  affected  by  the  alteration.** 
And  in  the  case  of  Sprague  v.  Illinois  etc.  R.  R.  Co.,  19  111.  177, 
in  approval  of  the  foregoing  decision,  it  is  said:  *1n  determining 
the  question  as  to  how  far  the  original  purposes  of  a  corporation 
may  be  departed  from  after  subscriptions  have  been  made  to  its 
stock  without  violating  the  rights  of  the  stockholders  individ- 
ually, we  must  first  consider  with  what  intention  and  in  view  of 
what  advantage  the  law  must  presume  such  subscriptions  are 
made.  As  is  clearly  manifest  from  the  decision  of  the  case  above 
referred  to,  the  conclusive  presumption  is,  that  it  was  with  a  view 
to  the  profits  to  be  derived  from  the  stocks  thus  subscribed  as  an 
investment,  and  not  in  reference  to  any  incidental  advantages 
which  may  accrue  to  the  stockholders  by  reason  of  the  construc- 
tion of  the  improvement,  in  consequence  of  any  anticipated  en- 
hancement of  any  other  property  which  the  stockholders  may 
own,  or  otherwise":  Illinois  etc.  R.  R.  Co,  v.  Zimmer,  20  HI.  654; 
Terre  Haute  etc.  R.  R.  Co.  v.  Earp,  21  111.  291;  People  v.  Holden, 
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82  HI,  93.  These  cases  (and  many  others  in  support  thereof 
might  be  cited)  establish  the  rule  that  a  subscriber  to  rail- 
road stock  is  induced  to  grant  his  subscription  thereto  from  the 
profits  and  dividends  to  be  derived  from  the  stock,  and  not  from 
any  supposed  incidental  advantage  he  may  derive  from  the  con- 
fitruction  of  the  road  on  a  peculiar  location;  and  therefore  he  can- 
not escape  the  payment  of  his  subscription  because  of  a  change 
in  the  location  of  the  road  detrimental  to  his  private  property. 

This  rule  does  not  apply,  however,  to  the  subscriptions  of  mu- 
nicipal corporations  under  the  laws  of  this  state.  They  are  not 
permitted  to  become  subscribers  to  the  stock  of  a  railroad  without 
regard  to  its  location,  but  they  are  limited  to  such  railroads  as 
are  located  through,  by,  or  near  such  corporations,  being  such 
railroads  as  will  promote  the  general  prosperity  and  welfare  of 
the  taxpayers  of  such  corporations.  It  is  a  well-known  fact  that 
subscriptions  '^^^  of  stock  are  no  longer  made  by  municipalities 
to  railroad  companies  through  prospect  of  profit  to  be  derived 
from  the  investment,  for,  while  in  name  they  are  subscriptions  to 
the  stock,  they  are  nothing  more  than  gift,  but  that  they  are  made 
to  secure  the  indirect  advantages  to  be  derived  from  the  construc- 
tion of  such  railroad  by  the  citizens  of  such  municipality  in  the 
enhancement  of  their  property,  the  increase  of  the  population 
and  taxable  subjects  and  property,  and  the  opportunities  for  labor 
and  employment  furnished.  The  actual  location  of  the  line  of 
the  road  before  the  vote  for  a  proposed  subscription  is  had  be- 
comes an  essential  and  important  factor  in  securing  the  assent  of 
the  voters,  and  a  material  change  of  such  location  after  such  as- 
sent is  secured  is  a  breach  of  the  condition  on  which  said  vote  was 
had,  sufficient  to  vitiate  and  render  it  invalid.  In  the  case  of 
Platteville  v.  Galena  etc.  R.  R.  Co.,  43  Wis.  493,  it  was  held:  'It 
is  competent  for  a  railroad  company,  in  submitting  to  a  munici- 
pality a  proposition  for  aid,  to  define  therein,  as  a  part  of  the 
proposition,  the  line  of  the  proposed  road."  And,  if  it  does  so, 
it  is  bound  thereby.  Such  a  proposition  may  be  orally  submitted, 
as  well  as  in  writing.  And  where  the  road  has  been  already  loca- 
ted through  a  town,  and  a  proposition  for  aid  is  submitted  to  the 
authorities  thereof,  it  must  necessarily  be  presumed  that  such  lo- 
cation was  a  part  of  the  proposition.  The  time,  terms,  and  condi- 
tions of  the  issuance  of  municipal  aid  bonds  depend  entirely  on 
the  consent  of  the  legal  voters:  Hodgman  v.  Chicago  etc.  Ry.  Co., 
20  Minn.  48.  Such  conditions  cannot  be  departed  from  or  chang- 
ed without  the  consent  of  such  voters,  ascertained  in  the  manner 
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provided  by  law:  State  v.  County  Court,  64  Mo.  30;  Chapman  ▼, 
Mad  River  etc.  R.  R.  Co.,  6  Ohio  St.  119;  Noesen  v.  Port  Wash- 
ington, 37  Wis.  168, 177. 

In  the  case  under  consideration  at  the  time  the  vote  on  the  sub- 
scription was  taken  the  railroad  had  been  located  through  the 
corporation,  and  within  its  limits  to  the  Ohio  River  Railroad  de- 
pot; and  it  was  fully  understood  by  the  voters  that  such  was  to  be 
its  route,  as  none  other  had  been  suggested.  This  would  have 
been  of  great  benefit  to  all  those  along  and  through  whose  prop- 
erty it  passed,  '''^'^  making  such  property  accessible  to  and  useful 
for  warehouses,  freight  depots,  coal  and  cattle  yards,  etc.,  and 
enhancing  the  value  of  the  property  of  the  town  generally  as  be- 
ing near  the  permanent  depots  and  terminus  of  such  railroad, 
including  its  junction  with  the  Ohio  River  Railroad.  Ravens- 
wood is  a  small  country  town,  containing  about  nine  hundred 
inhabitants,  and  including  within  its  corporate  limits  about 
eighty  acres.  After  the  vote  was  taken,  and  resulted  favorably, 
the  location  was  changed  so  as  to  be  entirely  without  the  corpo- 
rate limits,  and  several  hundred  feet  south  thereof,  and  to  an 
intersection  with  the  Ohio  River  road,  at  a  point  inaccessible  to 
the  town,  except  over  the  latter  road, over  which  the  plaintiff  runs 
its  trains  into  the  town,  by  virtue  of  a  ten  years'  lease,  aforemen- 
tioned. This  may  be  in  good  faith,  and  it  may  not  be.  Plaintiff 
claims  that  it  should  be  received  as  a  full  satisfaction  to  the  town 
for  its  abandonment  of  its  former  route.  Now,  it  is  easy  enough 
for  the  plaintiff,  in  conjunction  with  the  Ohio  River  road,  to  relo- 
cate their  depots  at  the  junction  of  the  two  roads,  and  thus  en- 
hance the  value  of  the  real  estate  in  the  vicinity  of  such  junction, 
and  correspondingly  depreciate  the  value  of  the  property  within 
the  corporate  limits  of  the  town,  and  thus  not  only  defeat  the 
purposes  for  which  said  bonds  were  authorized,  but  greatly  inter- 
fere with  the  prosperity  of  the  town.  It  is  true,  the  corporate 
limits  could  be  extended  so  as  to  embrace  the  new  location  and 
terminus  of  the  road,  but  this  would  not  secure  to  the  present 
residents  of  the  town  the  benefits  they  expected  to  derive  from 
the  construction  of  the  road  as  located  when  they  authorized  the 
issuance  of  the  bonds.  If  there  had  been  no  location  of  the  road 
at  the  time  the  vote  was  taken,  and  the  proposition  had  been  to 
build  such  road  from  or  even  through  the  town  of  Ravenswood 
to  the  other  terminus  thereof,  then  the  building  the  road  to  the 
Ohio  River  road  to  a  point  so  near  the  corporate  limits  and  enter- 
ing the  town  over  the  latter  road,  might  well  be  deemed  ample 
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compliance  with  the  subscription  proposition  of  the  town,  pro- 
vided the  assent  of  the  voters  could  have  been  obtained  to  a  prop- 
osition of  so  general  a  nature.  But  the  change  of  the  settled  loca- 
tion of  the  road,  as  understood  ''^  by  the  voters  at  the  time  they 
gave  their  assent  to  the  issuance  of  the  bonds,  whether  for  the 
benefit  of  the  plaintiff  or  others,  is  undoubtedly  a  breach  of  the 
condition  of  their  authorization,  and  an  abandonment  of  the 
plaintiff's  right  to  demand  them. 
The  judgment  is  therefore  affirmed. 


RAILROADS— LOCATION-STOCK  SUBSCRIPTIONS.- A  party 
must  pay  the  amount  subscribed,  where,  to  Induce  an  organized 
railroad  company  to  construct  its  road  upon  a  particular  route,  he 
subscribes  to  a  certain  number  of  shares  of  stoclc  upon  condition 
that  the  prescribed  route  be  talceo,  and  the  condition  is  complied 
with:  Spartonburg  etc.  R.  R.  Co.  v.  De  Graffenreid,  12  Rich.  675; 
78  Am.  Dec.  470;  McMillaii  v.  Maysvllle  etc.  R.  R.  Co.,  15  B.  Mon. 
218;  61  Am.  Dec.  181.  This  question  is  further  discussed  in  the  ex- 
tended  note  to  Parker  t.  Thomas,  81  Am.  Dec  899. 
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Acknowledgment  of  conveyances  before  an  officer  interested  therein, 

708-803. 
Advancement,  definition  of,  54. 
Architect,  certificate  of,  agreement  making  necessary  is  valid,  812. 

certificate  of,  arbitrary  refusal  to  give,  812,  813. 

certificate  of,  conclusiveness  of,  314. 

certificate  of,  conspiracy  to  withhold,  813, 

certificate  of,  construction  of,  314. 

certificate  of,  damages  recoverable  for  making  false,  814. 

certificate  of,  failure  to  obtain,  when  excusable,  312. 

certificate  of,  given  for  a  reward,  314. 

certificate  of,  liability  of  builder  may  be  dependent  upon,  812. 

certificate  of,  mistake  in,  312. 

certificate  of,  mistake  or  fraud  in,  313. 

certificate  of,  proof  sufiicient  to  overcome,  314,  315. 

certificate  of,  refusal  of  architect  to  give,  312. 

certificate  of,  t^aiver  of,  313. 

skill  and  ability,  for  want  of  which  he  is  answerable,  412. 
Assignment  of  expectancies,  330-361. 

of  expectancies,  when  enforceable  in  equity,  343-345. 

of  expectant  estates  is  void  by  law,  342. 

of  expectant  estates  statutes  authorizing,  how  construed,  842. 

of  possibilities  and  contingencies  not  coupled  with  an  interest,  342. 

of  possibilities  coupled  w^ith  an  interest,  341,  360. 

of  the  interests  of  heirs  apparent,  342. 

of  things  not  in  esse,  are  void  at  law,  342. 

Banking,  check,  difference  between  and  a  bill  of  exchange,  233. 

check,  whether  actions  may  be  sustained  against  banks  thereon, 

704. 
check,  whether  constitutes  an  assignment  of  the  funds  drawn  upon 
704.  .  ' 

insolvent  banks,  collections  by,  when  become  the  property  of  the 
banks  and  when  the  property  of  the  customers,  826. 
Building  and  Loan  Associations,  definition  of,  822. 

usury,  contracts  of,  when  deemed  to  violate  the  law  against,  822. 
Cabkiers,  by  steamboat,  liability  of  for  moneys  stolen  from  passengers, 
621. 
damages  recoverable  against  for  delay  in  transportation,  688. 
liability  of  for  acts  of  connecting  lines,  688.  * 
parol  evidence  to  prove  modification  of  written  contracts  of,  683. 
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Cemeteries,  dedication  of,  37, 

removal  of  remains,  actions  for,  87. 

title  of  lotowners,  nature  of,  37. 
Chattel  Mortgages,  after-acquired  title,  whether  bound  by,  720. 

allowing  sales  in  usual  course  of  business,  whether  valid,  720. 
Children,  land  iwner's  liability  to  for  injuries  from  dangeroaa  condition 

of  his  premises,  550. 
Corporations,  agreements  for  the  election  of  particular  persons  aa  offi- 
cers of,  140. 

agreeonents  to  change  officers  upon  a  sale  of  stock,  141. 

agreements  to  control  the  voting  of  stock,  141. 

books  and  records,  stockholder's  right  to  inspect,  244. 

considerations  for  agreements  to  control  the  voting  of  stock,  151. 

elections  of,  injunctions  to  prevent  voting  of  stock  at,  142. 

elections  of,  officers,  power  of  to  permit  one  person  to  vote  the  stock 
of  another,  130. 

elections  of,  officers,  power  to  exclude  votes,  138. 

elections  of,  only  bona  fide  stockholders  entitled  to  vote  thereat,  139. 

elections  of,  proxies,  irrevocable,  given  for  an  improper  purpose, 
140. 

elections  of.  stipulations  separating  voting  power  from  ownership 
of  stock,  148. 

foreign  cannot  be  taxed  on  any  principle  different  from  that  appli- 
cable to  domestic,  374. 

foreisu,  regulations  and  burdens  which  may  be  imposed  npon,  374, 
375. 

franchises  of  may  be  taxed,  374. 

irrevocable  proxy,  when  will  be  enforced,  130-153. 

power  to  purchase  their  own  stock,  406. 

priorities  between  creditors  and  stockholders,  405, 

proxies,  irrevocable,  130-153. 

purchase  of  controlling  interest  entitles  purchaser  to  stipulate  for 
the  election  of  officers  in  his  interest,  141, 142. 

revocation  of  proxies,  142. 

transfers  of  stock,  agreements  forbidding,  151. 

trust  fund,  capital  stock,  to  what  extent  constitutes,  405,  406, 

trusts  and  monopolies,  agreements  for,  140. 

voting  trusts,  validity  of,  139-153. 
Covenant,  of  warranty  or  nonclaim,  effect  of  in  an  assignment  of  an 

expectancy,  351-353. 
Criminal  Charges,  agreements  not  to  prosecute,  when  void,  480. 
Criminal  Law,  escape  of  prisoner  pending  appeal,  693. 

part  of  crime,  prosecution  for,  when  a  bar  to  further  prosecution,  22. 

same  act  constituting  two  or  more  different  offenses,  22. 

Damages,  from  fright,  whether  recoverable,  606. 
Dead,  trespass  for  removing  remains  of,  37. 

Deeds,  acknowledgment  of,  before  an  agent  of  one  of  the  parties,  802. 
acknowledgment  of,  before  an  attorney  of  one  of  the  parties,  803. 
acknowledgment  of,  before  an  officer  who  is  agent  of  a  corporation 

interested  therein,  802. 
acknowledgment  of,  by  an  officer  who  is  interested  but  whose  inter- 
est does  not  a,  pear  from  the  instrument,  801. 
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Obsds,  acknowledgment  of,  cannot  be  taken  and  certified  by  an  in« 

terested  party,  798,  799. 
acknowledgment  of,  cannot  be  taken  by  an  officer  who  is  a  grantee 

therein,  799. 
acknowledgment  of,  cannot  be  taken  by  a  party  thereto,  798. 
acknowledgment  of  conveyance  of  a  married  woman  taken  before 

her  husband,  802. 
acknowledgment  of,  interest  which  will  disqualify  an  officer  from 

taking,  799,  80J. 
acknowledgment  of,  is  necessary  to  give  validity  to  their  record,  798 
acknowledgment  of,  made  by  a  married  woman  before  her  husband. 

801. 
acknowledgment  of,  notaries  public,  interest  which  will  disqualify 

them  from  taking,  800. 
acknowledgment  ot,  parol  evidence  to  prove  that  it  was  before  an 

interested  officer,  801. 
acknowledgment  of,  relationship  of  officer  to  party  does  not  dis- 
qualify him  from  certifying,  801. 
acknowledgment  of,  taken  by  a  i>erson  named  as  trustee  therein, 

799,800. 
acknowledgment  of,  where  county  clerk  is  a  party  may  be  taken  by 

his  deputy,  801,802. 
Definition,  of  a  possibility,  340. 
of  advancement,  64. 
of  building  and  loan  associations,  822L 
of  checks,  233. 

of  expectancy  or  chance,  839. 

of  expectant  estates,  341,  • 

of  expectant  heirs,  340.  , 

of  leading  question,  117. 
of  marriage  brokerage  contracts,  97* 
of  peniilty,  594. 
of  profits,    62. 
of  special  deposits,  240. 

EiiEcrRic  WiBES,  care  required  of  persons  maintaining  in  public  streets, 
67. 

street  railways,  liability  of  for  negligence  in  maintaining,  681. 
Elevators,  for  freight,  liability  of  owners  of,  810. 

for  freight,  persons  using  as  passenger  assume  risks  of ,  809,  810. 

for  passengers,  accidents  in,  liability  for,  808. 

for  passengers,  burden  of  proof  in  case  of  injury  by  accident,  807. 

for  passengers,  care  and  caution  which  must  be  exercised  by  per- 
sons riding  in,  807. 

for  passengers,  care  which  owners  of  property  must  exercise  respect- 
ing, 806. 

for  passengers,  contributory  negligence  of  persons  injured  by,  808,  809. 

for  passengers,  duty  of  owners  to  make  examinations  to  ascertain 
condition  of,  808. 

for  passengers,  employes,  when  may  recover  lor  injuries  soffered 

from,  808. 
Ah.  St.  Rkp.,  Vou  LVI.— 68 
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Elevators,  for  passengers,  landlord's  liability  for  to  tenants  and  their 

visitors,  807. 
for  passengers,  liability  of  owner  cannot  be  avoided  by  proving  that 

elevator  was  purchased  from  a  competent  manufacturer,  808. 
for  passengers,  persons  riding  in  may  assume  that  elevators  are  in 

good  condition,  807. 
for  passengers,  skillful  persons  must  be  employed  to  operate,  807. 
for  passengers,  tenants  of  building,  wlien  bound  to  keep  in  repair, 

809. 
Employer  AND  Employe,  workmen,  when  may  not  recover  for  defects  in 

materials  used  by  them,  ■^29. 
Estoppel,  to  defend  against  promissory  note  on  the  ground  of  forgery, 

297. 
Evidence,  parol  effect  of  on  contracts  of  insurance,  666. 
parol  is  not  admissible  to  contradict  a  writing,  659. 
parol,  rules  respecting  are  the  same  in  equity  as  at  law,  661. 
parol,  to  add  to  or  vary  a  writing,  669,  660. 
parol  to  apply  the  terms  of  a  writing  to  the  subject  matter,  661, 
parol  to  ingraft  new  terms  in  a  writing,  660. 
parol  to  explain  a  writing.  660,  661. 
parol  to  prove  collateral  agreements,  661. 
parol  to  prove  discharge  of  written  obligation,  662. 
parol  to  prove  stipulations  made  subsequent  to  a  written  contract, 

661. 
parol  to  prove  the  abandonment  of  a  written  contract,  672. 
parol  to  prove  time  when  a  writing  was  to  become  operative,  661. 
parol  to  show  a  warranty  outside  of  the  contract,  666. 
^arol  to  show  the  circumstances  attending  the  entering  into  of  a 

contract  in  writing,  661. 
ExEMTPiON,  insurance  on  exemp!  property  is  exempt,  80. 
Expectancies  are  not  confined  to  the  hopes  of  heirs,  341. 
assignment  of  by  an  heir  to  his  ancestor,  345,  346. 
assignment  of,  consent  of  ancestor,  when  essential  to  enforcement 

in  equity,  350. 
assignment  of,  covenant  to  make,  350. 

assignment  of,  equity  may  regard  as  mere  security  for  money  ad- 
vanced, 345,  349. 
assignment  of,  equity,  when  will  not  enforce,  343,  344. 
assignment  of,  estoppel  to  dispute,  351. 
assignment  of,  expectant  estates,  statutes  authorizing  construed, 

342. 
assignment  of,  founded  upon  valuable  consideration  may  be  enforced, 

345. 
assignment  of  husband's  interest  to  be  acquired  in  his  wife's  estate, 

346. 
assignment  of,  inadequacy  of  price  as  a  ground  for  refusing  to  enforce 

in  equity,  349,  354. 
assignment  of,  instances,  when  will  be  enforced  in  equity,  347. 
assignment  of.  instances  in,  which  equity  will  set  aside,  348-350. 
assignment  of  is  enforced  in  equity,  when,  344,  345. 
assignment  of  is  regarded  as  a  fraud  upon  an  ancestor,  34S. 
assignment  of  is  subject  to  the  statute  of  frauds,  346. 


Index  to  the  Notes.  915 

ExPECTANCiEB,  assignment  of  is  void  at  law,  842. 

assignment  of  made  voluntarily  or  to  defraud  creditors,  349. 

assignment  of,  nothing  passes  by,  342. 

assignment  of  possibilities  coupled  with  an  interest,  341. 

assignment  of,  property  and  interests  which  may  be  passed  by, 
359. 

assignment  of,  with  the  consent  of  the  ancestor,  347,  350. 

construction  of  assignments  of,  359. 

contingent  remainders  may  be  sold  and  transferred,  341. 

conveyance  of,  with  covenants  of  warranty,  does  not  affect  the  heirt 
of  the  grantor,  351. 

•conveyance  of,  with  covenants  of  warranty,  effect  of,  351,  852. 

conveyance  of,  with  covenants  of  warranty,  nonclaim,  effect  of, 
853. 

conveyance  of,  without  covenants  of  warranty,  351. 

definition  of,  339,  340. 

difference  between  an  expectation  of  an  estate  and  an  expectant  es- 
tate, 341. 

estoppel  to  dispute  effect  of  assignment,  351. 

inadequacy  of  price.  English  rule  respecting  assignments  founded 
upon,  356-359. 

inadequacy  of  price  is  evidence  of  fraud  in  the  assignment  of,  354, 
355. 

inadequacy  of  price  is  not  alone  sufficient  to  prevent  enforcement  in 
equity  of  assignment  of,  354,  355. 

inadequacy  of  price,  if  gross,  is  a  ground  for  refusing  enforcement 
of,  354. 

heir  apparent,  conveyance  by,  of  his  interest  in  liis  ancestor's  es- 
tate, 343. 

legatee,  assignment  by,  361. 

possibilities  coupled  with  an  interest  may  be  devised,  840. 

possibilities  coupled  with  an  interest,  when  assignable,  360. 

possibilities  not  coupled  with  an  interest  are  not,  at  law,  the  subject 
of  disposition,  340. 

reasons  for  denying  effect  to  assignment  of,  343. 

specific  performance  of  contracts  to  assign,  345,  349. 

reversions  and  remainders  may  be  released  by  the  tenant  in  posses*, 
sion,  341. 

reversions  and  remainders  which  are  not,  340,  341. 

vested  remainders  are  not,  and  may  be  assigned,  340. 

FoBGERY,  estoppel  to  defend  against  promissory  note  on  ground  of,  297. 

Garnishment  of  debts  in  other  states,  286. 

of  wages  in  a  state  wherein  they  are  not  exempt,  286 

Homestead,  conveyance  by  husband  in  which  wife  does  not  join,  76. 
Husband  and  Wife,  former  as  agent  of  the  latter,  430. 

Infants,  disaffirmance  by,  return  of  consideration,  when  essential  to^ 
51. 
disaffirmance  by,  what  essential  to,  61. 
ratification  of  contracts  of,  52. 
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Instjkance,  against  fire,  what  losses  included  within,  487. 
conditions,  waiver  of  by  agent,  489. 
false  answers,  parol  evidence  to  prove  that  they  were  written  by  the 

agent  of  the  insurer,  423. 
forfeiture,  waiver  of  by  agent,  603. 

notice  of  loss,  when  deemed  to  be  immediate  or  forthwith,  487. 
of  exempt  property,  proceeds  of  are  exempt,  80. 
parol  changes  in  terms  of,  666. 
proofs  of  loss  must  be  made  within  time  stipulated,  487. 

JuDiCTAL  Notice,  will  not  be  taken  of  the  laws  of  another  state,  474. 

Landowner,  trespassers,  liability  to  for  injuries  resulting  from  the  con- 
dition of  his  premises,  550. 
Leases,  parol  changes  in,  667. 
Lis  Pendens,  abatement  of  suit  or  action  followed  by  proceedings  for 

foreclosure,  875. 
alienees  and  grantees  of  the  plaintiff  are  bound  by,  868. 
*4j         all  are  persons  affected  by  the  rules  of,  870. 

amendments  to  the  pleadings  not  introducing  any  new  cause  of  ao> 

tion,  868. 
amendments  to  the  pleadings,  when  do  not  bind  prior  purchasers^ 

867. 
appeal,  purchaser,  when  bound  by  final  judgment,  876. 
appellate  proceedings,  effect  of,  875. 
assignee  in  bankruptcy,  whether  bound  by,  872. 
bills  of  review,  876,  877. 

close  and  continuous  prosecution  of  suits,  what  deemed  to  be,  873. 
oodefendants,  equities  between,  purciiasers,  when  need  not  take  no- 
tice of,  870. 
collusive  prosecution  of  suit,  effect  of,  873. 
commencement  of,  what  essential  to,  859,  860. 
continuing  effect  of,  after  the  entry  of  a  final  judgment  or  decree 

877. 
cross-l)ill,  effect  of  upon  alienees  and  grantees  of  the  plaintiff,  868. 
courts  cannot  dispense  with  the  effect  of  the  rules  of,  854. 
date  of  commencement  of  in  a  suit  in  equity,  854. 
delay  in  prosecution  of  suit,  when  fatal  to  the  Continuing  operation 

of  rules  of,  873,  874. 
description  of  property,  pleadings,  when  sufficient  to  put  purchaser 

on  inquiry,  though  imperfect,  866. 
description  of  property,  subject  to  must  be  found  in  the  pleadings, 

866. 
diligence  in  the  prosecution  of  the  suit  is  essential  to  the  continued 

operation  of  the  law  of,  873. 
diligence  in  the  prosecution  of  the  suit,  what  deemed  sufficient,  878. 
dismissal  of  suit,  reserving  right  to  bring  another  proceeding,  875. 
divorce,  suits  for,  effect  of,  865. 
equities  existing  before  the  commencement  of  the  suit,  whether 

may  be  perfected  during  its  pendency  by  the  acquisition  of  th© 

legal  title,  871. 
essentials  to  the  existence  of,  F66,  867. 
facts  disclosed  by  the  pieudino^s  must  be  taken  notice  ol  by  pur- 

chaserd  and  encumijranoers,  869. 
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Lie  PsKDEvs,  final  judgment  or  decree,  continuing  effect  of  after  tha 

entry  of,  877. 
foundation  of  the  law,  833. 
in  actions  for  trespass  upon  real  property,  864. 
in  actions  to  foreclose  liens  on  personal  property,  863. 
in  actions  to  recover  possession  of  personal  property,  863. 
in  proceedings  against  bankrupts  and  insolvents,  855. 
in  proceedings  against  the  administrator  and  estate  of  decedents,  855. 
in  proceedings  to  foreclose  liens,  855. 
in  proceedings  to  forfeit  the  charter  of  a  corporation,  86J, 
in  suits  for  divorce,  865. 

in  suits  for  the  appointment  of  receivers,  868. 
in  suits  to  condemn  lands,  8')3. 
in  suits  to  enforce  liens  for  taxes,  856. 
interests  acquired  during  the  pendency  of,  858. 
interpretation  of  statutes  modifying  common-law  rules  of,  856,  857, 

861. 
Involuntary  transfers  are  subject  to  the  law  of,  858. 
involuntary  transfers  pendente   lite,  purchasers  under,   whether 

bound  by,  871. 
is  constructive  notice  of  the  allegations  in  the  pleadings,  858. 
jurisdiction  of  the  court  is  essential  to  the  operation  of  the  rules  of, 

858,  859. 
national  courts,  effect  of  in  proceedings  within,  861,  862. 
national  courts,  state  statutes  respectmg  do  not  affect,  855,  861. 
necessity  for  rules  of,  853. 

negotiable  paper  before  maturity  is  not  subject  to  the  rules  of,  863, 
negotiable  paper,  when  subject  to  the  rules  of,  863. 
new  suit,  when  regarded  as  a  continuance  of  a  pre-existing  suit,  874, 
notice  from  the  records  of  the  court  is  not  essential  to  the  operation 

of  the  rules  of,  854. 
notice  of  facts  in  pleadings,  whether  affects  the  parties  in  contro> 

versies  respecting  otlier  property,  869. 
notice  of  immaterial  matters  stated  in  the  pleadings,  869. 
personal  property,  whether  subject  to,  862. 
persons  whose  interest  is  not  acquired  from  a  party  to  the  suit  are  not 

affected  by,  870. 
presumption  that  all  persons  have  knowledge  of,  853. 
proceedings  to  which  rules  are  applicable,  855. 
process,  constructive  service  of,  861. 
process,  service  of,  whether  essential  to,  860,  861. 
process,  vacating  service  of,  effect  of  upon,  861. 
property  is  not  subject  to  unless  directly  affected,  864, 
property  not  neipessarily  bound  by  the  judgment  is  not  affected  by, 

869. 
property  subject  to,  862. 

property  subject  to  must  be  pointed  out  by  the  pleadings,  866. 
property,  when  deemed  to  be  directly  affected  by,  864 
relation  to  the  teste  of  the  writ,  860. 

removal  to  another  state  of  the  subject-matter  of,  859,  86S. 
review,  bills  of,  876,  877. 
revivor  of  suit  once  dismissed,  effect  of,  874. 
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Lis  Pendens,  revivor,  suits  of,  reasonable  time  for  instituting,  what  Ifl^ 
875. 

rule  of,  what  is,  857. 

rules  of  are  applicable  to  all  judicial  proceedings,  855. 

rules  of  are  applicable  to  encumbrancers,  858. 

rules  of  are  applicable  to  sheriff's  sales,  858. 

service  of  writ  or  subpoena  is  essential  to,  860. 

Statutes  modifying  are  not  applicable  to  proceedings  in  the  national 
courts,  855. 

statutes  modifying,'ca8es  which  do  not  fall  within  remain  subject  to 
the  common  law  rules  of,  856. 

Statutes  modifying,  construction  of,  856,  857. 

statutes  modifying,  must  be  complied  with,  856. 

Statutes  modifying  the  common  law  rules  of,  865. 

Statutes  requiring  recorded  notice  of  are  not  applicable  where  per* 
sons  have  actual  notice,  856. 

termination  of,  877. 

territorial  limits  within  which  the  effect  of  is  confined,  859,  861. 

title  paramount,  holders  of  are  not  affected  by,  870. 

transfers  made  during  are  void,  857. 

unrecorded  conveyances,  holders  of,  whether  affected  by,  599,  871. 

vendee  of  purchaser  pendente  lite,  whether  bound  by,  872. 

writs  of  error  or  review,  effect  of,  875,  876. 
Marriage  Brokerage  Contracts,  djfinition  of,  97. 
Master  and  Servant,  minor  employes,  duty  of  employers  to,  94,  95. 

minor  employes,  risks  assumed  by,  94. 
Mining,  discovery  whicli  will  justify  location  of  mine,  585. 
Mortgagor  and  Mortgagee,  contracts  between  to  reledse  or  waive  equity 
of  redemption,  118. 

relations  between  are  not  fiduciary  when  the  mortgage  does  not 
convey  the  legal  title,  117. 
Municipal  Corporations,  ordinances  of,  liability  of  persons  causing  in- 
jury to  others  by  not  obeying,  549. 

streets  of,  excavations  in,  liability  for,  549. 

streets  of,  extent  to  which  may  grant  right  to  use  for  telephone  and 
telegraph  purposes,  532. 

streets  of,  uses  to  which  may  be  appropriated,  533. 

torts,  liability  for,  158. 
Negotiable  Instruments,  alteration  of,  whether  renders  void,  711. 

attorneys'  fees,  stipulations  for,  whether  destroy  negotiability,  787. 

consideration  sufficient  to  support,  480. 

indorsers  before  delivery,  whether  liable  as  makers,  475. 

transferor,  liability  of,  836. 
Pardons,  effect  of,  183. 

statutory  limitation  upon  power  of,  183. 
Parent  and  Child,  custody  of  child,  when  may  be  taken  from  parent^ 

159. 
Patent  Rights,  invalidity  of  the  patent  as  a  defense  to  an  action  for  th» 

purchase  price,  649. 
PosstBiLiTiES,  classification  of,  840. 

coupled  with  an  interest,  a40. 

definition  of,  340. 
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Peacticb,  continuance,  denial  of  in  a  criminal  cauae,  when  not  improper, 

430. 
Pbincipal  and  Sukbtt,  delivery  of  bond  by  an  agent,  sureties  wliea 

bound  by  his  act,  435. 
Pkomissoby  Notbs,  parol  modification  of,  668,  669. 

Officiai<  Bonds,  principal  must  sign  or  sureties  are  not  bound,  482. 

Railways,  fences  along  right  of  way,  where  may  be  placed.  458. 
Repbesentation,  fraudulent  for  which  an  action  may  be  maintained,  203. 
Res  Judicata,  essentials,  400,  445.  ■* 

tests  of,  401. 
BsviiiBSioNS  AND  RsMAiNDBBS,  contingent  may  be  sol  J  and  transferred, 
341. 

release  of  to  the  tenant  in  possession,  341. 

when  not  classed  as  exp3ctancies,  340,  341. 

Sbduction,  accomplishing  by  influence  and  persuasion,  25. 

iliicit  acts  with  other  men  after  the  alleged  seduction  are  not  admis- 
sible, 25. 
Shipping,  seamen's  wages,  owner,  when  not  liable,  394, 
Specific  Performance,  of  contracts  to  assign  expectancies,  345,  349. 
Subrogation,  who  entitled  to,  227. 

Sunday  Laws,  interference  with  interstate  commerce,  692, 
SuBBTiBS,  indulgencies  which  will  release,  385. 

Taxation,  of  foreign  corporations,  374,  375, 

of  franchises  of  corporations,  374. 
Tblbgraph  and  Telephone  Corpobations,  negligence  in  maintauung 

wires,  68. 
Tbadb,  contracts  in  restraint  of,  when  valid,  655. 

restraint  of,  conditions  which  amount  to  unlawful,  86. 

Tbbspassers,  landowner's  liability  for  injuries  to,  114. 

Tbusts,  resulting,  when  arise,  843. 

Undue  Influence,  what  is,  219. 

Vendob's  Lien,  subrogation  thereto,  227 

VonNG  Tbusts,  of  the  stock  of  corporations,  139-153. 

Warranty,  covenant  of,  in  an  assignment  of  an  expectancy,  351,  862, 
implied  on  the  sale  of  goods  by  a  particular  description,  642. 

Writings,  carriers,  parol  evidence  to  prove  modification  of  contracts  of, 
663. 
carriers,  posterior  parol  agreement,  when  may  justify  conduct  of,  663, 
consideration  essential  to  support  parol  chan<re  of,  664. 
declarations  of  the  parties,  evidence  of  cannot  vary  or  add  to,  660. 
evidence  to  modify  should  be  clear,  668. 
insurance,  change  by  parol  of  terms  of,  666. 
insurance,  waiver  by  parol  of  conditions  of,  668. 
leases,  parol  changes  in,  667. 
modification  of   by  parol,  when  valid,  668. 
mortgages,  parol  changes  in  terms  and  coaditions  of,  667, 
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Wbttinqb,  parol  agreements  to  change  rates  of  interesti  664. 
parol  alteration  or  discharge,  662. 
parol  change  of  contract  of  insurance,  666. 
parol  change  of  place  of  performance,  664, 
parol  evidence  affecting  assignments,  663, 
parol  evidence  of  abandonment  of,  662. 
parol  evidence  of  alteration  of,  662. 
parol  evidence  of  oral  stipulations  made  subsequent  to  the  contract^ 

661. 
parol  ^evidence,  rules  respecting  are  the  same  in  equity  as  at  law* 

661. 
parol  evidence  to  apply  the  terms  to  the  subject  matter,  661. 
parol  evidence  to  contradict,  659. 
parol  evidence  to  explain,  660,  661. 
parol  evidence  to  prove  oral  agreements,  661. 
parol  evidence  to  prove  that  the  writing  was  a  sham,  661. 
parol  evidence  to  prove  the  time  when  the  contract  was  to  becom* 

operative,  661. 
parol  evidence  to  prove  waiver,  abandonment,  or  discharge  of,  672. 
parol  evidence  to  show  the  circumstances  under  which  the  coutrad 

was  made,  661. 
parol  evidence  to  vary  contracts  of  carriers,  663. 
parol  evidence  to  vary  or  ingraft  new  terms  upon,  660. 
parol  extension  of  time  for  performance  of  contract,  664. 
parol  waivers  of,  evidence  requisite  to  prove,  668. 
promissory  notes,  parol  agreements  modifying,  668,  669, 
promissory  notes,  varying  by  parol  evidence,  669. 
required  by  statute  of  frauds,  whether  may  be  changed  by  parol^ 

671. 
sales,  parol  evidence  to  show  change  in  contract  of,  669. 
specialties,  parol  executory  agreements  cannot  modify,  669. 
specialties,  parol  executory  agreements,  effect  of  in  equity,  670. 
specific  performance  of,  parol  evidence  to  show  waiver  of  right  to^ 

670. 
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ABORTION. 
ASSAULT  —  CONSENT  TO  ATTEMPTED  ABORTION  — 
DAMAGES.— A  person  cannot  maintain  a  civil  suit  to  recover  dam« 
ages  for  an  assault  to  which  he  consented.  Hence,  If  two  men  are 
sued  by  a  woman  for  damages  for  inducing  her  to  submit  to  an  at- 
teniptetl  abortion  on  hei"  pei'son  by  a  physician,  and  her  pregnancy 
is  not  attributable  to  either  of  the  defendants,  she  Is  not  entitled  to 
recover  where  she  voluntarily  left  her  home  in  one  city  and  went 
to  another  place  at  which  to  have  the  operation  performed,  although 
the  defendants  procured  the  physician,  and  the  jury  should  be  so 
instructed.    (Goldnamer  v.  O'Brien,  378.) 

ACKNOWLEDGMENT. 
ACKNOWLEDGMENT  OP  DEED,  INTERESTED  OFFICER, 
WHETHER  MAY  TAKE.— A  notary  public  who  is  a  stockholder  and 
director  in  a  corporation  and  also  Its  attorney  ought  not  to  take  and 
certify  the  acknowledgment  to  a  trust  deed  In  his  favor,  but  his  cer- 
tificate of  such  acknowledgment  is  not  void  where  there  is  no  Im- 
putation of  improper  conduct  or  bad  faith  or  undue  advantage  aris- 
ing out  of  his  relation  to  the  corporation.    (Cooper  v.  Hamilton,  795.) 

See  Deeds,  9. 

ADVANCEMENTS. 

1.  ADVANCEMENTS— MONEY  TO  PROCURE  RBLEASD 
FROM  PRISON.— It  Is  not  even  prima  facie  an  advancement,  to  a 
daughter,  for  a  father  in  law  to  deed  land  to  a  third  person,  and  to 
use  the  money  received  from  its  sale,  in  a  lawful  way,  to  procure 
his  son  In  law's  release  from  prison,  although  this  is  done  at  the 
daughter's  request.    (Booth  v.  Foster,  52.) 

2.  ADA*ANCEMENTS— EVIDENCE  i<,ECESSARY  TO  SHOW.— 
An  advancement  by  a  parent  to  a  child  is  not  shown  without  satis- 
factory evidence  of  an  intention,  coincident  with  the  transaction,  to 
treat  it  as  a  "portion  or  settlement  in  life,"  as  an  anticipation  of  the 
child's  share,  if  the  donor  dies  intestate;  and  the  party  asserting  an 
advancement  has  the  burden  of  proof.    (Booth  v.  B'oster,  52.) 

3.  ADVANCEMENTS,  EQUALIZING,  IN  PARTITION  AMONG 
HEIRS. — As  Incidental  to  a  partition  among  heirs,  a  court  of  equity 
may  adjust  and  equalize  advancements;  and  an  alienation  by  one  of 
the  joint  owners  does  not  affect  this  power,'  as  the  purchaser  is 
chargeable  with  notice  of  all  the  equities  existing  between  his  ven- 
dor and  the  other  joint  owners.    (Booth  v.  Foster,  52.) 

AGENCY. 
1.    PRINCIPAL  AND  AGENT.— AN  AGENT  TO  SELL  HAS  NOT 
IMPLIED  AUTHORITY  TO  WARRANT  the  property  sold,  unless 
the  sale  is  of  a  class  which  is  ordinarily  accompanied  by  a  warranty. 
<Bierman  t.  City  MiUs  Co.,  635.) 

(921) 
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2.  PRINCIPAL  AND  AGENT— RATIFICATION  OP  WAR- 
RANTY.—A  ratification  must  be  with  full  knowledge  of  the  agent's 
acts.  Therefore,  if  a  person,  assuming  to  act  as  agent  for  another, 
makes  a  sale  of  the  latter's  goods  with  a  warranty  of  quality,  or 
fitness  for  some  specific  purpose,  and  the  owner,  on  being  advised  of 
the  sale,  ratifies  it,  such  ratification  does  not  include  a  warranty  of 
which  he  had  no  notice.    (Bierman  v.  City  Mills  Co.,  635.) 

3.  AGENCY.— AN  UNKNOWN  PRINCIPAL  MAY,  UPON  DIS- 
COVERY',  be  held  for  the  acts  of  his  agent  within  the  scope  of  the 
authority  of  the  latter.    (Maxcy  Mfg.  Co.  v.  Burnham,  436.) 

4.  AGENCY— REVOCATION.— Third  parties  dealing  bona  fide 
with  one  ■<vho  has  been  accredited  to  them  as  an  agent  are  not  af- 
fected by  the  revocation  of  his  agency,  unless  notified  of  such  revo- 
cation. This  rule  applies  when  a  husband  is  acting  as  agent  for  his; 
wife.    (Maxcy  Mfg.  Co.  v.  Burnham,  436.) 

5.  RATIFICATION— WANT  OF  REPUDIATION  OF  AGENT'S 
ACTION.— If  an  agent  presents  a  claim  against  an  insolvent  bank 
for  money  credited  to  him,  but  to  which  his  principal  is  entitled^ 
the  latter  cannot  be  held  to  have  ratified  its  agent's  act  because  of 
a  neglect  to  repudiate  it,  if  the  claim  was  presented  without  the 
knowledge  or  consent  of  the  principal.  (American  Exchange  Bank  v. 
Loretta  Min.  Co.,  233.) 

ALTERATION  OP  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS— ALTERATION  OP  TO 
CONFORM  TO  THE  INTENTION  OF  THE  PAYEE.— If  the  payee 
of  a  negotiable  instrument  alters  it  in  a  material  respect  after  its. 
execution,  without  the  consent  of  the  maker,  a  recovery  cannot  be 
sustained  on  sucl\  instrument  on  the  ground  that,  as  altered,  it  con- 
forms to  the  original  intention  of  the  parties.  (Newman  v.  King,. 
705.) 

2.  NEGOTIABLE  INSTRUMENT,  ALTERATION  AFFECTS 
INNOCENT  PURCHASER.— If  a  negotiable  instrument  is  altered 
after  its  execution  by  the  payee,  without  the  consent  of  the  maker, 
it  is  thereby  rendered  void,  even  in  the  hands  of  a  subsequent  bona 
tide  holder.    (Newman  v.  King,  705.) 

3.  PROMISSORY  NOTE,  ALTERATION  OF.— If,  after  the  exe- 
cution of  a  promissory  note,  the  date  is  changed  by  the  payee  one 
day  only,  witliout  the  authority  of  the  maker,  the  identity  of  the 
instrument  is  destroyed,  and  no  recovery  can  be  had  thereon.  (New- 
man V.  King,  705.) 

ANIMALS. 
ANIMALS— "RUNNING  AT  LARGE,"  WHAT  IS.— A  colt 
about  three  months  old,  running  along  directly  in  front  of,  and  by 
the  side  of,  its  dam,  which  is  hitched  to  a  wagon  and  is  being  driven 
through  the  streets  of  a  city,  is  not  "running  at  large,"  within  the 
meaning  of  an  ordinance  prohibiting  horses  from  running  at  large 
on  the  streets.    (Elliott  v.  Kitchens,  69.) 

APPEAL. 

1.  APPELLATE  PRACTICE— BILL  OP  EXCEPTIONS.— Unless 

the  record  on  appeal  shows  affirmatively  that  the  bill  of  exceptions 
was  filed  after  it  was  signed  by  the  court.  It  does  not  become  a 
part  of  the  record  and  cannot  properly  be  embodied  in  the  transcript 
or  considered  on  appeal.    (Prudential  Ins.  Co.  v.  Young,  319.) 

2.  APPELLATE  PRACTICE.— A  verdict  cannot  be  set  aside  aa 
against  evidence  when  the  evidence  is  conflicting,  unless  the  con- 
clusion of  the  Jury  is  clearly  wronjg.    (Atkins  v.  Field,  424.) 
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8.  APPELLATE  PRACTICE —EXCEPTIONS  ON  APPEAL* 
must  be  specific,  pointed,  and  explicit;  and,  if  indefinite,  cannot  b» 
considered.    (Atliins  v.  Field.  424.) 

4.  APPELLATE  PROCEDUKE.— A  QUESTION  NOT  RAISED 
AT  THE  TRIAL  will  not  be  considered  for  the  first  time  on  appeal. 
(Reich  V.  Cochran,  607.) 

5.  APPEAL— PRACTICE  ON,  WHERE  PRISONER  IS  AT 
LARGE.— If  a  prisoner  is  convicted  of  a  capital  felony,  but  escape* 
from  custody  and  is  at  large  when  his  appeal  is  called  for  trial,  the 
appellate  court  may.  In  its  discretion,  either  dismiss  the  appeal,  or 
hear  and  determine  the  assignments  of  error,  or  continue  the  case. 
If  rhe  prisoner  does  not  return,  after  two  years'  indulgence,  his  ap- 
peal will  be  dismissed.     (State  v.  Cody,  692.) 

6.  APPELLATE  PROCEDURE.— UPON  AN  APPEAL  IN 
CHANCERY  the  whole  case  is  open  for  examination,  and  the  decree 
will  be  aftirmed  if  found  to  be  correct  tipon  any  ground,  although. 
Incorrect  upon  the  ground  assigned  for  It  by  the  chancellor.  (Oppen- 
heimer  v.  Bank,  778.) 

7.  APPEAL  FROM  A  PINAL  DECREE  DOES  NOT  BRING  UP 
FOR  REVIEW  any  former  order  or  decree  from  which  a  separate 
appeal  might  have  been  taken  within  a  time  designated,  If  such 
time  has  been  permitted  to  lapse  without  the  taking  of  an  appeal. 
(Stout  V.  Philippi  Mfg.  etc.  Co.,  843.) 

8.  APPEAL,  WHO  MAY  TAKE.— A  PURCHASER  PENDENTS 
LIIE  is  not  entitled  to  appeal,  he  not  being  a  formal  party  to  the 
record.     (Stout  v.  Philippi  etc.  Mfg.  Co.,  843.) 

0.  APPELLATE  JURISDIC3TI0N— COST.— If  the  jurisdiction  of 
an  appellate  court  Is  limited  to  actions  in  which  the  amount  in  con- 
troversy exceeds  three  hundred  dollars,  the  action  of  a  trial  court  In 
awarding  plaintiff  costs  for  less  than  that  sum  cannot  be  reviewed 
upon  appeal.    (Foley  v.  California  Horseshoe  Co.,  87.) 

10.  PRACTICE— FINDINGS.— Where  a  judgment  Is  entered  by- 
default  after  the  publication  of  a  summons,  there  is  no  necessity  for 
findings,  and,  if  any  are  made,  they  constitute  no  part  of  the  Judg- 
ment-roll, and  the  facts  of  the  controversy  must  in  the  appellate 
court  be  sought  In  the  complaint  and  judgment  only.  (Murray  T. 
Murray,  97.) 

11.  JUDGMENTS— ERRONEOUS  INSTRUCTIONS  AS  GROUND 
FOR  REVERSAL.— A  decree  sustained  by  evidence  cannot  be  re- 
versed for  erroneous  Instructions  If  the  verdict  is  merely  advisory. 
(Shea  V.  Murphy,  215.) 

ARCHITECT. 
See  Building  Contracts,  1-4. 

ASSAULT. 

1.  ASSAULT  TO  MURDER— EVIDENCE— CONCLUSION  OF 
WITNESS.— If  the  person  assaulted,  on  a  trial  for  assault  with 
Intent  to  murder,  testifies  that  the  defendant  shot  him  without  any 
cause  or  provocation,  and  that  they  had  always  been  friends.  It  Is 
proper  to  disallow  a  question  asked  him  by  counsel  for  the  defend- 
ant as  to  whether  or  not  the  shooting  was  accidental,  as  the  answer 
would  be  a  mere  conclusion  of  the  witness.    (Gunter  v.  State,  17.) 

2.  ASSAULT  TO  MURDER— MOTIVE— AGGRESSOR.— If  there 
Is  evidence,  upon  a  trial  for  an  assault  with  Intent  to  murder  that 
the  person  assaulted  and  another,  while  on  their  way  to  the  defend- 
ant's store,  threatened  to  kill  the  defendant,  which  threat  was  com- 
municated to  him  immediately  afterward,  and  that  upon  their  arri- 
val at  the  store,  armed  with  pistols,  and  after  a  few  remarks  be- 
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tween  themselves,  such  other  person  fired  at  the  defendant,  where- 
upon the  latter  shot  and  killed  him,  and  then  shot  and  wounded  the 
other,  evidence  that  on  the  preceding  night,  these  two  men  waylaid 
the  house  where  defendant  lived  is  relevant  and  admissible  not  only 
■as  tending  to  show  their  motive  in  going  to  defendant's  store,  but  as 
corroborative  of  their  communicated  threats  to  kill  the  defendant, 
and  to  aid  the  jury  in  determining  as  to  who  was  the  aggressor. 
<Gunter  v.  State.  17.) 

3.  ASSAULT  TO  MURDER— EVIDENCE- WHAT  INADMIS- 
SIBLE.— The  testimony  of  a  witness,  on  a  trial  for  an  assault  with 
Intent  to  murder  a  certain  person,  that  he  had  sold  a  knife,  several 
months  before  the  assault,  to  another  person  who  was  killed  by  the 
■defendant  in  the  same  difficulty,  and  had  seen  the  person  killed, 
before  the  homicide,  try  to  cut  the  defendant  on  one  occasion,  is 
clearly  inadmissible.    (Gunter  v.  State,  17.) 

4.  ASSAULT  TO  MURDER— EVIDENCE— CORROBORATION. 
Upon  a  trial  for  an  assault  with  intent  to  murder,  after  the  person 
■assaulted  has  testified  that  the  assault  was  made  without  cause  or 
provocation,  and  that,  at  the  same  time,  the  defendant  killed  an- 
-other  person  by  shooting  him  in  the  back,  while  he  was  making 
no  demonstration  toward  the  defendant,  it  is  proper  to  allow  this 
testimony  to  be  corroborated  by  that  of  a  witness,  who  had  exam- 
ined the  body  of  the  deceased,  that  there  was  a  wound  in  the  back, 
«.nd  It  is  unobjectionable  for  the  witness  to  locate,  upon  the  back  of 
a  solicitor,  who  is  standing  up,  where  the  wound  was  on  the  dead 
man.    (Gunter  v.  State,  17.) 

5.  ASSAULT  TO  MURDER— EVIDENCE— AGE.— There  is  no 
■error,  on  a  trial  for  an  assault  with  intent  to  murder,  in  allowing  the 
person  assaulted  to  testify  that  he  was  but  eighteen  years  of  age  at 
the  time,  as  this  tends  to  show  the  relative  conditions  of  the  parties 
■at  the  time  of  the  assault.    (Gunter  v.  State,  17.) 

See  Abortion. 

ASSIGNMENT. 

1.  EQUITABLE  ASSIGNMENT,  ASSENT  OP  DEBTOR  NOT 
ESSENTIAL  TO.— If  one  in  whose  favor  a  debt  exists,  or  is  to  ex- 
ist in  the  future,  as  where  It  is  to  arise  from  a  contract  already 
made  or  an  arrangement  already  entered  into,  gives  an  order  to  an- 
other for  the  money  so  due,  or  to  become  due,  the  assent  of  the 
debtor  Is  not  necessary  to  the  operation  of  such  order  as  an  equita- 
ble transfer  of  the  fund  as  soon  as  It  Is  acquired.  (Merchants'  etc. 
Nat.  Bank  v.  Barnes,  586.) 

2.  THE  ASSIGNOR  OP  A  NON-NEGOTIABLE  INSTRUMENT 
WARRANTS,  by  implication,  that  it  Is  a  valid  and  subsisting  debr, 
and  that  the  maker  of  the  instrument  Is  solvent,  or  will  be  when  It 
becomes  due.    (Merchants'  Nat.  Bank  v.  Spates,  828.) 

See  Checks,  4;  Counties;  Limitations  of  Actions,  4;  Negotiable  In- 
struments, 16,  22. 

ASSOCIATIONS. 
ASSOCIATIONS— INCAPACITY  OF  MEMBER— RIGHTS  OP 
BENEFICIARY.— A  beneficiary  named  in  the  certificate  of  insur- 
ance of  a  member  of  a  beneficial  association  who  Is  insane  or  other- 
wise incapacitated  from  attending  to  business.  Is  entitled  to  pay 
the  assessments  levied  against  such  member,  and  if,  after  notifying 
the  association  of  the  incapacity  of  such  member  and  requesting  it 
to  notify  himself  instead  of  the  member  of  all  assessments  levied 
afcalnst  the  latter,  the  association  fails  to  give  him  such  notice,  it 
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cannot  forfeit  the  memberslilp  for  nonpayment  of  assessments.    (Bu- 
chaunan  t.  Supreme  Conclave,  774.) 

See  Railroads,  6-8,  11-15,  17. 

ASSUMPSIT. 

1.  ASSUMPSIT— SERVICES  RENDERED  UNDER  PROMISB 
OF  MAKKIAGE.— A  person  who  renders  services  to  another  under 
promise  and  in  expectation  of  marriage  with  the  latter,  but  without 
expectation  of  compensation  in  money  or  money's  worth,  cannot,  upon 
the  breach  of  the  promise,  recover  the  value  of  such  services  in  as- 
sumpsit. The  only  remedy,  if  any,  is  an  action  for  the  breach  of  the 
contract  to  marry.    (Lafontaln  v.  Hayhurst,  430.) 

2.  AN  ACTION  OP^  ASSUMPSIT  FOR  MONEYS  HAD  AND  RE- 
CEIVED is  an  equitable  remedy  existing  in  favor  of  one  person  and 
against  another,  when  that  other  has  received  moneys  either  from 
the  plamtifC  or  from  a  third  person  under  such  circumstances  that 
In  equity  and  good  conscience  he  ought  not  to  retam  the  same,  and 
which,  ex  aequo  et  bono,  belongs  to  the  plaintiff.  (Merchants'  etc» 
Nat  Bank  y.  Barnes,  586.) 

ATTACHMENT. 

1.  GARNISHMENT  IN  COURTS  OP  DIFFERENT  STATES 
OF  CONCURRENT  JURISDICTION.— if  a  corporation  doing  busi- 
ness in  two  states  and  subject  to  garnishment  in  both  Is  first  gar- 
nished for  the  debt  in  one  of  the  states  and  then  in  the  other,  but 
at  the  suit  of  different  plaintiffs,  and  malies  a  full  disclosure  In  the 
latter  state,  and  is  nevertheless  held  liable  In  Its  courts,  notwith- 
standing the  previous  garnishment,  In  the  other  state,  and  in  pursu- 
ance of  a  judgment  pays  the  indebtedness  so  garnished,  such  judg- 
ment and  payment  may  be  pleaded  In  aliatement  of  the  first  gar- 
nisliment,  and  constitute  a  defense  to  the  other  proceedings  therein. 
(Lancashire  Ins.  Co.  v.  Corbetts,  275.) 

2.  GARNISHMENT  OF  A  DEBT  IN  ONE  STATE  DOES  NOT 
NECESSARILY  CONFER  UPON  THE  COURTS  OF  THAT  STATE 
EXCLUSIVE  JUDISDICTION  of  that  debt.  (Lancashire  Ins.  Co.  y. 
Corbetts,  275.) 

8.  GARNISHMENT.— A  DEBTOR  MAY  AT  THE  SAME  TIMB 
BE  SUBJECT  TO  GARNISHMENT  IN  T\V  O  OR  MOKE  STATES, 
irrespective  of  the  state  of  residence  or  the  citizenship  of  the  cred- 
itor, if,  at  such  time,  actual  service  of  process  in  different  actions 
may  be  made  upon  such  debtor  in  the  different  states,  as  where  the 
debtor  Is  a  corporation  doing  business  in  all  the  states  and  having 
officers  in  each  upon  whom  process  against  it  may  be  served.  (Lan- 
cashire Ins.  Co.  V.  Corbetts,  275.) 

4.  GARNISHMENT— JURISDICTION.— A  debt  may  be  garnish- 
ed In  any  state  in  which  process  of  garnishment  may  be  served  on 
the  debtor,  or  in  which  he  might  be  sued  and  a  personal  judgment 
entered  against  him,  based  on  service  of  process  within  the  state. 
The  effect  of  the  garnishment  is  not  dependent  upon  residence  In  the 
state  of  the  creditor  whose  debt  Is  garnished,  nor  Is  It  necessary 
that  the  person  or  corporation  garnished  be  a  resident  of  the  state. 
If  he  or  it  Is  within  the  state  at  the  time  the  garnishment  process 
is  served.    (Lancashire  Ins.  Co.  v.  Corbetts.  275.) 

5.  GARNISHMENT  OP  THE  SAME  DEBT  IN  DIFFERENT 
STATES.— If  the  same  debt  is  garnished  in  different  states,  the 
plaintiffs  first  recovering  judgment  and  obtaining  satisfaction  there- 
of obtain  priority  of  right,  regardless  of  the  date  of  the  different 
garnishments,  provided  there  is  no  fraud  or  collusion  on  the  part  of 
the  debtor.    His  payment  of  the  judgment  first  recovered  against 
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him  is  a  bar  to  any  further  proceedings  In  the  other  case,  though 
the  garnishment  therein  is  of  prior  date  to  that  in  the  case  in  which 
the  judgment  was  obtained  and  satisfied.  (Lancas^hire  Ins.  Co.  v, 
Corbetts,  275.) 

6.  GARNISHMENT,  PAYMENT  UNDER,  WHEN  DOES  NOT 
liELIEVE  DEBTOR.— A  debtor  having  notice  of  the  assignment  of 
a  debt  made  by  his  creditor  cannot,  by  paying  moneys  to  an  officer 
subsequently  garuishing  the  debt,  under  a  writ  against  the  creditor, 
relieve  himself  from  liability  to  such  assignee.  (Merchants*  etc.  Nat. 
Bank  v.  Barnes,  586.) 

7.  GARNISHMENT,  OFFICER'S  LIABILITY  FOR  MONEYS 
IMPROPERLY  PAID  TO  HIM.— If,  upon  the  service  of  a  garnlsh- 
uient,  thb  person  garnished  answers  that  he  is  indebted  to  the  judg- 
ment debtor,  and  pays  the  amount  of  the  debt  to  the  officer,  it  hav- 
ing before  such  garnishment  been  assigned  to  another  and  the  debt- 
or notified  of  the  assignment,  the  assignee  cannot  maintain  an  action 
jjgainst  the  officer  to  whom  such  payment  is  made.  He  is  justified 
in  receiving  payment,  and  applying  it  upon  the  writ,  and  the  remedy 
t>f  the  assignee  is  against  the  original  debtor,  who  remains  liable 
notwithstanding  the  payment,  because  he  cannot,  after  notice  of 
the  assignment,  relieve  himself  from  liability  by  payment  to  a  per- 
son other  than  the  assignee.  (Merchants'  etc.  Nat.  Banli  v.  Barnes, 
■58Q.) 

8.  GARNISHMENT  AND  EQUITABLE  TRANSFER,  CON- 
FLICT BETWEEN.— An  order  given  on  a  debtor  for  the  payment  to 
the  person  in  whose  favor  the  order  is  drawn  of  a  debt  then  existing, 
or  in  potential  existence,  though  not  accepted,  takes  precedence  over 
a  subsequent  garnishment  of  the  same  debt.  (Merchants'  etc.  Nat. 
Bank  v.  Barnes,  586.) 

9.  ATTACHMENT— MOTION  TO  DISSOLVE— JURISDICTION. 
After  a  defendant  enters  a  general  appearance  and  files  an  answer, 
the  effect  thereof  is  the  same  as  if  process  had  been  served  person- 
ally. Hence,  if,  after  a  defendant  has  been  brought  Into  court  on  at- 
tachment process,  he  subsequently  enters  a  general  appearance 
and  files  an  answer,  a  motion  to  dissolve  the  attachment,  on  the 
ground  that  It  will  not  lie  under  the  statute,  is  properly  dismissed 
as  immaterial,  upon  the  question  of  .inrisdiction.  for  the  defendant 

is  otherwise  in  court.  (Rocky  Mount  Mills  v.  Wilmington  etc.  R.  R. 
Co.,  682.) 

10.  GARNISHMENT— EXEMPTIONS— BURDEN  OF  PROOF.— 
The  statutory  rules  governing  the  contest  of  exemptions  where  the 
rights  of  creditors,  or  third  persons  claiming  the  property,  are  in- 
volved, are  not  applicable  to  the  trial  of  an  exemption  claimed  di- 
rectly by  the  judgment  debtor,  as  where  a  city  claims  exemption  as 
to  certain  property  used  for  municipal  purposes;  and  the  burden  of 
proof  is  upon  the  plaintiff,  in  such  a  contest,  to  show  that  insurance 
money,  the  proceeds  of  the  property,  after  its  destruction  by  fire,  is 
subject  to  garnishment  In  the  hands  of  the  insurance  company.  (El- 
lis V.  Pratt  City,  76.) 

11.  GARNISHMENT— EXEMPTION  OF  INSURANCE  MONEY. 
If  city  property,  used  for  municipal  purposes,  is  exempt,  under  the 
•statute,  from  levy  and  sale  under  judicial  process,  Insurance  money, 
after  a  loss,  takes  the  place  of  the  property  and  is  also  exempt. 
Hence,  a  city  hall,  so  used,  Is  municipal  property,  and  Insurance 
money  thereon,  after  a  fire,  Is  exempt  from  garnishment,  although 
the  building  has  been  re-erected  In  better  condition  than  before  de- 
struction, without  using  any  part  of  the  Insurance  money,  which  has 
not  been  collected,  as  these  facts  do  not  show  that  the  city  has 
waived  or  lost  Its  claim  of  exemption.    (Ellis  v.  Pratt  City,  76.) 
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BANKRUPTCY. 
JUDGMENTS  PENDING    BANKRUPTCY  PROCEEDINGS. 
A  discharge  in  bankruptcy  is  a  bar  to  a  judgment  entered  after  tlie 
commencement  of  tlie  bauliruptcy  proceedings,  upon  a  claim  prov 
-able  In  such  proceedings.    (Emery,  Appellant,  440.) 

BANKS. 

1.  BANKS    AND    BANKING— SALARY    OF    OFFICERS.— The 

power  of  bank  directors  under  a  statute  authorizing  them  to  ap- 
point necessary  officers  and  lix  their  salaries,  is  contiued  lo  fixing  a 
recompense  or  reward  to  be  paid  for  performing  such  services  aa 
are  appropriate  to,  and  required  by,  their  duties  as  officers,  and 
-does  not  include  power  to  give  a  "bonus"  in  addition  to  salary.  (Mc- 
Nulta  V.  Corn  Belt  Bank,  203.) 

2.  BANKS  AND  BANKING— SALARY  OF  OFFICERS— BONUS. 
A  sum  fixed  by  the  directors  of  a  bank  to  be  paid  to  their  president 
In  addition  to  a  named  salary,  for  his  "acceptance"  of  the  office  and 
the  performance  of  acts  outside  of  the  duties  thereof,  is  a  bonus 
-and  not  salary.    (McNulta  v.  Corn  Belt  Bank,  203.) 

3.  BANKING— DEPOSITOR'S  RIGHT  TO  RECOVER  HIS  DE- 
POSIT  Ai^^'ER  INSOL\'ENCY.— Where  a  deposit  has  been  kept 
«eparate  and  not  fully  received  before  formal  insolvency,  the  de- 
IKvsitor  may  claim  it,  and  money  received  upon  collections  subse- 
■quent  to  the  formal  insolvency  belongs  to  the  owner  of  the  paper, 
jind  can  be  recovered  in  full,  if  it  can  be  traced  to  the  particular 
paper.      (American  Exchange  Bank  v.  Loretta  Min.  Co.,  i233.) 

4.  BANKING— APPROPRIATION  OF  MONEYS  WHEN  NOT 
EFFECTED  BY  BOOK-KEEPING.— If  a  bank,  on  being  advised 
by  telegram  by  A  that  a  deposit  has  been  made  in  another  bank  for 
the  use  of  B,  credits  the  latter  with  the  sum  named  in  the  telegram, 
and  charges  it  to  the  bank  with  which  the  deposit  is  claimed  to 
have  been  made,  such  entries  are  provisional  merely,  and  do  not 
bind  the  bank  to  pay  B's  check  until  it  receives  notice  from  the 
Tiank  wherein  the  deposit  was  claimed  to  have  been  made  that  it 
had  accepted  the  deposit.  In  the  absence  of  such  notice,  the  moneys 
must  be  regarded  as  remaining  with  the  bank  where  they  were 
originally  deposited,  and  the  title  thereto  does  not  vest  in  the  otlier 
bank  nor  in  its  receiver  on  Its  suspending  business  before  receiving 
«uch  notice.    (American  Exchange  Bank  v.  Loretta  Min.  Co.,  233.) 

5.  ONE  BANK  HAVING  A  RIGHT  OF  SETOFF  AGAINST 
ANOTHER  cannot  exercise  it  as  against  an  account  of  the  other  as 
trustee  for  a  third  person,  (American  Exchange  Bank  v.  Loretta 
Min.  Co.,  233.) 

6.  A  BANK  RECEIVING  MONEY  FOR  TRANSMISSION  TO 
ANOTHER  BANK  is  liable  to  the  person  depositing  such  moneys 
for  the  amount  thereof,  if,  before  they  are  transmitted  and  before 
the  banlc  to  which  they  are  to  be  sent  receives  notice  of  them,  it  sus- 
pends business,  and  never  afterward  resumes.  (American  Exchange 
Bank  v.  Loretta  Min.  Co.,  233.) 

7.  BANKING— SPECIAL  DEPOSIT,  WHAT  IS.— If  a  draft  la 
«ent  to  one  bank  for  the  credit  of  another  for  the  use  of  a  person 
designated,  a  special  deposit  is  thereby  created"  in  his  favor,  and  the 
bank  receiving  the  draft  must  retain  its  proceeds  until  they  are 
drawn  out  by  the  other  bank  for  the  use  of  the  person  for  whose 
benefit  the  deposit  was  made.  The  receiving  bank  cannot  credit 
the  draft  to  the  other  bank  on  the  debt  of  the  latter,  and  thus  re. 
lieve  itself  from  liability.  (American  Exchange  Bank  r.  Loretta  Min. 
Ck).,  233.) 
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8.  BANKS,  DUTY  OF  TO  TRANSMIT  MONEY.— A  bank  re- 
ceiving a  draft  to  be  credited  to  the  account  of  another  banlj,  but 
for  the  use  of  a  person  designated,  is  charged  with  the  duty  of  trans- 
mitting the  moneys  as  directed  or  of  holding  them  for  the  benefit  of 
the  person  so  designated.  (American  Exchange  Banls  v.  Loretta 
Min.  Co..  233.) 

9.  BANKING  CHECK,  ACTION  BY  HOLDER  OF.— An  action 
cannot  be  sustained  against  a  banlc  by  the  payee  of  a  negotiable 
check,  though  the  drawer  has  funds  on  deposit  sufficient  for  its  pay- 
ment against  which  the  bank  has  no  claim.  (Cincinnati  etc.  R.  R. 
Co.  V.  Bank,  700.) 

10.  BANKING— BURDEN  OF  PROOF.— If  a  person  doing  busi- 
ness with  an  insolvent  bank,  which  subsequently  fails,  seeks  to  re- 
claim the  proceeds  of  a  check  sold  by  it  to  such  bank  and  paid  for 
by  its  paper,  which  is  afterward  dishonored,  on  the  ground  that  such 
proceeds  have  not  been  mingled  with  the  proceeds  of  the  bank,  he 
must  assume  the  burden  of  proof.  If  such  check  was  forwarded  to 
another  bank  for  collection,  and  was  by  it  collected  and  credited  to 
the  insolvent  bank,  and  it  does  not  appear  whether  the  credit  was 
made  before  or  after  the  suspension  of  business  by  the  latter,  it  is 
incumbent  on  the  plaintlflC  suing  the  receiver  of  the  insolvent  bank 
for  such  proceeds  to  prove  that  they  were  not  credited  to  it  until  af- 
ter its  failure.    (Klepper  v.  Cox,  823.) 

11.  BANKS— RECLAIMING  MONEY  RECEIVED  WHEN  IN- 
SOLVENT.— Though  a  bank  is  known  by  its  officers  to  be  hopelessly 
insolvent  at  a  time  when  it  received  a  draft  from  one  of  its  cus- 
tomers, and  issued  to  him  therefor  its  own  draft  upon  another  bank, 
which  was  subsequently  dishonored,  such  depositor  cannot  recover 
of  the  receiver  of  the  insolvent  bank  the  draft  so  given  to  him,  nor 
the  proceeds  thereof,  if  it  forwarded  such  draft  to  its  correspondents 
in  another  city,  and  it  was  by  the  latter  collected  and  credited  to  the 
bank  whence  it  came  before  the  latter  suspended  business.  Under 
these  circumstances,  the  proceeds  of  the  draft  become  mingled  with 
the  general  fund  of  the  banks,  and  cannot  be  reclaimed.  (Klepper 
T.  Cox,  823.) 

BILLS  OF  EXCHANGE. 
8ee  Checks,  2;  Negotiable  Instruments,  14,  15. 

BONDS. 
See  Suretyship,  2-4. 

BREACH  OF  THE  PEACE. 
See  Criminal  Law. 

BROKERS. 
BROKERS— POWER  OF,  TO  MAKE  CONTRACTS  IN 
THEIR  OWN  NAMES.— A  broker  cannot  make  a  contract  in  his 
own  name  without  the  knowledge  and  consent  of  his  principal  that 
•will  bind  both  the  principal  and  the  other  contracting  party,  or  ren- 
der the  principal  liable  for  commissions  or  damages  for  the  nonper- 
formance of  the  contract,  though  he  receives  a  benefit  from  It.  (Hass 
V.  Ruston,  288.) 

See  Trover,  2. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.     BUILDING  AND  LOAN  ASSOCIATIONS,  CONTRACTS  OP. 

WHEN  USURIOUS.— If  a  building  and  loan  association  adopts  and 

enforces  a  by-law  which  provides  that  no  loan  shall  be  made  at  a 

premium  of  less  than  twenty-nine  and  seven-eighths  per  cent,  nor 
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more  than  thirty  per  cent,  a  loan  made  by  It  as  a  result  of  the  by- 
law, and  not  of  competition  between  bidders  therefor,  is  usurious, 
and  a  contract  for  its  repayment  with  such  premium  will  not  be  en- 
forced. The  court  will  merely  require  the  borrower  to  do  equity  by 
repaying  the  money  borrowed  with  legal  Interest,  after  being  first 
credited  with  such  payment  as  he  has  made  with  legal  Interest.  (Mc- 
Cauiey  v.  Building  etc.  Assn.,  813.) 

2.  BUILDING  AND  LOAN  ASSOCIATIONS.— A  PREMIUM,  TO 
BE  LEGAL,  must  be  one  that  is  bid  for  a  right  of  precedence  in 
t.Tking  a  loan  at  a  competitive  sale,  and,  when  there  is  no  such  sale 
and  no  bid,  there  can  be  no  legal  premium.  (McCauley  v.  Building 
etc.  Assn.,  813.) 

8.  DEFINITION.— A  BUILDING  AND  LOAN  ASSOCIATION 
is  an  organization  created  for  the  purpose  of  accumulating  a  fund 
by  montlily  subscriptions  and  savings  of  its  members  to  assist  them 
in  building  and  purchasing  for  themselves  dwellings  or  real  estate 
by  loaning  to  them  the  requisite  money  from  the  funds  of  the  so- 
ciety  upon  good  security.    (McCauley  v.  Building  etc.  Assn.,  813.) 

4.  BUILDING  AND  LOAN  ASSOCIATIONS— FIXED  PRE- 
MIUM, WHAT  IS.— A  provision  in  tlie  by-laws  of  a  building  and 
loan  association  declaring  that  no  money  shall  be  loaned  for  a  great- 
er premium  than  thirty  per  cent,  nor  a  less  premium  than  twenty- 
nine  and  seven-eighths  per  cent,  provides  for  a  fixed  premium.  (Mc- 
Cauley v.  Building  etc.  Assn,     813.) 

See  Taxes. 

BUILDING  CONTRACTS. 

1.  ARCHITECTS— RESPONSIBILITY  OB\— The  undertaking  of 
an  architect  implies  that  he  possesses  sliill  and  ability,  including 
taste  sufficient  to  enable  him  to  perform  the  required  services  at 
least  ordinarily  and  reasonably  well,  and  that.  In  a  given  case,  he  will 
exercise  his  slvill  and  ability,  his  judgment  and  taste,  reasonably  and 
without  neglect.  But  the  undertaking  does  not  imply  or  warrant  a 
satisfactory  result.  It  will  be  enough  that  any  failure  shall  not  bo 
by  the  fault  of  the  architect,  and  there  is  no  irapliefl  promise  that  mis- 
calculations will  not  occur.    (Coombs  v.  Beede,  406.) 

2.  ARC HITECTS— RIGHT  TO  RECOVER  COMPENSATION- 
MISCALCULATION.— In  an  action  by  an  architect  to  recover  for 
services,  it  is  no  defense  for  the  owner,  in  the  absence  of  allegations 
of  fraud  or  mistake,  or  contract  of  warranty  or  guaranty,  that  the 
services  were  not  beneficial  to  him  for  the  reason  that  they  were 
performed  in  a  manner  contrary  to  and  in  excess  of  his  express  direc- 
tion, provided  the  architect  has  exercised  his  best  skill  and  ludgment 
but  has  made  a  slight  miscalculation  as  to  the  cost  (CJoombs  v. 
Beede,  406.) 

3.  ARCHITECTS.— THE  RESPONSIBILITY  RESTING  ON  AN 
ARCHITECT  is  essentially  the  same  as  that  which  rests  upon  an 
attorney  to  his  client,  or  upon  a  physician  to  his  patient,  or  which 
rests  upon  anyone  to  another,  where  such  person  pretends  to  possess 
some  skill  and  ability  in  some  special  employment,  and  offers  his 
services  to  the  public  on  account  of  his  fitness  to  act  in  the  line  of 
business  for  which  he  may  be  employed.    (Coombs  v.  Beede,  406.) 

4.  ARCHITECTS  ARE  NOT  CONTRACTORS,  but  merely  agents 
of  the  owners  In  the  construction  of  buildings  for  tbe  latter. 
(Coombs  v.  Beede.  40G.) 

BURIAL. 
See  Cemeteries. 
AH.  St.  Rbp.,  Vol.  LVL— H> 
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CANCELLATION  OF  DEEDS. 
See  Homestead,  3. 

CARRIERS. 

1.  CARRIERS  OF  PASSENGERS,  LIABILITY  OF  FOR 
THEFTS  OP  MONEYS.— A  steamboat  company  Is  liable  to  a  pass- 
enger who  has  procured  a  stateroom  for  his  comfort  during  his  jour- 
ney for  moneys,  reasonable  in  amount,  considering  such  journey,  lost 
from  such  room  by  theft,  without  negligence  on  the  part  either  of  the 
passenger  or  of  the  company.  The  relations  between  such  a  com- 
pany and  its  passengers  differ  In  no  essential  respect  from  those 
existing  between  an  innlieeper  and  his  guests.  (Adams  y.  New  Jer- 
sey Steamboat  Co.,  616.) 

2.  CARRIERS— RULES— QUESTION  FOR  JURY.— Whether  a 
rule  adopted  by  a  carrier  of  passengers  is  reasonable  is  not  a  ques- 
tion of  fact  for  the  jury,  but  of  law  for  the  court,  when  the  facts  are 
not  in  dispute,  and  are  not  of  such  a  nature  that  reasonable  men 
may  differ  in  regard  to  the  inference  proper  to  be  drawn  from  them. 
(Earlier  v.  Central  Park  etc.  R.  R.  Co.,  626.) 

3.  CARRIERS  NEED  NOT  BRING  HOME  TO  BACH  PASSEN- 
GER KNOWLEDGE  OF  ANY  REASONABLE  AND  JUST  RULE 
which  such  carriers  are  seeking  to  enforce.  (Barker  v.  Central  Park 
etc  B.  R.  Co.,  626.) 

CAR  SERVICE  ASSOCIATION. 
See  Railroads,  6-8,  11-15. 

CAVEAT  EMPTOR. 
See  Executors  and  Administrators,  8;  Sales,  t, 

CEMETERIES. 

1.  CEMETERIES— REMOVAL  OF  REMAINS— IRRELEVANT 
EVIDENCE.- In  an  action  of  trespass  to  recover  damages  for  re- 
moving the  body  of  plaintiff's  child  from  its  burial  place  upon  land 
owned  by  the  defendant,  but  used  as  a  public  cemetery,  the  real 
Issue  is  the  question  of  plaintiff's  rightful  possession  of  the  soil 
where  the  body  was  buried.  Hence,  evidence  as  to  where  the  cofl3n 
came  from,  who  dug  the  grave,  the  cost  of  the  casket,  and  the 
amount  of  otlier  funeral  expenses  is  wholly  irrelevant  and  Imma- 
terial, and  should  be  excluded.  So,  the  fact  that,  when  the  defend- 
ant's agent  removed  the  body  of  the  plaintiff's  child  to  another 
burial  place,  without  notice  to  the  plaintiff,  such  agent  had  knowl- 
edge of  the  plaintiff's  residence,  cannot  be  proved  by  evidence  of 
transactions  between  the  agent  and  plaintiff  which  occurred  long 
before  the  agency  was  created.  (Bessemer  Land  etc.  Co.  v.  Jenkins, 
26.) 

2.  CEMETERIES— LIMITATION  UPON  TITLE  OF  LOTOWN- 
ERS.— One's  exclusive  right  to  the  possession  of  a  spot  of  ground,  in 
a  public  cemetery,  in  which  his  dead  are  buried,  is  limited  to  the 
time  during  which  the  ground  Is  used  for  burial  purposes;  but,  when 
the  cemetery  Is  discontinued,  and  the  bodies  are  to  be  removed,  no- 
tice should  be  given  to  the  party  entitled.  If  known,  and  It  can  be 
given,  and,  If  he  falls  to  remove  the  remains,  the  removal  by  others 
must  be  done  In  a  decent  manner.  (Bessemer  Land  etc.  Co.  v.  Jen- 
kins, 26.) 

3.  CEMETERIES— REMOVAL  OF  REMAINS— POSSESSION 
GIVING  RIGHT  OF  ACTION.— If  one  has  been  permitted  to  bury 
his  dead  in  a  public  cemetery,  by  the  express  or  Implied  consent  of 
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those  In  proper  control  of  It,  he  acquires  such  a  possession  In  the 
spot  of  ground  In  which  the  bodies  are  buried  as  will  entitle  him  to 
maintain  an  action  of  quare  clausum  fregit  against  the  owners  of 
the  fee,  or  strangers  who,  without  his  consent,  negligently  or  wan- 
tonly disturb  it.    (Bessemer  Land  etc.  Co.  v.  Jenlilns,  26.) 

4.  CEMETERIES— REMOVAL  OP  REMAINS— RIGHT  TO 
MAINTAIN  ACTION  FOR.— As  a  dead  body  becomes,  after  burial, 
a  part  of  the  ground  to  which  it  has  been  committed,  one  who  buries 
his  dead  in  soil  to  which  he  has  a  freehold  right,  and  to  the  posses- 
sion of  which  he  is  entitled,  can  maintain  an  action  of  trespass  quare 
clausum  fregit  against  anyone  who  digs  or  disturbs  the  grave. 
(Bessemer  Land  etc.  Co.  v.  Jenliins,  26.) 

5.  CEMETERIES— ACTION  FOR  REMOVAL  OF  REMAINS- 
DESCRIPTION  OF  PREMISES.— In  an  action  of  trespass  for 
removing  the  body  of  plaintiff's  child  from  its  burial  place,  the  com- 
plaint is  not  demurrable  on  the  ground  that  the  close  alleged  to  haA'e 
been  brolcen  is  not  described  with  sufficient  accuracy,  where  it  is 
described  as  a  burial  lot  in  a  graveyard,  near  a  city  named,  in  a 
certain  county,  which  graveyard  is  now  included  in  land  occupied 
by  a  designated  manufacturing  company,  but  which,  for  many 
years,  has  been  used  and  occupied  as  a  burying  ground,  having  been 
dedicated  for  that  purpose  by  the  defendant.  (Bessemer  Land  etc. 
Co.  V.  Jenljins,  26.) 

6.  CEMETERIES— DEDICATION  OF  LAND  FOR— EQUITA- 
BLE ESTOPPEL.— If  an  owner  of  land  leads  the  public  to  believe 
that  he  has  dedicated  it  to  a  public  use  by  permitting  and  encourag- 
ing people  to  bury  their  dead  In  a  cemetery  thereon,  the  principle 
of  equitable  estoppel  applies  with  peculiar  force,  and  he  will  not  be 
allowed  to  deny  the  fact  of  such  dedication,  to  the  prejudice  of  those 
whom  he  has  misled.  He  cannot,  therefore,  any  more  than  a 
stranger,  unlawfully  interfere  with  or  desecrate  a  grave  by  remov- 
ing the  remains  therein.    (Bessemer  Land  etc.  Co.  v.  Jenkins,  26.) 

7.  NEW  TRIAL— REMOVAL  OF  REMAINS  FROM  GRAVE— 
DAMAGES— EXCESSIVE  VERDICT.— In  an  action  to  recover 
damages  for  the  alleged  unlawful  removal  of  the  body  of  plaintifC'a 
child  from  an  old  to  a  new  cemetery,  a  verdict  for  seventeen  hun- 
dred dollars  is  excessive,  and  should  be  set  aside  for  that  reason, 
where  the  testimony  shows  that  the  new  cemetery  Is  more  desirable 
for  burial  purposes  than  the  old  one,  and  that  the  disinterment  and 
reinterment,  although  done  without  notice  to  the  plaintiff,  and  with- 
out his  knowledge  or  consent,  were  conducted  in  an  orderly  and  de- 
cent manner.    (Bessemer  Land  etc.  Co.  v.  Jenkins,  26.) 

8.  CEMETERIES— REMOVAL  OF  REMAINS— RECOVERY 
OF  DAMAGES  FOR.— In  an  action  to  recover  damages  for  the  al- 
leged unlawful  removal  of  the  body  of  plaintiff's  child  from  one 
cemetery  to  another,  it  is  error  to  instruct  the  jury  that,  if  the  plain- 
tiff had  actual  possession  of  the  soil  where  the  body  was  buried,  he 
is  entitled  to  recover,  where  there  is  evidence  that  the  plaintiff 
knew,  or  had  notice  that  the  defendant  had  discontinued  the  old 
cemetery,  where  the  plaintiff's  child  was  first  buried,  and  that  par- 
ties were  requested  to  remove  their  dead  to  the  new  cemetery  pro- 
vided by  the  defendant  in  lieu  of  the  old,  notwithstanding  there  is 
also  evidence  that  the  defendanlTremoved  the  body  without  notice 
to  the  plaintiff,  without  his  knowledge  or  consent,  and  without  no- 
tice to  him  to  remove  it.    (Bessemer  Land  etc.  Co.  v.  Jenkins,  26.) 

9.  CEMETERIES— REMOVAL  OF  REMAINS— BASIS  OF  AC- 
TION FOR.— The  right  to  bring  an  action  to  recover  damages  for 
unlawfully  removing  remains  from  a  grave  In  a  cemetery  does  not 
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rest  upon  such  facts  as  the  erection  of  a  head-board  at  the  grave^ 
putting  turf  around  it,  and  planting  trees  at  the  head  and  foot 
thereof,  but  upon  the  other  and  hitrher  consideration  of  an  easement 
or  license.    (Bessemer  Land  etc.  Co.  v.  Jenliins,  26.) 

10.  CEMETERIES— KEMO  VAL,  Oi''  KEAiAliSRi— DAMAGES— IN- 
JURY TO  FEELINGS.— In  an  action  of  trespass  to  recover  damages 
for  the  unlawful  removal  of  plaintiff's  child  from  its  burial  place, 
the  injury  to  the  natui-al  feelings  of  the  plaintiff  may  be  consid- 
ered, by  the  jury,  in  estimating  the  damages.  (Bessemer  Land  etc, 
Co.  V.  Jenkins,  26.) 

s  CHATTEL  MORTGAGES. 

1.  MORTGAGE  OF  CHATTELS  TO  BE  ACQUIRED.— A  mort- 
gage purporting  to  embrace  stocli  in  trade  of  the  mortgagor  and  also 
such  as  sliall  be  acquired  in  the  same  business  by  him  does  not  of 
Itself  create  a  lien  on  the  subsequently  acquired  property,  but,  if  the 
instrument  authorizes  the  mortgagee  to  talie  possession  of  such  prop- 
erty, it  is  a  continuing,  executory  contract;  and  if  such  after-acquired 
property  is  delivered  by  the  mortgagor  to  the  mortgagee,  he  thereby 
acquires  a  valid  lien  thereon.  The  rule  is  the  same  where  the  mort- 
gagee takes  possession  without  the  consent  of  the  mortgagor,  but 
pursuant  to  a  right  reserved  by  the  mortgage.  (Francisco  v.  Ryan» 
711.) 

2.  MORTGAGE  OF  CHATTELS— RIGHT  OF  MORTGAGOR  TO 
MAKE  SALES.— The  fact  that  a  mortgage  of  chattels  stipulates  tha>; 
the  mortgagor  may  remain  in  possession,  and  make  sales  of  the 
mortgaged  property  in  the  usual  course  of  business  does  not  render 
tlie  mortgage  fraudulent  and  void  as  against  any  creditors  of  the  ■ 
mortgagor,  except  those  who  have  seized  the  property  under  a  writ 
of  attachment  or  execution  before  possession  thereof  has  been  takea 
by  the  mortgagee  either  by  consent  of  the  mortgagor  or  pursuant  to 
a  provision  contained  in  the  mortgage.    (Francisco  v.  Ryan,  711.) 

3.  MORTGAGE  OF  CHATTELS,  WHEN  AUTHORIZES  THE 
TAKING  OF  POSSESSION  OF  AFTER-ACQUIRED  PROPERTY. 
A  mortgage  of  a  stock  of  merchandise  and  also  of  such  articles 
as  shall  be  subsequently  acquired  as  a  part  of  such  stock,  and  which 
authorizes  the  mortgagee  to  take  possession  in  certain  contingen- 
cies of  the  mortgaged  property,  authorizes  the  taking  possession  by 
hua  of  subsequently  acquired  property,  A  mortgage  of  chattels,  au- 
thorizing the  mortgagee  to  take  possession  of  the  property  when  he 
deems  it  necessc"y  for  his  better  security,  gives  him  the  right  to 
take  such  possession  whenever,  in  his  judgment,  it  Is  best  for  him  to 
do  so;  and  the  rightful  exercise  of  that  authority  does  not  depend  on 
his  having  reasonable  grounds  of  deeming  it  necessary  for  his  se- 

■curity.    (Francisco  v.  Ryan,  711.) 

CHECKS. 

1.  BANKING.—  A  CHECK  IS  a  draft  or  order  upon  a  bank  or 
banking-house  purporting  to  be  drawn  upon  a  deposit  of  funds  for 
the  payment,  at  all  events,  of  a  certain  sum  of  money  to  a  person  or 
his  order,  or  to  bearer,  and  payable  instantly  on  demand.  (Indus- 
trial Bank  v.  Bowes,  228.) 

2.  BILL  OF  EXCHANGE,  WHAT  IS  NOT.— A  paper  drawn  bj 
a  person  on  a  bank  or  upon  a  person  acting  as  the  banker  of  the 
drawer,  and  which  directs  sucli  person  or  bank  to  pay  a  sum  certi- 
fied to  be  due  by  an  architect's  certificate,  is  not  a  bill  of  exchange^ 
but  a  check.    (Industrial  Bank  v.  Bowes,  228.) 

3.  BANKING,  CHECK,  DRAWER,  WHEN  NOT  RELEASED. 
A  drawer  of  a  check  is  not  released  from  liability  to  the  payee  hy 
the  failure  of  the  latter  to  present  the  check  for  payment  and  to 
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pfve  notlre  of  nonpaympnt.  nnless  tlie  drawer  has  suffered  some 
loss  or  Injury  thereby.    (Industrial  Bank  v.  Bowes,  22a) 

4.  ASSIGNMENT,  EQUITABLE,  NOT  AFFECTED  BY  THH 
DRAWING  OF  A  CHECK.— The  giving  of  a  check  upon  a  bank  is 
not,  unless  It  Is  accepted,  an  assignment  of  the  depositor's  claim, 
and  passes  no  title,  legal  or  equitable,  to  his  moneys  on  deposit  lu 
«uch  bank.    (Cincinnati  etc.  R.  R.  Co.  v.  Bank,  700.) 

See  Banks. 

CHILDREN. 
See  Parent  and  Child. 

CLERK  OF  COURT. 
See  Officers,  2. 

CLOUD  ON  TITLE. 
CLOUD  ON  TITLE— REPAYMENT  AS  CONDITION  OP  RE- 
LIEF.—If  a  husband,  after  voluntarily  conveying  property  to  his 
wife,  again  conveys  the  same  property  In  trust  to  secure  money 
advanced  at  his  request  to  discharge  an  existing  lien  against  the 
property,  the  deed  of  trust  cannot  be  set  aside  as  a  cloud  on  the 
wife's  title,  unless  the  money  so  advanced  Is  repaid.  (Martin  v. 
Martin,  219.) 

COMBINATIONS. 
See  Monopolies,  1. 

CONFLICT  OF  LAWS. 

CONFLICT  OF  LAWS.— NEGLIGENCE,  PRESUMPTIONS 
RESPECTING,  WHEN  APPLIED  TO  ACCIDENTS  HAPPENING 
WITHOUT  THE  STATE.— A  statute  of  a  state  declaring  that  from 
an  accident  caused  by  a  defect  in  a  car  or  other  appliance  of  a  rail- 
way corporation  negligence  on  its  part  may  be  presumed  is  applica- 
ble to  the  trial  of  an  action  brought  by  an  employ6  of  a  railway  to 
recover  compousation  for  damages  resulting  from  an  accident  occur- 
ring from  such  a  defect,  beyond  the  boundaries  of  the  state.  (Penn- 
sylvania Co.  V.  McCann,  695.) 

See  Attachment,  1-5;  Contracts;  Evidence,  6;  Patents^  2. 

CONGRESS. 
See  Interstate  Commerce,  2. 

CONSTITUTIONAL  LAW. 
See  Officers,  3;  Statutes. 

CONSTITUTIONS. 

1.  CONSTITUTIONAL  LAW.— THE  OPINIONS  OF  THE 
FRAMBRS  OF  A  CONSTITUTION  expressed  during  Its  prepara- 
tion, as  in  debates  in  the  constitutional  convention,  may  be  exam- 
ined as  tending  to  show  their  intentions.    (State  v.  Cajnp  Sing,  551.) 

2.  CONSTITUTIONAL  LAW— LEGISLATIVE  CONSTRUC- 
TION.—If  the  legislature  of  a  state  has,  ever  since  the  adoption  of 
Its  constitution,  recognized  the  principle  that  the  subject  of  license 
taxes  Is  for  the  legislature,  this  construction  Is  entitled  to  consider- 
ation when  a  statute  is  claimed  to  be  In  conflict  with  the  constitu- 
tion, because  It  Imposes  a  license  fee  or  tax.  (State  v.  Gamp  Sing, 
C51.) 
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3.  CONSTITUTIONS-CONSTRUCTION.— If  there  Is  no  uncer- 
tainty or  ambiguity  in  tlie  words  of  a  constitution,  the  apparent 
meaning  must  be  given  effect,  and  neither  the  legislature  nor  the- 
courts  have  power  to  add  to,  or  to  take  away  from,  that  meaning. 
(State  V.  Sutton,  459.) 

CONTRACTS. 

1.  TRADE,  RESTRAINT  OF,  WHEN  NOT  UNLAWFUL.— If 
an  association  of  firms  engaged  in  the  business  of  stevedoring  in  a 
city  enter  into  a  contract  which  provides  that  its  object  is  to  govern 
and  control  the  business  of  master  stevedores  to  be  carried  on  by  its^ 
IX- embers^  and  to  divide  the  profits  and  losses  of  the  business  so 
carried  on,  that  the  association  is  to  continue  for  five  years,  and  is 
given  power,  through  a  majority  of  votes  of  its  members,  to  fix  a. 
schedule  of  prices  to  be  charged  by  Its  members,  and  that  none  of 
them  will  do  work  for  any  less  price  than  that  so  fixed,  except  as 
may  be  allowed  by  the  association,  and  that  any  member  violating 
the  contract  shall  pay  the  association  a  specified  sum  as  liquidated 
damages,  such  contract  will  not  be  held  to  be  unlawful  as  in  re- 
Bti'alnt  of  trade,  if  It  does  not  appear  that  the  purpose  thereof  was 
any  control  of  the  business  of  the  city  wherein  it  was  made  to  such 
an  extent  as  to  enable  the  members  to  exclude  competition  therein 
or  to  control  the  prices  of  such  business.    (Herriman  v.  Menzies,  81.) 

2.  A  MARRIAGE  BROKERAGE  CONTRACT  IS  INVALID  as 
being  contrary  to  public  policy,  and  services  rendered  under  such 
a  contract  do  not  constitute  any  legal  consideration,  and  afford  no^ 
sufficient  foundation  to  an  action  to  recover  a  sum  agreed  to  be  paid 
therefor.  An  undertaking  to  procure  a  person  to  keep  a  promise  of 
marriage  already  made  is  as  much  within  the  rule  as  a  contract 
of  marriage  brokerage  entered  into  in  advance  of  such  promise  to 
marry.    (Morrison  v.  Rogers,  95.) 

3.  CONTRACTS— ESTIMATES  OF  ENGINEER— CONCLU- 
SIVENESS.—Parties  cannot,  by  an  agreement  in  advance,  make 
conclusive  the  estimnte  of  an  engineer,  but  they  may  provide  that 
such  estimate  shall  be  taken  as  prima  facie  true  and  correct.  (Bal- 
timore etc.  Ry.  Co,  v.  Scholes,  307.) 

4.  CONTRACTS— PLACE  WHERE  MADE- PRESUMPTION. 
A  conti'act  is  presumed  to  have  been  made  in  the  state  in  which  an 
action  Is  brought  thereon.    (Baltimore  etc.  Ry.  Co.  v.  Scholes,  307.) 

5.  CONTRACTS  IN  PARTIAL  RESTRAINT  OF  TRADE— VIO- 
LATION OF— CORPORATIONS.— If  several  persons  engaged  in  a 
business,  at  a  certain  place,  sell  it,  and  agree  not  to  engage  there- 
after In  the  same  business,  in  that  place,  It  Is  a  violation  of  the 
c«ontract  for  any  one,  or  all,  of  them  to  take  stock  in,  help  to  organ- 
ize, or  manage  a  corporation  formed  to  compete  with  the  purchaser 
in  such  business.  It  is  also  a  violation  of  the  contract  for  the  pro- 
hibited parties  to  furnish  machinery,  or  capital,  or  a  portion  of  either, 
in  lien  of  stock,  in  a  corporation  organized  with  a  view  of  competing 
with  the  person  protected  by  his  contract  against  such  Injury. 
(Kramer  v.  Old,  650.) 

6.  CONTRACTS— SINGLE  CONSIDERATION  WILL  SUPPORT 
SEVERAL  DISTINCT  STIPULATIONS.— The  single  consideration 
of  paying  a  specified  sum  of  money  by  one  party  to  a  contract  Is 
suffiicient  to  support  several  distinct  stipulations  by  the  other  party 
to  do,  or  refrain  from  doing,  certain  things,  and  It  Is  unnecessary  to 
repeat  in  every  paragraph  of  the  contract  that  such  stipulations  are 
entered  Into  for  the  consideration  once  expressed.  (Kramer  v.  Old, 
650.) 

7.  CONTRACTS  IN  PARTIAL  RESTRAINT  OF  TRADE  ARB 
BINDING  DURING  LIFE.— If  several  persons  engaged  in  a  milling 
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business,  at  a  certain  place,  sell  It,  and  agree  not  to  continue  the 
business  of  mllllug  in  that  place,  the  contract  will  be  construed  as 
binding  each  seller  during  his  life,  and  will  be  uphdd  as  valid. 
(Kramer  v.  Old,  650.) 

8.  MARRIAGE  OR  PROMISE  OF  MARRIAGE  MAT  BE  A 
GOOD  CONSIDERATION  for  a  conveyance  or  contract  only  when 
the  conveyance  or  contract  Is  made  in  consideration  of  the  marriage 
or  promise  of  marriage.    (Lafontain  v.  Hayhurst,  430.) 

9,  CONTRACTS— CONFLICT  OF  LAWS.— THE  PLACE  of  the 
contract  regulates  its  validity,  interpretation,  and  the  nature  of  its 
obligation.  By  "nature"  is  meant  those  qualities  which  inhere  In 
and  pertain  to  it;  as,  whether  it  Is  Joint,  or  joint  and  severaL 
(Sehultz  V.  Howard,  470.) 

10.  CONTRACTS— VALIDITY— RELIEF.— If  parties  concerned 
in  an  illegal  contract  are  in  pari  delicto,  neither  can  obtain  any  re- 
lief.   (McNuIta  V.  Corn  Belt  Bank,  203.  ) 

11.  CONTRACTS— MENTAL  CAPACITY.— A  defendant  resisting 
an  action  upon  a  contract  made  with  him,  on  the  ground  or  want  of 
mental  capacity,  Is  not  entitled  to  have  the  jury  instructed  that  If 
he  was  mentally  Incompetent  to  protect  his  interests  in  making  the 
contract,  he  should  be  found  mentally  Incompetent,  and  the  cour 
tract  disregarded  as  invalid,  although  he  understood  it  when  be 
made  It.    (Sands  v.  Potter,  253.) 

32.  CONTRACTS— MENTAL  CAPACITY.— Where  defendant 
seeks  to  avoid  a  contract  made  by  him  on  the  ground  of  his  want 
of  mental  capacity  to  enter  Into  it,  an  Instruction  that  though  the 
jury  should  believe  that  he  had  Insane  delusions  on  some  subjects, 
yet  if  such  delusions  in  no  way  related  to  the  plalntiCC  or  the  sub- 
ject matter  of  the  contract  in  question,  and  in  making  such  con- 
tract defendant  was  in  no  sense  Influenced  thereby,  but  In  making 
the  contract  he  possessed  mind,  memory,  and  sense  sufficient  to 
know  and  comprehend  its  scope  and  effect,  then  he  was  mentally 
capable  of  making  It,  Is  not  Incorrect.  (Sands  v.  Potter,  253.) 
See  Injunctions,  3;  Services. 

CORPORATIONS. 

1.  CORPORATIONS.— THE  V  OTING  POWER  OF  STOCK  MAT 
BE  SEPARATED  from  its  ownership,  as  when  a  proxy  is  given,  or 
an  agreement  made  upon  a  suflScient  and  valid  consideration  by 
which  some  person  is  authorized  to  vote  stock,  though  not  the  own- 
er thereof.    (Smith  v.  San  Francisco  etc.  Ry.  Co.,  119.) 

2.  CORPORATIONS— VOTING  TRUSTS.— An  agreement  be- 
tween stockholders  of  a  corporation  to  vote  their  stock  as  a  unit  is 
not  Invalid  because  in  restraint  of  trade.  (Smith  v.  San  Francisco 
etc.  Ry  Co.,  119.) 

3.  CORPORATIONS— PUBLIC  POLICY— AGREEMENT  FOR 
VOTING  STOCK.— It  is  not  in  violation  of  public  policy  or  any  rule 
of  law  for  stockholders  owning  a  majority  of  stock  in  a  corporation 
to  cause  its  aftairs  to  be  managed  In  such  a  way  as  they  think  best 
calculated  to  further  the  ends  of  the  corporation,  and,  for  this  pur- 
pose, to  appoint  one  or  more  proxies  to  so  vote  it  in  such  a  way  as 
will  carry  out  their  plan.  Nor  Is  It  against  public  policy  for  two  or 
more  stockholders  to  agree  upon  a  course  of  corporate  action,  or 
what  offilcers  they  will  elect,  or  they  may  unite  in  the  appointment 
of  a  single  proxy  to  effect  their  purpose.  (Smith  v.  San  Francisco 
etc.  Ry.  Co.,  119.) 

4.  CORPORATIONS.— A  PROXY  MAY  BE  MADE  IRREVOCA- 
BLE  FOR  A  TERM  OF  YEARS  as  the  result  of  a  contract  between 
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the  purchasers  of  stock  In  the  corporation  that  a  majority  of  them, 
or  their  survivors,  shall  vote  it  as  a  unit  during  such  term.  (Smith 
.V.  San  Francisco  etc.  Ky.  Co.,  119.) 

5.  CORPORATIONS— PROXIES.— NO  PARTICULAR  FORM  of 
words  is  required  to  constitute  a  proxy.  Lilie  any  other  agency,  an 
instrument  creating  it  may  be  informal,  but,  if,  in  order  to  give  ef- 
fect to  its  language  in  view  of  the  purpose  for  which  it  was  exe- 
cuted, it  is  necessary  to  construe  the  instrument  as  creating  an 
agency,  such  construction  will  be  given.  (Smith  v.  San  Francisco 
etc.  Ry.  Co.,  119.) 

6.  STOCKHOLDERS,  PRIVATE  AGREEMENT  TO  CONTROL 
THE  VOTING  THEREOF.— If  several  persons  purchase  stocli  in  a 
corporation  under  an  agreement  between  them  that  It  shall  be  voted 
as  a  unit  for  the  term  of  five  years  at  all  meetings  for  the  election 
of  directors,  and  that  the  persons  for  whom  it  shall  be  voted  shall 
be  determined  by  such  purchasers,  or  their  survivors,  and  that,  if 
any  of  such  stoclj  shall  be  sold,  an  agreement  shall  be  exactetl  from 
the  vendees  thereof  that  it  may  continue  to  be  voted  pursuant  to 
such  agreement,  a  majority  of  such  original  purchasers  have  the 
right  to  vote  the  whole  of  such  stock  contrary  to  the  wishes  of  one 
of  their  number,  who  still  retains  his  interest  therein.  The  agree- 
ment is  valid,  and  none  of  the  parties  can  withdraw  therefrom. 
(Smith  V.  San  Francisco  etc.  Ry.  Co.,  119.) 

7.  CORPORATIONS,  ONLY  BONA  FIDE  STOCKHOLDERS 
MAY  VOTE.— Under  a  statute  requiring  every  voter  at  an  election 
for  directors  of  a  corporation  to  be  a  bona  fide  stockholder  having 
Btock  in  his  name  on  tlie  stock-books  of  the  corporation,  persons  in 
whose  names  stocks  stand  on  such  books,  but  to  whom  it  was  trans- 
ferred by  its  owners  to  avoid  their  liability  as  stockholders  for  the 
debts  of  the  corporation,  axe  not  entitled  to  vote.  (Smith  v.  San 
Francisco  Ry.  Co.,  119.) 

8.  CORPORATIONS  —  MEETINGS  —  NOTICE.  —  EVIDENCE 
that  notice  of  a  meeting  of  tlie  board  of  directors  of  a  corporation 
was  deposited  in  the  postoftice.  properly  stamped  and  addressed  to 
a  director.  Is  prima  facie  proof  that  he  received  it,  if  the  corporate 
by-law^s  are  silent  as  to  how  such  notice  should  be  served.  Such 
proof  is  not  overcome  by  the  fact  that  such  director  fails  to  remem- 
ber receiving  the  notice,  or  has  an  impression  that  he  did  not  re- 
ceive It.    (Ashley  Wire  Co.  v.  Ulinpis  Steel  Co.,  187.) 

9.  CORPORATIONS— MORTGAGE— PRESUMPTIONS.— A  mort- 
gagee in  a  mortgage  made  by  a  corporation  to  secure  an  existing 
debt  and  extending  its  payment  Is  entitled  to  rely  on  the  same  pre- 
sumptions as  to  its  regularity  and  validity  as  obtain  In  other  cases. 
(Ashley  Wire  Co.  v.  Illinois  Steel  Co.,  187.) 

10.  CORPORATIONS— MORTGAGE— VALIDITY.— A  mortgage 
of  corporate  property  Is  not  invalid  because  of  special  provisions 
therein  not  shown  by  the  record  of  the  meeting  of  directors  at  which 
the  mortgage  was  executed,  If  a  draft  thereof  was  before  the  meet- 
ing and  Its  provisions  were  considered  at  that  time.  (Ashley  Wire 
Go.  V.  Illinois  Steel  Co.,  187.) 

11.  CORPORATIONS— MEETINGS.— A  BY-LAW  of  a  corporation 
requiring  regular  meetings  of  Its  directors  to  be  held  at  its  general 
office,  does  not  prevent  special  meetings  from  being  held  at  any 
place.    (Ashley  Wire  Co.  y.  Illinois  Steel  Co.,  187.) 

12.  CORI'ORATIONS— MEETINGS— NOTICE.— Notice  of  an  ad- 
journed meeting  of  the  board  of  directors  of  a  corporation,  called  to 
consider  the  report  of  a  committee  appointed  at  a  former  meeting 
to  transact  ordinary  business  of  tlie  coi-poration,  need  not  state  the 
business  to  be  transacted  at  such  adjourned  meeting.  (Ashley  Wire 
Co.  V.  IlUnoIs  Steel  Co.,  187.) 
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13.  CORPORATIONS-MEETINGS-NOTIOE  OF.— Although  the 
«ignature  of  the  secretary  of  a  corporation  to  a  notice  of  a  director's 
meeting  is  made  by  a  rubber  stamp  in  the  hands  of  the  president, 
this  does  not  afifect  the  validity  of  the  meeting  attended  by  the  sec- 
retary, who  records  Its  proceedings,  treats  it  as  regularly  called,  and 
its  directions  are  binding  on  him.  (Ashley  Wire  Co.  v.  Illinois  Steel 
Co.,  187.) 

14.  CORPORATIONS-BY.-LAWS.-THIRD  PARTIES  who  deal 
with  a  corporation  in  good  faith  and  without  notice,  are  not  bound 
ty  rules  adopted  for  its  government,  nor  required  to  know  the  pro- 
visions of  its  by-laws.  They  hjive  a  right  to  assume  that  such  rules 
and  by-laws  have  been  complied  with.  (Ashley  Wire  CJo.  v.  Illinois 
Steel  Co.,  187.) 

15.  CORPORATIONS  —IRREGULARITIES  —  NOTICE.— Third 
parties  dealing  with  corporations  in  good  faith  and  within  the  gen- 
eral scope  of  the  corporate  powers  are  protected  against  all  irregu- 
larities in  the  performance  of  corporate  acts,  of  which  they  have  no 
notice.    (Ashley  Wire  Co.  v.  Illinois  Steel  Co.,  187.) 

16.  CORPORATIONS— MEETINGS— IRREGULARITY  OF  AS 
AFFECTING  MORTGAGEE.— The  irregularity  of  a  meeting  of  the 
board  of  directors  of  a  corporation,  at  which  a  mortgage  of  its  prop- 
erty is  executed,  does  not  affect  the  mortgagee,  dealing  in  ignorance 
and  good  faith  with  the  corporation.  (Ashley  Wire  Co.  v.  Illinois 
Steel  Co.,  187.) 

17.  CORPORATIONS— MEETINGS— NOTICE.— A  record  of  a 
meeting  of  the  directors  of  a  corporation  is  notice  thereof  to  its 
members.    (Ashley  Wire  Co.  v.  Illinois  Steel  Co.,  187.) 

18.  CORPORATIONS  — MORTGAGE  — DEFENSE  ON  FORE- 
OLOSUKE.— The  Irregularity  of  a  meeting  of  the  directors  of  a  cor- 
poration at  which  a  mortgage  of  its  property  is  executed  Is  no  de- 
fense to  an  action  to  foreclose  the  mortgage,  provided  the  corpora- 
tion has  talven  no  steps  to  disaffirm  the  proceedings  had  at  such 
meeting  or  to  repudiate  the  mortgage.  (Ashley  Wire  Co.  v.  Illinois 
Steel  Co.,  187.  ) 

19.  CORPORATIONS— GUARANTY  BY  OFFICER.— A  person 
who  accepts  a  contract  of  guaranty  from  the  general  manager  of  a 
corporation  purporting  to  bind  it  for  his  private  Indebtedness,  Ijnow- 
ing  that  such  contract  is  not  within  the  scope  of  the  business  in 
which  the  eoi-poration  is  engaged  and  is  beyond  the  power  of  the 
manager  to  make,  cannot  recover  on  the  contract.  (Dobson  v.  More, 
184.) 

20.  CORPORATIONS— GUARANTY  BY  AGENT.— A  general  man- 
ager of  a  corporation,  empowered  by  Its  by-laws  to  bind  it  by  con- 
tracts for  merchandise,  and  to  sign  notes,  drafts,  and  acceptances, 
in  payment  of  any  proper  indebtedness  of  the  corporation,  has  no 
authority  to  bind  it  as  a  guarantor  for  the  indebtedness  of  another. 
<Dobson  V.  More,  184.  ) 

21.  CORPORATIONS.— THE  POWERS  OF  AN  AGENT  OF  A 
CORPORATION  to  enter  into  contracts  for  and  on  behalf  of  the 
corporation  are  limited  to  those  matters  concerning  which  the  char- 
ter and  by-laws  of  the  corporation  authorize  It  to  contract.  (Dobson 
V.  More,  184.) 

22.  CORPORATIONS— PURCHASE  OF  STOCK  BY  OFFICER- 
LIABILITY  TO  CREDITORS.— If  tlie  money  of  a  corporation  is 
used  by  its  treasurer  in  the  purchase  of  Its  stock  by  himself  and 
other  stockholders  for  themselves,  with  the  consent  of  all  the  stock- 
holders and  officers  of  the  corporation,  he  is  personally  liable  for  the 
money  so  converted  and  misapplied  contrary  to  the  rights  of  the 
creditors  of  the  corporation.    (In  re  Brockway  Mfg.  Co.,  401.) 
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23.  CORPORATION— PROPERTY  OF  AS  TRUST  FUND-MIS- 
APPLICATION OF  BY  TREASURER— The  treasurer  of  a  corpora- 
tion holds  the  money  in  its  treasury  to  answer  for  the  corporation 
debts  if  necessary;  and,  if  he  withdraws  it,  except  according  to  law, 
he  does  so  subject  to  a  trust  for  the  payment  of  such  debts, 
and  it  is  immaterial  w^hether  he  gets  the  money  by  fair  agreement 
with  his  associates  or  by  a  wrongful  act.  (In  re  Brockway  Mfg.  Co.» 
401.) 

24.  CORPORATIONS,  PROPERTY  OF  AS  TRUST  FUND— MIS- 
APPROPRIATION OP  BY  AGENT.— Creditors  of  a  corporation  may 
hold  its  afeent  personally  liable  for  wasting  its  assets  needed  to  sat- 
isfy their  claims,  on  the  ground  that  such  action  on  his  part  consti- 
tutes a  misapplication  of  trust  funds.  (In  re  Brockway  Mfg.  Co., 
401) 

25.  CORPORATIONS— PRIORITIES  BETWEEN  CREDITORS 
AND  STOCKHOLDERS.— The  stockholders  of  a  corporation  have  na 
rights  until  all  other  creditors  are  satisfied.  They  have  the  full  bene- 
fits of  the  profits  made  by  the  establishment,  but  cannot  take  any 
portion  of  the  funds  until  all  other  claims  on  them  are  extinguished. 
Their  rights  are  not  to  the  capital  stock,  but  to  the  residuum,  after 
all  demands  on  it  are  paid.    (In  re  Brockway  Mfg.  Co.,  401.  ) 

26.  CORPORATIONS— PROPERTY  OF  AS  TRUST  FUND.— The 
stock  and  property  of  every  corporation  is  to  be  regarded  as  a  trust 
fund  for  the  payment  of  its  debts,  and  its  creditors  have  a  lien  there- 
on and  the  right  of  priority  of  payment  over  any  stockholder.  (In  re 
Brockway  Mfg.  Co.,  401.)      * 

27.  CORPORATIONS,  DIRECTORS'  LIABILITY  FOR  NOT 
MAKING  REPORTS— STATUTE  OF  LIMITATIONS.— If  the  trus- 
tees or  directors  of  a  corporation  are  reciuired  to  make  certain  an- 
nual reports  of  its  existing  indebtedness  and  on  default  of  doing  so 
are  made  liable  to  its  creditors  for  the  debts  due  them,  a  cause  of 
action  accrues  In  favor  of  such  creditors  upon  the  first  default,  and 
the  statute  of  limitations  then  begins  to  run  against  them,  and  the 
fact  that  after  the  c-ompletion  of  another  year,  a  like  default  is 
committed  on  the  part  of  the  trustees  does  not  give  rise  to  a  new 
cause  of  action  as  to  indebtedness  existing  at  the  time  of  the  first 
default,  nor  prevent  the  period  allowed  by  the  statute  of  limitations 
from  being  computed  from  such  original  default.  (State  Sav.  Bank 
V.  Johnson,  591.) 

28.  CORPORATION,  WHEN  NOT  CHARGEABLE  WITH 
KNOWLEDGE  OF  ITS  AGENT.— The  fact  that  the  president  of  a 
banking  corporation  knew  of  the  insanity  of  an  indorser  of  a  promis- 
sory note  does  not  charge  the  corporation  with  such  knowledge,  if 
he  was  not  present  when  the  indorsement  was  made,  nor  did  he 
participate  in  the  transaction  out  of  which  it  grew,  nor  m  any  re- 
spect act  as  agent  of  the  corporation  in  taking  the  note  so  indorsed.^ 
(Bank  v.  Sneed,  788.) 

29.  CORPORATIONS— VOID  CONTRACTS.— An  executed  corpo- 
rate contract,  not  merely  ultra  vires,  but  also  void  as  against  publie 
policy,  cannot  be  enforced  In  favor  of  either  party  to  it.  (McNulta  v. 
Corn  Belt  Bank,  203.) 

30.  CORPORATIONS.— DEFENSE  OF  ULTRA  VIRES  Is  avail- 
able to  a  corporation  in  an  action  to  enforce  the  unexecuted  part  of 
a  contract  made  by  it.    (McNulta  v.  Corn  Belt  Bank,  203.) 

3L  CORPORATIONS— RELEASE  OF  STOCKHOLDERS.— The 
directors  of  a  corporation  cannot  release  a  stockholder  from  pay- 
ment for  his  stock,  nor  make  any  arrangement  with  him  by  which 
the  corporation.  Its  creditors,  or  the  state,  shall  lose  any  benefit 
from  his  subscription.    (McNulta  v.  Corn  Belt  Bank,  203.) 


Index.  939 

32.  CORPOnATIONS— BONUS  TO    OFFICER— VALIDITY.— Aa 

agreement  by  the  directors  of  a  corporation  to  pay  a  bonus  to  tlieir 
president  for  doing  an  act  forbidden  by  statute,  Is  void.  (McNulta 
V.  Corn  Belt  Banli,  203.) 

33.  CORFORATION-BONA  FIDE  STOCKHOLDERS— RATIFY 
CATION  OF  UNAUTHORIZED  ACT.— Bona  fide  stockliolders  in  a 
corporation,  for  tlie  purpose  of  ratifying  the  unauthorized  act  of  its 
directors,  are  such  only  as  own  stocl<  fully  paid  in  and  dedicated  to 
the  business  of  the  corporation.    (McNulta  v.  Corn  Belt  Bank,  203.) 

34.  CORPORATIONS.— UNAUTHORIZED  ACTS  OF  DIRECT- 
ORS of  a  corporation  can  be  ratified  only  by  bona  fide  stockholders. 
(McNulta  V.  Corn  Belt  Bank,  203.) 

35.  CORPORATIONS— BONA  FIDE  STOCKHOLDERS— RATI-^ 
FICATION  OF  UNAUTHORIZED  ACT.— The  same  men  sitting, 
merely  as  temporary  stockholders  of  a  corporation  to  approve  what 
they  have  just  done  as  directors  thereof,  are  not  bona  fide  stock- 
holders for  the  purpose  of  ratifying:  an  unauthorized  act  of  the  di- 
rectors.   (McNulta  V.  Corn  Belt  Bank,  203.) 

3G.  CORPORATION— BONUS  TO  OFFICER,  WHEN  INVALID^ 
A  bonus  agreed  to  be  paid  by  directors  of  a  corporation  to  their 
president  in  consideration  of  his  contemplated  action  in  carrying  out 
unlawful  provisions  of  a  by-law,  for  the  future  increase  of  the  capi- 
tal stock,  and  for  controlling  the  transfer  thereof,  is  Invalid  an<J 
cannot  be  recovered.    (McNulta  v.  Corn  Belt  Bank,  203.) 

37.  CORPORATIONS  —  LIMITATIONS  ON  TRANSFER  OP^ 
STOCK.— The  right  of  a  stockholder  in  a  corporation  to  sell  and 
transfer  his  stock  cannot  be  restrained  by  a  by-law,  making  suclk 
Bale  or  transfer  subject  to  the  consent  of  the  directors,  or  refusing- 
to  permit  such  transfer  unless  the  directors  are  satisfied.  (McNulta. 
V.  Corn  Belt  Bank,  203.) 

38.  CORPORATIONS— BONUS  TO  OFFICER— VALIDITY.— Di- 
rectors of  a  corporation  cannot  vote  a  large  bonus  as  compensation,. 
in  addition  to  salary,  to  one  of  their  number  as  president,  when  he- 
takes  part  in  the  proceedings,  or  his  vote  is  essential  to  the  adoptiott 
thereof.    (McNulta  v.  Corn  Belt  Bank,  203.) 

39.  CORPORATIONS— BY-LAWS  —  INCREASE  AND  TRANS- 
FER OF  STOCK.— A  by-law  of  a  coi-poration  which  seeks  to  keep- 
the  future  action  of  the  stockholders  in  reference  to  an  Increase  of 
capital  stock  in  subjection  to  the  will  of  the  directors  who  pass  such- 
by-law,  and  which  also  attempts  to  limit  the  right  to  sell  or  trans- 
fer stock  by  imposing  unreasonable  conditions,  is  illegal  and  void. 
(McNulta  V.  Corn  Belt   Bank,  203.) 

40.  CORPORATIONS— INCREASE  OF  STOCK.— A  resolutloa 
pnfesed  by  the  board  of  directors  of  a  corporation  cannot  fix,  in  ad- 
vance, the  time  for  increasing  the  capital  stock  of  the  corporation, 
without  reference  to  the  action  of  the  stoclvholders,  or  the  method: 
prescribed  by  statute.    (McNulta  v.  Corn  Belt  Bank,  203.) 

41.  CORPORATIONS— INCREASE  OF  STOCK.— An  Increase  or 
reduction  of  the  capital  stock  of  a  corporation  Is  a  fundamental 
change  In  Its  affairs,  and  must  be  authorized  by  a  majority  of  the- 
stockholders,  at  a  corporate  meeting,  and  in  the  manner  prescribed 
by  law.    (McNulta  v.  Corn  Belt  Bank,  203.) 

42.  CORPORATIONS— INCREASE  IN  CAPITAL  STOCK.— A. 
corporation  organized  under  a  statute  can  increase  its  capital  stock 
only  In  the  mode  prescribed  by  such  statute.  (McNulta  v.  Com  Belt 
Bank,  203.) 

43.  CORPORATIONS— WHO  MAY  ACCEPT  SERVICE  OP 
PROCESS.— A  statute  requiring  the  appointment  of  persons  to  accept 
service  of  process  on  behalf  of  the  corporation  does  not  become  th9 
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authority  to  other  officers  to  make  such  acceptance,  and  If  process 
is  by  law  authorized  to  be  served  on  a  president,  he  may  accept  ser- 
vice of  such  process.  (First  Nat.  Bank  v.  Huntington  Distilling  Co., 
S78.) 

44.  A  COEPOKATION  CANNOT  TAKE  ADVANTAGE  OF  ITS 
BEING  INCORKEOTLY  NAMED  AS  A  PARTY  DEFENDANT  in 
an  action  otherwise  than  by  a  plea  in  abatement.  Failing  to  make 
such  plea,  a  judgment  against  it  cannot  be  avoided  because  of  a 
misnomer.    (First  Nat.  Bank  v.  Huntington  Distilling  Co.,  878.) 

45.  JUDGMENT  AGAINST  A  CORPORATION  INCORRECTLY 
NAMED  IS  VALID.— Hence  a  judgment  against  the  Huntington 
Distillery  Company  cannot  be  ti-eated  as  void  because  the  true 
name  of  the  corporation  defendant  M'as  the  Huntington  Distilling 
Company.    (First  Nat.  Bank  v.  Huntington  Distilling  Co.,  878.) 

46.  CORPORATIONS— STOCKHOLDER'S  RIGHT  TO  EXAM- 
INE  BOOKS  AND  PAPERS.— An  answer  to  a  petition  tor  a  writ 
of  mandate  to  compel  the  officers  of  a  corporation  to  permit  a  stock- 
holder and  director  thereof  to  examine  such  books  and  papers,  which 
avers  that  the  purpose  of  the  petitioner  is  to  discover  some  possible 
ground  of  attack  upon  the  corporation  and  its  management  con- 
trary to  the  interests  of  the  company  and  for  the  private  advantage 
of  the  petitioner,  does  not  show  any  sufficient  reason  for  not  issuing 
the  writ,  but  the  courts  have  power  to  prevent  any  abuse  by  the 
petitioner  of  the  right  which  he  enjoys  by  virtue  of  his  relation  to 
fja.e  corporation.    (Stone  v.  Kellogg,  240.) 

47.  CORPORATIONS.— A  STOCKHOLDER  HAS  THE  RIGHT 
TO  INSPECT  THE  BOOKS  AND  OTHER  PAPERS  or  a  corpora- 
tion under  a  statute  giving  him  at  all  reasonable  times  the  right  to 
examine  the  records  and  books  of  account  of  the  corporation.  (Stone 
V.  Kellogg,  240,  ) 

48.  CORPORATIONS.— STOCKHOLDER'S  RIGHT  TO  INSPECT 
BOOKS.— An  answer  to  an  application  by  a  stockholder  for  a  writ 
of  mandate  to  compel  the  submission  of  the  books  and  papers  of  the 
corporation  to  his  inspection,  averring  that  the  petitioner  has  been 
refused  permission  to  examine  any  records  and  accounts  which  he 
'was  lawfully  entitled  to  examine,  is  argumentative  and  insufficient. 
He  is  legitimately  entitled  to  know  everything  of  which  the  records, 
books,  and  papers  of  the  corporation  would  inform  him.  (Stone  v. 
Kellogg,  240.) 

49.  CORPORATIONS.— A  STOCKHOLDER'S  RIGHT  TO  EX- 
AMINE THE  BOOKS  AND  PAPERS  of  a  corporation  is  absolute, 
except  that  it  shall  not  be  exercised  from  idle  curiosity  or  for  im- 
proper or  unlawful  purposes,  under  a  statute  of  the  state  making 
it  the  duty  of  the  directors  of  every  corporation  to  keep  correct 
book's  of  account  and  of  its  business,  and  declaring  that  every  stock- 
holder shall  have  the  right,  at  all  reasonable  times,  by  himself  or 
his  attorney,  to  examine  the  records  and  books  of  the  corporation. 
Their  custodian  cannot  question  the  motives  and  purposes  of  the 
stockholder  in  making  the  examination,  and,  if  the  right  of  exami- 
nation Is  refused  on  the  ground  that  its  object  is  improper,  the  cus- 
todian must  assume  the  burden  of  proving  it  to  be  so.  (Stone  v.  Kel- 
logg, 240.) 

50.  CORPORATIONS.— THE  RECORDS  AND  BOOKS  OF  A 
OORPORATION  ITS  STOCKHOLDERS  HAVE,  at  common  law, 
the  right  to  examine  at  reasonable  times.  This  right  is  in  many  of 
the  states  subject  to  statutory  regulations.    (Stone  r.  Kellogg,  240.) 

See  Insurance,  17. 
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cotenancy. 

1.  cotenancy— eight  op  way— husband  and  wifb» 

as  tenants  in  common,  huld  by  si^veral  and  distinct  titles,  and  tlie  wife 
lias  an  equal  right  with  her  cotenaut  to  the  use  of  a  way  that  is  rea- 
sonably suitable  and  convenient  for  the  purpose  for  which  it  Is 
granted,  and  she  is  not  bound  by  a  s"eparate  agreement  of  her  co- 
tenant  made  in  relation  thereto,  witliout  her  knowledge  or  consent, 
and  In  disregard  of  her  Individual  rights.    (Morrison  v.  Clark,  393.> 

2.  COTENANCY— RIGHT  OF  WAY.— One  cotenant  of  a  right  of 
way  has  no  authority  to  fix  the  location  thereof  in  accordance  with 
his  own  personal  prefei'ence  or  caprice  by  means  of  a  private  agi'ee- 
mont  made  with  the  owner  of  the  servient  estate,  in  entire  disregard 
of  the  rights  and  wishes  of  his  cotenant.    (Morrison  v.  Clark,  395.) 

3.  JUDGMENTS  AGAINST  COTENANTS— RES  JUDICATA.—^ 
Judgment  for  or  against  one  cotenaut  is  not  only  not  conclusive  evi- 
dence, but,  ordinarily,  no  evidence  at  all,  against  his  cotenants, 
(Morrison  v.  Clark,  395.) 

4.  COTENANT— CONVERSION.— If  one  cotenant  appropriates  to 
his  own  use  the  whole  of  the  proceeds  of  a  sale  of  the  common  prop- 
erty without  the  consent  of  the  other,  the  latter  is  entitled  to  treat 
the  appropriation  as  a  conversion,  and  to  maintain  an  action  there- 
for.   (Knope  V.  Nunn,  642.) 

5.  COTENANTS-LIABILITY  OF  COTENANT  TAKING  NOTB 
ANI^  «EOIJKITY  IN  HIS  OWN  NAME.— If, alter  a  sale  of  real  prop- 
erty by  cotenants,  one  of  them,  without  the  assent  of  the  other,  de- 
livers the  conveyance,  taking  In  his  own  name  a  note  and  mortgage 
for  the  whole  iiurchase  price  remaining  unpaid,  he  at  once  be<"omes, 
at  the  election  of  his  cotenant,  liable  for  the  latter's  share.  (Knopft 
V.  Nunn.  642.) 

See  Judgment,  13. 

COUNTIES. 

1.  THE  ASSIGNOR  OF  A  VOID  COUNTY  WARRANT,  who  In- 
dorses his  name  thereon,  guarantees  that,  notwithstanding  its  ap- 
parent Invalidity,  It  will  be  paid  if  the  assignee  use  due  diligence  to 
collect  it,  and.  If  not,  that  when  due  the  assignor  will  refund  the 
money  paid  him  therefor.     (Merchants'  Nat.  Bank  v.  Spates,  828.) 

2.  THE  ASSIGNEE  OF  A  VOID  COUNTY  ORDER  cannot  re- 
cover of  his  assignor  the  amount  paid  therefor  when  no  oCter  to  re- 
turn such  warrant  to  the  assignor  was  made  for  more  than  five 
years,  during  which  time  no  eCFort  was  made  to  collect  It.  and  it 
•would  have  been  paid  had  diligence  been  nsed  toward  its  collection* 
(Merchants'  Nat.  Bank  v.  Spates,  828.) 

See  Limitations  of  Actions.  4. 

COURTS. 

t.    JURISDICTION,  CONCURRENT  OF  COURTS  OF  DIFFER. 

ENT  STATES.— The  rule  that  where  courts  having  concurrent  jur- 
isdiction, the  one  first  acquiring  jurisdiction  will  retain  it  until  the 
matter  is  fully  disposed  of,  does  not  apply  to  courts  of  different 
states.  In  such  cases,  the  suits  may  proceed  concurrently,  and  If 
parties,  the  judgment  first  rendered  may  be  pleaded  in  bar  of  any 
further  maintenance  of  the  other  suit.  (Lancashire  Ins.  Co.  t.  Cor- 
betts,  275.) 

2.  JURISDICTION-PROBATE  COURT.— A  decree  of  a  probate 
court  pronoxmced  upon  a  subioct  over  which  it  has  no  jurisdiction  is 
null  and  void.    (Smith  ▼.  Wildman,  760.) 
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CRIMINAL   LAW. 

1.  CRIMINAL  LAW— BREACH  OF  THE  PEACE— VALIDITY 
OK  JUDGMENT,— If  a  breach  of  the  peace  is  made  punishable, 
t)oth  by  statute  and  by  ordinance,  and  one  is  convicted  for  that  of- 
louse  before  a  police  court  having  jurisdiction  thereof,  upon  a  com- 
l)laint  charging  him  with  violating  the  ordiuance,  and  a  sentence 
Jiutbori"Sied  by  the  statute  is  imposed,  the  judgment  is  valid,  though 
the  ordinance  is  void.    (Taylor  v.  Owensboro,  361.) 

2.  CRIMINAL  LAW— PUNISHMENT— TWO  OR  MORE  OF- 
FENSES IN  ONE  TRANSACTION.- One  person  may,  at  the  same 
time  and  as  part  of  the  same  transaction,  commit  two  or  more  dis- 
tinct criminal  offenses,  and  a  conviction  or  acquittal  of  one  will  not 
l)ar  a  prosecution  and  punishment  for  the  otters.  Therefore,  if  one, 
in  the  same  affray,  shoots  and  kills  one  person,  and,  by  a  second  act, 
fehoots  and  wounds  another,  the  two  acts  are  distinct,  and  the  party 
shooting  may  be  indicted  and  punished  separately  for  each.  (Gun- 
tor  V.  State,  17.) 

3.  CRIMINAL  LAW— PUNISHMENT— ACTS  CONSTITUTING 
BUT  ONE  CRIME.— A  defendant  cannot  be  lawfully  punished  for 
two  distinct  offenses,  growing  out  of  the  same  identical  act,  where 
one  is  a  necessary  ingredient  of  the  other.  Hence,  if  the  same  act 
of  unlawful  shooting  results  in  the  death  of  two  persons,  a  convic- 
tion or  acquittal  on  a  trial  for  the  murder  of  one  would  be  a  good 
<lefense  on  a  second  trial  for  the  alleged  murder  of  the  other.  (Gua- 
ter  V.  State,  17.) 

See  Sunday,  1-3. 

CUSTODY  OF  CHILDREN. 
See  Parent  and  Child. 

DAMAGES. 

1.  DAMAGES.— PROXIMATE  DAMAGES  FOR  NEGLIGENCE 

are  such  as  are  the  ordinary  and  natural  result  thereof.  Hence  they 
do  not  include  the  mere  frightening  of  a  person  and  peculiar  inju- 
ries, resulting  from  such  fright,  as  where  it  occasioned  a  miscarriage. 
(Mitchell  V.  Rochester  Ry.  Co.,  604.) 

2.  DAMAGES  FROM  FRIGHT.— If  there  is  no  immediate  per- 
sonal injury  to  a  plaintiff  from  the  negligence  of  another,  she  can- 
not recover  for  injury  occasioned  by  her  friglit  arising  from  the  neg- 
ligent act,  though  in  consequence  of  the  fright  she  became  uucon- 
ccious,  and  had  a  miscarriage.    (Mitchell  v.  Rochester  Ry.  Co.,  604.) 

See  Negligence,  1;  Release. 

DEAD. 
See  Cemeteries. 

DEATH. 
See  Negligence,  1. 

DEEDS. 

1.  AN  UNRECORDED  CONVEYANCE  IS  GOOD,  except  as 
ogainst  a  person  purchasing  without  notice  thereof  and  for  a  valu- 
able consideration.    (Lalie  v.  Hancock,  159.) 

2.  DEEDS— DELIVERY  AFTER  DEATH.— If  a  grantor  execu- 
ted a  deed  and  placed  it  in  the  hands  of  a  third  party  to  be  held 
and  delivered  to  the  grantee  after  the  grantor's  death,  reserving  to 
himself  no  control  over,  nor  right  to  recall  or  revoke  It,  these  facts 
constitute  a  valid  delivery.    (Shea  v.  Murphy,  215.) 
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S.  DEEDS.— UNDUE  INFLUENCE  to  render  a  deed  void,  must 
be  of  a  cliaracter  to  deprive  the  gi-antor  of  free  agency.  (Shea  r. 
Murphy,  215.) 

4.  DEEDS-MENTAL  CAPACITY  TO  MAKE.— The  fact  that 
the  mind  of  a  grautor  may  have  been  somewhat  impaired  by  age 
or  disease  does  not  justify  a  court  in  selting  aside  his  deed.  The 
■deed  is  valid  if  the  grantor  has  sufficient  mental  capacity  to  prop- 
i?rly  understand  and  comprehend  its  nature,  character,  and  scope. 
{Shea  V.  Murphy,  215.) 

5.  DEEDS— EVIDENCE  TO  IMPEACH.— Statements  made  by  a 
grantor  are  inadmissible  in  evidence  to  impeach  his  deed.  (Shea  v. 
Murphy,  215.) 

6.  DEEDS— RECORD  OF  AS  NOTICE— DESTRUCTION  OF 
RECORD.— Under  a  statute  providing  that  deeds  duly  acknowledg- 
«d,  certified,  and  recorded,  shall,  from  the  time  of  filing  "with  the 
recorder  for  record,  impart  notice  to  all  persons  of  the  contents 
-thereof,  and  all  subsequent  purchasers  and  mortgagees  shall  be 
deemed  in  law  and  equity  to  purchase  with  notice,  the  recording 
■of  a  deed  is  notice,  although  the  record  thereof  is  afterward  de- 
sti'oyed.  A  purchaser  at  tax  sale  against  the  apparent  owner  is  not 
pi-otected  against  the  real  owner,  the  record  of  whose  deed  has  been 
destroyed.    (Geer  v.  Missouri  Lumber  etc.  Co.,  489.) 

7.  DEEDS— IDENTITY  OF  NAME  AND  PERSON.— If  the 
name  of  a  grantor  in  a  deed  and  in  the  patent  to  land  Is  the  same, 
iind  the  land  conveyed  is  identical,  the  proof  of  identity  of  person 
IS  prima  facie  sufficient,  though  the  residence  recited  in  the  patent 
is  different  from  that  recited  in  the  deed.  (Geer  v.  Missouri  Lumber 
«tc.  Co.,  489.) 

8.  DEEDS— PROOF  OF  EXECUTION-PRESUMPTION  OF 
•GENUINENPJSS.— A  deed  dated  more  than  thirty  years  before  its 
Introduction  in  evidence,  and  which  has  been  recorded  about  twen- 
ty-four years,  and  is  in  the  possession  of  the  party  claiming  title 
thi'ough  it,  is  presumed  to  be  genuine  though  it  contains  no  acknowl- 
edgment, if  there  is  nothing  suspicious  about  it.  (Geer  v.  Missouri 
Lumber  etc.  Co.,  489.) 

9.  DEEDS— ACKNOWLEDGMENT— NOTICE.— Under  the  Mis- 
souri statute,  an  unacknowledged  deed  which  has  been  recorded  one 
year  prior  to  1887,  is  made  to  impart  notice  to  all  persons  of  its  con- 
tents, and  all  subsequent  purchasers  are  deemed  to  purchase  with 
notice  thereof.    (Geer  v,  Missouri  Lumber  etc.  Co.,  489.) 

10.  DEEDS— RECORD  OF  IN  ONE  COUNTY  AS  NOTICE  IN 
ANOTHER  COUNTY.— The  record  of  a  deed  in  one  county,  where 
the  land  is  situated  at  the  time  when  the  record  Is  made,  is  con- 
structive notice  to  a  subsequent  purchaser  after  the  land  has  been 
Attached  to  another  county,  though  no  record  of  the  conveyance 
has  been  made  in  that  county.  (Geer  v.  Missoiiri  Lumber  etc.  Co., 
489.) 

See  Officers,  2. 

DEPOSITIONS. 
DEPOSITIONS.- EX  PARTE  CERTIFICATES  are  not  depo- 
sitions; neither  are  they  such  documentary  testimony  as  may,  by  a 
rule  of  chancery  practice,  be  proved  viva  voce  at  the  hearing.  They 
are  purely  hearsay  and,  upon  objection,  are  not  admissible  in  evi- 
dence.   (American  etc.  Mortgage  Co.  v.  Dykes,  38.) 

DEVISE. 
1,    DEVISE  —  VESTED     REMAINDER  —  AGREEMENT    BE- 
TWEEN REMAINDERMEN  TO  CHANGE  TERMS  OF  WILL.— If 
land  is  so  devised,  with  words  of  survivorship,  that  each  of  three 
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sons  of  the  testator  takes  a  vested  remainder  in  tlie  land,  It  Is  com- 
petent for  them  to  stipulate,  among  themselves,  against  the  divesti- 
ture of  that  estate  by  the  death  of  any  one  or  more  of  them;  and  an 
agreement,  among  them,  that  the  will  may  be  construed  to  mean 
that,  if  either  should  die,  leaving  children,  they  shall  talie  the  same 
share  that  their  deceased  parent  would  have  talien  had  he  lived,  has 
the  effect  of  eliminating  from  the  will  the  limitation  as  to  survivor- 
ship of  the  three  sons;  and,  upon  the  death  of  one  of  the  sons,  his 
remainder  In  fee  in  the  land  vests  at  once  under  such  an  agreement, 
in  his  heirs  at  law,  and  they  can  maintain  ejectment  to  recover  the 
interest.     (Thorington  v.  Hall,  54.) 

2.  Dk  VISE— VESTED  REMAINDER— DIVESTITURE.— Un- 
der a  will  devising  land  to  the  testator's  widow,  during  her  widow- 
hood, to  be  immediately  divided,  upon  her  marriage,  into  four  equal 
parts,  one  to  go  to  his  wife  and  the  other  three  at  once  to  his  three 
sons,  or  the  survivors  or  survivor  of  them;  but  which  will  gives  the 
wife  power  and  authority,  in  case  of  her  death  unmarried,  to  dispose 
of  the  land,  by  her  will,  to  the  sons,  or  the  survivors,  in  such  shares 
or  proportions  as  she  may  thinli  proper;  and,  in  the  event  of  her 
death  without  exercising  such  power  of  appointment,  the  estate  to 
go  to  the  three  sons,  share  and  share  alilie,  or  to  the  survivors  or 
survivor  of  them;  each  son  takes  a  vested  remainder  in  the  land  sub- 
ject to  divestiture,  as  to  any  one  of  them,  by  his  death  before  the 
falling  in  of  the  preceding  estate  in  the  widow,  and  as  to  all  of  them 
by  the  exercise,  in  the  prescribed  manner,  of  the  power  of  appoint- 
ment conferred  upon  the  widow  by  the  will,  and  subject,  also,  to 
open  and  let  in  the  widow,  in  the  event  she  should  marry  again;  or 
it  may  be  subject  to  divestiture,  as  to  one-fourth  part  of  the  estate, 
by  her  marriage.    (Thorington  v.  Hall,  54.) 

EASEMENTS 
Bee  Judgment,  13. 

EJECTMENT. 

See  Judgments,  2. 

ELECTRIC  COMPANIES. 

1.  ELECTRIC  WIRES— DUTY  OF  STREET  RAILROADS  AS 
TO  CONDITION  OF  TROLLP]Y  WIRES— NEGLIGENCE.— Al- 
though an  electric  street  railroad  company  erects  and  maintains  its 
trolley  wire  in  the  manner  that  other  trolley  wires  are  erected  and 
maintained  by  many  prudent  and  well-managed  electric  railway 
companies,  conducting  the  same  character  of  business  over  and  along 
the  streets  of  other  cities,  it  is  negligent  where  it  knowingly  suffers 
a  wire  of  a  telephone  company  to  be  suspended  over  its  own,  in  a 
condition  likely  to  fall  across  its  own,  involving  danger  to  persona 
and  property  on  the  street,  without  providing  proper  safeguards; 
or  where,  after  the  fall  of  such  wire  across  its  own,  the  railroad 
company  allows  It  to  remain  in  that  condition.  (McKay  v.  Southern 
Bell  Teleph.  Co.,  59.) 

2.  ELECTRIC  WIRES— CONTACT  OF  TROLLEY  AND  TELE- 
PHONE  WIRES— NEGLIGENCE— WHAT  IS  NO  DEFENSE.- In 
a  joint  action  against  a  telephone  company  and  an  electric 
street  railroad  company,  for  damages  to  property  caused  by  contact 
with  a  telephone  wire,  which  had  broken  and  fallen  across  the  rail- 
road company's  trolley  wire,  thereby  becoming  charged  with  a 
dendly  current  of  electricity,  it  is  no  defense,  on  the  part  of  the 
railroad  company,  that  it  had  lawful  authority  to  construct  and  oper- 
ate its  road  with  the  motive  power  employed,  where  it,  with  knowl> 
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edge  that  a  frail,  weak,  Insecurely  fastened  telephone  wire,  liable  to 
fall  across  its  trolley  wire,  and  extend  to  the  ground,  charged  with  a 
deadly  current  of  electricity,  thus  imperiling  life  and  property  along 
the  highway,  was  maintained  by  the  telephone  company;  tools  no 
steps  to  avoid  destructive  consequences,  and  allowed  the  telephone 
wire,  after  it  had  fallen,  to  remain  lying  across  its  trolley  wire,  ex- 
tending to  the  ground,  thus  injuring  the  plaintiff's  property.  (Mc- 
Kay V.  Southern  Bell  Teleph.  Co.,  59.) 

3.  ELECTKIO  WIRES  —  NEGLIGENCE  —  INSUFFICIENT 
PLEA.— In  a  joint  action  against  a  telephone  company  and  an  elec- 
tric street  railroad  company  for  damages  to  property  caused  by  con- 
tact with  a  telephone  wire,  which  had  broken  and  fallen  across  the 
railroad  company's  trolley  wire,  thereby  becoming  charged  with  a 
deadly  current  of  electricity,  and  which  damages  were  alleged  to 
have  been  caused  by  the  defendants'  negligence,  a  plea  of  the  tele- 
phone company,  confessing  that,  after  the  telephone  wire  fell  across 
the  trolley  wire,  and  extended  to  the  ground,  charged  with  the  dan- 
gerous current  of  electricity,  both  defendants  allowed  it  to  remain 
In  that  condition,  causing  the  plaintiff's  injury,  is  insufficient,  and  a 
demurrer  to  It  should  be  sustained.  (McKay  v.  Southern  Bell  Teleph. 
Co.,  59.) 

4.  ELECTRIC  WIRES— NEGLIGENCE— PLEADING.— If  the 
complaint,  in  a  Joint  action  against  a  telephone  company  and  an 
electric  street  railroad  company,  for  damages  to  property  caused  by 
contact  with  a  telephone  wire,  which  had  brolien  and  fallen  across 
the  railroad  company's  trolley  wire,  thereby  becoming  charged  with 
a  deadly  current  of  electricity,  alleges  that,  known  to  the  defend- 
ants, the  wire  was  frail  and  weak,  not  securely  fastened  to  the 
poles,  and  was  liable  to  break  and  fall  across  the  trolley  wire,  and 
that  it  was  the  duty  of  the  defendants  to  so  maintain,  guard,  and 
protect  their  wires  as  to  prevent  such  an  occurrence,  a  plea  of  the 
telephone  company  that  its  wire  was  in  good  order  and  condition, 
and  properly  located  and  maintained,  is  not  a  denial  of  the  allega- 
tions 0(f  the  complaint.    (McKay  v.  Southern  Bell  Teleph.  Co.,  59.) 

See  Judgment,  1. 

ELECTRIC  WIRES. 
See  Municipal  Corporations,  17, 

ELEVATORS. 

1.  ELEVATORS.— THE  OBLIGATION  TO  PASSENGERS  IN 
ELEVATORS  or  to  persons  who  are  about  to  become  passengers 
thereon,  is  the  same  as  that  of  a  common  carrier  of  passengers, 
wliich  is  that  the  highest  degree  of  cnre  and  caution  must  be  exer- 
cised for  their  safety.    (Southern  Building  etc.  Assn.  v.  Dawson,  804.) 

2.  ELEVATORS,  LEAVING  OPEN  AND  UNATTENDED.— The 
owner  of  a  building  who  leaves  a  passencer  elevator  therein  open 
and  unattended  is  guilty  of  negligence,  and  if  a  person  enters  it  and 
is  injured,  the  owner  is  answerable,  if,  under  the  circumstances, 
such  person  was  not  guilty  of  contributory  negligence;  and  whether 
he  was  so  guilty  is  a  question  of  fact  for  the  jury  to  determine  under 
proper  instnictions  from  the  court.  (Southern  Building  etc.  Assn.  v. 
Dawson,  804.) 

EQUITABLE  ASSIGNMENT. 
See  Assignment. 

EQUITY. 
1.    EQUITY— "HE  WHO  SEEKS  EQUITY  MUST  DO  EQUITY." 

Equity  cannot  require  of  a  complainant,  as  a  condition  of  relief  to 
Which  he  is  otherwise  entitled,  the  performance  of  conditions  not 
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waiTanted  by  settled  principles  of  equity,  but  the  maxim  that  he 
who  seeks  equity  must  do  equity  may  be  applied  and  conditions  of 
relief  ijnposed  in  favor  of  defendant  in  many  eases  wliere  he  could 
obtain  no  independent  or  affirmative  relief.    (Martin  v.  Martin,  219.) 

2.  EQUITY— RELIEF  AGAINST  MISTAKE.— A  surety  on  the 
bond  of  a  defaulting  bank  cashier,  who,  laboring  under  a  mistake 
of  the  legal  effect  of  the  facts,  gives  his  notes  in  settlement  of  such 
defalcation,  is  not  entitled  to  a  redelivery  of  the  notes  to  him  unless 
the  parties  have  remained,  or  can  be  placed,  In  statu  quo.  (Fink  v. 
Farmers'  Bank,  746.) 

3.  EQUITY— RELIEF  AGAINST  MUTUAL  MISTAKE.— Equity 
cannot  grant  relief  in  cases  of  mutual  mistake  of  legal  rights,  where 
it  is  impossible  to  restore  both  parties  to  the  status  quo.  (Fink  v. 
Farmers'  Bank,  740.) 

4.  FRAUD,  PARTICEPS  CRIMINIS.— Equity  will  not  help  one 
guilty  of  fraud  against  another  guilty  in  the  same  transaction. 
(Stout  V.  Philijppi  Mfg.  Co.,  843.) 

5.  PRACTICE  IN  EQUITY.— Answers  and  other  pleadings,  ex- 
cept in  cases  of  injunction,  can  be  filed  only  at  the  rules  or  in  court, 
and  not  before  a  commissioner.  (First  Nat.  Bank  v.  Huntington  etc, 
Co.,  878.) 

See  Homestead,  3;  Insolvency,  1. 

EQUITY  OF  REDEMPTION. 
See  Mortgages,  1. 

ESTATES. 

1.  A  LIFE  TENANT  may  lawfully  mine,  sever,  and  convert  the 

mineral  from  land  into  personalty,  if  the  mines  were  open  when 
the  tenancy  for  life  was  created.    (Keen  v.  Bartlett,  884.) 

2.  LIFE  ESTATE,  RESERVING  IN  A  CONVEYANCE.— A 
grantor  may,  in  a  conveyance  creating  a  fee,  reserve  to  himself  the 
usufruct  of  the  property  for  his  life.    (Keen  v.  Bartlett,  884.) 

ESTOPPEL. 

1.  FRAUD— ESTOPPEL.— If  fraudulent  and  false  representa- 
tions are  made  with  the  knowledge  and  advice  or  upon  instruction  of 
the  party  seeking  to  take  advantage  thereof,  be  is  estopped  from  set- 
ting up  his  own  fraud,  and  parol  evidence  tliereof  is  admissible  to  es- 
tablish the  estoppel.    (Marston  v.  Kennebec  Ins.  Co.,  412.) 

2.  JUDGMENTS  AS  ESTOPPEL.— A  judgment,  to  be  conclu- 
sive as  an  estoppel,  must  have  been  rendered  upon  the  merits  of  the 
case,  and  the  same  subject  matter.    (Embden  v.  Lisheruess,  442.) 

3.  ESTOPPEL  BY  JUDGMENT  MUST  BE  MUTUAL,  and  a 
ward  or  cestui  que  trust  is  not  bound  by  a  judgment  unless  the  guar- 
dian or  trustee  is  also  bound.    (State  v.  Branch,  533.) 

4.  ESTOPPEL— MARRIED  WOMAN.— As  possession,  without  a 
lease,  does  not  create  an  estoppel,  a  married  woman  Ife  not  estopped 
to  deny  the  title  of  a  grantor  by  the  fact  that  she  is  in  possession  of 
the  land  with  her  husband,  who  is  the  grantee's  tenant,  where  she 
claims  no  estate  through,  bj',  or  under,  her  husband's  contract,  and 
Is  not  a  privy  In  estate  under  or  through  him.  (Shew  v.  Call,  678.) 
See  Insurance,  8;  Judgment,  6,  10;  I^andlord  and  Tenant,  3;  Munici- 
pal Corporations,  15;  Negotiable  Instruments,  1. 

EVIDENCE. 
1.  EVIDENCE.— A  WRITTEN  INSTRUMENT  may  be  shown  to 
be  void  by  parol  evidence;  and  it  may  be  thus  attacked  and  over- 
thrown for  fraud,  illecrality,  want  of  consideration,  or  other  vice  go- 
ing to  the  existence  of  the  contract.  (Marston  v.  Kennebec  Ins.  Co., 
412.) 
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2.  EVIDENCE  —  ENGINEER'S  ESTIMATE  —  ATTACK  FOR 
FRAUD  OR  MISTAKE.— An  engineer's  estimate  Is  presumed  to  be 
correct,  but  is  subject  to  attacli  for  fraud  or  mlstalie,  and  the  burden 
of  proof  is  upon  tbe  attacking  party.     (Baltimore  etc.  Ry.  Co.  v. 

Sclioles,  307.) 

3.  JUDGMENTS— EVIDENCE.— If  the  record  does  not  disclose 
the  precise  issues  raised  and  claims  cousidei'ed  and  whlcii  pass  into 
Judgment  in  the  action,  they  may  be  shown  by  parol  evidence.  (Emb- 
<len  V.  Lisherness,  442.) 

4.  NEGOTIABLE  INSTRUMENTS— SECOND  INDORSEMENT 
—PAROL  EVIDENCE  TO  VARY.— It  is  not  competent,  as  between 
a  second  indorser  and  a  subsequent  holder  of  the  note,  to  vary  the 
legal  effect  of  the  second  indorsement  by  parol  evidence,  whether 
the  holder  is  an  innocent  purchaser  or  not.    (Bowler  v.  Braun,  449.) 

5.  EVIDENCE— MODIFICATION  OF  WRITTEN  CONTRACT 
BY  PAROL.— The  rule  that  parol  evidence  cannot  be  received  to  con- 
tradict, add  to,  modify,  or  explain  a  written  contract  does  not  apply 
where  the  modification  Is  alleged  to  have  been  made  subsequent  to 
the  execution  of  the  writing.  Hence,  after  a  contract  has  been  re- 
duced to  writing,  the  parties  may,  before  a  breach  thereof,  make  a 
new  and  valid  contract,  not  In  writing,  either  annulling  the  former 
agreement  altogether,  or  adding  to,  subtracting  from,  vailing,  or 
<iualifying  its  terms.     (Harris  v.  Murphy,  656.) 

6.  EVIDENCE-CONFLICT  OF  LAWS.— THE  RULES  OF  EVI- 
DENCE IN  FORCE  IN  A  STATE  are  applicable  to  all  causes  tried 
tlierein,  whether  the  cause  of  action  arose  within  or  without  the 
state,  and  whether  the  parties  thereto  are  residents  or  nonresidents. 
{Pennsylvania  Co.  v.  McCann,  695.) 

7.  EVIDENCE.— STATUTES  OF  ANOTHER  STATE  must  be 
pleaded  and  proved  as  any  other  fact.  The  courts  will  not  take  ju- 
dicial notice  of  them.     (Schultz  v.  Howard,  470.) 

8.  EVIDENCE— LAWS  OF  ANOTHER  STATE— PRESUMP- 
TION.—In  the  absence  of  an  allegation  to  the  contrary,  a  court 
will  assume  that  the  law  of  another  state  is  the  same  as  the  law  of 
this  state.    (Schultz  v.  Howard,  470.) 

9.  EVIDENCE— PHOTO-LITHOGRAPHIC  COPIES  of  a  party'8 
signature,  the  originals  of  which  cannot  be  produced,  are  not  admis- 
sible to  prove  the  genuineness  of  a  signature  purporting  to  be  that 
of  the  same  person,  in  the  absence  of  preliminary  proof  that  such 
copies  are  exact  and  accurate  in  all  respects,  and  the  affidavit  of  the 
custodian  of  the  originals  that  such  copies  are  a  true  and  literal 
exemplification  of  the  originals  is  not  sufficient.  (Geer  v.  Missouri 
Lumber  etc.  Co.,  489.) 

See  Witnesses,  1-5. 

EXECUTION. 
EXEMPTION  OF  WAGES.-Uuder  a  statute  exempting  from 
execution  or  attachment  the  wages  of  any  mechanic  or  laboring  man, 
one  employed  to  puddle  iron  at  a  specified  rate  per  ton,  and  who  is 
required  to  commence  and  quit  work  at  specified  hours,  is  entitled 
to  hold  as  exempt  moneys  due  him  for  such  work.  (Adeock  v. 
Smith,  810.) 

See  Homesteads,  1. 

EXECUTORS  AND  ADMINISTRATORS. 
1.    EXECUTORS  AND  ADMINISTRATORS— PROBATE  SALES 
—JURISDICTION— COLLATERAL  ATTACK.— In  proceedings  in  a 
PTo>jate  court  to  sell  real  estate  for   the  payment  of   a  decedent's 
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debts,  the  court  must  be  satisfied  Independent  of  the  facts  stated  Id 
the  petition,  before  mailing  an  order  of  sale,  that  there  are  unpaid 
debts  properly  chargeable  upon  the  real  estate  of  the  decedent,  and 
that  the  real  estate  described  in  the  i>etltJon  is  bound  by. the  lien  of 
such  debts,  and  that  it  is  necessary  to  have  recourse  to  the  land  ta 
pay  them,  otherwise  the  sale  is  unauthorized  and  subject  to  collateral 
attack.    (Smith  v.  Wildman,  760.) 

2.  EXECUTORS  AND  ADMINISTRATORS— PROBATE  SALES 
— COLLATERAL  ATTACK.— xVn  unauthorized  decree  of  a  probate 
court  for  the  sale  of  a  decedent's  lauds  is  not  valid  until  reversed 
in  tlie  regular  course  of  appeal,  but  may  be  attacked  in  a  collateral 
suit  by  or  against  any  party  claiming  under  that  decree.  (Smith 
V,  Wildman,  760.) 

3.  EXECUTORS  AND  ADMINISTRATORS— PROBATE  SALES 
—CAVEAT  EMPTOR.— The  rule  of  caveat  emptor  applies  to  probate 
sales  and  disappointment  in  the  title  is  no  ground  for  relief.  The 
purchaser  is  bound  to  see  that  the  proceedings  are  sutficiently  regu- 
lar to  authorize  the  sale.    (Smith  v.  Wildman,  760.) 

4.  EXECUTORS  AND  ADMINISTRATORS— PROBATE  SALES 
—STATUTE  OF  LIMITATIONS.— An  administrator's  sale  of  the 
real  estate  of  a  decedent  directed  by  the  probate  court  for  the  pay- 
ment of  liis  debts  burred  bv  tlie  statute  of  limitations  is  null  and 
void.    (Smith  V.  Wildman,  760.) 

EXEMPTION. 
See  Execution;  Partnership,  1 

EX  PARTE  CERTIFICATES. 
See  Depositions. 

EXPECTANCIES. 
EXPECTANCIES— SALE  OR  ASSIGNMENT  OF,  BY  HEIR. 
A  naked  possibility  or  contingency,  not  founded  upon  a  right  or 
coupled  with  an  interest,  cannot  be  assigned  or  sold.  Hence,  th& 
naked  possibility  or  expectancy  of  an  heir  to  inherit  his  ancestor'^ 
estate  is  not  the  subject  of  sale  or  assignment,  and  such  a  contract, 
if  made,  is  not  enforceable,  either  at  law  or  in  equity,  upon  the  an- 
•cestor's  death.    (McCall  v.  Hampton,  335.) 

FALSE  REPRESENTATIONS. 
See  Fraud,  1,  2. 

FIDELITY  INSURANCE. 
See  Insurance,  12-15 

FOREIGN  CORPORATIONS. 
See  Taxes. 

FORGERY. 
See  Negotiable  Instruments,  1, 

FORMER  ACQUITTAL. 
FORAfFR  ACOUITTAL.  PLEA  OF  WHEN  INSUFFICIENT 
AND  T>i:MURT{ABLE.-If  one  Is  in^fictod  for  an  assault  with  Intent 
to  nnnder.  a  plea  of  former  af-nuittal  unrler  an  indictment  charging 
him  with  the  murder  of  a  different  person,  where  the  assault  and 
klllinc:  charsrod  wore  done  at  the  same  time  and  place.  Is  not  good, 
unl'-ss  it  pasitivply  and  clearly  alleges  that  there  was  but  one  act 
OT  blow  which  resulted  In  the  crimes  alleged;  and  the  plea  Is  demur- 
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rable  If  snch  allegatfon  of  the  main  fact  Is  so  made  that  It  must  be 
taken  as  a  matter  of  Inference.    (Gunter  v.  State,  17.) 

FRAUD. 

1.  FRAUD  —  FALSE  REPRESENTATIONS  —  MATTERS  OF 
OPINION.— Statements  made  by  an  owner  to  induce  another  to  pur- 
chase mining  stoclt,  to  the  effect  that  the  mine  was  rich  in  silver, 
would  pay  a  dividend  of  from  twenty  to  one  hundred  per  cent,  and 
that  there  was  enough  ore  on  the  dump  to  pay  the  par  value  of  the 
etock,  are  matters  of  opinion,  and,  though  false,  do  not  constitute 
fraud.     (Crocker  t.  Manley,  196.) 

2.  FRAUD.— FALSE  REPRESENTATIONS  TO  CONSTITUTE 
FRAUD  must  relate  to  a  material  fact,  and  be  made  with  knowl- 
edge of  their  falsity  and  with  an  intent  that  they  shall  be  acted 
upon,  and  they  must  be  acted  upon  by  another,  to  his  injury,  under 
a  reasonable  belief  that  they  are  true.    (Crocker  v.  Manley,  196.) 

3.  FRAUD— RESCISSION.— If  a  purchaser,  before  making  a  con- 
tract lor  tiie  purchase  oi.  mining  stock,  personully  vi.siib  and  exam- 
ines the  mine,  he  cannot  rescind  his  contract  of  purchase  on  the 
ground  of  false  representations  made  by  the  vendor  as  to  the  value 
ctf  the  mine.    (Crocker  v.  Manley,  196.) 

4.  EVIDENCE  OF  FRAUD  OR  MISTAKE— BURDEN  OF 
PROOF. — A  party  having  the  burden  of  proof  to  show  fraud  or  mis- 
take must  show  it  by  a  preponderance  of  the  evidence,  but  ne  is  not 
required  to  "establish  it  beyond  any  doubt."  (Baltimore  etc.  Ry.  Co. 
V.  Sc'holes,  307.) 

See  Equity,  4;  Estoppel,  1;  Evidence,  2;  Lis  Pendens,  4. 

FRAUDULENT  CONVEYANCES. 
See  Marriage  and  Divorce,  2,  4. 

GARNISHMENT. 
See  Attachment. 

GAS  MINES. 
See  Landlord  and  Tenant,  5. 

GOODWILL. 
GOODWILI^WHAT  IS  SI:B.3ECT  OF  SALE.— One  who,  by 
bis  skill  and  industry,  builds  up  a  business,  acquires  a  property,  at 
least  in  the  goodwill  of  his  patrons,  which  Is  the  product  of  his  own 
efforts;  and  his  right  of  competition,  to  the  full  extent  of  the  field 
from  which  he  derives  his  profit,  and  for  a  reasonable  length  of  time, 
is  a  subject  of  sale.    (Kramer  v.  Old,  650.) 

GUARDIAN  AND  WARD. 

1.  GUARDIAN  AND  WARD— DISCHARGE  OF  GUARDIAN. 
WHAT  IS.— Within  the  meaning  of  a  statute  of  limitations  provid- 
ing that  no  action  can  be  maintained  on  any  bond  given  by  a  guar- 
dian, unless  commenced  within  three  years  from  his  discharge  or 
removal,  the  death  of  the  ward  must  be  treated  as  the  discharge  of 
the  guardian,  and  therefore  an  action  against  the  latter's  suretios 
must  be  commenced  within  three  years  atter  snch  death.  (Berkin 
V.  Marsh,  565.) 

2.  GUARDIAN  AND  WARD  —  MISAPPROPRIATION  OF 
TRUST  FUNDS— ESTOPPEL  AGAINST  WARD— LIABILITY  OF 
SURETIES.— If,  when  a  ward  attains  jnajority,  his  guardian,  on  his 
final  accounting  as  such,  and  on  the  petition  of  the  ward.  Is  appoint- 


!).jO  Index. 

f  d  ti-ustee  of  the  fund  held  as  guardian,  and  receipts  for  It  ojb  trns* 
tee,  and  such  proceedings  are  ratified  by  the  ward,  who  afterward^ 
as  cestui  que  trust,  receipts  for  money  received  fi-om  such  trustee 
as  trustee,  the  cestui  que  trust  is  estopped,  as  against  the  sureties 
on  the  guardian's  bond,  from  claiming  that  he  did  not  transfer  the 
trust  fund  to  himself  as  trustee,  especially  if,  at  the  time  of  his  final 
settlement  as  guardian,  he  was  possessed  of  property  out  of  which, 
by  proper  diligence,  he  could  have  transferred  the  trust  funds  to 
himself  as  trustee.     (State  v.  Branch,  533.) 

3.  GUARDIAN  AND  WARD  —  MISAPPROPRIATION  OF 
FUNDS— LIABILITY  OF  SURETIES.— The  use  by  a  guardian  la 
his  private  business  of  the  funds  of  his  ward  is  a  misapplication 
thereof,  creating  a  breach  of  his  bond  for  which  his  sureties  are 
liable;  and  if,  when  the  ward  becomes  of  age,  such  guardian  is  ap- 
pointed trustee  of  the  funds  held  as  guardian  and  gives  a  receipt 
therefor,  the  fact  of  his  solvency  at  that  time  does  not  relieve  his 
sureties  as  guardian  from  liability,  unless  the  ward's  money  was 
then  actually  on  hand,  or  the  amount  was  actually  thereafter  with- 
drawn from  his  business,  and  talieii  in  charge  in  his  capacity  as 
trustee.    (State  v.  Branch,  533.) 

4.  GUARDIAN  AND  WARD— MISAPPLICATION  OF  FUNDS- 
LIABILITY  OF  SURETIES.— If,  upon  a  ward  attaining  majority, 
his  guardian  is  appointed  trustee  of  the  ward's  funds  then  in  his 
hands,  the  neglect  on  the  part  of  the  guardian  to  talie  into  his  hands, 
as  trustee,  the  trust  funds  creates  a  liability  on  the  part  of  his  sure- 
ties on  his  bond  as  trustee  for  losses  thereby  incurred,  but  does  not 
relieve  his  sureties  as  guardian  from  liability  far  misapplication  of 
funds  while  he  was  guardian.    (State  v.  Bianeh.  533.) 

5.  GUARDIAN  AD  LITEM  —  APPOINTMENT  DURING  A 
TRIAL.— If  it  appears  on  the  trial  of  an  action  brought  by  a  minor 
by  his  guardian  ad  litem  that  the  appointment  of  such  guardian 
was  irregular  and  void,  the  court  may  then  and  there  permit  another 
petition  to  be  filed,  and  malie  another  order  appointing  such  guar- 
dian, and  the  trial  may  then  proceed.  (Foley  v.  California  Horseshoe 
Co.,  87.) 

Bee  Judgment,  3. 

HOMESTEAD. 

1.  HOMESTEAD,  EXEMPTION  OF  AGAINST  STATE,  PROM 
EXECUTION.— A  homestead  is  not  liable  to  execution  on  a  judg- 
ment for  the  expenses  of  Iveeping  the  debtor's  wife  in  one  of  the  lu- 
natic asylums  of  the  commonwealth.  (Central  Kentucky  Lunatie 
Asylum  v.  Craven,  323.) 

2.  HOMESTEAD— ABANDONMENT.— If  a  man's  wife  Is  ad- 
judged a  lunatic  while  the  family  is  occupying  and  claiming  prop- 
erty as  a  homestead,  the  fact  that  the  husband,  after  the  confine- 
ment of  his  wife  in  the  asylum,  slept  at  his  father's  house  part  of 
the  time,  and  took  his  meals  there  all  the  time,  is  not  an  act  of  aban- 
donment of  the  homestead.  (Central  Kentucky  Lunatic  Asylum  v.. 
Craven,  323.) 

3.  HOMESTEAD— HUSBAND'S  CONVEYANCE  OF  RIGHT 
OF  WAY  OVER,  IS  VOID,  UNLESS  WIFE  JOINS.— A  husband 
cannot,  without  the  consent  of  his  wife,  grant  or  alienate  a  right  of 
way  for  a  railroad  across  land  owned  by  him  and  occupied  as  a 
homestead  by  his  family.  Such  a  conveyance,  made  by  him,  without 
her  consent,  by  an  instrument  in  writing,  in  which  she  does  not  join. 
Is  a  nullity  and  works  no  estoppel  against  the  husband.  (McGhee  r* 
"Wilson,  72.) 
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HUSBAND  AND  WIFE. 

1.  FRAUDULENT   TRANSFER   BY  HUSBAND  BEFORE 

MARRIAGE.--If  a  man,  after  an  agreement  to  marry  a  woman  and 
their  assumption  of  the  relations  of  husband  and  wife,  voluntarily 
transfers  his  property  to  defeat  her  rights,  and  subsequently  mar- 
ries and  deserts  her,  she,  in  a  suit  against  him  for  maintenance,  is 
entitled  to  have  such  transfer  declared  fraudulent  and  void  as 
against  her.    (MuiTay  v.  Murry,  97.) 

2.  FRAUDULENT  TRANSFERS  BY  HUSBAND,  ATTACK  UP- 
ON BY  WIFE.— A  wife  entitled  to  maintain  a  suit  against  her  hus- 
band for  maintenance  may,  as  an  incident  thereto,  attack  and  liave 
declarcHl  void  as  against  her  a  transfer  of  his  property  made  by 
him  for  the  purpose  of  defeating  her  right  to  maintenance.  (Murray 
V.  Murray,  97.) 

3.  EQUITY— CANCELLATION  OF  DEED— ACTION  BY  WIFE. 
If  the  lands  of  both  husband  and  wife,  mortgaged  to  secure  his  debt, 
have  been  sold  and  conveyed  without  authority  of  law.  she  nlone 
may,  witliout  joining  him,  maintain  an  action  to  cancel  the  deed, 
both  as  to  her  own  land  and  his.    (Shew  v.  Call.  678.) 

4.  MORTGAGE  BY  HUSBAND  AND  WIFE— MARSHALING 
SECURITIES.— If  a  married  woman  executes  jointly  with  her  hus- 
band a  mortgage  ou  laud,  owned  in  part  by  him  and  in  part  by  her. 
to  secure  his  debt,  the  husband's  land  should  be  first  made  liable  and 
first  sold.  In  exoneration  of  the  wife's  land.    (Shew  v.  Call,  678.) 

5.  AGENCY— HUSBAND  AND  WIFE.— If  a  husband  has  the 
general  management  of  his  wife's  property,  and,  with  her  knowl- 
edge, orders  lumber  which  is  used  in  the  repair  of  buildings  upon  her 
land,  she  cannot  repudiate  that  particular  act  performed  for  her 
benefit  within  the  scope  of  that  authority  or  management,  simply 
on  the  ground  that,  in  that  instance,  the  act  of  her  agent  was  not 
In  harmony  with  her  private  opinion  or  wishes,  especially  when 
her  objections  are  not  made  known  to  the  party  furnishing  the 
lumber.    (Maxcy  Mfg.  Co.  v.  Burnham,  43G.) 

6.  AGENCY— HUSBAND  AND  WIFE.— If  a  husband  has  the 
general  management  of  his  wife's  property,  and,  with  her  knowledge, 
orders  lumber  which  is  used  in  the  erection  or  repair  of  buildings 
upon  hpr  land,  a  jury  is  justified  in  finrling  that  the  husband  acted 
as  the  agent  of  his  wife.    (Maxcy  Mfg.  Co.  v.  Burnham,  436.) 

7.  AGENCY— HUSBAND  AND  WIFE.— A  wife  is  liable 'for  ma- 
terial which  goes  into  her  dwelling-house,  when  such  material  is 
sold  and  delivered  to  the  husband  upon  his  credit  under  the  belief 
that  he  is  the  owner  of  the  house,  and  it  subsequently  appears  that 
he  was  acting  merely  as  the  agent  of  his  wife.  (Maxcy  Mfg.  Co,  v. 
Burnham,  436.) 

8.  HUSBAND  AND  WIFE— ACTION  FOR  LOSS  OF  WIFE'S 
SERVICES  AND  COMPANIONSHIP.— One  who  injures  another, 
eitlier  in  his  rights,  property,  or  reputation,  is  liable  in  damages  to 
the  extent  of  that  injury.  Hence,  as  a  husband  is  entitled  to  the  ser- 
vices and  companionship  of  his  wife,  one  who  willfully  joins  with  her 
in  doing  an  act  which  deprives  her  husband  of  her  services  and  of 
her  companionship  is  liable  to  the  husband  in  damages  for  his  con- 
duct.   (Holleman  v.  Harward,  672.) 

9.  HUSBAND  AND  WIFE— ACTION  FOR  INJURY  TO  HTM 
CAUSED  BY  SELLING  LAUDANUM  TO  HER.— If  a  dmggi.st  per- 
sistently sells  opium  in  the  form  of  laudanum,  in  large  quantities,  to 
a  man's  wife,  without  heed  to  the  wamings  and  protests  of  her  hus- 
band, who  is  trying  to  break  up  her  habit  of  using  the  drug,  which 
habit  is  just  being  formed,  knowing  that  she  uses  it  as  a  beverage  to 
the  great  injury  of  her  health,  and  the  serious  impairment  of  her 


'952  Itn)EX. 

mental  faculties,  thus  causing  a  loss  to  the  husband  of  her  compan- 
ionship and  services,  the  wrongdoer  is  liable  to  the  husband,  m  dam- 
ages, for  the  injuries  so  sustained.     (Holleman  v.  Harward,  672.) 
See  Cotenancy,  1;  Homestead,  3;  Receivers,  2. 

IDEM  SONANS. 
See  Taxes.  11. 

IGNORANCE. 
See  Limitations  of  Actions,  5. 

INDICTMENT. 
INDICTMENT  —  AME^Dx^ii!.^T  —  SUBSEQUENT  PLEA.— 
If  an  indictment  is  amended  in  open  court,  at  the  instance  of  defend- 
ant, and  with  his  consent,  and  he  subsequently  pleads  thereto  and 
goes  to  trial  without  objection  until  after  verdict,  this  action  binds 
him,  and  it  would  be  a  fraud  on  the  court  if  it  did  not.  (State  v.  Cody 
<i92.) 

INDORSEMENT. 
See  Evidence,  4. 

INFANTS. 

1.  INFANTS— RATIFICATION  OF  MORTGAGE  CONTRACT 
BY  RETENTION  OF  LAND.— If  an  infant  borrows  a  large  sum  of 
luooey,  iind  gives  a  mortgage  on  land  as  security,  and  uses  a  part  of 
the  money,  as  provided  in  the  application  for  the  loan,  to  pay  off  the 
purchase  price  of  a  part  of  the  land,  which  was  an  encumbrance  or 
lien  thereon,  such  land  will  be  treated  as  the  specific  consideration 
received  by  the  infant  for  the  mortgage  contract  to  the  extent  of 
the  amount  advanced  for  the  purpose  of  paying  ofiC  such  lien;  and 
the  retention  of  the  land  by  the  infant,  after  attaining  majority, 
using,  claiming,  and  enjoying  it,  for  nearly  two  years  after  minority 
has  ceased,  constitutes  not  only  a  ratification  of  the  purchase  of  a 
part  of  the  land,  but  an  entire  ratification  of  the  mortgage  contract, 
rendering  it  a  binding  obligation  for  the  whole  amount  of  the  mort- 
gage debt.    (American  etc.  Mortgage  Co.  v.  Dyltes,  38.) 

2.  INFANTS— CONTRACTS— RATIFICATION  BY  MARRIED 
WOMAN. — As  a  married  woman  has  a  constitutional  right  to  pur- 
chase property,  she  may  ratify  a  purchase  previously  made.  Hence, 
if  she,  tliough  married,  malics  a  purchase  of  land  during  her  in- 
fancy, the  fact  of  her  coverture  does  not  affect  a  ratification  made 
by  her  after  her  minority  ceases.  (American  etc.  Mortgage  Co.  v. 
Dylces,  38.) 

3.  INFANTS  —  CONTRACTS  —  RATIFICATION  OR  DISAF- 
FIRMANCE— ENTIRETY  OF  CONTRACT.— The  contract  of  an  in- 
fant must  be  avoided  or  afhi-med  as  an  entirety.  There  is  no  such 
thing  as  a  partial  ratification  of  such  a  contract;  and,  if  the  infant, 
upon  attaining  his  majority,  has  effectually  ratified  it  in  part,  such 
ratification  will  bo  treatetl  as  imparting  validity  and  binding 
efficacy  to  the  entire  contract  and  to  all  its  terms.  (American  etc. 
Mortgage  Co.  v.  Dykes.  38.) 

4.  INFANTS  —  CONTRACTS  —  RATIFICATION  —  ACTS 
AMOUNTING  TO.— An  infant  may  ratify  his  contract  either  by 
express  promise,  or  by  such  affirmative  acts  as  selling,  mortgaging, 
or  converting  to  his  own  use,  after  attaining  majority,  the  property 
purchased  or  procured,  or  by  paying  the  interest  on  the  debt  con- 
tracted. A  retention  and  enjoyment,  after  attaining  majority,  of 
the  property  purchased,  as  owner  will,  also,  In  the  abseuee  of  dis- 
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Bent,  within  a  reasonable  time,  operate  as  a  complete  ratification. 
(Araericau  etc.  Mortgage  Co.  v.  Dykes,  38.) 

5.  l.NFANTS— CON  TK  ACTS— RATIFICATION  BY  ACQUIESi 
€ENCE.— If  an  infant,  after  reaching  majority,  still  retains  what  he 
received  by  virtue  of  his  contract  made  during  minority,  or  a  sub- 
stantial portion  thereof,  or  the  proceeds  thereof,  time  becomes  an 
Important  element,  and  he  must,  within  a  reasonable  ttme,  under  all 
the  circumstances,  give  notice,  in  an  appropriate  manner,  of  his 
election  to  disathrm  his  contract.  If  he  does  not  do  so,  but  retains 
the  thing  recefred,  using  and  enjoying  It  as  owner,  his  conduct  will 
be  a  ratification  by  acquiescence.  (American  etc.  Mortgage  Co.  v. 
Dykes,  38.) 

6.  INFANTS  —  CONTRACTS  —  RATIFICATION— SILENT  AC- 
QUIESCENCE.— If  an  infant  has  parted  with  property,  or  has  used 
or  consumed,  during  minority,  all  of  the  consideration  received  by 
him,  under  a  contract  made  by  him  during  his  minority,  delay  in 
making  his  election  will  neither  benefit  him  nor  injure  others,  be- 
cause he  retains  nothing  and  need  restore  nothing.  Hence,  under 
the  circumstances,  silent  acquiescence,  unconnected  with  affirmative 
acts,  for  any  period  short  of  the  statutory  bar,  when  there  is  room 
for  the  operation  of  the  statute,  does  not  amount  to  a  ratification. 
(American  etc.  Mortgage  .Co.  v.  Dykes,  38.) 

7.  INFANTS  —  CONTRACTS— AVOIDANCE  OF— REQUIRING 
ACCOUNT  OF  CONSIDERATION.— If  an  infant,  upon  arriving  at 
the  age  of  majority,  seeks  relief  in  equity  from  his  contract,  or 
sues  at  law  to  recover  what  he  parted  with,  or  Interposes  his  dis- 
ability as  a  defense  to  an  action  at  law  or  In  equity,  he  may  be 
required,  on  demand  or  suit,  to  account  for  so  much  of  the  consider- 
ation as  he  retains  and  holds  at  the  time  he  reaches  the  age  of 
twenty-one.     (American  etc.  Mortgage  Co.  v.  Dykes,  38.) 

8.  INFANTS  —  CONTRACTS  —  AVOIDANCE  OF,  NECESSITY 
OF  RESTORING  CONSIDERATION.— If  an  infant,  upon  reaching 
his  majority,  yet  retains  what  he  received  by  virtue  of  his  contract, 
■or  any  substantial  portion  thereof,  or  the  proceeds  thereof,  he  can- 
not disaffirm  or  repudiate  his  contract  without  restoring  or  abandon- 
ing to  the  use  of  the  other  party  that  which  remains  in  his  posses- 
sion of  the  consideration  received.  (American  etc.  Mortgage  Co.  v. 
Dykes,  38.) 

9.  INFANTS  —  CONTRACTS  —  AVOIDANCE  OF,  WITHOUT 
RESTORING  CONSIDERATION.— An  infant,  upon  arriving  at  ma- 
jority, may  avoid  his  contract,  though  he  has,  during  minority, 
wasted  or  consumed  the  consideration  received  for  It.  (American  etc. 
Mortgage  Co.  v.  Dykes,  38.) 

10.  INFANTS  —  CONTRACTS  —  RATICATION  OR  DISAF- 
FIRMANCE.—The  contract  of  an  Infant,  whether  executed  or  ex- 
■ecutory,  being  merely  voidable  and  not  void,  may,  upon  his  arriv- 
ing at  maiority,  be  repudiated  by  him.  or  may  he  ratified  and  con- 
firmed, witliout  any  new  consideration,  when  his  minority  ceases. 
< American  etc.  Mortgage  Co.  v.  Dykes,  38.) 

11.  INFANTS  —  CONTRACTS  —  RATIFICATION— PLAINTIFF 
MUST  PLEAD  ACTS  OF.— If  infancy  is  pleaded  as  a  defense  to  a 
bill  to  foreclose  a  mortgage,  which  merely  alleges  the  execution  of 
the  mortgage,  and  the  default,  the  complainant  is  not  entitled  to  a 
■decree  on  the  ground  of  ratification,  unless  he  amends  his  bill,  and 
pleads  the  facts  constituting  the  ratification  relied  on  to  avoid  such 
defense.     (American  etc.  Mortgage  Co.  v.  Dykes,  38.) 

12.  INFANTS— RATIFICATION  OF  SEP.\RATE  CONTRACTS. 
If  an  Infant  borrows  money,  an  agreement  to  pay  a  loan  company  a 
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commission  for  securing  the  loan  is  not  ratified,  after  the  Infant  at- 
tains majority,  by  a  ratification  of     the  contract  made  with   the 
lender,  at  a  different  time,  as  the  two  are  separate  and  distinct  con- 
tracts.    (American  etc.  Mortgage  Co.  v.   Dylces,  38.) 
See  Parent  and  Child. 

INJUNCTIONS. 

1.  AN  INJUNCTION  AGAINST  THE  USE  OF  A  STREET  BY 
AN  ELEVATED  RAILWAY  will  not  be  granted  at  the  instance  of  an 
owner  of  abutting  property,  though  consent  to  such  us"^  has  not  been 
pix)perly  granted  by  the  municipal  authorities.  If  the  injury  done 
to  the  complainant  is  capable  of  being  estimated  in  money,  and  is 
recoverable  by  an  action  at  law,  he  must  resort  to  that  remedy.  Irt 
siicli  an  action,  a  single  recovery  can  be  had  for  the  whole  damages, 
present  and  future.    (Doane  v.  Lake  Street  etc.  Ry.  Co.,  265.) 

2.  AN  INJUNCTION  IN  FAVOR  OF  A  PROPERTY  OWNER 
AGAINST  THE  ADDITIONAL  USE  OF  A  STREET  for  an  ele> 
vated  street  railway  will  not  be  issued  where  the  right  to  construct 
such  railway  has  been  granted  by  a  city.  If  a  property  owner  has 
any  remedy,  it  is  only  by  an  action  at  law  to  recover  damages. 
(Doane  v.  Lake  Street  etc.  Ry.  Co.,  265.) 

3.  INJUNCTION— CONTRACT  IN  PARTIAL  RESTRAINT  OF 
TRADE— WHO  WILL  BE  PROHIBITED— CORPORATIONS.— If 
several  persons  engaged  in  business,  at  a  certain  place,  sell  It,  and 
agree  not  to  engage  in  the  same  business,  at  that  place,  but  subse- 
quently join  with  other  persons  in  forming  a  corporation  to  engage 
in  such  business,  at  the  place  named,  it  is  only  the  prohibited  par- 
ties to  the  original  contract  who  will  be  enjoined  from  engaging  in, 
or  from  taking  stock  in,  or  assisting  in,  the  organization  of  such  cor- 
poration.    (Kramer  v.  Old,  650.) 

4.  INJUNCTION— CONTRACT  IN  PARTIAL  RESTRAINT  OF 
TRADE  —  RETAINING  CONSIDERATION  —  CORPORATIONS.— 
If  the  owners  of  a  business  sell  it,  and  have  presumably  received  ita 
full  value,  and  which  business  is  protected  by  their  own  agreement 
against  their  own  competition,  equity  will  not  allow  them,  with  the 
price  in  their  pockets,  to  evade  their  contract  under  the  thin  guise 
of  becoming  the  chief  stockholders  in  a  company  organized  to  do 
what  they  cannot  lawfully  do  as  individuals.    (Kramer  v.  Old,  650.) 

INSANE  PERSONS. 

1.  INSANE  PERSONS— NEGOTIABLE  INSTRUMENTS.— Tbe 
purchaser  of  a  negotiable  instrument  executed  by  an  insane  person 
is  chargeable  with  knowledge  of  his  insanity,  and  stands  in  no 
better  a  position  than  the  original  payee  who  took  the  paper  with 
knowledge  of  the  incapacity  of  the  maker.    (Hosier  v.  Beard,  720.) 

2.  INSANE  PERSON,  CONSIDERATION  FOR  CONTRACT  OF 
—PRESUMPTION.— No  matter  what  is  the  form  of  the  contract  of 
an  insnne  person,  it  cannot  impose  on  him  the  burden  of  proving 
want  of  consideration.     (Hosier  v.  Beard,  720.) 

3.  INSANITY,  BURDEN  OF  PROVING.-Plalntiff  suing  upon  a 
negotiable  Instrument  or  other  contract  made  by  an  Insane  person 
must  assume  the  burden  of  proving  that  it  was  given  for  necessa- 
ries, or  during  a  lucid  interval,  or  while  the  insane  person  was  ap- 
parently of  sound  mind  and  not  known  to  be  otherwise,  and  for 
property  purchased  by  him  under  a  fair  and  bona  fide  contract,  and 
which  he  has  received  and  fully  enjoyed,  so  that  the  parties  can  n» 
longer  be  put  in  statu  quo.    (Hos'ler  v.  Beard,  720.) 

4.  INSANITY  IS  USUALLi  A  BAR  TO  AN  ACTION  upon  ni* 
executory  contra-zt  If  existing  when  it  was  entered  into.  (Hosier  v. 
Beard,  720.) 
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5.  LUNATICS.— IF  A  NEGOTIABLE  INSTRUMENT  Is  Indorsed 
by  a  person  while  sane,  and,  upon  its  falling  due  and  after  he  had 
become  insane,  he  indorses  another  note  given  in  renewal,  the  first 
note  thereupon  being  surrendered  and  canceled,  he  is  liable  upon 
tlie  second  indorsement,  if  the  payee  of  the  note  has  no  notice  of  the 
infirmity  of  tlie  indorser.    (Bank  v.  Sneed,  788.) 

6.  LUNATICS.— A  CONTRACT  of  a  lunatic  will  not  be  set  aside 
where  it  is  entered  into  in  good  faith,  without  fraud  or  imposition^ 
for  a  valuable  consideration,  wicliout  notice  of  the  inlirmlty,  and  haa. 
been  so  far  executed  that  the  parties  cannot  be  restored  to  their 
original  position.    (Bank  v.  Sneed,  788.) 

See  Marriage  and  Divorce,  8. 

INSOLVENCY. 

1.  INSOLVENCY— EQUITY.— In  the  allowance  of  debts  and 
claims  in  bankruptcy  and  insolvency,  the  court  proceeds  upon  prin- 
ciples that  are  equitable  in  their  character.  (In  re  Brockway  Mfg. 
Co..  401.) 

2.  JUDGMENTS  PENDING  INSOLVENCY  PROCEEDINGS. 
If,  after  proceedings  in  insolvency  have  been  instituted,  judgment  i» 
recovered  upon  a  debt  provable  under  those  proceedings,  the  origi- 
nal debt  is  thereby  merged  in  the  judgment  so  far  as  to  defeat  any 
claim  for  an  allowance  under  it  against  the  insolvent  estate;  and  the 
judgment  Is  not  provable  against  the  estate  of  the  debtor  because 
it  did  not  exist  at  the  time  of  the  Initiation  of  the  insolvency  pro- 
ceedings.   (Emery,  Appellant,  440.) 

See  Banks^  11. 

INSTRUCTIONS. 

1.  JURY  TRIAL.— INSTRUCTIONS  to  a  jury,  on  the  trial  of  an 

action  by  a  minor  employs  to  recover  for  injuries  alleged  to  have 
been  received  from  the  sudden  starting  of  a  machine,  and  which 
speak  of  dangerous  machinery,  are  not  erroneous  as  assuming  the 
fact  that  the  machine  which  inflicted  the  injury  was  dangerous,  if 
11  was  of  a  class  which,  according  to  common  knowledge,  must  be 
dangerous  while  in  motion.    (Foley  v.  California  Horsesboe  Co.,  87.> 

2.  JURY  TRIAL,  HARMLESS  ERROR  IN  INSTRUCTIONS.— 
An  instruction  stating  the  law  too  strongly  as  against  the  defendant 
do<^s  not  entitle  him  to  a  reversal,  if.  under  7io  pvnper  instruction, 
jiid :!;ment  could  have  been  given  In  Ms  favor.    (Lake  v.  Hanco  k,  159.) 

3.  INSTRUCTIONS.— REQUESTS  for  improper,  argumentative, 
and  confusing  instructions  are  properly  refused.  (Bracken  v.  State» 
23.) 

4.  INSTRUCTION  —  ASSUMING  CREDIBILITY  OF  EVI- 
DENCE.— A  charge  which  assumes  the  credibility  of  evidence  is 
erroneous.  Hence,  upon  the  issue  as  to  whether  premises,  in  which 
a  burial  was  had,  had  been  dedicated,  it  is  erroneous  for  the  court, 
of  its  own  motion,  to  instruct  the  jury  that  the  undisputed  evidence 
shoAvs  that,  prior  to  the  interment,  such  premises  had  been  dedi- 
cated by  the  defendant  for  burial  purposes.  (Bessemer  Land  etc.  Co. 
V.  Jenkins,  26.) 

5.  INSTRUCTIONS— SINGLING  OUT  A  WITNESS.— A  court 
mu.st  not  single  out  a  witness,  where  the  testimony  is  conflicting,  and 
direct  the  jury  to  find  according  to  his  evidence;  but  a  witness  is 
not  "singled"  out,  in  the  offensive  sense  of  that  word,  where  the  jury 
is  charged  that,  if  they  believe  he  told  the  truth,  and  that  a  fact  Is 
as  testified  to  by  him,  they  should  find  for  the  plaintiff;  but,  if  they 
do  not  believe  so.  and  do  believe  that  the  facts  are  as  testified  to  by 
other  witnesses,  that  they  should  then  find  for  the  defendant;  and 
Buch  instruction  Is  not  erroneous.    (Harris  y.  Murphy,  650.) 
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6.    JTJET    TRIAL.— INSTRUCTIONS    SHOULD    AVOID    ANT 

STATEMENT  OF  THE  EVIDENCE  which  may  indicate  the  con- 
<-lusioiis  of  the  judjre  respecting  the  facts  directly  disputed  on  the 
trial.    (MeShane  v.  Kenkle,  579.) 

INSURANCE. 

1.  INSURANCE— LIFE— ASSIGNMENT  OF.— Although  a  policy 
■of  life  insurance  provides  that  it  is  payable  to  the  "executor  or  ad- 
ministrator" of  the  insured,  reserving  the  right  to  the  insurer,  at 
Its  option,  to  pay  the  amount  of  the  insurance  to  any  person  appear- 
ing to  the  insurer  to  be  entitled  thereto  by  reason  of  having  in- 
<;un'ed  expense  in  the  burial  of  the  insured,  the  policy  may  be  as- 
signed by  the  latter  and  the  amount  thereof  recovered  by  the  as- 
signee against  the  insurer,  unless  the  latter  has  exercised  the  option 
thus  reserved.     (Prudential  Ins.  Co.  v.  Young,  319.) 

2.  INSURANCE— LIFE— APPLICATION  DRAWN  BY  AGENT- 
FALSE  ANSWERS. --If  an  application  for  life  insurance  is  draw^n  by 
the  agent  of  the  insurer,  and  tlie  ans\A'ers  to  the  interrogations  con- 
tained therein  are  written  by  him  in  tilling  out  the  application,  with- 
out fraud  or  collusion  on  the  part  of  the  applicant,  the  insurer  is  es- 
topped from  controverting  the  truth  of  such  statements  in  an  action 
«pon  the  instrument.    (Marston  v.  Kennebec  etc.  Ins.  Co.,  412.) 

3.  INSURANCE— LIFE— APPLICATION  DRAWN  BY  AGENT- 
FALSE  ANSWERS.— If  an  application  for  life  insurance  is  drawn 
by  the  agent  of  the  insurer,  and  the  answers  to  interrogatories  con- 
tained therein  are  written  by  such  agent,  without  fraud  or  collu- 
sion on  the  part  of  the  applicant,  parol  evidence  is  admissible  to  show 
that  the  recitals  in  the  application  are  not,  under  the  circumstances, 
the  representations  of  the  applicant,  although  signed  by  him,  but 
the  statements  of  the  insurer  made  with  full  knowledge  of  all  the 
facts,  and  he  is  estopped  from  controverting  the  truth  of  such  state- 
ments.    (Marston  v.  Kennebec  Ins.  Co.,  412.) 

4.  INSURANCE— ANSWERS  TO  INTERROGATORIES.— An  in- 
surer, by  receiving  an  application  for  life  insurance  with  questions 
therein  contained  partially  answered  and  issuing  a  policy  thereon, 
thereby  waives  the  imperfections  in  the  answers,  and  renders  the 
omission  to  answer  more  fully  immaterial.  (Marston  v.  Kennebec 
Ins.  Co.,  412.) 

5.  INSURANCE.— AN  APPLICANT  FOR  LIFE  INSURANCE  is 
presumed  to  answer  truthfully  all  questions  contained  in  the  appli- 
cation.   (Marston  v.  Kennebec  Ins.  Co.,  412.) 

6.  INSURANCE  —  LIFE  —  POLICY,  WHEN  GOVERNED  BY 
STATUTE.— Although  a  Avritteu  application  for  life  insurance  con- 
tains a  stipulation  that  "statements  made  to  an  agent  not  herein  writ- 
ten shall  form  no  part  of  the  contract  to  be  issued  hereon,"  such  stip- 
ulation is  Inferior  to,  and  must  be  controlled  by,  a  statutory  provi- 
sion that  "such  agents  and  the  agents  of  all  domestic  companies  sliall 
be  regarded  In  the  place  of  the  company  In  all  respects  regarding  any 
insurance  effected  by  them.  The  company  is  bound  by  their  knowl- 
■edge  of  the  ri.sk,  and  all  matters  connected  therewith.  Omissions  and 
misdescriptions  known  to  the  agents  shall  be  regarded  as  known  to 
the  company  and  waived  by  it  as  if  noted  In  the  policy."  Statutes 
are  paramount  to  contracts  or  stipulations  therein  which  arp  In  con- 
flict with  such  statutes.    (Marston  v.  Kennebec  Ins.  Co.,  412.) 

7.  INSURANCE— LIFE— APPLICATION  DRAWN  BY  AGENT. 
If  an  application  for  life  insxirance  is  drawn  by  an  agent,  for  the  in- 
•«urer,  and  the  answers  to  interrogatories  contained  therein  are  writ- 
ten by  him  without  fraud  or  collusion  on  tlie  part  of  the  applicant, 
parol  evidence  is  admissible  to  show  the  actual  statements  made  by 
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the  latter  at  the  time  of  the  filling  of  the  application,  although  It 
may  contradict  the  answers  as  written  by  the  agent.  (Marston  t» 
Kennebec  Ins.  Co.,  412.) 

8.  INSURANCE— ESTOPPEL.— If  a  purchaser  of  insured  proi>- 
erty  is  by  the  oral  agreement  of  a  general  agent  of  the  insurer  ta 
Indorse  on  the  policy  the  consent  to  the  transfer  to  such  purchaser, . 
and  he  is  thereby  prevented  from  effecting  other  insurance  thereon, 
the  insurer  is  precluded  from  claiming  a  forfeiture  of  the  policy  on 
the  gi'ound  of  the  absence  of  such  indorsement,  and  also  from  insist- 
ing that  there  was  no  consideration  for  the  agreement  to  make  the 
indorsement.    (Marston  v.  Guardian  Assur.  Co.,  600.) 

9.  INSURANCE— WAIVER  OF  WRITTEN  INDORSEMENT  OP 
CHANGE  IN  OWNERSHIP.— If  a  conveyance  is  made  of  insured 
property,  and  notice  thereof  given  to  a  general  agent  of  the  insurer,, 
who  thereupon  agrees  to  malie  on  the  policy  the  indorsement  neces- 
sary to  give  the  grantee  the  benefit  of  the  insurance,  but  fails  to 
comply  with  his  agreement,  and  the  property  Is  subsequently  de- 
stroyed by  the  peril  insured  against,  the  insurer  is  liable  to  an  ac- 
tion to  recover  the  damages  resulting  to  tJie  purchaser  from  the  fail- 
ure to  make  such  Indorsement.  (Manchester  v.  Guardian  Assur.  Oo.^ 
600.) 

10.  INSURANCE— WAIVER  BY  APPLICANT  OF  HIS  PRIVI- 
LEGE  TO  HAVE  HIS  PHYSICIAN  NOT  TESTIFY.— If  in  an  ap- 
plication for  life  insurance,  the  applicant  declares  that  he  waives 
any  and  all  provisions  of  law  preventing  any  physician  from  dis- 
closing any  Information  acquired  while  attending  the  applicant  la 
a  professional  capacity,  or  rendering  him  incompetent  as  a  witness, 
and  consents  that  such  physician  may  testify  concerning  the  appli- 
cant's health  and  physical  condition,  past,  present,  or  future,  sucb 
waiver  Is  valid,  and  entitles  the  Insurer  in  an  action  upon  a  policy  Is- 
sued upon  such  application  to  call  and  examine  a  physician  as  a  wit- 
ness and  to  have  him  answer  a  question  which,  but  for  such  waiv- 
er, must  be  regarded  as  a  orivileged  communication  which  he  was 
not  at  liberty  to  disclose.    (Foley  v.  Royal  Arcanum,  621.) 

11.  INSURANCE,  LIFE— STATEMENTS,  TRUTH  OF,  WHEN 
GUARANTEED.— If,  in  an  application  for  life  insurance,  the  appli- 
cant purports  to  warrant  the  truthfulness  of  statements  therein, 
and  a  certificate  issued  to  him  purports  to  be  upon  condition  that  the 
statements  made  in  such  application  are  a  part  of  the  contract, 
such  statements  become  a  part  of  such  contract,  and.  If  knowingly 
false,  avoid  it.    (Foley  v.  Royal  Arcanum,  621.) 

12.  INSURANCE,  FIDELITY— WHEN  COMPLAINT  STATES 
CAUSE  OF  ACTION.— A  complaint  by  a  guaranty  insurance  com- 
pany, against  an  elevator  company's  employ^,  to  recover  money 
alleged  to  have  been  paid  to  the  elevator  company  on  a  bond,  by 
which  the  iJlaintifC  obligated  itself  to  make  good,  and  to  reimburse, 
the  elevator  company  for  loss  sustained  by  reason  of  a  shortage  of 
grain  caused  by  the  actual  fraud  or  dishonesty  of  the  defendant, 
states  a  cause  of  action,  where  it  alleges  a  request  for  a  bond  on 
the  part  of  defendant;  the  furnishing  of  such  a  bond  to  the  em- 
ployer and  his  acceptance  thereof;  a  promise,  either  express  or  im- 
plied, to  reimburse  plaintiff  on  account  of  losses  Incurred  by  reason 
of  such  t'ond ;  a  hreich  nf  the  con  iti'  ti«  of  tli'-  •on'';  h  claim  '-non 
plaintiff  for  payment  of  such  loss  under  the  bond;  the  payment  by 
plaintiff  to  the  employer  of  the  loss  occasioned  by  breach  of  the 
provisions  of  the  bond,  and  the  failure  of  the  agent  to  reimbu'-se 
the  plaintiff  for  the  amount  so  paid  to  the  employer  after  demand 
so  to  do.    (Fidelity  etc.  Co.  v.  Elckhoff.  4^4 ) 

13  INSURANCE.  FIDELITY— RESPECTIVE  OBT  IGATTONS— 
EFFECT  OF  PROVISIONS  AS  TO  PROOF  OF  LIABILITY.— A 
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<'ontract  of  guaranty  having  been  executed  at  the  request  of  an  em- 
ploye, in  the  form  requested  by  him,  and  whereby  a  guaranty  insur- 
ance cotnpany  insures  his  employer  against  the  employe's  acts  of 
fraud  or  dishonesty,  the  employe's  obligation  to  indemnify  the  com- 
pany is  coextensive  with  that  of  the  company  to  reimburse  the 
tiuiployer;  and  any  provisions  in  the  contract,  as  to  proof  of  lia- 
bility, binding  on  the  insurance  company,  in  favor  of  the  employei, 
are  equally  binding  on  the  employe  in  an  action  brought  by  the  ia- 
surance  company  against  him  to  recover  indemnitv  for  what  it  has 
paid  in  his  behalf.    (Fidelity  etc.  Co.  v.  Eickhoff,  464.) 

14.  INSURANCE,  FIDELITY— P'^.EADING.— If  a  guaranty  In- 
surance company  is  bound,  by  its  contract,  to  malvc  good,  and  to  re- 
imburse, an  elevator  company  for  loss  sustained  bv  reason  of  a 
shortage  of  grain  caused  by  the  actual  fraud  or  dishonesty  of  an 
<>mploy6  of  the  elevator  company,  an  express  and  direct  allegation, 
In  a  complaint  of  the  insurance  company  against  the  employ^  to  re- 
<?over  upon  the  lattei''s  promise  of  indemnity,  that  the  shortage  was 
fso  caused  is  unnecessary  whe-e  the  facts  alleged  prove  that,  un- 
der the  contract,  the  shortage  was  cansed  by  the  defendant's  fraud 
or  dishonesty.     (Fidelity  etc.  Co.  v.  Eickhoff,  464.) 

15.  INSURANCE,  FIDELITY  —  PUBLIC  POLICY.— A  contract 
guaranteeing  the  honesty  of  •-mployes  is  not  void  as  being  against 
public  policy.    (Fidelity  etc.  Co.  v.  Eickhoff,  464.) 

16.  EVIDENCE— STIPULATIONS  AS  TO  CONOLUSIVENEFS 
OF— PUBLIC  POLICY.— A  stipulation  in  a  contract  between  a  guar- 
anty insurance  company  and  an  employe  of  another,  guaranteeing 
the  honesty  of  the  employ6,  that  the  voucher  or  other  evidence  of 
payment  by  the  company  to  the  employer  shall  be  conclusive  evl- 
<lence  as  to  the  fact  and  extent  of  the  employe's  liability,  is  void 
as  against  public  policy.    (Fidelity  etc.  Co.  v.  Eickhoff,  464.) 

17.  CORPORATIONS,  FOREIGN— COMPLIANCE  WITH  OUR 
LAWS— PRESUMPTION.— In  an  action  by  a  foreign  corporation, 
termed  a  "guaranty  insurance  company,"  engaged  in  the  business 
of  guaranteeing  to  employers  the  fidelity  of  their  employes,  it  avIU 
not  be  presumed  that  the  company  has  not  complied  with  the  laws 
of  this  state,  though  the  complaint  fails  to  allege  that  the  plaintiff 
has  a  license  to  do  an  insurance  business  in  this  state.  That  Is  a 
matter  of  defense.     (Fidelity  etc.  Co.  v.  Eickhoff,  464.) 

18.  INSURANCE— WAIVER  OF  NOTICE  OF  LOSS  AFTER 
POLICY  IS  DEAD.— If  proofs  of  loss  ai'e  transmitted  to  the  gen- 
eral managers  of  an  insurance  company,  after  the  policy  is  dead, 
because  of  a  failure  to  give  "immediate"  notice  of  loss,  as  therein 
required,  the  company's  denial  of  any  liability  under  the  policy, 
though  it  retains  the  proofs  of  loss,  is  not  a  waiver  of  a  failure  to 
give  notice  of  loss.    (Ermentrout  v.  Girard  etc.  Ins.  Co.,  481.) 

19.  INSURANCE— AUTHORITY  OF  AGENTS— ACCEPTANCE 
OR  WAIVER  OF  NOTICE  OF  LOSS.— Authority  to  make  a  con- 
tract of  insurance  carries  with  it  no  implied  authority  to  act  In  the 
matter  of  a  loss,  under  the  policy,  after  it  has  occurred.  Hence,  if 
the  expressed  authority  of  agents  is  simply  to  accept  applications 
for  insurance,  and  to  receive  the  premiums  thereon,  to  fix  the  pre- 
mium or  rate  of  insurance,  and  to  fill  up,  countersign,  and  issue 
policies  thereon,  which  they  receive  from  the  company,  signed  by 
its  president  and  secretary,  they  have  no  authority,  express  or  im- 
plied, to  accept  or  waive  notice  of  loss.  (Ermentrout  v.  Girard  etc. 
Cns.  Co.,  481.) 

20.  INSURANCE— BREACH  OP  CONDITION  TO  GIVE  "IM- 
MEDIATE" NOTICE  OF  LOSS.-A  failure,  for  nearly  sixty  days 
after  a  fire,  to  give  uotlce  of  loss,  is,  as  &  matter  of  law,  a  breach 
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of  a  condition  of  the  policy  requiring  tlie  insured  to  give  "Imme- 
diate" notice  of  loss.    (Ermentrout  v.  Girard  etc,  Ins.  Co.,  481.) 

21.  INSURANCE— NOTICE  OF  LOSS  AS  CONDITION  PRECE- 
DENT.—If  a  policy  of  insurance  requires  notice  of  loss  to  be  given 
10  the  insurer  witliin  a  specified  time,  such  notice  is  a  condition 
precedent  to  a  right  of  action  on  the  policy.  (Ermentrout  v.  Girard 
-etc.  Ids.  Co.,  481.; 

22.  INSURANCE— MEANING  OF  "DIRECT"  LOSS.— The  word 
^'direct,"  in  a  policy  insuring  a  b:iilding  "against  all  direct  loss  or 
damage  by  fire,"  means  merely  "immediate,"  or  "proximate,"  as 
distinguished  from  "remote."  (Ermentrout  v.  Girard  etc.  Ins.  Co., 
481.) 

23.  INSURANCE-LOSS  BY  FIRE  INCLUDES  WHAT.— If  a 
building  is  insured  "against  all  direct  loss  or  damage  by  lire,"  un- 
der a  policy  providing  that,  if  the  building  falls,  "except  as  a  result 
-of  fire,"  the  insurance  shall  immediately  cease,  and  a  building,  adja- 
<:ent  to  the  one  insured,  catches  fire,  and,  being  partially  consumed, 
falls,  as  a  direct  result  of  the  fire,  carrying  down  with  it  not  only 
the  partition  wall  between  the  buildings  but  also  a  part  of  the  in- 
jured building,  the  fall  of  -the  latter  is  the  "result  of  fire,"  and  a 
"direct  loss  or  damage  by  fire,"  although  no  part  of  it  ignited  or 
was  consumed  by  fire.    (Ermentrout  v.  Girai'd  etc.  Ins.  Co.,  481.) 

24.  INSURANCE— FIRE  AS  PROXIMATE  CAUSE  OF  LOSS.— 
To  render  a  fire  the  immediate  or  proximate  cause  of  loss  or  dam- 
age, it  is  not  necessary  that  any  part  of  the  insured  property  should 
be  actually  ignited  or  consumed  by  fire.  (Ermentrout  v.  Girard  Ins. 
<Jo..  481.) 

Se«  Attachment,  11, 

INTEREST. 
INTEREST  —  RULE  FOR  COMPUTING— PARTIAL  PAY- 
MENTS.—The  United  States  rule  is  adopted  in  Minnesota  as  the 
law  for  computing  interest.  Hence,  when  partial  payments  have 
been  made,  the  nale  for  casting  intei'est  is  to  apply  the  payment. 
In  the  first  place,  to  the  discharge  of  the  interest  then  due.  If  the 
payment  exceeds  the  interest,  the  surplus  goes  toward  discharging 
the  principal,  and  the  subsequent  interest  is  to  be  computed  on  the 
"balance  of  principal  remaining  due.  If  the  payment  is  less  than  the 
interest,  the  surplus  of  interest  must  not  be  taiien  to  augment  the 
principal,  but  interest  continues  on  the  former  principal  until  the 
period  when  the  payments,  talien  together,  exceed  the  interest  due, 
and  then  the  surplus  is  to  be  applied  toward  discharging  the  prin- 
cipal, and  interest  is  to  be  computed  on  the  balance.  (Beccher  v. 
llodgman,  447.) 

INTERSTATE  COMMERCE. 

1.  INTERSTATE  COMMERCE— POWER  OF  STATES.— While 
a  state  cannot  interfere  with  transportation  into  or  through  its  terri- 
tory, beyond  what  is  absolutely  necessary  for  its  self-protection,  it  is 
authorized,  in  the  exercise  of  the  police  power,  to  provide  for  main- 
taining domestic  order,  and  for  protecting  the  health,  morals,  and 
security  of  its  people.    (State  v.  Southern  Ry.  Co.,  689.) 

2.  INTERSTATE  COMMERCE— POWER  OF  CONGRESS.— 
While  Congress  has  power,  by  express  enactment,  to  supersede  all 
conflicting  legislation  upon  the  subject  of  interstate  commerce,  yet, 
until  its  powers  are  asserted,  a  state  has  the  right  to  pass  laws  neces- 
sary to  preserve  the  health  and  morals  of  its  people,  though  their  en- 
forcement may  involve  some  sliclit  delny  or  disturbance  of  the  trans- 
portation of  goods  or  persons  through  Its  borders.  (State  v.  Southern 
Ry.  Co.,  (580.) 

See  Sunday.  1. 
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JOINT  LIABILITY. 

1.  JOINT  LIABILITY— NEGLIGENCE— CONTACT  OF  TROL- 
LEY AND  TELEPHONE  WIRES— If  an  electric  street  railroad 
company  and  a  telephone  company  concurrently  maintain  two  wires, 
fio  related  to  each  other,  and  so  erected,  that  one  is  likely  to  fall 
across  the  other,  and  occasion  damage  to  animal  life  or  property,  it 
Is  the  common  duty  of  both  companies  to  abate  the  dangerous  con- 
dition, where  the  danger  is  within  the  concurrent,  common  knowl- 
edge of  both  parties,  and  they  are  jointly  liable  for  injuries  occa- 
sioned by  a  contact  of  the  wires,  especially  where  they  allow  them  to 
remain  in\that  condition.    (McKay  v.  Southern  Bell  Teleph.  Co.,  59.) 

2.  JOINT  LIABILITY— PRESUMPTION— There  should  be  no 
presninp'tion  indulged  in  in  favor  of  an  obligation  being  joint  in- 
stead of  joint  and  several.    (Schultz  v.  Howard,  470.) 

See  Railroads,  17. 

JUDGMENTS. 

1.  A  JUDGMENT  IN  EJECTMENT  in  an  action  for  a  tract  of 

land,  iiiciuuing  that  sued  for  in  a  second  action  between  the  same 
parties,  the  plaintiff  having  recovered  judgment  in  the  former  ac- 
tion, but  not  for  the  tract  of  land  embraced  in  the  second,  is  not 
conclusive  against  him  in  such  second  action.  It  merely  shows  that, 
for  some  reason  not  disclosed,  the  land  embraced  in  the  second  a  ra- 
tion was  omitted  from  the  former  judgment.    (Lake  v.  Hancock,  159.) 

2.  A  JUDGMENT  CONCLUDES  THE  PARTIES  ONLY  as  to 
the  gi'ound  covered  thereby  and  the  facts  necessary  to  uphold  it. 
(Lake  v.  Hancock,  159.) 

3.  JUDGMENTS— RES  JUDICATA  —  GUARDIAN— TRUSTEE, 
A  judgment  on  an  application  for  the  removal  of  a  trustee  that  he 
has  received  funds  as  trustee  from  himself  as  guardian,  is  not  res 
judicata  in  an  action  on  his  bond  as  guardian  for  misappropriation 
of  such  trust  funds.     (State  v.  Branch,  533.) 

4.  JUDGMENTS  —  RES  JUDICATA  —  PARTIES  BOUND.  —  A 
party  sought  to  be  bound  by  a  former  judgment  must  have  been  a 
party  to  both  actions,  and  he  must  have  been  a  party  to  both  in 
the  same  capacity  of  character.    (State  v.Branch,  533.) 

5.  JUDGMENTS— RES  JUDICATA— PARTIES  CONCLUDED. 
Only  parties  to  a  former  judgment  and  those  in  privity  with  them 
are  concluded  thereby,  but  they  may  be  bound  thereby  In  a  subse- 
quent proceeding  to  which  they  are  parties  and  which  involves  the 
identical  issue,  though  the  adversary  parties  are  not  the  same.  (State 
V.  Brjjjich,  533.) 

6.  JUDGMENTS— CONCLUSIVENESS  OF— ESTOPPEL.— The 
conclusiveness  of  a  judgment,  as  between  the  parties  to  it  is  not 
couflnod  to  the  matter  litigated,  but  includes  the  finding  of  any 
facts  which  were  In  Issue  and  necessarily  decided.  (State  v.  Branch, 
533.) 

7.  A  JUDGMENT  BY  DEFAULT  IN  SUMMARY  PROCEED- 
INGS BY  A  LANDLORD  for  the  nonpayment  of  rent  is  con- 
clusive between  the  parties  of  the  existence  and  validity  of  the 
lease,  tlie  occupation  by  the  tenant,  that  the  rent  was  due,  and  also 
of  every  olher  fact  stated  in  the  complaint,  and  required  to  be  al- 
leged as  a  basis  of  the  proceedings.    (Reich  v.  Cochran,  607.) 

.8.  RES  JUDICATA.— A  JUDGMENT  IN  FAVOR  OF  A  LAND- 
LORD A(4AINST  A  TENANT,  though  by  default,  for  the  recovery 
of  tlio  i)ossession  of  the  premises,  on  the  ground  that  there  was  a 
certain  amount  of  rent  due  and  unpaid,  followed  by  the  payment  by 
defendant  of  such  sum,  is  conclusive  against  him  that  there  was  a 
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valid  lease  to  him  from  the  plaintlCf  of  the  premises  described  In 
the  complaint,  and  estops  the  defendant  from  maintaining  an  action 
to  have  it  adjudged  that  the  lease  to  him  was  in  fact  intended  as  a 
mortgage,  and  was  usurious,  and  that  it  should  be  delivered  up  and 
canceled  upon  the  ground  of  such  usury.    (Reich  v.  Cochran,  607.) 

9.  KES  JUDICATA.— IF  SEVERAL  ISSUES  ARE  PRESENT- 
ED BY  THE  PLEADINGS,  and  the  record  fails  to  show  upon  which 
in  fact  the  judgment  was  rendered,  it  is  competent  to  show  that 
fact  by  evidence  aliunde,  not  to  contradict  the  record,  but  in  sup- 
port of  it.    (Embden  v.  Llsherness,  442.) 

10.  JUDGMENTS  AS  ESTOPPEL.— A  PARTY  ACTING  IN  ONE 
RKiHT  can  neither  be  benefited  nor  injure<l  by  a  judgment  for  or 
against  him  when  acting  In  some  other  right.  (Morrison  v.  Clark, 
395.) 

n.  JUDGMENTS— RES  JUDICATA.— The  essential  elements  of 
res  judicata  are  the  identity  of  the  parties  and  of  the  issue  neces- 
.sarily  involved.  It  must  also  appear  that  the  issue  which  terminated 
in  the  former  judgment  was  between  the  same  parties  in  the  same 
right  or  capacity,  or  their  privies  claiming  under  them.  (Morrison  y. 
Clarlj,  395.) 

12.  JUDGMENTS— RES  JUDICATA— EVIDENCE.— If  the  same 
evidence  will  sustain  both  the  present  and  a  former  action  between 
the  same  parties,  the  judgment  in  such  action  is  a  bar  to  a  subse- 
quent  suit.    (Morrison  v.  Clark,  395.) 

13.  Jl  DGMENTS— RES  JUDICATA— EASEMENTS— COTENAN- 
CY.—In  an  action  of  trespass  against  a  husband,  who  with  his  wife 
were  cotenants  of  a  right  of  way  on  the  land  on  which  the  alleged 
trespass  was  committed,  he  sought  to  justify  the  trespass  on  the 
gronud  that  it  was  committed  by  license  and  authority  of  his  wife  in 
the  exercise  of  her  right  to  have  a  reasonably  suitable  and  conven- 
ient way  across  the  land,  and  it  was  held  that  a  former  judgment 
against  him  for  trespasses  committed  on  the  same  side  of  the  land, 
based  on  his  personal  agreement  to  use  a  way  on  the  other  side  of 
the  land  was  not  conclusive  against  him  and  his  defense 
to  the  latter  action,  and  that  in  such  action  the  wife 
was  entitled  to  have  the  reasonableness  of  the  location  of 
the  right  of  way  determined  by  a  jury,  and,  as  the  husband  was  not 
acting  in  the  <'xercise  of  his  own  right,  but  solely  on  the  authority  of 
his  wife,  the  question  of  the  reasonableness  of  the  location  of  such 
way  was  open  to  him  as  a  defense.    (Mordson  v.  Clark,  395.) 

14.  A  JUDGMENT  IS  AS  AGAINST  OTHER  CREDITORS  OP 
THE  DEFENDANT,  CONCLUSIVE  of  the  justness  and  the 
amount  of  the  debt,  and  cannot,  in  a  bill  to  enforce  the  lien 
against  real  property,  be  impeached,  except  for  fraud  and  collusion. 
(First  Nat.  Bank  v.  Huntington  Distilling  Co.,  878.) 

15.  THE  LIEN  OF  A  JUDGMENT  RELATES  to  the  first  day  of 
the  term  at  which  it  was  rendered,  if  it  might  have  been  rendered 
at  that  date,  and  takes  precedence  over  other  judgments  which 
could  not  have  been  rendered  until  after  such  day,  irrespective 
of  the  dates  on  which  such  judgments  were  in  fact  rendered.  (First 
Nat.  Bank  v.  Huntington  Distilling  Co.,  878.) 

See  Corporations,  45;  Cotenancy,  3;  Estoppel,  23;  Evidence,  3;  Insol- 
vency, 2. 

JUDICIAL  SALES. 

1,  STATUTORY  POWERS  OF  SALE  GIVEN  TO  AN  OFFICER 
must  be  strictly  observed  to  confer  title.    (Shew  v.  Call,  678.) 

2.  JUDICIAL  SALE  —  PURCHASER,   WHEN    NOT    LIABLE 
FOR  LOSS  AT  RESALE.— If,  after  a  judicial  sale^  the  parties  agree 
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that  the  property  may  be  resold,  the  sale  not  having  been  reported 
to,  nor  confirmed  by,  the  court,  and  upon  the  resale  it  is  purchased 
by  the  purchaser  at  the  first  sale,  he  is  not  liable  for  the  difiference 
between  th^e  amount  realized  at  the  first  and  second  sales.  (Stout  v. 
Philippi  Mfg.  Co.,  843.) 

3.  JUDICIAL  SALE.— BEB^ORE  DIRECTING  A  RESALE  FOB 
THE  PURPOSE  OF  CHARGING  THE  PURCHASER,  there  ought 
to  be  a  report  and  confirmation  of  the  sale  and  a  rule  upon  him  to 
comply  with  Its  terms,  or  to  show  cause  why  the  property  should 
not  be  resold  and  he  held  responsible  for  the  difference  between  the 
suK  at  which  he  agreed  to  buy  and  what  the  property  may  bring 
at  a  resale)    (Stout  v.  Philippi  Mfg.  Co.,  843.) 

4.  JUDICIAL  SALE,  HOW  ENFORCED.— If  a  Judicial  sale  Is 
reported  to,  and  confirmed  by,  the  court,  the  purchaser  may  be  com- 
pelled to  comply  with  its  terms,  and  the  order  of  the  court  for  such 
compliance  may  be  enforced  by  attachment  and  commitment  after 
an  order  of  the  court  made  directing  a  resale,  with  a  provision  that 
the  purchaser  shall  be  held  responsible  in  case  it  brings  less  than 
his  bid.    (Stout  v.  Philippi  Mfg.  Co.,  843.) 

5.  A  PURCHASER  OF  PROPERTY  AT  A  JUDICIAL  SALE  is 
not  liable  if  it  is  not  reported  to  the  court,  and  the  oflicer  making 
the  sale  ignores  it  and  proceeds  to  make  another.  (Stout  v.  Philippi 
Mfg.  Co.,  843.) 

6.  A  PURCHASER  OF  PROPERTY  AT  A  JUDICIAL  SALE 
INCURS  A  LIABIUTY  for  the  price  he  agrees  to  pay,  provided 
proper  steps  are  tal^en  to  enforce  it.    (Stout  v.  Philippi  Mfg.  Co.,  843.) 

JURISDICTION. 
8ee  Ck>urts;  Executors  and  Administrators. 

JURY  TRIAL. 
See  Instructions;  Trial. 

LANDLORD  AND  TENANT. 

1.  LANDLORD  AND  TENANT-MARRIED  WOMAN  AS  PRIVY 

IN  ESTATE  OR  TENANT.— A  married  woman's  mere  possession  of 
land  with  her  husband,  who  is  the  grantee's  tenant,  and  who  is  in 
possession  after  the  death  of  such  grantee,  the  land  being  after- 
Avard  owned  by  the  grantee's  devisee,  does  not  malie  her  a  privy  in 
estate  under  her  husband,  or  a  tenant  of  the  devisee.  (Shew  v.  Call, 
G78.) 

2.  DEFINITIONS.— "PRIVY,"  In  the  law  of  landlord  and  tenant, 
means  a  privity  in  estate;  a  property  right  acquired  from  the  lessee 
by  contract  or  inheritance.    (Shew  v.  Call,  678.) 

3.  LANDLORD  AND  TENANT— ESTOPPEL  TO  DENY  TITLE, 
BASIS  OF".— Tenancy  is  the  result  of  a  contract  between  the  land- 
lord and  the  tenant  by  which  the  latter  admits  the  lessor's  title,  and 
he  and  his  privies  are  estopped,  while  continuing  in  posses^sion,  to 
dispute  such  title;  but  it  is  the  contract,  followed  by  possession,  that 
creates  the  estoppel;  possession  without  the  contract  will  not.  (Shew 
V.  Call,  678.) 

4.  A  LIFE  TENANT  may  lawfully  mine,  sever,  and  convert  the 
mineral  from  land  Into  personalty,  if  the  mines  were  open  when 
the  tenancy  for  life  was  created.    (Koen  v.  Bartlett,  884.) 

5.  CONVEYANCE— OIL  AND  GAS  MINES,  RESERVATION  OP 
RIGHT  TO.— If  the  owner  of  real  property  who  has  executed  a 
lease  authorizing  another  to  mine  and  operate  for  oil  and  gas  for  a 
term  of  years  and  as  much  longer  as  the  premises  may  be  operated 
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therefor,  at  a  royalty  of  one-eighth  the  product,  subsequently  con- 
veys such  premises  to  his  children,  subject  to  such  lease,  and  reserv- 
ing to  himself  the  full  control  of  the  land  in  all  respects  and  for  all 
purposes  during  his  life,  his  royalty  does  not,  during  his  life,  pass 
to  the  grantees  under  such  conveyance.  (Koen  v.  Bartlett,  884.) 
See  Judgment,  7,  8. 

LEASE. 
8ee  Landlord  and  Tenant. 

LEGISLATURE. 
See  Officers,  3. 

LETTERS-PATENT. 
See  Patents. 

LIBEL. 

1.  LIBEL— PUBLIC  OFFICE,  CANDIDATE  FOR.— If  a  person 
Is  a  candidate  for  appointment  to  a  public  office  at  the  hands  of 
the  governor,  one  who  writes  to  him  that  it  is  a  notorious  fact  that 
the  candidate  runs  the  only  house  of  prostitution  in  the  town,  and 
his  mistress  has  been  indicted  in  the  courts,  is  not  subject  to  an  ac- 
tion for  libel,  unless  his  statements  were  both  false  and  malicious. 
The  publication  is  qualifledly  privileged.  Though  the  matter  pub- 
lished was  not  true,  yet  if  there  was  reasonable  ground  to  believe 
it  true,  and  it  was  publisjaed  in  good  faith,  for  the  public  good,  with- 
out any  private  personal  malice,  the  publisher  is  not  liable  to  dam- 
ages therefor.    (Coogler  v.  Rhodes,  170.) 

2.  LIBEL  —  QUALIFIEDLY  PRIVILEGED  COMMUNICA- 
TION.— Communications  to  the  appointing  power  with  reference  to 
the  character  and  qualifications,  of  a  candidate  for  appointment  to 
a  public  office  are  qualifledly  or  conditionally  privileged.  No  action 
will  lie  therefor  unless  they  are  both  false  and  malicious;  and  the 
burden  of  showing  them  so  is  upon  the  plaintiff.  (Coogler  y.  Rhodes, 
170.) 

3.  LIBEL— MALICE.— That  which  would  otherwise  be  a  quali- 
fledly privileged  publication  is  not  so  if  the  publisher  was  actuated 
by  malice.    (Coogler  v.  Rhodes,  170.) 

4.  LIBEL-CONDITIONALLY  PRIVILEGED  PUBLICATION 
—BURDEN  OF  PROOF  RESPECTING  MALICE.— If  a  publication 
is  qualifledly  privileged,  malice  cannot  be  presumed  from  the  mere 
use  of  libelous  language,  and  the  plaintifiC,  in  an  action  to  recover 
for  such  libel,  must  aflirniatively  show  malice  in  the  publisher. 
Such  malice  may  be  inferred  from  the  language  itself,  or  proved 
by  extrinsic  circumstances,  but  is  not  inferable  from  the  mere  fact 
that  the  statements  are  untrue.    (Coogler  v.  Rhodes,  170.) 

5.  LIBEL.  —  A  PUBLICATION  IS  CONDITIONALLY  OR 
QUALIFIEDLY  PRIVILEGED  where  circumstances  exist,  or  are 
reasonably  believed  by  the  defendant  to  exist,  which  cast  upon  him 
the  duty  of  making  a  communication  to  a  certain  other  person  to 
whom  he  makes  such  communication  in  bona  fide  performance  of 
such  duty,  or  where  the  person  is  so  situated  that  it  becomes  right 
in  the  interests  of  society  that  he  should  tell  third  persons  certain 
facts,  which  he  bona  fide  and  without  malice  proceeds  to  tell.  (Coog- 
ler V.  Rhodes,  170.) 

6.  LIBEL.— PRIVILEGED  COMMUNICATIONS  ARE  DIVID- 
ED  INTO  TWO  CLASSES,  absolutely  privilpp-ed  and  conditionally 
or  qualifledly  privileged.    (Coogler  v.  Rhodes,  170.) 
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7.  EVIDENCE— LIBEL —Where  the  libel  charged  by  the  plain- 
tiff was  the  accusing  him  of  lieeping  a  house  of  pioslitutlon,  bonds 
given  by  him  as  a  surety  on  behalf  of  public  prostitutes  for  their 
appearance  in  proceedings  against  them  for  the  lieeping  of  a  disor- 
doily  house  should  be  received  in  evidence,  at  least  for  the  purpose 
of  mitigating  damages.    (Coogler  v.  Rhodes,  170.) 

8.  EVIDENCE  IN  AN  ACTION  FOR  LIBEL,  WHEN  MATE- 
RIAL.—If,  in  an  action  for  libel  in  charging  the  plaintiff  with  keep- 
ing a  house  of  prostitution,  a  witness  for  the  defense,  in  response 
to  an  inquiry  as  to  whether  he  knew  of  plaintiff's  keeping  such  a 
house,  and  if  so,  when,  and  for  how  long,  answers  that  he  does  not 
liuow  positively,  but  that  it  was  generally  supposed  that  the  plain- 
tiff was  concerned  in  the  management  of  such  a  house,  this  answer 
Is  admissible  as  tending  to  show  good  ground  for  suspicion  of  tho 
truth  of  the  mattei-s  charged,  and  therefore  tends  to  mitigate  dam- 
ages, and  to  aid  the  jury  in  determining  whether  the  alleged  libel- 
ous l.MTiiruage  was  published  through  express  malice  of  the  defend- 
ant or  not.    (Coogler  v.  Rhodes,  170.) 

LICENSE. 

1.  CONSTITUTIONAL  LAW— LICENSES.— The  legislature  of 
every  stjifp  has  full  power  to  enact  a  license  law.  unless  forbidden 
by  the  state  constitution.    (State  v.  Camp  Sing,  551.) 

2.  CONSTITUTIONAL  LAW— LICENSE  TAXES.— Under  a  con- 
Ptitutiou  providing  that  the  legislature  may  levy  a  uniform  rate  of 
assessment  and  taxation,  and  shall  prescribe  such  regulations  as 
shall  .secure  a  just  valuation  of  property  f6r  taxation,  and  may  also 
impose  a  license  tax  both  upon  persons  and  upon  corporations  doing 
business  in  the  state,  and  that  it  shall  not  levy  taxes  upon  the  in- 
habitants or  i)Toperty  in  any  county,  city,  or  town  for  county,  town» 
or  municipal  purposes,  but  may  by  law  vest  the  corporate  authorities 
thereof  with  power  to  assess  and 'collect  taxes  for  such  pun^oses, 
the  legislature  may  authorize  the  collection  of  a  license  from  per- 
sons doing  business,  though  the  object  is  the  obtaining  of  revenue, 
a  portion  of  which  is  to  be  retained  by  the  counties.  (State  v.  Camp 
Sing,  551.) 

LIMITATIONS  OF  ACTIONS. 

1.  STATUTE  OF  LIMITATIONS  IN  FAVOR  OF  SURETIES 
DOES  NOT  PROTECT  PRINCIPALS.— A  statute  providing  tliat  no 
action  may  be  maintained  against  sureties  on  any  bond  given  by  a 
guardian,  unless  commenced  within  the  time  designated  therein, 
does  not  prevent  the  commencement  and  maintenance  of  an  actiou 
against  the  principal  after  that  time.    (Berkin  v.  Marsh,  565.) 

2.  STATUTE  OF  LIMITATIONS,  DISABILITY  TO  SUE, 
WHAT  IS  NOT.— The  absence  of  a  perfected  cause  of  action  does 
not  constitute  a  disability  to  sue.  Therefore,  if  a  statute  provides 
that  actions  upon  a  guardian's  bond  must  be  commenced  within 
three  venrs  after  a  removal  or  discharge,  unless  at  the  time  of  th»» 
discharge  the  person  entitled  to  sne  was  under  legal  disability,  the 
fact  that  no  action  could  be  maintained  until  the  filing  of  the  final 
report  by  the  guardian  and  its  confirmation  by  the  court  does  not 
prevent  the  running  of  the  statute  of  limitations,  (Berkin  v.  Mar.sh, 
565.) 

3.  PENALTY,  ACTION  FOR,  WHAT  IS.— If,  by  the  statute* 
of  a  state,  the  trustees  or  directors  of  a  corporation  become  liable  to 
its  creditors  for  the  amount  of  its  debts  upon  the  failure  to  make 
an  annual  report  required  by  such  statute,  an  action  to  enforce  such 
Btalute  must,  witliin  the  meaning  of  the  statute  of  limitations,  be 
deemed  an  action  for  a  penalty,  and  must,  therefore,  be  commenced 
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^thln  the  time  epeclfled  In  such  statute  for  commenclug  actions  to 
recover  penalties.    (State  Sav.  Bank  v.  Johnson,  591.) 

4.  STATUTE  OF  LIMITATIONS.— IN  AN  ACTION  BY  AN  AS- 
SIGNEE  of  a  county  order  to  recover  of  the  assignor  the  amount 
paid  therefor,  on  the  ground  that  It  was  invalid  when  issued,  the 
right  of  action  accrues  immediately  upon  the  assignment,  and  the 
statute  of  limitations  runs  from  that  date,  though  the  order  was 
not  due  by  its  terms  when  the  assignment  was  made,  and  the  as- 
signee did  not  become  aware,  until  long  afterward,  that  it  would 
not  be  paid.    (Merchants'  Nat.  Bank  v.  Spates,  828.) 

5.  STATUTE  OF  LIMITATIONS.— IGNORANCE  on  the  part 
of  vhe  aj^signee  of  uon-uegotiable  paj'er  does  not  prevent  or  post- 
pone the  running  of  the  statute  of  limitations  against  a  suit  to  re- 
cover of  the  assignor  the  amount  paid  therefor,  on  the  ground  that 
It  was  invalid  when  sold,  unless  such  ignorance  was  owing  to  the 
conduct  of  the  assignor.    (Merchants'  Nat.  Bank  v.  Spates,  828.) 

See  Executors  and  Administrators,  4. 

LIS  PENDENS. 

1.  UNRECORDED  CONVEYANCES.— LIS  PENDENS  AF- 
FECTS ONLY  PERSONS  ACQUIRING  SOME  INTEREST  IN  THE 
PROPERTY  AFTER  THE  FILING  OF  THE  NOTICE  OF  THE 
PENDENCY  OF  THE  SUIT.  Hence,  a  person  having  a  convey- 
ance from  one  of  the  parties  executed  before  that  time  is  not  af- 
fected, though  such  conveyance  is  not  recorded  and  the  plaintiff  has 
CO  notice  of  it.    (Baker  v.  Bartlett,  594.) 

2.  CONVEYANCES— LIS  PENDENS.— The  filing  of  a  notice  of 
Us  pendens  is  not  a  conveyance,  nor  is  the  person  filing  it  a  pur- 
chaser, and,  as  such,  protected  against  pre-existing  unrecorded  con- 
veyances.   (Balier  y.  Bartlett,  594.) 

3.  LIS  PENDENS  GIVES  NOTICE  ONLY  OF  THE  FACTS 
CONTAINED  IN  THE  RECORD  of  the  suit  to  which  it  relates  aa 
it  was  when  the  party  effected  the  purchase,  and  only  for  the  ])r.r- 
poses  of  that  suit,  and  for  the  benefit  of  the  parties  thereto.  (Stout 
V.  Phiippi  Mfg.  Co.,  843.) 

4.  LIS  PENDENS  —  PURCHASER,  WHEN  OHARGBABLEJ 
WITH  FRAUD.— If  the  facts  in  the  record  tell  a  pendente  lite  pur- 
chaser that  his  vendor  committed  fraud,  he  becomes  a  party  to  that 
fraud.  Hence,  if  he  purchases  under  a  trust  deed  pending  a  suit  to 
set  it  aside  for  fraud,  he  becomes  a  participant  In  such  fraud,  so 
far  as  the  complainants  in  that  suit  are  concerned.  (Stout  v.  Phillppl 
Mfg.  Co.,  843.) 

5.  LIS  PENDENS.— PURCHASERS  OP  REAL  PROPERTY 
WHEN  LIABLE  FOR  RENTS.- Purchasers  of  real  property,  pend- 
ing a  suit,  are  liable  for  tlie  lents  thereof,  if  their  purchase  was 
made  for  the  pui-pose  of  hinderinc:.  delaying,  or  defrauding  cred- 
itors.   (Stout  v.  PhilippI  Mfg.  Co.,  843.) 

6.  LIS  PENDENS.— PURCHASERS  OP  REAL  PROPERTY, 
AFTER  THE  KKCniiPlNG  OF  A  NOTICE  of  lis  pendens  are  as 
much  bound  by  the  decree  as  if  parties  to  the  suit.  (Stout  v.  PhilippI 
Mfg.  Co.,  843.) 

MAINTENANCE. 
See  Receivers,  2. 

MANDAMUS. 
1.    MANDAMUS  TO  CONTROL  DISCRETION— ELECTION  OP 

fiCfiOOL  DIRECTOR.— If  a  board  of  school  directors  is  guilty  of 
gross  abuse  of  discretion  in  selecting,  for  purely  partisan  purposes, 
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judges  and  clerks  from  the  same  political  party  to  conduct  an  elec- 
tion of  members  of  such  school  board,  and  arbitrarily  refuses  to 
select  election  officers  from  different  political  parties,  the  supreme 
court  may,  by  mandamus,  compel  such  board  to  rescind  the  selec- 
tion of  election  otficers  so  made,  and  to  select  them  from  the  diffw- 
ent  political  parties.    (State  v.  Board,  503.) 

2.  MANDAMUS  TO  CONTROL  DISCRETION.— While  manda- 
mus does  not  generally  lie  to  control  the  discretion  of  an  inferior 
tribunal  in  whom  a  discretion  is  vested  in  the  performance  or  non- 
performance of  certain  duties  devolved  upon  it  by  law,  yet,  if  sucb^ 
discretionary  power  is  exercised  with  manifest  injustice,  such  abusfr 
may  be  controlled  by  mandamus.    (State  v.  Board,  503.) 

3.  MANDAMUS  TO  CONTROL  .  DISCRETION.— IP  THB 
PACTS  are  undisputed,  or  stand  confessed  by  the  pleadings,  and  it 
appears  to  the  court  having  superintending  jurisdiction  over  an  In- 
ferior court,  tribunal,  or  corporation,  that  such  court  or  corpora- 
tion has  arbitrarily  abused  the  discretion  confided  to  it  by  the  law, 
or  its  charter,  and  no  other  adequate  remedy  is  open,  the  superior 
court,  by  a  writ  of  mandamus,  may  control  such  inferior  tribunal 
or  corporation,  so  as  to  correct  such  abuse  and  compel  it  to  so  exer- 
cise its  discretion  as  to  conform  to  lawful  and  just  methods  of  pro- 
cedure.   (State  V,  Board,  503.) 

4.  MANDAMUS— SCHOOL  ELECTION.— Mandamus  Is  properly 
brought  in  the  name  of  the  state  on  the  relation  of  taxpayers  resid- 
ing in  a  school  district  to  compel  its  board  of  directors  to  rescind 
appointments  of  Judges  and  clerks  made  by  it  for  an  election  of  a 
member  of  such  board  to  be  held  thereafter.    (State  v.  Board,  503.) 

MARRIAGE  AND  DIVORCE. 

1.  MAINTENANCE— rHYSICIAN'S  BILL.— In  iTsuit  against  ft 

husband  for  maintenance,  the  payment  of  a  physician's  bill  for  ser- 
vices to  his  wife  may  be  directed  to  be  made.  (Murray  v.  Murray,  97.) 

2.  PRAUDULENT  TRANSFERS,  RELIEF  AGAINST.— In  a 
Buit  for  maintenance,  wherein  the  wife  attacks  transfers  as  made  in 
fraud  of  her  rights,  the  judgment  should  not  interfere  with  such 
ifransfers  further  than  Is  required  for  her  protection,  and,  if  a  re- 
ceiver is  appointed,  the  court  should  declare  precisely  what  property 
Is  to  remain  in  his  hands,  and  the  balance  should  be  excepted  from 
the  effect  of  the  judgment.    (Murray  v.  Murray,  97.) 

3.  JURISDICTION,  CONSTRUCTIVE  SERVICE  OP  PRO- 
CESS.—In  a  suit  for  maintenance,  where  the  defendant  is  a  nonresi- 
dent, and  process  is  served  by  publication,  the  court  cannot  require 
defendant  to  execute  a  bond  in  favor  of  the  plaintiff  for  the  pay- 
ment of  alimony.  No  personal  obligation  can  be  imposed  upon  a 
noni'esident  under  such  circumstances.    (Murray  v.  Murray,  97.) 

4.  PRAUDULENT  TRANSFER— PARTIES  NOT  BEFORE  THB 
COURT.— In  a  suit  for  maintenance,  it  is  eri-or  to  declare  void  trans- 
fers made  by  a  husband  to  persons  who  are  not  parties  to  the  suit. 
(Murray  v.  Murray,  97.) 

5.  JURISDICTION— TAKING  POSSESSION  OP  PROPERTY- 
CONSTRUCTIVE  SERVICE  OP  PROCESS.— If,  In  an  action  by  a 
wife  for  maintenance,  a  receiver  is  appointed,  and  property  of  the 
husband  taken  into  his  possession,  after  which  the  summons  is 
served  by  publication,  a  judgment  for  such  maintenance  is  valid  as 
to  the  property  In  the  possession  of  the  court  by  its  receiver.  (Mur- 
ray V.  Murray,  97.) 

See  Contracts.  2;  Receivers.  2. 
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married  women. 
See  Estoppel,  4;  Husband  and  Wife,  2;  Landlord  and  Tenant,  1. 

MARSHALING  SECURITIES. 
See  Husband  and  Wife,  4. 

MASTER  AND  SERVANT. 

1.  PROFITS  OF  BUSINESS,  WHAT  ARE.— Wliere  an  employd 
was  to  liave  a  specified  percentage  of  tlie  profits  of  his  employer's 
business,  ttie  latter  is  not  entitled  to  have  the  Jury  Instructed  that, 
in  estimating  such  profits,  they  must  allow  for  the  annual  deprecia- 
tion of  the  plant  used  in  the  business,  if  it  appears  that  there  is  no 
general  rule  upon  the  subject.  The  jury  may  be  left  to  determine 
from  the  evidence  in  the  cause,  including  that  afforded  by  the  em- 
ployers own  T)Ooks,  what  was  contemplated  by  the  contract  as  prof- 
its of  the  business.    (Sands  v.  Potter,  253.) 

2.  MASTER  AND  SERVANT.— THE  FORMATION  OP  A  COR- 
PORATION BY  A  MASTER  after  tJie  employment  of  his  servant. 
In  the  name  of  wliich  the  business  is  subsequently  carried  on,  all  the 
stock  being  taken  by  the  master,  and  the  business  conducted  as  be- 
fore, does  not  abrog-ate  the  contract  of  employment,  and  the  master 
remains  liable  to  his  employe,    (Sands  v.  Potter,  253.) 

3.  MASTER  AND  SERVANT— INSANITY.— The  insanity  of  a 
master  does  not  terminate  a  contract  for  service  entered  Into  be- 
tween him  and  a  servant  while  he  was  sane.  Notwithstanding  such 
insanity,  the  mutual  engagement  of  hire  and  the  object  of  service 
remain.  The  rule  is  applicable,  though  the  contract  gives  the  em- 
ployer the  right  to  terminate  it  at  any  time,  and  such  right  cannot 
be  exercised  by  him  because  of  liis  insanity,  for,  in  such  circum- 
stances, the  court  might  authorize  his  guardian  or  other  representa- 
tive to  exercise  the  option,  if  its  exercise  was  deemed  in  the  Interests 
of  the  employer.    (Sands  v.  Potter,  253.) 

4.  MASTER  AND  SERVANT— MINOR  EMPLOYES,  DUTY  TO 
INSTRUCT.— Owners  of  dangerous  machinery,  employing  an  inex- 
perienced minor  about  it,  unacquainted  with  its  nature  or  use,  are 
bound  to  take  care  that  he  is  Instructed  therein.  If  they  neglect 
this,  or  give  directions  to  use  the  machinery  in  a  manner  which 
must  lead  to  danger  of  which  he  is  not  likely  to  be  fully  aware,  they 
are  liable  for  any  injury  done  to  him  in  the  use  of  machinery  in 
that  manner.    (Foley  v.  California  Horseshoe  Co.,  87.) 

5.  MASTER  AND  SERVANT  —  FELLOW-SERVANTS.  —  Be- 
tween an  assistant  foreman  and  a  boy  subject  to  his  orders  the  re- 
lation of  fellow-servants  does  not  exist  so  as  to  relieve  the  employer 
from  liability  for  injuries  received  by  the  boy  from  obeying  the  or- 
ders of  such  foreman.    (Foley  v.  California  Horseshoe  Co.,  87.) 

6.  MINOR  EMPLOYES— NEGLIGENCE,  OBEYING  FOREMAN, 
A  minor  cannot  be  expected  to  set  up  an  opinion,  however  mature, 
against  the  judgment  and  experience  of  those  maturer  and  older  to 
whom  he  is  given  in  charge,  and  it  would  be  an  extreme  case  in 
which  a  minor  should  be  held  guilty  of  contributory  negligence  in 
obeying  the  orders  of  his  foreman,  representing  his  master.  (Foley 
v.  California  Horseshoe  Co.,  87.) 

7.  MINOR  EMPLOYES  PUT  TO  WORK  AT  TASKS  WITH 
WHICH  THEY  ARE  NOT  FAMILIAR.— If  a  minor  is  put  to  a 
task  which,  while  within  the  range  of  his  employment,  is  as  to  him, 
because  of  his  youth  and  Inexperience,  unusual  and  strange,  and 
though  he  knows  that  the  machine  with  which  he  Is  at  work  is  lia- 
ble to  start  and  l»iure  him,  yet  he  will  not,  as  a  matter  of  law,  be 
adjudged  guilty  of  contributory  negligence  If  Injured  by  the  sudden 


968  Index. 

startins:  of  a  machine  while  he  Is  at  work  In  a  strange  and  nnnsnal 
place,  and  at  the  command  of  his  foreman.  (Foley  v.  California 
Horseshoe  Co.,  87,) 

8.  MINOR  EMPLOYES,  WHEN  ASSUME  KNOWN  RISKS.— 
Where  the  ordinary  and  usual  occupation  of  a  minor  is  the  running 
of  a  machine  or  is  some  employment  in  and  about  it,  and  he  is  shown 
to  have  knowledge  of  its  working,  its  dangers,  and  defects,  and  he 
Is  not  of  such  tender  years  as  to  be  unable  to  apprehend  the  nature 
of  the  dangers  and  defects,  he  takes  upon  himself,  as  will  an  adult 
under  like  circumstances,  the  perils  of  his  employment,  and.  if  in- 
jured in  th^  course  thereof,  cannot  recover  of  his  employer.  (Foley  v. 
California  Horseshoe  Co..  87.) 

9.  A  MASTER  IS  NOT  RESPONSIBLE  FOR  THE  NEGLI- 
GENT PEltFORMANCE  OF  SOME  DETAIL  OF  WORK  Intrusted 
to  a  servant,  whatever  may  be  the  grade  of  the  servant  who  executes 
such  detail,  though  by  his  negligence,  or  want  of  judgment,  another 
servant  is  injured.  If  the  work  is  the  work  of  the  servant,  and  he 
undertakes  to  perform  it,  and  the  master  is  not  at  fault  in  not  fur- 
nishing proper  materials,  there  is  no  breach  of  duty  on  his  part. 
(Kimmer  v.  Weber,  630.) 

10.  MASTER  AND  SERVANT— ADOPTION  OF  UNSAFE  SCAF- 
FOLDING.— If,  when  a  gang  of  workmen  commence  work  on  a 
building,  they  find  tliere  a  scaffolding  which  had  been  used  by  other 
Avorlimen,  and  use  it  or  adopt  it  as  part  of  a  scaffolding  to  oe  used 
by  them  witliout  any  direction  from  the  common  employer,  he  is 
not  answerable  for  defects  therein  from  which  one  of  such  work- 
men receives  injury.    (Kimmer  v.  Weber,  630.) 

11.  MASTER  AND  SERVANT— ERROR  OP  JUDGMENT  ON 
THE  PART  OF  FOREMAN.— If  workmen  have  constructed  a  scaf- 
folding for  their  use,  and  a  third  person,  thinking  it  insufficient  and 
unsafe,  calls  the  attention  of  the  foreman  of  the  builders  thereto, 
who  replies  that  he  thinks  it  will  do,  and  it  subsequently  proves  in- 
sufficient, and  through  its  defects  injures  one  of  such  workmen, 
the  common  employer  is  not  answerable.  The  construction  of  the 
scaffolding  was  a  detail  of  the  work  with  which  the  workmen  them- 
selves were  charged,  and  the  foreman  had  a  right  to  trust  to  their 
own  judgment  in  the  matter.  All  of  the  employes  who  eoncurrpri  in 
determining  that  the  scaffolding  was  safe  may  be  regarded  as  fellow- 
Kervants.    (Kimmer  v.  Weber,  630.) 

12.  MASTER  AND  SERVANT— DETAILS  FOR  WHICH  MAS- 
TER IS  NOT  ANSWERABLE.— If  a  gang  of  masons  are  at  work  up- 
on a  building,  and  the  construction  of  a  platform  becomes  necessary 
to  the  prosecution  of  their  work,  this  is  one  of  the  details  of  the  busi- 
ness which  is  generally  left  to  the  workmen  themselves,  and  when 
the  master  does  not  take  it  out  of  their  hands,  nor  furnish  defective 
materials  to  be  used  In  it,  and  It  Is  in  fact  constructed  by  the  work- 
men according  to  their  own  judgment,  and,  through  some  defect  In 
Its  construction,  one  of  them  Is  subsequently  injuretl,  the  master,  or 
common  employer,  is  not  answerable.    (Kimmer  v.  Weber,  630.) 

13.  MASTER  AND  SERVANT— FELLOW-SERVANTS.— If  work- 
men  find  it  necessary  during  their  work  to  erect  scaffolding,  and,  by 
the  negligence  of  any  of  them,  such  scaffolding  breaks,  and  Injures 
one  of  their  number,  be  cannot  recover  of  the  common  employer,  be- 
cause the  Injury  Is  due  to  the  negligence  of  his  fellow-servants,  (Kim- 
mer V.  Weber,  630.) 

14.  MASTER  AND  SERVANT— PELLO W-SERVANT— LIABIL- 
ITY.—Subsequent  or  even  contemporaneous  approval  by  the  master 
of  work  directed  and  controlled  by  the  servant  may  free  the  latter 
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from  all  llablHry  to  the  former,  but  cannot  free  him  from  liability  to 
bis  fellowHservants  for  his  negligence.    (Atkins  v.  Field,  424.) 

15.  MASTER  AND  SERVANT— FELLOW-SERVANTS— LIABIIi- 
ITY  OF  FOR  NEGLIGENCE— If  a  servant  personally  selects  the 
material  and  mode  of  setting  up  an  apparatus  furnished  by  the  mas- 
ter, the  former  is  liable  to  his  fellow-servants  for  injuries  caused  by 
liis  negligence  in  peiforming  the  worli,  although  it  is  satisfactory  to, 
and  approved  by,  the  master.     (Atkins  v.  Field,  424.) 

16.  MASTER  AND  SERVANT— FELLOW-SERVANT— LIABIL- 
ITY  OF.— If,  in  setting  up  an  apparatus,  a  fellow-servant  does  not 
exercise  his  own  judgment  or  discretion,  but  simply  follows  the  dl- 
i-ections  of  a  higlier  authoi'ity,  he  is  not  liable  to  a  coemployfe  for 
deficiency  in  material  or  arrangement.    (Atkins  v.  Field,  424.) 

MECHANICS'  LIENS. 

1.  MECHANICS'  LIENS  AGAINST  PURCHASER.— A  third 
I>erson  who  purchases  property  before  the  time  for  filing  a  mechan- 
ic's lien  against  it  has  expired,  or  who  extends  the  time  for  filing 
feuch  lien  by  labor  performed  at  his  special  instance  and  request,  may 
be  required  to  pay  siioh  lien,  although  in  purchasing  he  relies  upon 
i.he  representations  of    the    vendor    that    the  contractor's     claims 

against  the  property  have  all  been  paid  in  full.    (Oonlee  v,  Clark,  298.) 

2.  MECHANICS'  LIENS— LAST  WORK  DONE— TIME  OP 
FILING  LIEN.— Necessary  work  done  by  a  contractor  to  cor- 
rect his  own  mistake  or  to  remedy  a  defect  caused  by  his  own  negli- 
gence in  the  performance  of  his  contract  for  which  he  is  not  entitled 
to  make  any  charge  may  be  considered  as  the  last  work  done  for 
the  purpose  of  fixing  the  time  from  which  the  period  allowed  for 
filing  the  Hen  dates.    (Conlee  v.  Clark,  298.) 

MINES. 

1.  MINING  LAWS— DISCOVERY,  WHAT  IS.— When  a  locator 
finds  rock  in  place,  containing  mineral,  he  has  made  a  discovery 
within  the  meaning  of  the  statute  authorizing  the  location  of  min- 
ing claims,  whether  the  rock  is  rich  or  poor,  whether  it  assays  high 
•or  low.  It  is  the  finding  of  the  mineral  in  the  rock  in  place,  as  dis- 
tinguished from  float  rock,  that  constitutes  a  discovery,  and  war- 
rants the  prospector  in  making  a  location  of  a  mining  claim.  Nop 
need  the  locator  expect  to  find  a  paying  mineral  In  the  particular 
crevice,  vein,  or  seam  in  wliich  he  finds  the  rock  in  place.  It  is  suf- 
ficient that  he  expects  by  following  up  that  crevice,  vein,  or  seam 
to  find  a  main  body  of  ore  of  commercial  value  within  the  ground 
located.     (McShane  v.  Kenkle,  579.) 

2.  MINING  LAWS— DISCOVERY  SUFP^ICIENT  TO  JUSTIFY 
THE  LOCATION  OF  A  QUARTZ  CLAIM.— It  is  not  essential,  In 
order  to  sustain  the  location  of  a  mining  <'laim,  that  the  vein  discov- 
ered contain  mineral,  quartz,  or  ore  of  such  a  nature  that  a  practical 
miner,  if  he  encountered  it,  would  feel  justified  In  following  it  up,  and 
developing  it.  An  instruction  to  this  effect  is  erroneous.  If  the  rock 
discovered  is  in  place,  and  carries  enough  precious  metal  in  it  to 
justify  the  locator  in  expending  time  and  money  in  prospecting  and 
developing  the  ground  located,  the  discovery  is  valid,  and  a  loca- 
tion thereof  may  be  made,  no  matter  what  the  locator's  vocation 
may  be.    (McShane  v.  Kenkle,  579.) 

3.  MINES,  WHEN  DEEMED  TO  BE  OPENED.— A  mine  law- 
fully lease<l  to  be  opened  is  an  open  mine  within  the  reaso'i  of  the 
rule  permitting  a  life  tenant  to  mine  open  mines.  (Koen  v.  Bartlett, 
£84.) 

See  Landlord  and  Tenant,  4,  5. 
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MISTAKE. 
See  Evidence,  2;  Equity,  2;  Fraud,  4.  ' 

MONOPOLIES. 

1.  TRADE  RESTRAINT  —  MONOPOLIES  —  COMBINATIONS 
BETWEEN  INDIVIDUALS  or  firms  for  tlie  regulation  of  prices 
and  of  competition  in  business  are  not  monopolies,  and  are  not  un- 
lawful as  in  restraint  of  trade  so  long  as  they  are  reasonable,  and 
do  not  include  all  of  a  commodity  or  trade,  or  create  sucli  restric- 
tions as  to  materially  affect  the  freedom  of  commerce.  (Herriman  t» 
Menzies,  81.) 

2.  A  MONOPOLY  EXISTS  WHEN  all  or  so  nearly  all  of  an  ar- 
ticle of  trade  or  commerce  in  a  community  or  district  is  brought 
within  the  hands  of  one  man,  or  set  of  men,  as  to  practically  bring; 
the  production  of  the  commodity  or  thing  within  such  single  con- 
trol, to  the  exclusion  of  all  competition  or  free  trafh'c  therein.  Any- 
thing less  than  this  is  not  a  monopoly.    (Herriman  v.  Menzies,  81.) 

MORTGAGES. 

1.  MORTGAGE— EQUITY  OF  REDEMPTION.— The  purchase 
by  a  mortgagee  of  tiie  equity  of  redemption  from  the  mortgagor  at 
a  time  when  there  was  a  great  stringency  in  the  money  marliet,  and 
therefore  an  inability  to  borrow  money  at  a  price  greatly  less  than 
the  purchaser  was  willing  to  pay  if  necessary  to  effect  the  purchase,, 
the  purchaser  not  being  aware  that  it  was  possible  to  obtain  a  great- 
er price,  is  not  fraudulent  and  will  not  support  an  action  against  the 
mortgagee  for  damages,  though  the  premises  were  advertised  for 
sale  under  the  decree  of  foreclosure  when  the  equity  of  redemption 
was  thus  purchased.    (De  Martin  v.  Phelan,  115.) 

2.  MORTGAGE.— THE  RELATION  BETWEEN  A  MORTGA- 
GOR AND  MORTGAGEE  is  not  fiduciary  where  the  mortgage  does 
not  conA'ey  the  legal  title  nor  give  the  mortgagee  any  control  over 
the  estate.     (De  Martin  v.  Phelan.  115.) 

3.  NOTICE  FROM  RECORD  OF  MORTGAGE  CONTAINING 
AN  INCORRECT  DESCRIPTION.— The  record  of  a  mortgage  of  lot 
16  in  blocli  67  is  not  notice  of  an  intention  to  mortgage  lot  16  in. 
block  57.  though  the  mortgagors  were  the  owners  of  that  lot  and  not 
of  the  one  desoribed  in  the  mortgage.     (Baker  v.  Bartlett,  594.) 

4.  MORTGAGES— MORTGAGEE  AS  PURCHASER  AND  TRUS- 
TEE.— A  mortgagee  is  a  trustee  and  is  not  allowed  to  purchase  at 
bis  own  sale.    If  he  does  so,  he  is  still  a  trustee.    (Shew  v.  Call,  678.) 

5.  A  MORTGAGEE  IN  POSSESSION  OR  HIS  ALIENEE,  not 
'guilty  of  fraud,  is  not  chargeable  with  reuts  pending  a  suit  to  fore- 
close a  mortgage  or  trust  deed.    (Stout  v.  Philippi  Mfg.  Co.,  843.) 

See  Chattel  Mortgages;  Husband  and  Wife,  4. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS,  TORTS  OF  OFFICERS, 
NONLIABILITY  FOR.— Where  an  othfcer  of  a  corporation  has  no 
other  authority  than  that  intrusted  to  him  by  law,  and  he  acts  be- 
yond that  authority,  and  commits  a  tort,  whereby  a  citizen  is  injur- 
ed In  person  or  property,  the  tort  is  the  act  of  the  officer  only,  and 
ordinarily,  no  recovery  of  damages  can  be  had  except  against  him. 
(Sievers  v.  San  Francisco,  153.) 

2.  MUNICIPAL  CORPORATIONS— LIABILITY  FOR  ERRORS 
OF  THFJR  OFFICERS.— Where  an  injury  results  to  a  property 
owner  from  a  wrong  or  omission  of  an  officer  of  a  munieipnlity, 
charged  with  a  duty  prescribed  and  limited  by  law,  he  is  not  treat- 
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ed  as  a  servant  or  agent  of  the  corporation,  and  It  Is  not  liable  for 
his  error  or  omission.    (Slevers  v.  San  Francisco,  153.) 

3.  A  MUNICIPALITY  IS  NOT  LIABLE  FOR  A  MISTAKE  OF 
ITS  ENGINEER  and  surveyor  in  furnishing  incorrect  lines  of  grade 
to  a  contractor  by  which  he  is  misled  and  caused  to  grade  a  street 
to  a  greater  height  than  the  offiicial  grade,  to  the  injury  of  an  adja- 
cent property  owner.     (Slevers  v.  San  Francisco,  153.) 

4.  MUNICIPAL  CORPORATIONS,  STREETS,  INJURIES 
FROM  GRADING,  WHEN  NOT  LIABLE  FOR.— If  a  contract  is  let 
after  legal  proceedings  for  the  grading  of  a  street  to  the  offi-cial 
grade,  and  an  abortive  attempt  is  made  by  the  board  of  supervisor* 
to  change  the  grade,  and,  believing  the  grade  to  hav«  been  changed, 
the  city  engineer  and  surveyor  furnishes  a  line  of  grade  correspond- 
ing to  the  changed  grade,  and  tlie  street  is  graded  accordingly,  to  the- 
injury  of  a  property  owner,  who  would  not  have  been  injured  had 
it  been  graded  to  the  ofhtial  grade,  he  cannot  recover  damage* 
therefor  of  the  municipality.    (Sievers  v.  San  BYanciseo,  153.) 

5.  MUNICIPAL  CORPORATIONS  ARE  NOT  LIABLE  IN 
DAMAGES  FOR  THE  MANNER  in  which  they  exercise,  in  good 
faith,  their  discretionary  powers  of  a  public,  legislative,  or  quasi 
judicial  character,  but  are  liable  to  actions  for  damages  where  their 
duties  cease  to  be  judicial  in  their  nature  and  become  ministerial. 
(Chicago  V.  Siben,  245.) 

6.  MUNICIPAL  CORPORATION,  LIABILITY  OF  FOR  SYS- 
TEMS OF  SEWERAGE  AND  DRAINAGE.— The  adoption  of  a  gen- 
eral plan  of  sewerage  involves  the  performance  of  a  duty  of  a  quasi- 
judicial  character,  but  the  construction  and  regulation  of  sewers,, 
and  the  keeping  them  in  repair  after  the  adoption  of  such  general 
plan,  are  ministerial  duties,  and  a  municipality  which  constructa 
and  owns  such  sewers  is  liable  for  the  negligent  performance  of 
such  duties.    (Chicago  v.  Seben,  245.) 

7.  MUNICIPAL  CORPORATIONS.— FOR  NOT  KEEPING 
STREETS  AND  SEWERS  IN  REPAIR  after  they  have  been  con- 
structed, a  city  is  answerable  to  a  person  injured  thereby,  where,  sm 
in  Illinois,  the  jurisdiction  and  control  of  streets  and  their  improve- 
ment are  conferred  upon  municipal  governments.  The  rule  is  other- 
wise as  to  counties  and  as  to  towns  which  do  not  act  under  charters. 
(Chicago  V.  Seben,  245.) 

8.  MUNICIPAL  CORPORATIONS— BREACH  OF  THE  PEACB 
—FINE— VOID  ORDINANCE.— A  city  ordinance  fixing  a  less  pen- 
alty for  an  offense  than  that  fixed  by  statute  for  the  same  offense  is 
void.  Hence,  if  a  city  ordinance  imposes  a  penalty  of  not  less  than 
ten  nor  more  than  one  hundred  dollars  for  a  breach  of  the  peace, 
while  the  minimum  tine  under  the  statute  is  one  cent  and  maximum 
fine  is  one  hundred  dollars,  in  addition  to  which  imprisonment  not 
less  than  five  nor  more  than  fifty  days  may  be  inflicted,  the  ordi- 
nance is  void.    (Taylor  v.  Owensboro,  361.) 

9.  MUNICIPAL  CORPORATIONS— NONLIABILITY  OF,  FOR 
ACTS  OF  OFFICERS  IN  ENFORCING  PENAL  LAWS.— As  mu- 
nicipalities represent  the  commonwealth,  and  municipal  officers, 
while  engaged  in  duties  relating  to  the  public  safety,  and  in  the 
maintenance  of  public  ox'der,  are  the  servants  of  the  commonwealth, 
although  their  duties  may  be  confined  to  the  enforcement  of  the 
law  within  a  specified  territory,  a  city  is  not  liable  for  the  acts  of 
its  officers  in  enforcing  the  criminal  or  penal  laws  of  the  common- 
wealth, or  in  enforcing  the  penal  ordinances  of  the  city.  It  would 
not,  therefore,  be  liable  for  the  acts  of  its  officers  in  enforcing  a 
judgment  of  conviction  for  a  breach  of  the  peace,  though  sucli 
judgment  were  void.    (Taylor  v.  Owensboro,  361.) 
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10.  STREETS.— ABUTTING     PROPERTY     OWNERS     UPON 

STREETS,  the  fee  of  which  is  in  the  municipality,  are  not  given  any 
new  or  additional  right  therein  by  a  statute  requiring  the  consent  of 
the  owners  of  more  than  one-half  the  frontage  upon  the  street  be- 
fore the  common  council  of  the  municipality  can  authorize  the  con- 
struction of  a  railway  therein.    (Doane  v.  Lake  Street    etc.  Ry.  Oo., 

11.  MUNICIPAL  CORPORATIONS— STREETS— REGULATION 
OP  USE  OP. — A  city  vested  with  power  to  regulate  the  use  of  its 
streets  has  no  right  to  grant  the  exclusive  use  of  the  surface  be- 
neath its  streets  for  the  private  gain  of  its  grantee,  though  he  in- 
tends to  lease  y;  to  others  for  a  public  use.  Such  a  grant  is  a  dele- 
gation of  powers  and  control  which  the  city  alone  can  exerci.se. 
/State  V.  Murphy,  515.) 

12.  MUNICIPAL  CORPORATIONS— STREETS— REGULATION 
OP  USE  OF.— If  a  telegraph  or  other  such  corporation  has  express 
power  from  the  state  to  place  its  wires  and  other  fixtures  under 
aground  in  the  streets  of  a  city,  upon  obtaining  the  consent  of  the 
latter,  the  citj',  by  merely  giving  such  consent,  reserves  no  power  of 
regulation,  except  such  as  is  incident  to  ftie  regulation  of  the  use 
of  the  streets  and  such  as  the  safety  and  welfare  of  the  public  may 
demand.  Any  further  rights  reserved  to  the  city  must  be  secured  as 
conditions  of  the  grant  or  consent.    (State  v.  Murphy,  515.) 

13.  MUNICIPAL  CORPORATIONS— STREETS— REGULATING 
USE  OF. — Power  vested  in  a  city  to  regulate  the  use  of  its  streets 
does  not  authorize  it  to  grant  their  use  to  another  for  subways  to 
conduct  electricity,  though  his  sole  pui-pose  may  be  to  lease  them 
to  wire-using  corporations,  unless  the  city  reserves  the  power  to 
supervise  and  control,  not  only  the  work  of  excavating  in  the 
streets,  but  also  of  all  matters  Incident  to  location,  construction, 
maintenance,  and  use  for  such  purpose.    (State  v.  Murphy,  515.) 

14.  MUNICIPAL  CORPORATIONS— STREETS— USB  OP.— A 
city  vested  with  ix)wer  to  regulate  the  use  of  its  streets  nas  no  power 
to  divert  their  uses  from  those  to  which  they  were  dedicated.  (State 
V.  Mui-phy,  515.) 

15.  MUNICIPAL  CORPORATIONS— ESTOPPEL.— The  doctrine 
of  estoppel  cannot  be  applied  as  against  a  city,  to  validate  a  con- 
tra.ct  which  it  has  no  power  to  make.    (State  v.  Murphy,  515.) 

16.  MUNICIPAL  CORPORATIONS  —  STREETS  —  POWER  TO 
REGULATE  USE  OF— PRIVATE  USE.— A  city,  vested  with  power 
to  regulate  the  use  of  its  streets,  has  no  power  to  grant  a  private 
corporation  the  right  to  occupy  them  by  conduits  beneath  the  sur- 
face, for  the  puiTJOse  of  conducting  electricity,  without  requiring 
them  to  be  uses  used  for  the  benefit  of  the  public,  and  without 
reserving  any  control  over  the  business  or  use  of  the  corporation. 
Such  a  grant  Is  for  a  private  use,  and  ultra  vires  and  void.  (State  v. 
Murphy,  515.) 

17.  MUNICIPAL  CORPORATIONS  —  STREETS  —  ELECTRIC 
WIRES  UNDER  GROUND.— A  city  vested  with  power  to  regulate 
the  use  of  its  streets  has  power  to  authorize,  and,  if  public  safety 
and  general  welfare  demand  it,  to  require,  all  electric  wires  used 
for  the  benefit  of  the  public  to  be  laid  under  ground.  (State  v.  Mur- 
phy, 515.) 

18.  MUNICIPAL  CORPORATIONS— STREETS— REGULATION 
OF  USB  OP.— The  dedication  of  streets  to  public  uses  includes  aa 
well  the  soil  beneath  them  as  the  surface.  The  city  has  the  same 
power  to  regulate  the  use  of  the  streets  beneath  as  upon  the  surface 
thereof,  and  such  power  is  in  like  manner  limited  to  public  uf^-^^-  in 
existence  and  those  which  may  spring  into  existence.  (State  v.  Mur- 
phy, 515.) 
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19.  MUNICIPAL    CORPORATIONS— STREETS-REGULATION 

OF  USE  OF.— Power  vested  in  a  city  to  regulate  the  use  of  its 
Btreets  refers  to  legitimate  public  uses  uot  inconsistent  with  the  or- 
dinary and  paramount  use  for  travel  tliereon,  or  with  the  private 
rights  of  abutting  property  owners.  An  ordinance  having  the  effect 
of  diverting  tlie  streets  from  a  public  to  a  private  use,  or  of  unrea- 
sonably diverting  and  appropriating  them  to  a  public  use  other  than 
that  of  ordinary  travel,  is  ultra  vires  and  void.  (State  v.  Murphy, 
515.) 

20.  MUNICIPAL  CORPORATIONS— STREETS— REGULATION 
OF  USE  OF.— Under  general  power  to  regulate  the  use  of  its 
streets,  a  city  has  authority  to  authorize  corporations  and  persons, 
for  the  purpose  of  serving  the  public,  to  string  telegraph,  telephone, 
or  electric  light  wires  upon  poles  above  the  surface,  or  through  con- 
duits beneath  the  surface,  pix)vided  such  structures  do  not  material- 
ly Interfere  with  the  ordinary  uses  of  the  streets  and  public  travel 
thereon,  but  the  city  has  no  power  to  autliorize  such  a  use  of  the 
Btreets  as  will  destroy  its  usefulness  as  a  public  thoroughfare.  (State 
V.  Murphy,  515.) 

21.  MUNICIPAL  CORPORATIONS— STREETS— REGULATIOK 
OF  USE  OF. — A  municipal  coi-poration  vested  with  power  to  regu- 
late the  size  of  its  streets,  can  permit  the  use  of  their  surface  for 
the  erection  of  telegraph  and  telephone  poles,  and  the  laying  of 
railroad  tracks,  the  space  above  the  surface  for  stringing  electric 
wires  for  the  transmission  of  messages  and  the  creation  of  light, 
and  may  also  permit  the  laying  of  M-nler  and  gas  pipes  and  sewers 
beneath  the  surface.    (State  v.  Murphy,  515.) 

22.  MUNICIPAL  CORPORATIONS- ORDINANCES— FILLING 
DEPRESSION'S.— A  city  ordinance  requiring  parties  making,  or 
causing  to  be  made,  any  excavation  in  or  adjoining  any  public 
street,  alley,  highway,  or  public  place,  to  so  fence  it  as  to  prevent 
Injury  to  persons,  animals,  or  vehicles,  does  not  apply  to  one  who 
purchasing  property  with  an  excavation  already  upon  it.  (Moran  v. 
Pullman  etc.  Car  Co.,  543.) 

23.  MUNICIPAL  CORPORATIONS  — ORDINANCES— L' ABIL- 
ITY OF  ClTi'.— A  city  is  not  liable  in  dnniages  lor  injury  to  persons 
resulting  from  a  failure  to  enforce  ordinances  requiring  excavations 
and  depressions  in  city  lots  adjacent  to  the  highwaj  or  street  to  be 
filled  or  fenced  by  property  owners.  (Moran  v.  Pullman  etc.  Car.  Co., 
543.) 

24.  MUNICIPAL  CORPORATIONS— ORDINANCES.— A  munici- 
pal ordinance  cannot  create  a  civil  liability  against  a  person  violat- 
ting  it  and  in  favor  of  persons  injured  by  its  violation.  The  only 
liability  which  attaches  to  the  infraction  of  such  an  ordinance  is  the 
penalty  it  imposes.    (Moran  v.  Pullman  etc.  Car.  Co.,  543.) 

25.  MUNICIPAL  CORPORATIONS.— ORDINANCES  REQUIR- 
ING  DEPRESSIONS  AND  EXCAVATIONS  within  a  city  which 
ore  below  the  natural  or  artificial  grade  of  surrounding  or  adjacent 
streets  to  be  filled  or  fenced,  and  prescribing  a  penalty  for  failure 
to  comply  with  the  requirements  of  the  ordinances,  ai)ply  only  to 
cases  where  the  owrier's  property  extends  up  to  the  highway,  and 
the  excavation  or  depression  is  in  such  close  proximity  to  such  '  '"h- 
way  as  to  endanger  the  safety  of  travelers  on  such  highway.  (Mor- 
gan v.  Pullman  etc.  Car  Co.,  543.) 

26.  MUNICIPAL  INDEBTEDNESS,  PROHIBITION  AGAINST 
CREATING.— Under  a  constitutional  inovisiou  against  the  incurring 
of  any  indebtedness  by  a  county  which  cannot  be  paid  out  of  the 
funds  on  hand  and  the  levy  of  t!ip  r-n'-roTit  Hcrnl  year,  orders  issued 
by  the  county  to  a  contractor  in  payment  for  the  construction  of  a 
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courthouse,  payable  out  of  funds  to  be  rafsed  from  tax  levies  to  be 
made  In  a  subsequent  year,  are  void.  (Merchants'  Nat.  Bank  t« 
Spates.  828.^ 

MURDER. 

See  Assault. 

MUTUAL    MISTAKE. 
See  Equity,  3. 

NEGLIGENCE. 

1.  NEGLIGENCE— DAMAGES— RECOVERY   IN   STATUTORY 

ACTION  FOR  CAUSING  DEATH  BARS  COMMON-LAW  RIGHT 
OF  ACTION.— If  a  wife  is  killed  by  the  tegligence  of  a  railroad 
company,  a  recovery  by  the  husband,  as  personal  representative,  of 
damages,  under  a  statute  allowing  a  riglit  of  action  for  a  personal 
injury  to  survive  to  the  personal  representative,  is  a  bar  to  his 
common-law  right  of  action,  as  a  husband,  to  recover  damages  for 
the  loss  of  his  wife's  society  from  the  time  of  the  injury  until  her 
death.    (Louisville  &  Nashville  R.  R.  Co.  v.  McElwain,  385.) 

2.  NEGLIGENCE— EVIDENCE  OF,  POWER  TO  PRESCRIBE 
WHAT  SHALL  BE,— There  is  no  doubt  of  the  general  power  of  the 
state  to  prescribe  the  rules  of  evidence  which  shall  apply  in  judicial 
proceedings  therein.  It  may,  therefore,  declare  that  the  happening 
of  an  accident  through  a  defect  of  the  cars  or  appliances  of  a  railway 
corporation  shall  be  prima  facie  evidence  of  negligence  on  the  part 
of  tlie  coi-poration,  in  an  action  brought  against  it  by  one  of  its 
employes.    (Pennsylvania  Co.  v.  McCann,  695.) 

3.  NEGLIGENCE,  CONTRIBUTORY  OF  CHILDREN.— The  or- 
dinary  care  which  a  child  of  limited  judgment  and  experience  is 
called  upon  to  exercise  in  a  given  act  is  not  the  same  quantum  of 
care  whicli  an  adult  is  called  upon  to  use  in  the  same  circum- 
stances.   (Foley  v.  California  Horseshoe  Co.,  87.) 

fiee  Electric  Companies,  1-4;  Joint  Liability,  1;  Real  Property,  4;  Re- 
lease. 

NEGOTIABLE     INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS  —  FORGERY— ESTOPPEL. 
A  party  wlvo,  after  maturity  of  a  note,  with  full  knowledge  that  his 
name  is  attached  tliereto,  admits  his  liability  thereon  and  that  he 
will  stand  good  for  it  is  not  thereby  estopped  from  claiming  that 
his  signature  was  forged,  although  tlie  holder  extends  the  time  of 
payment,  unless  such  extension  is  induced  by  such  admissions. 
(Lewis  v.  Hodapp,  295.) 

2.  NEGOTIABLE  INSTRUMENTS—WANT  OF  OONSIDERA- 
1ION— TRANSFER— LIABILITY  OF  PAYFE.— A  payee  of  a  note 
without  consideration,  who  transfers  it  to  an  innocent  purchaser,  is 
liable  to  the  maker  for  any  loss  accruing  to  him  from  such  transfer. 
(Mader  v.  Cool.  304.) 

3.  NEGOTIABLE  INSTRUMENTS— WANT    OP    CONSIDERA- 

TION— PAYMENT  TO  INNOCENT  HOLDER.— Payment  of  a  note 
by  the  maker  to  an  innocent  purchaser  is  not  a  voluntary  payment 
such  as  will  prevent  recovery  from  the  payee  of  the  amount  paid,  if 
the  note  is  without  consideration,  and  this  defense  is  lost  by  its 
transfer.    (Mader  v.  Cool,  304.) 

4.  NEGOTIABLE  INSTRUMENTS— EXECUTED  GIFT— CON- 
SIDERAl'lON.— A  note  given  without  consideration,  althoiisrli  ]iay- 
able  in  bank,  cannot  be  regarded  as  an  executed  gift.  (Mader  t.  Ooo], 
804.) 
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5.  NEGOTIABLE  INSTRUMENTS— PART  FAILURE  OF  CON- 
SIDERATION—RECOVERY —If  the  consideration  of  a  note  fails 
in  part  only,  there  may  be  a  recovery  by  the  holder  for  the  part  as 
to  which  the  consideration  has  not  failed.     (Mader  v.  Cool,  304.) 

6.  NEGOTIABLE  INSTRUMENT&-CONSlDEiJAT.ON.— If  one 
Is  bound  by  an  agreement  not  to  do  a  certain  thing  at  a  certain 
place,  a  subsequent  agreement  to  the  same  effect,  made  to  procure 
the  execution  of  a  note,  is  not  sufficient  consideration  therefor. 
■(Mader  v.  Cool,  304.) 

7.  PAPER  NEGOTIABLE  IN  form  made  by  persons  non  com- 
pos mentis,  infants,  or  married  women  is  not  within  the  rule  which 
prohibits  a  bona  fide  holder  of  a  negotiable  instrument  received  be- 
fore it  becomes  due  from  defenses  which  the  maker  might  have 
made  against  the  payee.    (Hosier  v.  Beard,  720.) 

8.  NEGOTIABLE  INSTRUMENTS— JOINT  AND  SEVERAL 
OBLIGATION  OF  "IRREGULAR  INDORSERS."— If  some  of  the 
promisors  sign  a  promissory  note  at  the  foot,  and  others  on  the 
back,  the  obligation,  toward  the  payee,  of  those  who  place  their 
names  on  the  back  of  the  paper,  though  it  is  joint  in  form,  is  joint 
And  several,  and  not  joint,  with  the  obligation  of  those  who  sign 
the  note  in  the  usual  place,  although  the  obligation  of  those  who 
€iga  on  the  back  of  the  uote,  as  between  themselves,  may  be  joint. 
It  may  be  joint  as  between  themselves,  and  yet  joint  and  several  as 

to  those  who  signed  at  the  foot.    (Schultz  v.  Howard,  470.) 

9.  NEGOTIABLE  INSTRUMENTS— ORIGINAL  PROMISORS 
•OR  MAKERS— WHO  ARE.— I'ersons  who  sign  their  names  on  the 
t)ack  of  a  note,  when  it  is  executed,  for  the  purpose  of  giving  credit 
1o  the  maker,  with  the  payee,  and  as  security  for  the  payment  of 
the  note,  are  original  promisors  or  makers,  although,  as  between 
themselves  and  the  other  makers,  they  may  be  mere  sureties  for 
the  latter.    (Schultz  v.  Howard,  470.) 

10.  NEGOTIABLE  INSTRUMENTS  — WHEN  RENEWAL  IS 
WITHOUT  CONSIDERATION.— If  an  original  note  has  been  given 
witliouc  consideration,  each  successive  renewal  thereof  is  without 
t-onsideration,  unless  there  is  some  consideration  to  support  it  other 
than  the  mere  surrender  and  renewal  of  the  original  note.  (Turle  r. 
Sargent,  475.) 

11.  NEGOTIABLE  INSTRUMENTS— COLLATERAL  SECURI- 
PIES— NO  CONSIDERATION.— If  a  third  party,  without  any  con- 
sideration personal  to  himself,  gives  his  promissory  note  to  a  cred- 
itor as  collateral  to  the  mere  naked  debt  of  another,  without  any 
<.-ircumstance  of  advantage  to  the  debtor  or  disadvantage  to  the 
creditor,  the  note  is  witliout  consideration.  Hence,  if  one  partner 
misappropriates  money  belonging  to  his  copartner,  a  note  given  by 
n  third  person  to  the  latter  upon  his  promise  not  to  prosecute  crim- 
inally, is  without  consideration.    (Turle  v.  Sargent,  475.) 

12.  DEFINITIONS.— "IRREGULAR  INDORSERS"  are  original 
l)iHjmisors  or  makers,  and  the  courts,  in  defining  the  nature  of  their 
obligation  as  makers,  iudorsers,  or  guarantors,  have  indiscriminate- 
ly and  interchangeably  spoken  of  them  as  "original  promisors," 
^'joint  makers,"  and  joint  and  several  makers."  (Schultz  v.  Howard, 
470.) 

13.  NEGOTIABLE  INSTRUMENTS— SECOND  INDORSERS— 
WHO  ARE.— If  a  person  not  connected  with  the  original  considera- 
tion of  a  note  indorses  it  after  a  prior  indorsement  by  the  payee, 
and  below  the  signature  of  such  payee,  the  law  conclusively  pre- 
sumes it  to  have  been  done  in  aid  of  the  negotiation  of  the  note, 
and  the  party  thereby  becomes  a  second  Indorser.  (Bowler  v.  Braun, 
449.) 
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14.  BILLS  OF  EXCHANGE,  WHAT  ESSENTIAL  TO.-To  a 
bill  of  exeliauge  there  are  three  parties— drawer,  drawee,  aud  payee. 
The  drawee  is  not  bound  until  acceptance,  and  then,  having  be- 
come an  acceptor,  he  is  regarded  as  primarily  the  promisor,  and  the 
drawer  is  liable  collaterally  only.    (Industriar  Bank  v.  Bowes,  228.) 

15.  BILL  OF  EXCHANGE,  PRESENTMENT  OF,  TO  CHARGE 
DRAWER.— xV  bill  of  exchange  musr  be  presented  to  the  drawee 
within  a  reasonable  time,  and.  if  payment  is  refused,  notice  must 
be  promptly  given  to  the  drawer.  Otherwise  he  cannot  be  held  lia- 
ble thereon.    (Industrial  Bank  v.  Bowes,  228.) 

16.  NOiS'-NEGOTIABLE  INSTRUMENTS,  MEASURE  OF  DAM- 
AGES, RECOVERABLE  AGAINST  ASSIGNOR.— An  assignor  of  a 
non-negotiable  instrument  which  proves  worthless  is  not  liable  to 
any  assignee  thereof  beyond  the  consideration  actually  received  by 
the  defendant  for  his  assignment.  Hence,  in  an  action  hy  an  as- 
signee against  a  remote  assignor,  the  complaint  must  allege  a  con- 
sideration for  the  assignment  made  by  the  defendant.  (Goff  v.  Mil- 
ler, 889.) 

17.  NON-NEGOTIABLE    INSTRUMENT.— ONE    WHO    DEALS 

IN  non-negotiable  property  acquires  it  subject  to  all  equities  in  tlie 
maker  and  the  right  of  recourse  against  remote  assignors,  subject 
to  their  equities,  whether  he  knows  thereof  or  not.  (Goff  v.  Miller, 
689.) 

18.  NEGOTIABLE  INSTRUMENTS— CONSIDERATION.— A  note 
given  by  a  surety  on  the  bond  of  a  defaulting  bank  cashier  in  settle- 
ment of  defalcation,  is  supported  by  sufficient  consideration 
If  it  appears  that  because  the  note  was  given,  the  bond  was  sur- 
rendered, or  that  the  bank  forbore  to  sue  thereon,  or  that  it  was 
given  as  a  compromise  and  credited  on  the  cashier's  account,  or  that, 
in  reliance  on  such  compromise,  there  was  a  change  in  the  position 
of  the  parties,  so  as  to  make  restoration  of  the  status  quo  impossible, 
or  that  the  credit  of  the  bank  was  maintained  by  such  compromise, 
or  flint  it  was  tlie  basis  for  permission  given  by  authority  to  con- 
tinue the  banking  business.    (Fink  v.  Farmers'  Bank,  746.) 

19.  NEGOTIABLE  INSTRUMENTS.— A  BONA  FIDE  PURCHAS- 
ER of  a  negotiable  instrument  can  recover  thereon  only  the  amount 
paid  therefor  with  interest,  where  the  instrument  was  fraudulent  in 
its  ince^ption  and  without  consideration  belweeu  the  original  parties. 
(Oppenheimer  v.  Bank,  778.) 

20.  NEGOTIABLE  INSTRUMENTS.— A  STIPULATION  IN  A 
PROIMISSORY  NOTE  to  pay  all  reasonable  attorneys'  fees  in  case 
suit  is  brought  to  enforce  payment  does  not  destroy  its  negotiability. 
(Oppenheimer  v.  Bank,  778.) 

21.  NEGOTIABLE  INSTRUMENTS.— INADEQUACY  OF  PRICE 

paid  for  negotiable  paper  may  be  so  gross  as  to  justify  the  conclusion 
that  the  purchaser  is  chargeable  with  notice  of  a  fraudulent  or  de- 
fective title  on  the  part  of  the  vendor;  but  the  purchase  at  a  dis- 
count of  twenty  per  cent  does  not  necessarily  show  such  a  discrep- 
ancy between  the  amount  paid  and  the  commercial  value  of  the  pa- 
per as  to  charge  the  purchaser  with  notice  of  fraud  in  the  obtaining^ 
of  the  paper  by  Its  original  holder.    (Oppenheimer  r.  Bank,  778.) 

22.  THE  ASSIGNOR  OF  A  NON-NEGOTIABLE  INSTRUMENT 
WARRANTS  i)v  iiiipiication  that  it  is  a  valid  and  suhsiscing  debt,  and 
that  the  maker  of  the  instrument  is  solvent,  or  will  be  when  it 
becomes  due.    (Merchants'  Nat.  Bank  v.  States,  828.) 

Bee  Alteration  of  Instruments;  Assignment;  Evidence,  4;  Insane  Pei> 
sons,  1-5;  Partnership,  8.    * 
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NEW  TRIAL. 
WITNESSES— ABSENCE  OF  AS  GROUND  FOR  A  NEW 
TRIAL. — The  refusal  of  a  court  to  graut  a  continuance  or  postpone- 
ment of  the  trial  to  enable  a  party  to  procure  the  testimony  of  a  wit- 
ness Is  not  ground  for  a  new  trial,  especially  if  such  party  has  not 
exercised  due  diligence  to  obtain  such  testimony,  prior  to  the  triaL 
(Atliins  V.  Field.  000.) 

OIL     MINES. 
See  Landlord  and  Tenant,  5. 

OFFICERS. 

1.  OFFICERS-OFFICIAL     BONDS-CONTINUING     LIABIL- 

ITY.— The  presumption  that  official  bonds  apply  only  to  the  existing 
term  of  the  officer  is  not  conclusive;  and  If  it  is  clear  that  the  par- 
ties meant  to  create  a  continuing  liability,  the  bond  must  be  held  to 
have  done  so.    (Fink  v.  Farmers'  Bank,  746.) 

2.  POWERS— EXECUTION  OF  DEED,  BY  CLERK  OF  COURT, 
AFTER  HE  IS  OUT  OF  OFFICE.— A  clerk  of  court  has  no  power  to 
execute  a  deed  after  he  goes  out  of  office.  Hence,  if  land  mortgaged 
to  a  clerk  of  court,  as  provided  by  statute,  with  power  of  sale,  to 
secure  a  bill  of  costs  and  a  fine,  is  sold  by  him  under  such  power,  a 
deed  executed  by  him  after  he  goes  out  of  office  is  void.  (Shew  v. 
Call.  678.) 

3.  CONSTITUTIONAL  LAW— DISABILITY  OF  MEMBER  OB 
LEGISLATURE  TO  HOLD  OFFICE.— Under  the  provision  of  a 
Ftate  constitution,  providing  that  no  senator  or  representative  shall, 
••during  the  time  for  which  he  is  elected,"  hold  any  office  under  the 
autliority  of  the  United  States,  or  of  the  state,  except  that  of  post- 
master, the  disability  of  a  member  of  the  legislature  to  hold  office 
does  not  cease  imtil  the  expiration  of  the  full  period  of  time  for 
which  he  was  elected,  though  he  resigns  during  that  time.  (State  v. 
Sutton,  459.) 

4.  PUBLIC  OFFICERS,  LIABILITY  OF  FOR  PUBLIC  MON- 
EYS.—A  supervisor  or  other  public  officer  acting  in  good  faith  and 
without  negligence  Is  responsible  for  the  loss  of  moneys  which  come 
to  his  offi-cial  custody,  and  therefore  is  answerable  for  moneys  de- 
posited with  a  firm  of  private  bankers  to  his  credit  as  such  officer, 
upon  such  moneys  being  subsequently  lost  by  the  failure  of  the  bank- 
ers, though  In  m.nking  the  deposit  he  acted  In  good  faith  and  with- 
out negligence.    (TlUinghast  v.  Merrill,  612.) 

5.  OFFICIAL  BONDS.— MUTUAL  MISTAKE  between  the  par- 
ties to  an  official  bond  as  to  tlie  time  in  which  it  shall  be  of  effect 
and  In  force  may  be  corrected  In  equity.    (Lewiston  v.  Gapne,  432.) 

6.  OFFICIAL  BONDS— ACCEPTANCE— LIABILITY  OF  SURE- 
TIES.— After  a  surety  has  signed  an  official  bond  and  it  has  been  ac- 
cepted, nothing  short  of  information,  which,  in  the  exercise  of  pru- 
dence, requires  the  withholding  of  official  duties  from  the  principal, 
can  release  the  s^urety.    (Lewiston  v.  Gagne,  432.) 

7.  OFFICIAL  BONDS— LIABILITY  OF  SURETIES.— NOTICE 
BY  SURETIES  OF  A  CLAIM  TO  BE  RELIEVED  from  liability  on 
an  official  bond  by  reason  of  the  principal  having  procured  an  addi- 
tional surety  cannot  have  any  effect  subsequent  to  the  approval 
of  the  bond.    (Lewiston  v.  Gayne,  432.) 

8.  OFFICIAL  BONDS— LI  ABILITY  OF  SURETIES.— One  who 
signs  an  official  bond  as  surety  at  the  request  of  the  principal,  there- 
by, qua  the  obligee,  gives  him  implied  authority  to  procure  additional 
sureties  to  make  the  bond  satisfactory  to  the  obligee,  and  It  makes 
no  difference  when  the  additional  sureties  are  obtained.   The  assur- 
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ance  of  the  principal  that  certain  persons  are  to  sign  the  bond,  who 
do  not,  does  not  release  a  surety  who  signs  the  bond.  (Lewlston  ▼, 
Gagne.  432.) 

9.  OFFICIAL  ACTION,  WHEN  JUDICIAL  AND  WHEN  MIN- 
ISTERIAL.—Official  action  is  judicial  when  it  is  the  result  of  judg- 
ment or  discretion.  Official  duty  is  ministerial  when  it  is  absolute, 
certain,  and  imperative,  involving  the  mere  execution  of  a  set  taslj, 
and  when  the  law  which  imposes  it  prescribes  the  time,  mode,  and 
occasion  of  its  performance  with  such  certainty  that  nothing  re- 
mains for  judgment  or  discretion.    (Chicago  v.  Seben,  245.) 

See  Sherifes. 

S 

ORDERS. 

See  Assignment. 

PARENT  AND  CHILD. 

1.  A  PARENT  SHOULD  NOT  BE  DEPRIVED  OF  THE  CUS- 
TODY OF  HIS  CHILD  by  awarding  its  control  to  a  third  person 
whcM-e  the  character  of  the  parent  is  not  assailed.  If  the  court 
deems  that  the  custody  ought  not  to  be  awarded  to  the  mother,  then 
it  must  be  given  to  the  falher  in  preference  to  any  third  person, 
wliere  the  father  is  without  fault,  and  is  not  shown  to  be  unfit  to 
have  the  care  and  custody  of  his  child.    (Miller  v.  Miller,  166.) 

2.  PARENTS'  MISCONDUCT— CUSTODY  OP  CHILDREN.— If, 
as  between  the  two  parents,  one  has,  by  evil  habits  or  improper 
conduct,  become  an  unlit  custodian  of  their  child,  its  custody 
should  be  awarded  to  the  other.    (Miller  v.  Miller,  166.) 

3.  PARENTS'  RIGHT  TO  CUSTODY  OF  CHILDREN.— Neither 
parent  has  any  absolute  right  to  the  custody  of  their  child.  The 
court  may,  when  its  interests  so  demand,  leave  it  where  its  inter- 
ests will  be  best  projuoted.  Hence,  tliough  by  the  common  law  the 
fatlier's  right  to  the  custody  of  legitimate  children  Is  paramount  to 
that  of  the  mother,  the  child  may,  nevertheless,  be  awarded  to  her, 
where,  from  its  age.  sex.  or  any  otlier  cause,  its  welfare  will  proba- 
bly be  best  advanced  by  leaving  it  in  her  care.    (Miller  v.  Miller,  166.) 

4.  CHILDREN,  CUSTODY  OF.— A  court  may  refuse  to  award 
the  custody  of  a  child  to  either  parent,  and  ))lace  it  in  the  control  of 
a  third  person  in  a  proper  case.    (Miller  v.  Miller,  166.) 

PARDON. 

1.  PARDONING  POWER,  LEGISLATIVE  ACTS,  WHEN  IN- 
FRINGE  UPON.— If,  by  the  statutes  of  the  state,  a  conviction  of 
laiceny  disqualifies  a  convict  as  a  witness,  this  disqualification  la 
a  part  of  his  punishment  for  the  crime,  and  to  remove  the  disqual- 
ification is  an  exercise  of  the  pardoning  power,  and  therefore  a  stat- 
ute purporting  to  remove  it  is  void  where  the  pardoning  power  has 
by  the  constitution  been  vested  in  the  governor  and  other  officers 
named  therein.    (Singleton  v.  State,  170.) 

2.  A  PARDON  BLOTS  OUT  THE  CRIME  COMMITTED,  and 
removes  all  disability  resulting  from  the  conviction.  (Singleton  v. 
State.  170.) 

3.  CONSTITUTIONAL  LAW—PARDONING  POWER.— Under  a 
provision  of  a  state  constitution  vesting  in  the  governor  and  other 
officers  named  therein  power  to  remit  fines  and  forfeitures,  to  com- 
mute punishment,  and  grant  pardons  after  conviction,  the  pardon- 
ing power  is  vested  exclusively  In  such  persons;  and  an  act  of  the 
legislature  purporting  to  restore  a  person  named  therein  to  civil 
rights,  and  reciting  that  he  has  been  found  not  to  be  guilty  of  the 
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<!rlrae  of  which  he  was  convicted  and  sentenced  to  punishment,  la 
tinconstitutlonal  and  void.    (Singleton  v.  State,  177.) 

PARTITION. 
See  Advancements,  3. 

PARTNERSHIP. 

1.  PARTNERSHIP— PARTNER  CANNOT  HOLD  FIRM  PROP- 
ERTY  AS  EXEMPT.— A  partner  cannot  claim  and  hold  firm  prop- 
erty as  exempt  from  attachment  or  execution.    (Green  v.  Taylor,  375.) 

2.  PARTNERSHIP— WHO  ARE  PARTNERS- HOLDING  OUT. 
Those  who  hold  themselves  out  as  partners,  and  buy  as  such,  must 
be  so  considered,  In  an  action  by  creditors.    (Green  v.  Taylor,  375.) 

3.  NEGOTIABLE  INSTRUMEN'1«— PARTNERSHIP  NOTE— IN- 
DORSEMENT BY  ONE  PARTNER.— If  one  member  of  a  partner- 
ship makes  a  note  in  his  own  name  payable  to  the  order  of  his  firm, 
indorses  the  name  of  such  firm  thereon,  and  requests  a  bank  to 
place  the  proceeds  of  the  note,  after  discount,  to  his  personal  credit 
on  its  books,  the  bank  thereby  has  notice  of  such  facts  as  puts  it  on 
Inquiry,  and  prevents  It  from  becoming  a  bona  fide  holder,  in  case 
such  indorsement  is  unauthorized.    (Brown  v.  Pettit,  742.) 

See  Railroads.  17. 

PATENTS. 

1.  LETTERS  PATENT,  RESCISSION  OF  TRANSFER,  WHEN 
NECESSARY.— In  an  action  to  recover  the  price  agreed  to  be  paid 
for  an  assignment  to  the  defendant  of  letters  patent,  he  Is  not,  as  a 
condition  of  interposing  the  defense  of  want  of  consideration  arising 
from  the  invalidity  of  the  patent,  required  to  reassign  to  the  plain- 
tlfiC.    (Herzog  v.  Heyman,  (546.) 

2.  LETTERS  PATENT,  AUTHORITY  OF  STATE  COURT  TO 
DETERMINE  INVALIDITY  OF.— In  an  action  to  recover  the  price 
agreed  to  be  paid  for  the  assignment  of  letters  patent,  the  defense 
may  be  made  that  the  agreement  was  without  consideration,  for  the 
reason  that  the  letters  were  invalid,  and  upon  such  defense  being  in- 
terposed in  the  state  court,  It  has  jurisdiction,  as  an  incident  of  the 
action,  to  inquire  into  and  determine  the  validity  of  the  patent.  (Her- 
zog v.  Heyman,  (j46.) 

3.  LETTERS  PATENT,  IMPLIED  WARRANTY  AND  SALE 
OF.— While  it  is  possible  for  parties  to  enter  into  an  agreement  for 
the  sale  of  the  right,  if  any,  which  one  of  them  has  under  letters 
patent,  and  by  which  agreement  he  is  entitled  to  recover  the  price, 
whether  the  letters  are  valid  or  not,  the  evidence  that  such  was  the 
.agreement  should  be  very  clear.  Otherwise  the  parties  will  be  as- 
sumed to  have  contracted  for  the  transfer  of  a  valid  patent  right, 
and  the  promise  to  pay  the  purchase  price  will  be  deemed  without 
consideration  and  nonenforceable,  if  the  patent  is  shown  to  be  in- 
valid.   (Herzog  v.  Heyman,  646.) 

4.  PATENT  RIGHTS— DEFENSE  OF  WANT  OF  CONSIDHR- 
ATION.— A  holder  of  a  patent  may  defend  an  action  against  him  for 
the  purchase  price,  if  the  patent  is  void.  This  Is  especially  true  If  a 
decree  has  been  rendered  against  the  purchaser,  though  the  vendor 
was  not  a  party  to  the  suit,  and  adjudging  the  patent  to  be  an  in- 
fringement, or  otherwise  depriving  tlie  purchaser  of  any  beneficial 
use  thereof.    (Herzog  v.  Heyman,  646.) 

PERSONAL     SERVICES, 
See  Services. 
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PHYSICIANS  AND  SURGEONS. 
PUBLIC  POLICY.— A  WAIVER  OF  THE  RIGHT  TO  HAVB 
INFORMATION  ACQUIRED  BY  A  PHYSICIAN  while  attending  his 
patient  regarded  as  a  privileged  communication,  not  to  be  disclosed 
In  evidence  without  the  consent  of  the  patient,  is  not  against  public 
policy  when  made  iu  an  application  for  life  insurance,  and  is  there- 
fore vaiid,  and  may  be  enforced  after  the  death  of  the  patient 
against  any  person  claiming  under  the  contract  of  which  the  waiver 
was  part.    (Foley  v.  Royal  Arcanum,  621.) 

,  PLEADING. 

1.  PLEADING— DEMURRER— DETERMINING  MEASURE  OP 
DAMAGE.— A  demurrer  is  not  the  proper  method  of  determining 
what  is  a  proper  measure  of  damage.  Hence,  if  the  complaint  shows 
a  wrong  committed  by  the  defendant,  actionable  in  favor  of  the 
plaintiff,  it  is  good,  although  nominal  damages  only  may  be  recover- 
able; and  the  insertion  of  a  claim  of  special  damage,  not  legally  re- 
coverable, would  not  be  a  cause  of  demurrer.  (Elliott  v.  Kitchens. 
6y.) 

2.  PLEADING— SUBSTANTIAL  CAUSE  OF  ACTION.— Each 
count  of  a  complaint  that  will  support  a  judgment  by  default  con- 
tains a  substantial  cause  of  action.    (Elliott  v.  Kitchens,  69.) 

3.  PLEADING— GENERAL  ISSUE— WAIVER  OF  FORMAL 
PROOF.— While  the  plea  of  the  general  issue  puts  in  issue  all  the 
material  allegations  of  the  complaint,  and  imposes  upon  the  plain- 
tiff the  necessity  of  proving  tliem,  the  defendant  may,  by  his  course 
of  conduct  on  the  trial,  show  to  the  satisfaction  of  the  jury  that  he 
does  not  really  controvert  a  particular  fact  strictly  within  the  issue, 
but  waives  formal  proof  tliereof,  and,  in  such  a  case,  It  should  be 
left  to  the  jury  to  say  whether  it  is  waived  or  not.  (McKay  v.  South- 
ern Bell  Teleph.  Co.,  59.) 

4.  PLEADING— EVIDENCE.— Under  a  plea  of  non  est  factum 

to  a  suit  on  a  note,  evidence  is  admissible  to  show  that  the  note 
was  signed  by  the  defendant  or  by  another  with  full  authority  from 
liim.  Hence,  a  reply  to  such  plea  setting  up  such  fact  is  not  subject 
to  demurrer.    (Lewis  v.  Hodapp,  295.) 

5.  PLEADING.— A  special  answer  of  non  est  factum  closes  the 
Issues  and  neitlier  requirps.  nor  strictly  speaidng  admits,  a  replica- 
tion.   (Lewis  V.  Hodapp,  295.) 

6.  PLEADING— DENIAL  FOR  WANT  OF  INFORMATION.— A 

denial  stating,  with  respect  to  a  specified  allegation  of  the  complaint, 
?:hat  the  defendant  has  no  knowledge  or  information  upon  which  to 
found  a  belief,  and  therefore  he  denies  the  same,  is  insufficient  to 
form  an  issue.  If  the  complaint  Is  verified,  the  denial  of  each  alle- 
gation must  be  specific,  and  made  positively  or  according  to  the  in- 
formation and  belief  of  the  defendant.  (State  v.  Butte  City  W&t&t 
Go..  574.) 

See  Electric  Companies,  2-4. 

PRACTICE. 
See  Trial,  5-7. 

PRINCIPAL  AND  AGENT. 

See  Agency. 

PROBATE     SALES. 
Bee  Executors  and  Administrators. 
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PUBLIC     OFFICERS. 
See  Officers,  4. 

RAILROADS. 

1.  STREET  RAILWAYS— DUTY  TO  MAKE  CHANGH.-A  ten- 
■der  by  a  passenger  of  a  five-dollar  bill  in  payment  of  five  cents  fare 
Is  unreasonable,  when  the  rules  of  tlie  company  do  not  require  ita 
conductors  to  furnish  change  beyond  the  amount  of  two  dollars;  and 
it  is  not  material  that  the  existence  of  the  rule  be  known  to  the  pas- 
senger. The  conductor  has  a  right  to  eject  him  from  the  ear,  though 
he  has  no  other  means  with  which  to  make  payment.  (Barker  v.  Cen^ 
tral  rark  etc.  II.  R.  Co.,  62C,) 

2.  RAILROADS— FAILURE  TO  FENCE— RIGHT  TO  JOIN 
FENCES— DAMAGES.— If  a  railroad  company,  having  a  mere  ease- 
ment in  Its  right  of  way  across  farm  lands,  is  required  by  statute 
to  fence  Its  road,  an  adjoining  landowner  may  maintain  an  action 
for  damages  for  its  failure  to.  fence.  The  primary  duty  of  tlie  com- 
pany is  to  build  its  fence  on  the  line,  margin,  or  edge  of  Its  right 
of  way,  and  it  cannot,  by  building  the  fence  inside  of  the  line  of  its 
right  of  way,  deprive  such  owner  from  joining  his  fences  to  those 
of  the  company.  Hence,  in  such  action,  the  landowner  may  show, 
as  an  element  of  damages,  that  he  would  have  the  legal  right  to 
join  his  fences  with  those  of  the  company,  whether  built  on  or  In- 
side of  such  line,  and  that  the  failure  of  the  company  has  deprived 
himof  tiie  i)enefitot  sucli  ritrlit.     (Gould  v.  Groat  Northern  Ky.  Co..  45;^,) 

3.  RAILROADS-FENCES— CONSTRUCTION  OF  STATUTE.— 
The  words  "on  each  side  of  such  road"  in  a  statute  requh-ing  a  rail- 
road to  be  fenced  "on  each  side  of  such  road"  mean  that  the  fence 
must  be  built  on  the  margin  or  border  of  the  entire  railroad  nglit 
of  way.  and,  tliorefore.  on  the  division  line  between  sucli  right  of 
way  and  that  of  the  adjoining  proprietor.  (Gould  v.  Great  Northern 
Ry.  Co..  4o.S.)     ■ 

4.  STREETS—NEW  SERVITUDE.— Tlie  erection  of  an  elevated 
street  railway  in  the  streets  is  not  a  subjecting  them  to  an  improper 
use  or  new  servitude.    (Doane  v.  Lake  Street  etc.  Ry.  Co.,  265.) 

5.  STREETS.— TIIE  ILLEGAL  OR  UNAUTHORIZED  USE  OF 
A  STREET  FOR  AN  ELEVATED  RAILWAY,  where  the  fee  of  the 
street  is  in  the  municipality,  does  not  entitle  an  owner  of  abutting 
property  to  an  injunction.  The  only  remedy  therefor  is  an  Informa- 
tion filed  by  the  attorney  general  in  the  name  of  the  people,  or  a 
bill  for  an  injunction  by  the  municipality.  (Doane  v.  Lake  Street  etc. 
Ry.  Co..  265.) 

6.  RAILROADS— NONDELIVERY  FOB  FAILURE  TO  PAY 
CAR  SERVICE  FEES— WRONGDOERS.— Although  common  car- 
riers, members  of  a  car  service  ass-ociation,  have  no  right  to  decline 
to  switch  cars  for,  or  to  refuse  to  deliver  freight  consigned  to,  those 
who  refuse  to  pay  car  service  fees,  the  shippers  thus  in  default  can- 
not invoke  the  aid  of  equity  to  restrain  the  carriers  from  refusing 
to  deliver  on  their  sidetracks,  and  to  compel  them  to  do  that  which 
they  admit  it  is  their  duty  to  do,  and  which  they  are  willing  to  do, 
upon  a  compliance  by  the  shippers  with  the  reasonable  rules  of  the 
association.  The  shippers,  having  done  the  first  wrong,  and  thus 
caused  the  wrongdoing  of  the  carriers,  are  not  in  an  attitude  to  ask 
a  court  of  equity  to  right  the  wrong  by  compelling  an  unconditional 
delivery  of  cars  to  them,  and  the  court  may  refuse  to  hear  them. 
<Kentucky  Wagon  Mfg.  Co.  v.  Ohio  etc.  Ry.  Co.,  326.) 

7.  RAILROADS— DELIVERY  NOT  EXCUSED  BY  REFUSAL 
TO  PAY  CAR  SERVICE  FEES.— Common  carriers,  members  of  a 
«ar  service  association,  have  no  right  to  decline  to  switch  cars  for, 
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or  to  refuse  to  deliver  freight  consigned  to,  those  who  refuse  to  pay 
for  car  service,  although  they  have  combined  to  resist  the  enforce- 
ment of  the  reasonable  rules  of  the  association;  but  the  carriers' 
duty  to  deliver  cannot  be  enforced  by  those  who  wrongfully  refuse 
to  pay  for  car  service.  (Kentucky  Wagon  Mfg.  Ck).  v.  Ohio  etc.  Ry. 
Ck>..  326.) 

8.  RAILROADS-CAR  SERVICE  ASSOCIATION-RETENTION 
OF  SHIPMENT  UNTIL  STORAGE  CHARGES  ARE  PAID.— 
If,  upon  any  particular  shipment,  storage  charges  have  accumulated 
before  it  is  unloaded  by  the  consignee,  and  it  is  still  in  the  car  of 
The  carrier,  it  may  be  retained  until  the  regulations  of  the  car  ser- 
vice association  are  complied  with  and  the  charges  paid.  (Kentucky 
\\  agon  Mfg.  Co.  v.    Ohio  etc.  Ry.  Co.,  326.) 

9.  RAILROADS— CAR  SERVICE  ASSOCIATION —STORAGE: 
CHARGES.— The  fact  that  the  delivering  road,  under  car  service 
rules,  is  authorized  to  collect  storage  charges  on  cai-s  that  do  not 
belong  to  it  but  to  other  companies,  and  which  are  received  from 
connecting  lines,  afCoi-ds  a  shipper  no  just  ground  of  complaint,  as, 
under  the  universal  practice  among  shii)pers,  loaded  cars  are  re- 
ceived from  connecting  lines,  and  are  used  and  controlled  by  the  re- 
ceiving company  as  its  own  property.  (Kentucky  Wagon  Mfg.  Co.  v» 
Ohio  etc.  Ry.  Co.,  326.) 

10.  RAILROADS— CAR  SERVICE  RULE  NOT  IN  VIOLATION 
OF  LAW. — A  rule  of  a  car  service  association,  fixing  a  uniform 
charge  for  the  detention  of  cars  by  the  consignor  or  consignee  be- 
j'ond  a  reasonable  time  in  which  to  load  or  unload  them,  does  not 
violate  the  law  preventing  agreements  among  rival  carriers  not  to 
compete  with  each  other.  (Kentucky  Wagon  Mfg.  Co.  v.  Ohio  etc. 
Ry.  Co.,  326.) 

11.  RAILROADS-CAR  SERVICE  ASSOCIATION— SEPARATE 
AND  JOINT  ENFORCEMENT  OF  RULES.— Railroad  companies 
do  not  surrender  their  corporate  autonomy  and  functions  by  rele- 
gating the  control  and  management  of  their  affairs  to  the  control  of 
a  car  service  association;  and,  if  the  car  service  rules  may  be  en- 
forced by  the  respective  carriers  in  their  separate  capacities,  they 
may  be  enforced  by  them  jointly.  (Kentucky  Wagon  Mfg.  Co.  v. 
Ohio  etc.  Ry.  Co.,  326.) 

12.  RAILROADS— CAR  SERVICE  ASSOCIATION— CONSULT- 
ING SHIPPER.— If  the  rules  of  a  car  service  assQciation  are  rea- 
sonable, the  fact  that  the  shipper  was  not  consulted  m  framing  them 
does  not  vitiate  them,  nor  can  he  couiplain  of  the  fact  that  no  reci- 
procity of  indemnity  or  counter  penalties  are  provided,  as  the  car- 
rier may  be  held  accountable  for  any  dereliction  of  duty.  (Kentucky 
Wagon   Mfg.  Co.  v.  Ohio  etc.  Ry.  Co.  326.) 

13.  RAILROADS— CAR  SERVICE  RULES— HOW  AFFECTED 
BY  WEATHER.— It  is  no  objection  to  a  rule  of  a  car  service  asso- 
ciation imposing  a  charge  upon  the  consignor  or  consign '^e  for  de- 
taining a  car  beyond  a  reasonable  time,  that  no  exception  is  made 
in  behalf  of  the  shipper  by  reason  of  an  unfavorable  condition  of  the 
weather.  The  rule  as  to  loading  and  unloading  must  allow  time 
enough  to  meet  all  cases  likely  to  arise,  and,  when  it  does  so,  a  rare 
and  exceptional  circumstance  incident  to  a  particular  shipper,  at  a 
particular  l»ae,  cannot  annul  the  rule.  (Kentucky  Wagon  Mfg.  Co. 
V.  Ohio  etc.  Ry.  Co.,  326.) 

14.  RAILROADS  -  CAR  SERVICE  ASSOCIATION— REASON- 
ABLENESS OF  RULES— QUESTION  OF  FACT.— Whether  a 
charge  of  one  dollar  per  day,  or  fraction  thereof,  made  for  deten- 
tion of  cars,  and  use  of  track,  on  cars  not  unloaded  within  forty- 
eight  hours  after  arrival,  not  including  Sundays  and  legal  holidays^ 
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and  on  empty  cars  not  loaded  within  forty-eight  hours  after  being 
placed,  is  a  reasonable  charge,  and  whether  the  time  fixed  for  the 
loailing  and  unloading,  as  reQuu-cd  by  car  service  rules,  is  a  reason- 
able time,  are  questions  of  fact.  (Kentucliy  Wagon  Mfg.  CJo.  v.  Ohio 
etc.  Ry.  Co.,  326.) 

15.  RAILROADS— CAR  SERVICE  ASSOCIATION- CHARGD 
FOR  DETENTION  OF  CARS. — If  a  comuiou  carrier's  cai's  are  de- 
tained by  the  consignor  or  consignee  beyond  a  reasonable  time  with- 
in which  to  load  and  unload  thorn,  tliere  may  be  a  reasonable  charge 
for  such  detention,  w^lich  may  be  imposed  by,  and  enforced  through, 
what  are  known  as  car  service  associations.  (Kentucky  Wagon  Mfg. 
Co.  V.  Ohio  etc.  Ry.  Co.,  326.) 

16.  RAILROADS—DELIVERY  OF  FREIGHT— DAMAGES  FOR 
DELAY.— If  on(i  engaged  in  equipping  a  cotton  factory,  and  having 
men  employed  under  pay,  ships  machinery  for  his  factory  on  a  rail- 
road, and  the  company  is  negligent  in  failing  to  deliver  the  freight 
within  a  reasonable  time,  whereby  the  men  are  forced  to  rem-  in 
Idle,  the  measure  of  damages  for  the  delay  is  interest  on  the  uul.j- 
ployed  capital,  the  wages  paid  to  the  men,  and  other  damages  re- 
sulting from  the  delay  and  strictly  traceable  to  it.  (Rocky  Mount 
Mills  V.  Wilmington  etc.  R.  R.  Co.,  682.) 

17.  RAILROADS-PARTNERSHIP  ASSOCIATION  OF  LINES- 
JOINT  LIABILITY.— If  two  or  more  railroad  companies  form  an  as- 
sociation which  establishes  a  through  line  for  the  transportation  of 
freight,  with  through  bills  of  lading,  giving  the  names  of  the  traf- 
fic agents  of  the  different  lines,  the  freight  charges  to  be  paid  at  the 
point  of  receipt  or  of  delivery,  and  to  be  divided  in  proportion  to  the 
number  of  miles  on  each  road  over  which  the  goods  are  carried,  such 
companies  become  partners,  under  the  name  of  the  association, 
though  they  are  still  common  carriers,  and  they  and  their  connecting 
lines  are  jointly  liable,  each  for  the  others,  for  damages  caused  by  de- 
lay, or  otherwise,  on  any  part  of  the  through  line,  irrespective  of  a 
provision  in  the  bill  of  lading  that  each  company  sliall  not  be  liable 
for  any  damages  beyond  its  own  line.  (Rocky  Mount  Mills  v.  Wil- 
mington etc.  R.  R.  Co.,  682.) 

18.  RAILWAYS  — BONDS  AND  RUBSCRIPriONS  — CHANGE 
IN  LOCATION  OF  ROAD  AS  AFFECTING  RIGHTS  TO.— If  a 
railway  had  been  located  through  a  municipality,  when  a  proposi- 
tion was  submitted  to  the  authorities  thereof,  and  a  vote  taken  o 
determine  whiether  it  should  subscribe  for  stock  and  issue  bonds 
therefor,  such  location  is  presumed  to  be  a  part  of  the  proposition, 
which  cannot  be  afterward  departed  from  without  the  consent  of 
the  voters,  manifested  as  provided  by  law;  and  if  the  location  of 
such  road  is  subsequently  changed  without  such  consent,  manda- 
mus will  not  issue  to  compel  the  execution  of  the  bonds.  Nor  can 
the  corporation  maintain  its  rights  to  such  bonds  by  showing  that 
the  location  of  the  road  as  thus  changed  is  near  the  corporate  lim- 
its and  easily  accissible  to  the  inhabitants  of  the  town,  and  that 
Buc'h  limits  might  be  extended  so  as  to  include  the  present  location. 
(Ravenswood  etc.  Ry.  Co.  v.  Ravenswood,  906.) 

19.  RAILWAYS-CATTLE  KILLED,  LIABILITY  FOR  VALUE 
OF  THEIR  CARCASSES.— If  cattle  are  killed  by  a  railway  train 
under  such  circumstances  that  tlie  corporation  cannot  be  adjudged 
guilty  of  negligence  and  held  liable  for  such  killing,  their  carcasses, 
nevertheless,  remain  the  prop^Tty  of  their  owners,  and  if  the  corpo- 
ration has,  by  Its  agents,  refused  to  permit  such  owners  to  take 
possession  thereof  and  remove  the  same,  It  Is  liable  for  the  value 
of  the  animals  in  the  condition  In  which  they  were  when  the  owners' 
right  to  remove  their  remains  was  thus  denied.  (Kirk  t.  Norfolk  etc. 
R.  R.  Co..  899.) 
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20.  HATLWAYS,  LIABILITY  FOR  TJSB  OF  SALT  ON  K 
TUACK  WHEliEBY  DOMESTIC  ANIMALS  ARE  ATTRACTED 
A>sD  KILLED. — The  use  of  salt  in  thawing  out  switches,  and  thus 
preventing  the  accumulation  of  ice  from  throwing  trains  from  the 
track,  though  it  attracts  cattle  thereto  and  results  in  their  being 
Ivilled  by  passing  trains,  is  not  negligence  on  the  part  of  a  railway 
coiToration,  and  does  not  subject  it  to  liability  for  the  cattle  so  de- 
stroyed, if  it  appears  that  such  use  of  the  salt  was  a  necessity  to 
l)roteet  the  lives  of  passengers  and  others,  who  travel  on  railway 
trains,  and  a  failure  to  use  it,  would,  in  the  case  of  an  accident 
caused  by  such  failure,  be  regarded  as  an  act  of  negligence.  (Kirli  v. 
Norfolk  etc.*  R.  R.  Co.,  899.) 
See  Electric  Companies,  1-4;  Municipal  Corporations,  21;  Sunday,  1-3. 

REAL  PROPERTY. 

1.  LANDOWNER'S  LIABILITY  FOR  PONDS  OP  DEEP  WA- 
TER.—If  a  pond  of  water  exists  on  premises  adjacent  to  a  public 
highway,  or  is  created  there  by  the  action  of  a  municipality  in  grad- 
ing a  street,  the  landowner  is  not  answerable  for  the  death  of  a 
child  which  goes  to  such  pond  without  invitation,  and  Is  drowned 
therein.    (Peters  v.  Bowman,  106.) 

2.  THE  OWNER  OF  LAND  IS  ORDINARILY  TINDER  NO 
DUTY  TO  KEEP  HIS  PREMISES  SAFE  FOR  TRESPASSERS.— 
The  exceptions  to  the  rule  arise  when  be  maintains  on  his  land 
something  in  the  nature  of  a  trap  or  other  concealed  danger,  known 
to  him  and  of  which  he  has  given  no  warning,  and  also  when  there 
has  been  something  in  the  nature  of  a  wanton  injury  to  a  trespass- 
er. The  rule  is  applicable  to  children  as  well  as  to  adults.  (Peters 
V.  Bowman,  106.) 

3.  A  CONVEYANCE  FROM  A  PERSON  NOT  SHOWN  TO 
HAVE  EVER  BEEN  IN  POSSESSION  of  the  property,  or  to  have 
had  at  the  time  of  the  conveyance  any  title  therein,  does  not  tend 
to  prove  any  title  in  the  grantee.    (Lake  v.  Hancock,  159.) 

4.  NEGLIGENT  B— DANGEROUS  PREMlSi-S  TRESPASSERS. 
The  owner  of  a  vacant  lot,  upon  which  is  situated  a  pond  of  water 
or  a  dangerous  excavation,  is  not  required  to  fence  it,  or  otherwise 
insure  the  safety  of  strangers,  old  or  j'oung,  who  may  go  upon  such 
premises,  not  by  his  invitation,  express  or  implied,  but  for  the  pur- 
pose of  amusement,  or  from  motives  of  curiosity.  (Moran  v.  Pullman 
etc.  Car  Co..  543.) 

5.  NEGLIGENCE— DUTY  OF"  OWNER  TO  FENCE  CITY  LOT 
— IN.ICRY  TO  TRESPASSER.— An  OAvner  of  an  unfenced  city  lot 
is  not  liable  In  damages  for  the  death  of  a  person,  old  or  young, 
who  goes  upon  the  premises  without  invitation  or  permission,  and 
is  drowned  while  bathing  in  a  pond  on  the  lot.  (Moran  v.  Pullman 
etc  Car  Co.,  543.) 

See  Lis  Pendens. 

RECEIVERS. 

1.  A  RECEIVER  MAY  BE  APPOINTED  BEFORE  AN  AN- 
SWER IS  FILED,  if  the  plaintiff  can  satisfy  the  court  that  he  has 
an  equitable  claim  to  the  property  in  controversy,  and  that  a  re- 
ceiver Is  necessary  to  preserve  It  from  loss.    (Murray  v.  Murray,  97.) 

2.  RECEIVER  IN  A  SUIT  BY  WIFE  FOR  MAINTENANCE.— 
In  a  Buit  for  maintenance,  the  court  may  appoint  a  receiver  at  the 
commencement  of  the  suit,  and  authorize  him  to  take  possession  of 
the  property  of  the  husband  and  apply  it  to  the  satisfaction  of  the 
maintenance  decreed  to  the  wife.    (Murray  v.  Murray,  97.) 
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RELEASE. 
NEGLIGENCE  CAUSING  DEATH— RELEASE  OF  RIGHT 
OF  ACTION  FOR— ItlGHTS  OF  PERSONAL  REPKESENTATIVB. 
If  a  husband,  after  receiving  a  personal  injury,  accepts  a  sum  of 
money  and  gives  an  absolute  release  of  all  demands  arising  there- 
from, his  Midow  cannot  maintain  an  action  to  recover  for  his  death, 
resulting  from  such  injury,  under  statutes  providing  "that  no  action 
hereafter  brought  to  recover  damages  for  injuries  to  the  i>erson  by 
negligence  or  default  shall  abate  by  reason  of  the  death  of  tlie  plain- 
lilf;  but  the  personal  representatives  of  the  deceased  may  be  sub- 
stituted as  plaintiff  and  prosecute  the  suit  to  final  judgment  and 
satisfaction";  and  "that  whenever  death  shall  be  occasioned  by  un- 
lawful violence  or  negligence,  and  no  suit  for  damages  be  brought 
by  tlie  party  injured  during  his  or  her  life,  the  widow  of  any  such, 
or  if  there  be  no  widow,  the  personal  representatives,  may  maintain 
an  action  for  and  recover  damages  for  the  death  thus  occasioned." 
Such  statutes  do  not  give  an  independent  right  of  action  for  the 
death  of  the  1  nsband  which  he  cannot  release  in  his  lifetime.  (Hill 
V.  Pennsylvania  R.  R.  Co.,  754.) 

REPLEVIN. 
RBPLEVIN.-THE  OMISSION  OF  A  PLAINTIFF  in  an  action 
of  replevin  to  sign  the  affidavit  upon  which  he  obtains  the  writ  is  at 
most  an  irregularity  which  does  not  invalidate  the  writ  nor  deprive 
the  officer  of  protection  in  executing  its  commands.  (Henline  T. 
Reese.  786.) 

RES  JUDICATA. 
See  Cotenancy,  3;  Judgment,  8-5,  8-18. 

RESTRAINT  OF  TRADE. 
See  Contracts,  1,  5,  7. 

RESULTING    TRUSTS. 
See  Trusts,  1-3. 

RIGHT    OF    WAY. 
See  Cotenancy,  2;  Homesteads,  8. 

SALES. 

1.  SALES— THE  MAXIM  OF  CAVEAT  EMPTOR  DOES  NOT 
APPLY  TO  RALES  BY  A  MANUFACTURER.— He  Is  liable  for  any 
latent  defects  arising  from  the  processes  of  manufacture  or  the  use 
of  defective  materials,  upon  the  ground  of  an  implied  warranty. 
(Bierman  v.  City  Mills  Co..  635.) 

2.  MANUFACTURER,  LIABILITY  OF.— If  goods  to  be  delivered 
«re  sold,  tliough  by  a  person  not  authorized  to  represent  the  manu- 
facturer, and  he  affirms  the  sale,  his  adoption  of  it  charges  him  with 
notice  of  the  use  to  which  the  goods  are  to  be  put,  and  imposes 
on  him  the  duty  of  furnishing  goods  which  are  maricetable  and  rea- 
sonably fit  for  use,  and  renders  him  answerable  for  any  consequent 
liability  for  a  failure  attribntnlile  to  dofects  in  the  r>rocp«s  of  mnnn- 
facture  or  in  the  materials  employed.  (Bierman  v.  City  Mills  Co.,  635.) 

3.  IMPLIED  WARRANTY,  WHEN  NOT  WAIVED  BY  THE 
USB  AND  RETENTION  OP  GOODS.— If  a  manufacturer  sells  felt, 
to  be  used  in  the  mailing  of  clothing,  and  upon  its  delivery  to  the 
purchaser,  it  is  so  used  by  him,  he  does  not  waive  an  implied  war- 
ranty in  his  favor  if  a  defect  existed  in  the  felt  which  was  not  dis- 
coverable upon  inspection,  and  could  not  be  ascertained  except  byi 
fictnal  ware.    (Bierman  y.  City  Mills  Co.,  635.) 
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4.  WARRANTY  IMPLIED  IN  THE  SALE  OF  ARTICLES  TO 
BE  MANUFACTURED.— If  a  sale  is  made  of  articles  to  be  manu- 
factured, there  is  an  implied  promise  that  the  articles  to  be  delivered 
shall  be  marketable  and  free  from  any  remarkable  defect.  (Biermaa 
T.  City  Mills  Co.,  635.) 

See  Goodwill. 

SCHOOL     ELECTIONS. 
See  Mandamus,  1.  4. 


S 


SEAMEN'S    WAGES. 
See  Shipping,  1-3. 


SEDUCTION. 

1.  SEDUCTION- CRIMINAL  INTIMACY  WITH  OTHER  MEN. 
EVIDENCE  that  the  prosecutrix,  on  a  trial  for  seduction,  had  been 
criminally  intimate  with  other  men  after  the  date  of  her  alleged 
Reduction  is  inadmissible.    (Bracken  v.  State,  23.) 

2.  SEDUCTION— CONFESSIONS.— A  SUFFICIENT  PREDI- 
CATE  for  the  admission  of  a  confession,  made  to  a  witness  by  the 
defendant,  in  a  prosecution  for  seduction,  is  laid,  and  the  confession 
is  admissible  in  evidence,  where  it  is  shown  that  the  witness,  a 
brother  of  the  prosecutrix,  went  to  a  field,  where  the  defendant  was 
at  work,  and  had  a  conversation  with  him,  at  which  no  third  person 
was  present;  that  at  the  time  he  had  no  weapon  with  him,  made  no 
threats,  and  held  out  no  promises  or  inducement  to  the  defendant, 
and  that  he  did  not  say  that  it  would  be  better  for  the  defendant  to 
tell  all  about  it.    (Bracken  v.  State,  23.) 

3.  SEDUCTION— EVIDENCE— DESTROYED  LETTER  ABOUT 
MARRIAGE.— The  testimony  of  the  prosecutrix,  on  a  trial  for  se- 
duction, that  she  received  a  letter  from  the  defendant,  in  which  he 
said  something  about  marrying  her,  is  admissible,  although  she 
destroyed  the  letter,  if  it  is  not  shown  that  she  had  any  wrong  mo- 
tive in  doing  so.    (Bracken  v.  State,  23.) 

4.  SEDUCTION— EVIDENCF.-CRIMI NATIVE  LETTERS  writ- 
ten by  the  defendant,  in  a  prosecution  for  seduction,  to  the  prosecu- 
trix, after  the  date  of  the  alleged  seduction,  are  admissible  in  evi- 
dence, where  the  handwriting  has  been  proved,  and  the  genuineness 
of  the  letters  is  not  denied.    (Bracken  v.  State,  23.) 

5.  SEDUCTION  —  CONVERSATIONS  —  EXAMINATION  OF 
WITNESS. — If  the  prosecutrix,  upon  cross-examination,  on  a  trial 
for  seduction,  denies  having  told  a  third  person,  in  conversation,  that 
she  had  been  seduced  by  the  defendant,  she  should  be  allowed,  on 
redirect  examination,  to  state  what  she  did  say.  (Bracken  v.  State^ 
23.) 

6.  SEDUCTION-HOW  ACCOMPLISHED-INSTRUCTIONS.— 
Tlie  offense  of  seduction  accomplished  by  means  of  temptation,  de- 
ception and  arts  and  acts  of  flattery,  is  as  criminal  as  if  accom- 
plislied  by  a  promise  of  marriage.  Hence,  it  is  proper  to  refuse  a 
ciiarge  which  ignores  this  manner  of  accomplishing  the  crime. 
(Bracken  v.  State,  23.) 

SERVICES. 
CONTRACT— PROMISE  TO  I'AY  FOR  PERSONAL  SER- 
VICES.— No  binding  promise  to  make  compensation  for  personal  ser- 
vices can  be  Implied  or  inferred  in  favor  of  one  person  against  an- 
other, unless  the  party  furnishing  the  services  tlien  expected,  or  IiadI 
reason  to  expect,  such  compensation  from  the  other  party.  (Lafon- 
tain  v.  Ilayhurst,  430.) 
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SETOFF. 
See  Banks.  6. 

SHERIFF. 

1.  SHERIFF,    WHEN    NOT    LIABLE    IN    TROVER    FOR    A. 

WRONGFUL  LEVY.— Though  the  levy  of  au  attachment  was  wrong- 
ful, yet  if  the  owner  of  the  property  was  not  thereby  deprived  of  ita 
caio  or  custody,  he  cannot  maintain  an  action  for  its  conversion 
CO:  need  after  its  loss  by  fire  without  the  fault  of  the  officer^ 
(Sammis  v.  Sly,  731.) 

2.  SHERIFF,  WHEN  NOT  LIABLE  FOR  LOSS  BY  FIRE  OF 
PROPERTY  LEVIED  UPON.— If  a  sheriff  under  a  writ  against 
one  person  levies  on  the  property  of  another,  without  taking  it  into, 
his  possession  or  doing  any  act  which  would  prevent  such  owner 
from  taking  possession  of  and  disposing  of  such  property,  and  it  Is 
subsequently  destroyed  by  fire,  without  the  fault  of  either  party,  the 
sheriff  Is  not  answerable  therefor.    (Sammis  v.  Sly,  731.) 

3.  SHERIFF— JUSTIFICATION  OF  UNDER  A  WRIT  VOII> 
FOR  WANT  OF  JURISDICTION.— While  a  ministerial  officer,  hav- 
ing knowledge  from  a  source  other  than  the  writ  that  the  court  or 
ofli'c-er  issuing  it  was  without  jurisdiction  of  the  person  against 
wliom  it  was  directed,  is  not  obliged  to  serve  it,  and  may  decline  ta 
do  so  without  subjecting  himself  to  any  liability,  yet  he  may,  never- 
theless, relying  on  its  regularity,  execute  it  according  to  its  com- 
mands, and  plead  it  in  justification  of  his  acts  in  doing  so.  (Henline 
V.  Reese.  736.) 

SHIPPING. 

1.  SHIPPING— LIABILITY  FOR  SEAMAN'S  WAGES.— The  fact 
that  a  master  "sails,"  or  "hires,"  or  "takes"  a  vessel  on  shares,  im- 
plies that  he  fully  controls  the  management  of  the  vessel  for  the  time 
being,  and  without  anything  else  appearing,  exonerates  the  owners 
from  personal  liability  to  pay  seaman's  wages.  (Marshall  v.  Board- 
man.  392.) 

2.  SHIPPING— LETTING  ON  SHARES— LIABILITY  FOR  SEA- 
MAN'S  WAGES— EVIDENCE.— Conditions  or  qualifications  annexed 
to  ti^e  contract  of  hiring  or  letting  a  vessel  on  shares  which  would 
deprive  the  owner  of  exemption  from  personal  liability  for  seaman's 
wages  earned  during  the  term  of  (he  lease  are  not  to  be  presumed;, 
they  must  be  proved.    (Marshall  v.  Boardman,  392.) 

3.  SHIPPING— LETTING  ON  SHARES -LIABILITY  FOR  SEA- 
MEN'S WAGES.— A  part  owner  of  a  vessel,  let  to  a  master  ou  shares, 
is  not  personally  liable  for  seamen's  wages,  although  he  procured  the 
charter  for  the  trip  made  by  the  vessel  during  which  such  wage» 
were  earnecl.    (Marshall  v,  Boardman,  392.) 

SPECIFIC  PERFORMANCE. 

1.  SPECIFIC    PERFORMANCE— MUTUALITY,     WANT     OF— 

OPTIONS.— A  contract  giving  a  person  an  option  to  sell  shares  of 
stock  to  another  at  a  price  specified,  but  not  requiring  him  to  make- 
f-nc'h  sale,  has  no  miitunllty,  and  therefore  will  not  be  enforced  in 
equity.    (Hissam  v.  Parrisb,  892.) 

2.  SPECIFIC  PERFORMANCE— tARIANCE.— If  the  contract 
proved  differs  from  that  pleaded,  specific  performance  will  be  de- 
nied.   Hissam  v.  Parris'h,  892.) 

3.  SPECIFIC  PERFORMANCE,  ADEQUATE  REMEDY  AT 
LAW.— A  contract  to  buy  a  specified  number  of  shares  of  the  capital 
stoclc  of  a  corporation  at  a  price  designated  will  not  be  specifically 
enforced  in  equity  at  the  suit  of  the  vendor.  His  remedy  at  law  ia 
adequate.    (Hissam  y.  Parrlsb,  892.) 


988  Index. 


STATES. 
See  Interstate  Commerce,  1. 

STATUTE  OF  LIMITATIONS. 
See  Executors  and  Administrators,  4;  Limitations  of  Actions,  4. 

STATUTES. 

1.  CONSTITUTIONAL  LAW.-ALL  REASONABLE  DOUBTS 

«jiust  be  solved  in  favor  of  legislative  action.  Every  statute  must, 
therefore,  be  sustained,  unless  its  conflict  with  the  constitution  is 
l)eyond  reasbnable  doubt.    (State  v.  Camp  Sing,  551.) 

2.  CONSTITUTIONAL  LAW— CONSTRUCTION.— If  the  inten- 
tion of  any  given  clause  of  a  state  constitution  is  not  clear,  it  will 
not  be  so  construed  as  to  annul  a  statute  enacted  by  tlie  state  legis- 
lature.   (State  V.  Camp  Sing,  551.) 

See  Evidence,  7,  8. 

STOLEN    PROPERTY. 
See  Trover,  2. 

STREET    RAILWAYS. 
See  Electric  Companies,  1-4;  Injunctions,  1,  2;  RailroadB. 

STREETS, 
See  Municipal  Corporations. 

SUBROGATION. 
SUBROGATION— SURETY— VOLUNTEER.— If  one  advanc* 
Ing  money  to  pay  the  debt  of  another  occupies  the  place  of  a  surety, 
or  is  compelled  to  pay  the  debt  to  protect  bis  own  rights,  he  is  en- 
titled, without  any  agreement  to  that  effect,  to  be  subrogated  to  the 
rights  of  the  creditoi*,  but  a  mere  volunteer  who  so  advances  the 
money  without  any  agreement  is  not  so  entitled,  and  his  payment 
extinguishes  the  lien  as  well  as  the  debt.  (Martin  v.  Martin,  219.) 
See  Vendor  and  Purchaser.  1. 

SUNDAY. 

1.  SUNDAY  LAWS  —  CONSTiTUTIONALITY  OF  — INTER. 
STATE  COMMERCE.— A  state  statute  making  it  a  misdemeanor  to 
run  freight  trains  on  Sunday,  is  not  unconstitutional,  where  it  con- 
tains nothing  in  its  provisions  suggestive  of  a  purpose  to  interfere 
with  interstate  traffic,  or  indicative  of  any  other  intent  than  to 
prescribe  a  rule  of  civil  conduct  for  people  within  the  state,  although 
it  may  affect  interstate  commerce,  to  some  extent,  so  far  as  running 
freight  trains  from  one  state  to  another  is  concerned.  (State  v.  South- 
ern Ry.  Co.,  689.) 

2.  CRIMINAL  LAW— RUNNING  FREIGHT  TRAINS  ON  SUN- 
DAY—DEFENSE— EVIDENCE.— Upon  an  indictment  for  running  a 
freight  train  on  Sunday,  where  the  defense  is  that  it  was  necessary 
to  run  the  train,  after  the  hour  fixed  by  statute,  in  order  to  relieve 
severe  suffering,  to  preserve  tlie  health,  and  to  save  the  lives,  of  tlie 
crew,  evidence  that  water  and  food  could  not  be  obtained  at  a  cer- 
tain station,  passed  by  the  train,  before  reaching  a  given  point,  is 
insufficient  to  support  such  defense,  where  it  is  not  shown  that  both 
food  and  water  could  not  have  been  obtained  at  any  other  town  or 

•tation  passed  by  the  train,  before  reaching  such  point.  (State  v. 
Southern  Ry.  Co..  689.) 
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3.  CRIMINAL  LAW-RUNNING  FREIGHT  TRAINS  ON  SUN- 
DAY— VIOLATION  OF  STATUTE,— If  a  statute  makes  it  a  mlsde- 
meanor  to  ruu  a  freight  train  after  9  o'clocls  on  Sunday  morning,  it 
is  prima  facie  a  violation  of  the  statute  to  show  that  such  a  train 
was  run  at  10:25  o'eloclc  A.  M.  of  that  day;  and,  If  the  defense  to  an 
Indictment  for  loinning  a  freight  train  on  Sunday  is,  that  it  was  nec- 
essary to  run  after  the  hour  fixed,  as  the  limit,  by  statute.  In  or- 
der to  preserve  the  health,  or  to  save  the  lives,  of  the  crew,  or  to  re- 
lieve them  from  severe  suffering,  it  is  incumbent  on  the  defendant  to 
show  that  the  act  was  done  under  the  stress  of  Buch  necessity.  (Stat* 
V.  Southern  Ky.  Co..  G89.) 

SURETYSHIP. 

1.  SURETYSHIP— MERE  INDULGENCE  DOES  NOT  DIS- 
CHARGE  SURETY.- Mere  passive  indulgence  by  the  payee  of  a 
note  to  the  malcer  does  not  release  the  surety,  although  Interest  is 
paid,  at  a  specified  rate,  according  to  agreement,  at  the  end  of  eacb 
year,  as  the  payee's  acceptance  of  interest  for  a  preceding  year  does 
not  Imply  an  agreement  that  he  will  not  sue  for  another  year,  and 
does  not,  therefore,  deprive  the  surety  of  his  right  to  require  the 
creditor  to  sue  at  any  time,  or  to  pay  the  debt  himself,  and  be  sub- 
rogated to  the  rights  of  the  creditor.    (Alley  y.  Hopkins,  882.) 

2.  BONDS— FAILURE  OF  PRINCIPAL  TO  SIGN  —  LIABIL- 
ITY OF  SURETIES.— An  otUcial  or  statutory  bond,  whether  joint 
or  several,  in  which  the  name  of  the  principal  is  called  for  and 
which  is  not  signed  by  him,  Is  not  only  void  as  to  him,  but  Is  prima 
facie  void  as  to  all  who  sign  It  as  sureties;  and,  to  hold  them  liable, 
the  obligee  in  the  bond  has  the  burden  of  proof  to  show  that  they 
consented  to  be  bound  without  the  signature  of  the  princIpaL  (Gay 
V.  Murphy,  49G.) 

3.  BONDS— FAILURE  OP  PRINCIPAL  TO  SIGN— LIABIL- 
ITY OF  SURETIES. — An  official  or  statutory  bond  not  signed  by 
the  principal,  when  purporting  to  be  executed  by  him,  is  prima 
facie  invalid  as  to  the  sureties.  The  presumption  is,  that  each  one 
of  the  sureties  signed  the  bond  upon  the  understanding  that  the 
others  named  as  obligors,  and  especially  the  principal,  would  sign  It. 
(Gay  v.  Murphy,  496.) 

4.  BONDS— FAILURE  OP  PRINCIPAL  TO  SIGN— LIABIL- 
ITY  OF  SURETIES.— A  joint  and  several  bond  given  by  a  contract- 
or reciting  that  it  Is  executed  by  him  as  principal  and  others  as 
sureties  contains  an  Implied  promise  that  It  shall  be  signed  by  the 
principal  before  delivery  to  the  obligee,  and,  if  not  so  signed,  it  Is 
prima  facie  void  as  to  the  sureties,  and  the  burden  of  proof  is  on  the 
obligee  to  show  that  the  sureties  consented  to  be  bound  without  the 
signature  of  the  principal.    (Gay  v.  Murphy,  496.) 

5.  PRINCIPAL  AND  SURETY— THE  LIABILITY  OP  THB 
LATTER  IS  DEPENDENT  UPON  THAT  OF  THE  FORMER,  and 
an  action  cannot  be  maintained  against  one  as  surety  If  his  prin- 
cipal is  not  liable.  This  remains  true  though  the  surety  might  have 
been  sued  as  principal  and  a  recovery  had  against  him  In  that  ca- 
pacity, as  where  he  who  was  sued  as  a  surety  on  the  bond  of  a 
constable  was  himself  liable  for  the  act  of  the  constable,  though  the 
latter  was  protected  from  liability  by  a  process  In  his  bands  regnilaJ 
upon  its  face.    (Henline  v,  Reese,  736,) 

6.  SURETYSHIP— INTERPRETATION  OF  CONTRACT— A 
contract  of  suretyship,  though  only  enforced  according  to  its  tei'ms. 
Is.  nevertheless,  nothing  more  than  a  contract,  and.  in  consrruing  it, 
the  actual  Intention  of  the  parties  must  prevail.  (Pink  v.  Parmera^ 
Bank.  746.) 

See  Limitations  of  Actions,  1;  Officers,  6-8;  Subrogation. 
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TAXES. 

1.  TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
€IATIONS  IS  CONSTlTUTIOiNAL— A  statute  requiring  eveiy  tor- 
cigu  building  and  loan  association,  doing  business  in  the  state,  to 
pay  into  its  treasury,  annually,  two  dollars  on  evei*y  one  hundred 
dollars  of  its  annual  gross  receipts,  does  not  violate  either  the  state 
or  federal  constitution.     (Southern  Building  etc.  Assn.  y.  Norman, 

2.  TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—FRANCHISE.— A  state  tax  upon  the  gross  receipts  of 
n  foreign  building  and  loan  association  is  a  tax  upon  the  franchise 
of  the  corporation,  measured  by  the  extent  of  its  business,  and  not 
a  tax  upon  its  property.  It  is  not,  therefore,  unconstitutional  as 
violating  a  statute  providing  for  taxation  based  on  income,  licenses, 
or  franchises.    (Sourthern  Building  etc.  Assn.  v.  Norman,  367.) 

3.  TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—TAX FOR  DOING  BUSINESS,  EFFECT  OF.— If  a 
state  tax  upon  a  foreign  building  and  loan  association  is  found  to 
be,  in  effect,  a  franchise  tax,  the  coiiwration  cannot  complain  that 
Its  property  is  otherwise  taxed  or  is  nontaxable.  (Southern  Building 
^tc.  Assn.  V.  Norman,  367.) 

4.  TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—DOUBLE TAXATION.— A  statute  requiring  every  for- 
eign building  and  loan  association,  doing  business  in  the  state,  to 
pay  into  its  treasury,  annually,  two  dollars  on  every  one  hundred 
dollars  of  its  annual  grbss  receipts,  does  not  impose  double  or  un- 
equal taxation,  because,  while  the  subscribers  for  paid-up  stock 
pay  on  their  shares,  the  company  pays  no  annual  tax  thereon,  but 
simply  a  tax  for  the  privilege  of  doing  business.  (Southern  Building 
€tc.  Assn.  V.  Norman,  3G7.) 

5.  TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—IMPAIRING OBLIGATION  OF  CONTRACTS.— A 
state  tax  upon  the  annual  gross  receipts  of  a  foreign  building  and 
loan  association,  not  being  a  tax  upon  the  property  of  the  corpora- 
tion, does  not  impair  the  obligation  of  contracts  of  subscription, 
made  before  the  law  was  passed.  (Southern  Building  etc.  Assn.  v. 
Norman.  367.) 

6.  TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—EQUAL PROTECTION  OF  LAWS.— If  a  statute  tax- 
ing the  annual  gross  receipts  of  a  foreign  building  and  loan  asso- 
ciation imposes  substantially  the  same  burden  upon  other  like  cor- 
porations, similarly  situated,  it  does  not  deny  to  any  the  equal  pro- 
tection of  the  laws.    (Southern  Building  etc.  As«n.  v.  Norman,  367.) 

7.  TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—ENTRY OF  CORPORATION  BEFORE  PASSAGE  OF 
STATE  LAW.— The  fact'  that  a  foreign  building  and  loan  associa- 
tion enters  a  state  before  the  enactment  of  any  law  therein  to  tax 
Its  privileges,  does  not  preclude  the  state  from  afterward  imposing 
a  reasonable  tax  on  the  right  of  the  coi-poration  to  transact  busi- 
ness, and  rating  it  according  to  the  amount  of  business  done  after 
the  enactment  of  the  law.  (Southern  Building  etc.  Assn.  v.  Norman, 
867.) 

8.  TAXATION  OP  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—EQUAL PROTECTION  OF  LAWS— FEE  FOR  LI- 
CENSE.—The  imposition  of  a  charge  of  twenty-five  dollars  on  the 
agent  of  a  foreign  building  and  loan  association,  fixed  on  all  aiilie, 
does  not  affect  the  right  of  the  state  to  tax  the  annual  gross  re- 
ceipts of  the  corporation,  as  It  is  in  the  nature  of  a  fee  for  the  U- 
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<'ense,  not  exceeding  the  cost  of  Its  issuance,  and  the  regulations  re- 
specting it    (Southern  Building  etc.  Assn.  v.  Norman,  367.) 

9.  TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
OIATIONS— METHOD.— As  between  a  domestic  corporation  and  a 
foreign  building  and  loan  association,  the  state  may  adopt  differ- 
ent plans  of  taxation  without  necessarily  discriminating  against 
«ither.    (Southern  Building  etc.  Assn.  v.  Norman,  3G7.) 

10.  TAXATION  OF  FOREIGN  BUILDING  AND  LOAN  ASSO- 
CIATIONS—INTERSTATE COMMERCE.— A  state  tax  ui)on  tho 
annual  gross  receipts  of  a  foreign  building  and  loan  association, 
and  which  in  express  terms  ali"ects  only  business  done  within  the 
state,  is  not  an  interference  with  the  freedom  of  commerce  between 
the  states.    (Southern  Building  etc.  Assn.  v.  Norman,  367.) 

11.  IDEM  SONANS— TAX  BALE.— The  names  "Lane"  and 
*'Leanp"  are  not  idojii  souans,  and  a  tax  sale  against  Lane  does  not 
affect  the  interest  of  Leane.    (Geer  v.  Missouri  Lumber  etc.  Co.,  489.) 

See  License.  2. 

TELEGRAPH  COMPANIES. 
TELEGRAPH  COMPANIES— CIPHER  MESSAGE— DELAY- 
MEASURE  OF  DAMAGES.— If  a  message  as  delivered  to  a  tele- 
graph company  for  transmission  Is  In  cipher  or  unintelligible,  except 
to  the  sender  or  the  addressee,  an<i  the  company  has  no  information 
as  to  its  character  or  purport,  nor  of  its  importance  or  urgency,  the 
party  Injured  by  delay  or  mistalje  in  the  transmission  of  the  message 
can  recover  nothing  beyond  nominal  damages,  or,  at  most,  the  price 
paid  for  transmission.  (Ferguson  v.  Anglo-American  Tel.  Co..  770.) 
See  Joint  Liability,  1. 

TRADE  RESTRAINTS. 
See  Contracts,  1,  5,  7;  Monopolies,  1«  * 

TRESPASS. 
TRESPASS— PLEADING— DESCRIPTION  OF  PREMISES.— 
In  an  action  of  trespass  quare  clausum  fregit,  the  description  of  the 
close  alleged  to  have  been  broljen,  though  not  particularly  definite. 
Is  sufficient,  if  the  defendant  is  not  misled,  or  uncertain  as  to  the 
particular  locus  In  quo.    (Bessemer  Land  etc.  Co.  v.  Jenkins,  26.) 

TRIAL. 

1.  EVIDENCE— NEGATIVE  TESTIMONY  Is  not  entitled  to  the 
same  weight  as  affirmative.  (West  Chicago  etc.  Ry.  Co.  v.  Mueller, 
263) 

2.  JURY  TRIAL-WEIGHT  OF  EVIDENCE.— It  is  never  the 
province  of  the  court  to  tell  the  jury  -which  class  of  conflicting  testi- 
iponv  is  ortitled  to  greater  weight.  (  West  Chicago  etc.  Ry.  Co.  v. 
Mueller,  263.) 

3.  NEGATIVE  TESTIMONY,  WHAT  IS.— If  one  or  more  wit- 
nesses testify  to  being  present  upon  a  designated  occasion  and  tliat 
<*ertain  facts  then  took  place,  and  other  witnesses  testify  to  being 

»  present  at  the  same  time  and  that  such  facts  did  not  take  place, 
the  testimony  of  the  latter  Is  not  negative.  (West  Chicago  etc.  Ry. 
€o.  V.  Mueller.  263.) 

4.  PRACTICE.— OB.TECTIONS  TO  EVIDENCE  are  not  available 
onless  the  grounds  of  objection  are  specified.    (Gunter  v.  State,  17.) 

5.  PRACTICE.— A  MOTION  TO  STRIKE  OUT  PLAINTIFF'S 
TESTIMONY  on  the  ground  of  variance  between  it  and  the  com- 
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plaint  Is  properly  denied,  nnless  the  moving  party  points  out  thfr 
variance,  and  shows  in  what  it  consists,    (Chicago  v.  Seben,  245.) 

6.  PRACTICE— WAIVER.— A  motion  to  exclude  the  plainti£E'» 
evidence  is  waived  by  the  defendant's  proceeding  to  trial  and  pro- 
ducing evidence  in  his  own  behalf.    (Goff  v.  Miller,  889.) 

7.  PRACTICE— JURY  TRIAL.— If  the  counsel  for  the  defendant 
desires  to  malie  an  opening  statement  to  the  jury,  he  may  be  re- 
quired to  malie  it  at  the  close  of  the  plaintiff's  statement,  and  has- 
no  right  to  reserve  his  statement  until  after  the  plaiutiflf  has  closed 
his  case.  This  question  is  one  which  is  within  the  discretion  of  the- 
trial  court.    (Sands  v.  Potter,  253.) 

8.  CHANGE  OF  VENUE— DISCRETION  OF  TRIAL  COURT.— 
Though  an  accused  is  always  entitled  to  be  tried  by  an  Impartial 
jury,  the  ruling  of  a  trial  court  denying  an  application  for  a  change 
of  venue  in  a  criminal  cause  will  not  be  disturbed,  unless  it  appear* 
that  such  court  acted  unfairly  to  permit  a  palpable  abuse  of  sound 
discretion.    (Singleton  v.  State,  170.) 

9.  TRIAL— ORDER  OF  SPECIAL  VENIRE.— An  order  for  a  spe- 
cial venire  is  unobjectionable  whei-e  the  sheriff  is  directed  to  sum- 
mon only  freeholders  who  have  paid  their  taxes  for  the  preceding 
year,  who  have  not  served  on  the  jury  within  the  last  two  years,  who 
have  no  suits  pending  and  at  issue  in  the  court,  and  who  are  not  un- 
der iitdictment  in  the  court.    (State  v.  Cody,  692.) 

TROLLEY     WIRES. 
See  Electric  Companies,  1-4;  Joint  Liability,  1. 

TROVER, 

1.  A  TECHNICAL  CONVERSION  DOES  NOT  CHANGE  THEI 
TITLE  to  the  property  until  the  owner  elects  that  it  shall  do  so,  and 
if  it  is  destroyed  before  such  election,  without  fault  of  the  person 
guilty  of  such  technical  conversion,  he  is  not  answerable  for  the 
loss  thereof.     (Sammis  v.  Sly,  731.) 

2,  CONVERSION  — BROKERS  BUYING  AND  SELLING 
STOLEN  PROPERTY.— A  brolcer  wlio,  in  good  faith,  sells  stolen 
property  for  a  thief  on  commission,  and  a  brolcer  who  acts  in  good 
faith  on  commission  for  the  buyer  of  such  property,  are  both  liable 
to  the  true  owner  thereof  for  conversion,    (Fort  v.  Wells,  316.) 

See  Cotenancy,  4;  Sheriffs,  1. 

TRUSTS. 

1.  A  RESULTING  TRUST  DOES  NOT  ARISE  in  favor  of  a, 

person  who  furnishes  money  with  which  to  purchase  property,  the 
conveyance  being  talien  in  the  name  of  another,  if  there  is  a  legal 
and  moral  obligation  on  the  part  of  the  former  to  provide  for  the 
latter,  as  where  the  parties  are  wife  or  child  of  the  person  whose 
funds  have  been  so  employed.  The  presumption  that  under  such 
circumstances  no  trust  was  intended  is  one  of  fact,  and  not  of  law, 
and  may  be  rebutted  by  evidence  of  circumstances  tending  to  show 
the  exisitence  of  a  trust.    (Deck  v.  Tabler,  837.) 

2.  RESULTING  TRUST.— WHEN  LAND  IS  PURCHASED  AND 
PAID  FOR  BY  ONE  PERSON,  but  the  conveyance  is  made  to  an- 
other, the  law  ordinarily  implies  a  trust  in  favor  of  the  former,  and 
such  payment  and  purchase  may  be  proved  by  parol.  (Deck  v.  Tab- 
ler. 837.) 

3.  EVIDENCE  TO  ESTABLISH  A  RESULTING  TRUST.— 
DECLARATIONS  OF  A  HUSBAND  after  the  death  of  his  wife  are 
not  sufficient  to  establish  a  resulting  trust  In  his  favor  in  land  pur- 
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chased  and  paid  for  by  him  and  by  his  direction  conveyed  to  her. 
Statements  made  by  both  at  the  time  of  the  purchase,  to  the  effect 
that  the  husband,  being  in  business,  was  afraid  something  might  hap- 
pen to  him,  and  that  she  was  to  make  a  will  by  which  the  property 
should  go  to  him  on  her  death,  tend  to  repel,  rather  than  to  establish, 
the  existence  of  a  resulting  trust  In  his  favor.  (Deck  y.  Tabler,  837.) 
See  Oorporations,  23-26;  Guardian  and  Ward,  2-4;  Judgment,  3. 

VENDOR  AND  PURCHASER. 

1.  VENDOR  AND  VENDEE— VENDOR'S  LIEN— SUBROGA- 
TION.—A  vendor's  lien  is  personal  to  himself  and  not  assignable, 
nor  can  a  third  party,  by  voluntarily  paying  the  amount  of  the  pur- 
chase money  secured  by  such  lien,  acquire  it  by  subrogation.  (Martin 
T.  Martin.  219.) 

2.  VENDEE  IN  POSSESSION,  ACQUISITION  OP  ADVERSE 
TITLE  BY.— One  who  has  contracted  for  the  purchase  of  land,  and 
gone  into  possession  thereof  under  such  contract,  cannot  dispute  his 
vendor's  title,  nor  set  up  an  outstanding  title  as  a  defense  to  an  ac- 
tion brought  against  him  by  his  vendor  to  recover  possession  of  the 
property.    (Lake  v.  Hancock,  159.) 

8.  UNRECORDED  CONVEYANCE,  BURDEN  OP  PROVING 
WANT  OP  NOTICE.— A  purchaser  of  property  need  not  prove  his 
want  of  notice  of  a  pre-existing  unrecorded  conveyau'ce  thereof  ex- 
cept by  proving  the  absence  of  such  record.    (Leke  v.  Hancock,  159.) 

4.  NOTICE  OP  A  PRE-EXISTING  UNRECORDED  CONVEY- 
ANCE MAY  BE  IMPUTED  to  a  subsequent  grantee  from  evidence 
of  liis  admission  that  he  knew  his  grantor  did  not  own  the  land, 
and  that  the  deed  was  of  no  account.    (Lake  v.  Hancock,  159.) 

5.  VALUABLE  CONSIDERATION,  BURDEN  OP  PROVING 
PAYMENT  OP.— Where,  after  the  execution  of  a  conveyance,  which 
Is  not  recorded,  the  grantor  conveys  the  same  property  to  another, 
the  latter  must  assxime  the  burden  of  proving  that  he  was  a  pur- 
chaser for  a  valuable  consideration.  Recitals  in  the  conveyance  of 
the  payment  of  such  consideration  are  not  evidence  thereof.  (Lake  y. 
Hancock.  159.) 

6.  A  CONVEYANCE  FROM  A  PERSON  NOT  SHOWN  TO 
HAVE  EVER  BEEN  IN  POSSESSION  of  the  property,  or  to  have  had 
at  the  time  of  the  conveyance  any  title  therein,  does  not  tend  to  prove 
any  title  in  the  grantee.     (Lake  v.  Hancock,  159.) 

VESTED  REMAINDERS. 
See  Devise,  1,  2. 

WAGES. 
8ee  Executors  and  Administrators;  Shipping,  1* 

WARRANTS. 
See  Counties. 

WATER  COMPANIES. 
WATER  COMPANY— DUTY  TO  FURNISH  WATER  TO  ALL 
PERSONS.— A  water  company  having  a  franchise  In  a  municipality 
entitling  and  requiring  It  to  supply  the  Inhabitants  thereof  with  wa- 
ter for  general  use,  at  prices  specified  In  the  grant  of  the  franchise, 
has  no  authority  to  adopt  and  enforce  a  rule  that  it  will  deal  only 
with  the  owners  of  property  for  which  water  Is  required.  A  tenant 
of  such  property,  whether  his  lessor  agrees  to  become  responsible 
or  noit,  is  entitled  to  a  writ  of  mandate  to  compel  the  furnishing  of 
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water  to  such  tenant  npon  his  tender  of  the  amount  which  the  com- 
pany Is  entitled  to  charge  therefor.  (State  y.  Butte  Oity  Water  Co., 
574.) 

WILLS. 
WILLS— POWER  OP  APPOINTMENT— INVALID  EXER- 
CISE OF.— If  a  power  of  appointment  in  a  will  Is  restricted  to  par- 
ticular children  of  the  testator  by  name,  it  cannot  be  exercised  by 
the  appointment  in  favor  of  grandchildren  of  the  testator.  Such  an 
exercise  of  the  power  is  invalid.    (Thorington  t.  Hall,  54.) 

See  Devise.  1. 

»  WIRES. 

Bee  Electric  Companies,  1-4;  Joint  Liabilities,  1;  Municipal  Corpora- 
tions. 17. 

WITNESSES. 

1.  WITNESSES— EVIDENCE  OF  INTEREST.— As  evidence  of 
a  witness'  interest  is  admissible,  a  witness  for  the  plaintiff  should 
be  allowed,  for  the  purpose  of  showing  his  interest  against  the  de- 
fendant, to  answer  the  question  whether  the  plaintiff  has  not 
brought  suit  against  him  for  the  same  thing  and  whether  that  suit 
has  been  finally  determined.    (Bessemer  Land  etc.  Co.  v.  Jenkins,  26.) 

2.  WITNESSES— EVIDENCE  OF  OMISSION  FROM  BOOK  OR 
PAPER  OF  PARTICULAR  FACT.- A  witness,  with  a  writing  in 
his  hands,  may  testify  that  it  does  not  contain  a  particular  fact. 
Hence,  the  secretary  and  boolvlieeper  of  a  corporation,  having  its 
minute-books  in  his  hands,  may  testify  that  no  part  of  a  particular 
report  made  by  officers  of  the  corporation,  at  a  meeting  of  the  stoels- 
holders,  was  rejected  by  the  latter,  so  far  as  the  boolis  show,  not- 
withstanding defendant's  objection  that  the  proper  evidence  is  the 
minutes  of  the  meeting.    (Bessemer  Land  etc.  Co.  v.  Jenkins,  26.) 

3.  EVIDENCE— A  LEADING  QUESTION  IS  ONE  WHICH 
SUGGESTS  or  puts  a  desired  answer  in  the  mouth  of  a  witness.  A 
question  Is  not  necessarily  leading  because  it  may  be  answered  by 
••yess"  or  "no."    (Ooogler  v.  Rhodes,  170.) 

4.  EVIDENCE— LEADING  QUESTION.— An  Interrogatory,  In 
writing,  addressed  to  a  witness  asking  him  whether  or  not  he 
knew  that  A  ran  a  house  of  prostitution  in  a  town  designated,  and. 
If  "yes,"  when  and  for  how  long  a  time,  is  not  objectionable  as  a 
leading  question.    (Coogler  v.  Rhodes,  170.) 

5.  EVIDENCE— EXPERT.— A  witness  may  be  permitted  to  tes- 
tify as  an  expert,  when  shown  to  be  qualified  by  experience,  that  if 
an  opening  in  a  sewer  inlet  or  catch-basin  Is  more  than  a  foot  wide. 
It  Is  practicable  to  put  an  Iron  grating  over  It.    (Chicago  v.  Seben* 

See  Instructions,  5;  New  Trial. 
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